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PARLIAMENTARY GOVERNMENT AND A PLANKED SOCIETY* 
By 
Hox’sır Mr. V. Ramaswamt, Chief Justice of Pain) High Court. 


I propose briefly to deal with the question—how far is efbctive Parliamentary 
Government possible in a planned society? It is frequently remarked that there 
has been a decline in the power and position of Parliamentand State Legislative 
Assemblies. The role of Parliament and the Legislative Assenblies in constitutional 
Government has decreased in importance to a considerable fxtent, On the other 
hand, there has been a great increase in the power and postion of the Executive 
Government. That tendency appears not only in India butin all the democratic 
States like the United Kingdom, Canada and Australia. | main reason, I think, 
is the advent*of the modern Welfare State. In the nineteath century the great 
jurist Maine prophesied that the coming of the Welfare |tate would mean the 
decline of the English Parliament and increase of execute supremacy. That 
prophecy has come true. The conception of laissez faire States gone. The modern 
conception is the conception of a planned Welfare State. ‘he State takes a more 
positive part in provision of social security and social welfarepr the common man. 
National planning is necessary to achieve the socialistic obftives and our age is 
pre-eminently the age of planning. The State takes measres for regulation of 
hours of work, for providing minimum wage to workers, fotompensation in case 
of accident and unemployment insurance. The State alsolakes greater part in 
regulation and supervision of basic economic enterprises te coal, iron, heavy 
chemicals and so on. As a result of all these activities, theris a great concentra- 
tion of power in the hands of the executive. There is a t enlargement of the 
sphere of administrative discretion and administrative authrity. The truth is 
that the business of Government is becoming more adminis and less legisla- 
tive in character. The problems of legislation are becoming 






by permanent administrative agencies. The modern social pd economic organi- 

sation is highly complex and integrated. From the co 

there is a large-scale delegation of legislative power to adi 
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legislative framework to new conditions, and lastly, opportunity for social and 
“economic experiment. Indeed, without delegation of legislative power to some 
extent the working of the administration cannot be efficient or prompt. In adminis- 
tration there is obviousneed for individual action ; there is call for speedy deter- 
mination ; there is demand for direction and guidance and expert advice. A 
large measure a discretion, a large measure of freedom is, therfore, conferred upon 
Government officials for carrying out administrative schemes. How far is this 
state of affairs compatible with parliamentary supremacy and parliamentary 
control ? It is true that national planning involves public control and direction 
- of economic and socal activities. National planning also involves control of basic 
industries, land ceilings, increased taxation, priorities, mobilisation of labour, con- 
trol of imports and «ports, slum clearance and so on. But the rule of law is one 
of the basic values n a democratic State. Unless there is the rule of law, there is 
danger that the administration would become totalitarian. It is true that planning 
tends to eclipse the mile of law. There is concentration of power in the executive. 
The legislature mut increasingly delegate its power to administrative agencies, 
so that welfare projets may be implemented in an effective manner. The problem 
is how to reconcile rational planning and administrative discretion with the greatest 
amount of legal safguards. It is true that-a planned society needs reorientation 
of legal approach. But this does not mean that we should abrogate the rule of 
law in the functionig of these agencies. On the contrary, the maintenance of 
the rule of law in dministration is of paramount importance. In my opinion, 
rule of law is necessry if fundamental democratic values are to be preserved and 
if the democratic strcture of the State is to be maintained. It is only by asserting 
the supremacy of th Constitution that our democratic society can, be preserved. 


I shall now shody mention as to what are the judicial checks upon the power 
of the legislature tolelegate. There is the recognized constitutional principle of 
the separation of porrs, judicial, executive and legislative. Two corollaries follow 
as a result of the aplication of this constitutional principle. The first corollary 
is that the delegatio of legislative power must be limited by prescribed standards- 
For instance, the Paiament may enact a statute embodying the principle or policy 
on a particular topi but the Parliament may delegate to administrative agencies 
the power of workig out the details. This contrast between principle and detail 
is the basis of the jlicial check with regard to constitutional delegation of legisla- 
tive power. If yoyead the reported cases you will find that a contrast is drawn 
between principle ; ad machinery, between policy and detail. In a famous case 
Justice Cardozo saj that the delegation of legislative power must be standardised 
or “canalised withithe banks which keep it from overflowing”. That is the lan- 
guage of a famous Merican Judge and it has been cited with approval in a leading 
Indian case on thisopic. I refer to the Supreme Court Judgment in In re Delhi 
Laws Act caset, dec ed in 1951. The second corollary which follows from the 
application of the mstitutional principle is that this delegation of the legislative 
power must not be ¿wide or indefinite as to amount to an abdication of legislative 
function. In othe words, the Legislature cannot abdicate its legislative 
function to adminitative authorities in the guise of delegation. That is only 


another way of =e Madison’s warning against accumulation of Government 
i . 
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power in any one of the three branches. You will find an elaborate exposition of 
the law on this topic in two important decisions of the Supreme Court, In re Delhi” 
Laws Act case!, and a subsequent case Raj Narain v. Chairman of the Paina Munici- 
paltty®. * The authorities are clear, but in the realm of law éhe problem ig to distin- 
guish where the broad principles end and where the minor issues begin. That is 
the perennial problem arising in a constitutional case and it is as difficult to draw 
the border-line as to draw the frontier, say between Maharashtra and Gujerat. 


I am speaking to highly educated members of the legislature. I shall, therefore, 
assume that you are aware of the various types of delegatfon of legislative power- 
For instance, there is the type called “ skeleton legislation ” in which the enabling ` 
law contains a broad set of principles and power is given to the executive to fill up 
the content by departmental regulations. The statute is “skeleton ” because 
it requires to be clothed by the appropriate ministerial department. For instance, 
I refer to section 5 and section 6 of the Mines and Minerals (Regulation and Develop- 
ment) Act of 1948, whereby the Central Government is empowered to make rules 
for regulating the grant of mineral leases for a survey and development of minerals. 
By virtue of this authority the Central Government has made a very elaborate 
set of rules called the Mineral Concession Rules. It is obvious hat the rule-making 
authorities are given “ blank cheque to do anything they thnk fit for securing 
certain legislative objects. That is an extreme type of case; The other type of 
delegation is the “ machinery type”, namely, pure machirery provisions which 
supplement the legislative enactment by providing administratve mechanism neces- 
sary for its execution. For instance, it may be left to the appripriate department to 
prescribe the kind of forms which an applicant has to fill up, be manner of making 
returns, the pdwers and procedure for administrative tribural and so on. Rules 
made by the Central Board of Revenue under section 59 by the Income-tax Act are of 
this description. You are also aware of the type of delegatios commonly known as 
the “ Henry VIII clause ”, that is, the delegation of power t executive to amend 
an Act of the State legislature or Parliament. The classic exanple is section 7 of 
Delhi Laws Act of 1912 by which the Provincial Governmat was authorised to 
extend “ with such restrictions and modifications ” as it thoujht fit any enactment 
in force in any part of British India to the Province of Deli. That is the high 
water-mark of delegation and in a similar case, namely, RajNarain Singh’s case1, 
it was held that delegation of this type was invalid if the admhistrative authorities 
changed the policy of the Act by the powers of amendment d restriction, but the 
delegation was valid if it did not effect any essential change in he policy of the Act. 


I have already dealt with judicial checks against improperjelegation of power, 
but control of the Courts is only a second line of defence. first line of defence 
is obviously with the legislature itself. What are the means b| which Parliament 
controls the extent of delegation of legislative power ? Parhment is manifestly 
the supreme legislative authority, subject of course to the constutional restrictions 
about legislative competence and against violation of the fundajental rights guaran- 
teed in Part III of our Constitution. Subject to these restritions, Parliament is 
the supreme legislative authority. In their own spheres, te State legislatures 
have plenary legislative authority subject to the constitutiqal restrictions. But. 
the supremacy, of Parliament and of the State Assemblies is omo practical value if 
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little or no control is exercised by it over the delegation of power. One method of 
control is to provide in the enabling statute that the regulations made by the execu- 
tive should be laid before Parliament for a prescribed period of time. Such a 
provision ‘is contained ‘in an English statute, namely, the Statutory Instruments 
Act of 1946. The prescribed period or what is called the quarantine period, is 
40 days. Within this period Parliament may by a resolution either approve of 
the regulations or resolve that the regulations be annulled. There is also another 
method of Parliamentary control. A scrutiny committee of both Houses may be 
constituted, say of about 12 members, to scrutinise and examine all statutory regula~ 
* tions. It is preferable that legal assistance should be provided to this scrutiny 
committee, so that it may effectively perform the task of scrutiny. The committee 
should be empowered to obtain explanations from the Government departments 
concerned. The committee may examine the merits of the statutory regulations 
. and also enquire and report on the grievances of the parties affected in the actual 
working of the statutory rules. I understand that a committee of this type has 
‘been nominated by the Speaker of our Parliament and has been turning out useful 
work. A scrutiny committee has also been constituted by the English Parliament, 
and Sir Cecil Car, an eminent authority on constitutional law, has been acting 
as the Adviser of the scrutiny committee. I would submit for your consideration 
that a similar committee may be constituted for the various State Legislatures. 
I further suggest that there should be a system of adequate publicity. General 
notice of the propoed rules and regulations should be published in the Union 
Gazette or the Stat: Gazette as may be. The parties interested should be given 
an opportunity to jarticipate in the rule-making process through submission of 
written memorandun or views or argument and they should be gwen an oppor- 
tunity to present thdr views orally. After these materials are presented and con- 
sidered, the adminitrative authority should finalise the rules. Lastly, I think 
there is a great neel for administrative publicity of the regulations after they are 
finalised. There ar frequent complaints that the rules made by the Government 
departments are no' adquately published and brought to the notice of the parties 
interested. In this onnection, I am reminded of the story of the Roman Emperor, 
Caligula, who is sad to Bave written his laws in small characters and hung them 
on high pillars so á to “ ensnare more effectively his people”. That is certainly 
not a good exampl for Government departments to follow. As a lawyer, I would 
insist that whateve statutory regulations or statutory rules are made should be 
published and mac availabe to the parties interested in a speedy manner. There 
is a provision in a English statute, namely, section 3 of the Rules Publication 
Act, 1893, which my be adopted. That section provides that statutory instruments 
should be sent to tk King’s printer “ forthwith after they are made ” and are to be 
numbered, printedand sold, That section has now been repealed and replaced 
by similar provisio £ of the Statutory Instruments Act of 1946. The rules further 
provide that at theind of each year the Stationery Office should publish in a single 
volume all the gerral rules and regulations made during that year. I suggest 
that a similar procdure may be followed with advantage with regard to the statu- 
tory rules made bye Parliament or the State Legislature. 


The central saute is how to check the danger of arbitrariness ef the adminis- 
trative process andit the same time to ensure that the administrative authorities 
efficiently carry ou public policies designed to protect public interest» Broadly 
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put, the problem is the basic problem of political theory—the reconciliation of 
authority with liberty. The purpose of administrative law is firstly to establistr 
adminigtrative agencies, to endow them with necessary legal powers and to prescribe 
the scope of such powers. Secondly, the purpose of administrative law, is to safe- 
guard the private individual from acts of administrative arbitrariness, from excess 
of power pr improper application of power. There is an obvious conflict, therefore, 
between individual right and social interest. The problem is how to preserve 
fundamental freedoms like freedom of person or freedom of belief and thought 
against the need for restricting individual rights for the sake of public interest. 


The purpose of jurisprudence is to achieve a harmony, a reconciliation between. 


tbe different values. Such a harmony is essential if civilised life is to go on. It is 
my firm belief that the problem cannot be solved by logic alone, but only by experi- 
ence as tested by logic. I remember a saying of the celebrated jurist, Justice Holmes, 
that only experience would teach men what should be the boundary of individual 
self-assertion in a free society. As I have said, the problem cannot be solved by 
syllogistic reasoning. Study, knowledge and research are important, and I would 
appeal to members of this distinguished audience to study the problems not merely 
from the legal but also from the functional standpoint. They should examine the 
internal organization of the administrative agencies from the standpoint of 
efficiency and public benefit. It is important to know what work administrative 
agencies are actually performing and what are the defects and virtues in the 


working of these agencies. There is plenty of raw material for important . 


research and study on these lines. I have not attempted to deal exhaustively with 
th’s topic. I have not had the time to do so. I have merely tried to indicate how 
Parliamentary Government has suffered an eclipse in recent years and I have 
ventured to suggest some means as to how the position of Parliament and State 
legislatures in the constitutional framework can be preserved. 


SUMMARY OF ENGLISH CASES. 


Merzan v. Cis exe Coarmen & Co. Lro., (1956) 1 Al E. R. 44 (C.A.) 

Fatal Acetdnts Acts (1846 to 1908)—Death of cinployee in accident in course of employ- 
m nt—Cia'm for damages by child of deceased as dependant of deceased—Remarriage of childs 
mahsr—Effect on the right to damages. : 

On January 15, 1951, S a welder employed by the defendants, while he was 
working in the construction of a power station fell from a height and was killed. 
S had a daughter born on September 24, 1950. On September 27, 1951, the widow 
of S remarried. The widow claimed damages for herself and the infant daughter, 
under the Fatal Accidents Acts as well as for loss of expectation of life of her husband. 
The amount of £36 was awarded by way of damages to the child, who was four 
months old at the time of her father’s death, in respect of the period upto the second 
marriage of her mother. On appeal 

Held : It is not right to say that no regard shall be paid to the fact that the 
child has a step-father who is kind and good to her. It is the duty of the Judge in 
assessing damages, to pay regard to all relevant facts. Though in the instant case the 
child did not suffer any damage between the time of the second marriage and the date 
of trial, it should not be assumed that of necessity the position will remain the same 
for all time. If the defendants are to escape liability after the date of the second 
marriage of the mother, the onus is on them to show that in all reasonable probability 
the child canħot suffer any pecuniary loss or damage in the future ; in other words, 
that she is provided for during the rest of the time for which she might have been 
dependont on her father, The step-father may have a large family im the future. 
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Fie might be pressed for money. He might not be able to look after this child as 
-well as her own father would have done. Those are reasons why that it is not 
right to say that she is not entitled to damages in respect of the period after her mother 
married a second husband. There is difference between a father and a step-father, 
in that the father can bë forced to support his child if he fails to do so, while the step- 
father cannot be. Over and above that, when the child is getting a little older, the 
father may well be willing to do something for his own child to help it forward in 
education or.in some other way, a burden which a step-father might not be willing 
to undertake. 
[The claim was allowed at the sum of £200.] 


KEEHLE v. KEERLE, (1956) 1 All E. R. 100. 

Husband and wife—Agreement for separation providing that neither party should institute 
proceedings for restitution of conjugal rights “ or otherwise”—If estops husband’s petition 
Sor divorce. 

A husband and wife entered into a separation agreement which provided 
“The husband and the wife shall live and continue to live separate and apart from 
each other and neither of them shall molest or annoy or interfere with the other or 
institute any proceedings for restitution of conjugal rights or otherwise ”. The 
wife resisted a petition for divorce on the ground that the words “or otherwise ” 
_ estopped the husband from instituting the petition. 

Held : The ejusdem generis principle must be applied to the present case and 
the words apply to proceedings for restitution of conjugal rights. Accordingly 
the petition for divorce was not barred by the agreement. 


WILuiaMms v. Owen, (1956) 1 All E. R. 104. 

Hotel—Guest’s car left in hotel garrage destroyed by fire—Hotel proprietor when liable. 

An innkeeper must receive travellers and he must receive traveller’s goods. (A 
car like the horse and carriage of olden times will be such goods). If those goods 
are stolen—if they are lostin the literal sense, if they vanish—the innkeeper is res- 
ponsible without there being any default on hispart. But where injury occurs to a 
guest’s car left in the garrage which was destroyed by fire, if the injury is caused 
without any negligence on the part of the innkeeper or his servants the innkeeper 
is not liable. 

The car cannot be said to be “lost” in any ordinary sense to make the innkeeper 
absolutely liable. The car was still in existence, that is to say, identifiable after the 
fire though it could be made to run again only at a prohibitive cost. 


Warnon v. THE War Orrio, (1956) 1 AL E. R. 108 (C.A.) 


Tort—Personal injury caused to plaintif—A passenger, in a motor car which collided with 
defendant’s lony—Damages—Quantum—Stmilar cases—Discretion of Judge of first instance 
to consider. 

The question of the amount of damages to which the plaintiff in an action 
for damages for personal injuries (caused by collision with defendant’s lorry) is often 
an extraordinarily difficult one. The desire of the Judge of first instance is to do 
what is right and fair between the parties, so that a person who is injured may have 
the correct sum of damages, in so far as damages can compensate for an accident ofa 
serious character. The Court does not readily allow an appeal from a Judge of 
first instance on a question of damages but if it be shown that the Judge has made 
some mistake as to the position in law, or if he has made a wholly erroneous estimate 
of damages the Court can interfere. If the Judge of first irstance sitting alone can 
obtain help from decisions of other Judges or the Court Appeal in its decisions he 
` might well accept it. Itis for him to judge whether the reference tp other cases 
would or would not assist him. 
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Exuotr v. Exuiorr, (1956) 1 All E. R. 122 (C.A.) 


Divorce—Wife’s petstion alleging desertion—Husband alleging as reasonable cause his” 
belief in wife’s adultery based on what his mother told him without aes truth of such state- 
menis—Admissibility in pleading. 

Where in reply to a wife’s petition for divorce on the ground of desertion, if the 
husband says “I was told by somebody’”’—for this purpose it matters not whethtr by 
his motheg or by someone else—“ that my wife had gone to hospital because of a 
mis-carriage ”, and does not allege the truth of that statement, or does not allege 
any conduct on the part of the wife inducing a belief in its truth, he is not entitled 
to say: “I believed the statement which was made by me and so I was justified 
in remaining away from my wife.” That part of the husband’s pleading should be , 
struck out. 


Perry v. Kenpricks Transport, LTD., (1956) 1 All E. R. 154 (C.A.) 

Tort—Nuisance-—-Motor car parked in open parking ground belonging to defendant— 
Child throwing ‘lighted match into petrol tank—Explosion causing injury to plaintiff’s another 
child—Defendant if liable. 

The defendants who were garage and coach proprietors had premises and 
garage in Brewery street, which had waste land on either side of it. At the south end 
of their premises there was an open vehicle park. People who wished to cross the 
waste land might go through the defendant’s vehicle park (where coaches were 
often parked), although they were not supposed to do so. The defendants objected 
to it and if boys played in the vehicle park or passed through it, they were chased 
away whenever they were seen. At the end of October, 1952, there was, in the 
south-west corner of the parking ground, a Leyland coach which had been there for 
some three months. Before the coach was left there, the tank was emptied of petrol 
and the cap of the tank was replaced. The coach was then towed and left on the 
south side of the parking ground. There was regular inspection of the parking 
oe and any vehicle which might be in it. On October 29, the infant plaintiff 

ft school in the afternoon; he crossed the waste ground and came close to the south 
end of the defendant’s parking ground. There he saw two other boys W and R near 
the coach and one of them put a lighted match into the petrol tank the cap of which 
was removed. There was some kind of explosion and the plaintiff was severely 
burnt. In an action for damages 

Held : On the evidence there was no negligence on the part of the defendants, 
As the damage was caused by the mischievous, deliberate and conscious act of a 
stranger the occupier of land can escape liability under the rule in Rylands v. Fletcher, 
(1866) L.R. 1 Exch. 265. The mischievous acts which caused the damage were 
wholly beyond anything which the defendant could reasonably have anticipated. 


MILLER v. Kozusowsk, (1956) 1 All E.R. 177 (P.B.A.) 

Divorce—Practice—Divorce on ground of adultery. by wife with persons named 
as co-respondents—Decree nisi—Form of—To include finding of adultery with each of the 
co-respondents though costs are ordered against only one. 

The wife presented a petition for divorce on the ground of husband’s adultery 
and cruelty. The husband charged adultery against the wife with three persons 
H, Dand N. H was dismissed from suit as there was no evidence against him. The 
wife’s confession was only evidence against her. The Court found D and N guilty . 
of adultery with the wife and made an order for costs only against D and not against 
N. Ona question as to the form of the decree nist, held: Properly the order should 
be drawn up so as to record therein the fact that the wife was guilty of adultery 
with D and N and they with the wife. 


Moore v. Fox & Sons, (1956) 1 All E. R. 182 (C.A.) 

Tort—Negligence—Workman fatally injured by explosion of gas apparatus on employer's 
premises—Onus & on defendant to prove negligence. 

M who was employed by the defendants as a phosphater in their business ' 
was in theordinary course attending to a tank for derusting metal objects, on the 
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defendant’s premises into which it was his duty to immerse metal objects. An ex- 
* plosion then occurred underneath the tank as a result of which M was killed 
almost instantaneously. In an action by the widow of M for damages, it was 
found on evidencé that the explosion was not due to any action on the pam of M 
himself arid the plaintiff relied on the principle of res ipso loquitor. 

Held: The onus is thrown on the defendant to show that there was no 
negligence on their part or at least to give an explanation of the accideng which is 
consistent with the absence of negligence. The defendants cannot discharge this 
onus on the basis of a purely scientific hypothesis on the opinion of experts. 


BOOK REVIEWS. 


InpustRIAL Law by J.L. Gayler, LL.B., B. cow., Barrister-at-law, English 
Universities Press, Ltd., London. Agents in India : Orient Longmans, Ltd., 
Madras—2. Price 30 Sh. 

The book under review is a welcome addition to the existing contributions 
on this branch of law. With the ever-growing importance of this branch of law 
in modern times and the need for lawyer and laymen alike to know the principles 
of Industrial Legislation, books such as this will be well received. The book 
is intended for use by the Personnel Officers of Industrial Concerns and office-bearers 
of Trade Unions a have to deal with the subject of Industrial disputes, etc., from 
time to time. The principles of the law is stated in simple and clear language 
with reference to the more important decisions of the superior Courts. Every 
one who has anything to do with Industrial Legislation could usefully own a copy 
of this book, which though it relates to the English Law, will be found useful in our 
country also, where this branch of the law is of recent development and growth 
on the lines of the other industrial countries. 


PRINCIPLES OF CrmimNat Law by Sudhir Chandra Roy, Advocate, Calcutta: 
Price Rs. 6. : 

‘ This seems to be a novel work. The book is styled ‘THE PRINCIPLES or CRI- 
MNAL Law’ (The Criminal Law Compendium) and the present is announced 
as the second edition. The book could more appropriately be called a Dictionary 
of Terms and Phrases in Criminal Law. It gives in alphabetical order various 
terms of frequent use in Criminal Law with reference to the sections of the Indian 
Penal Code and the Criminal Procedure Code and some decisions of the High Courts, 
It is neither a summary of the Principles of Criminal Law nor a commertary on 
the Codes. The book contains references to certain terms like University, 
Mandamus, Land Acquisition, Lease, etc., which seem to have nothing to do with 
Criminal Law. The attempt seems to be a novel one in law book writing and 
its utility, in its present form is not so complete. 


Tue Constitution or Inpa by K. T. Narasimhachar with a foreword by 
Sir S. Varadachariar, Retired Judge, Federal Court of India, Published by 
Eastern Law House, Ltd., Calcutta. 1956. ist Edn. Price Rs. 6. 


This is yet another Layman’s Guide. In the short compass of about 250 pages, 
the author has explained the principles of the Constitution of India. The book 
does not purport to be a regular commentary on the Constitution nor is it a bare 
reprint of its several Articles. The author has really given a popular exposition of 
the great Constitution of India. In conveniently divided chapters the whole sub- 
ject of the Constitution is explained, not without critical comments here and there, 
analysed and compared with similar provisions in force in other countries. A 
judicious use of case-law and standard works on the English and American Constitu~ 
tions has increased the value of the book. Students of law and those preparing for 
the competitive examinations, who have to study the Constitutiog will find this 
book very useful. 
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RETIREMENT OF Hon’ble MR. JUSTICE VIVIAN BOSE. 

Mr. Justice Vivian Bose has retired after having served for about five years 
as a Judge of the Supreme Court. He came to that Court having already won a 
great reputation as a Judge of the Nagpur High Court. Born in June, 1891, he 
had his education at Cambridge and was called to the Bar in 1913 from the Middle 
‘Temple. He practised at the Nagpur Bar and achieved eminence and success. 
He was Government Advocate and Standing Counsel to the Government of the 
‘Central Provinces and’ Berar from 1930 to 1936 and thereafter became a Judge of 
the Nagpur High Court. As a Judge he always exhibited a keen and alert mind 
with a passion to do justice. He had the remarkable gift of felicitous expression. 
His style was vivid and trenchant. His outlook was robust and his approach to 
the questions he had to decide was always refreshing. He never hesitated to 
plough a lonely furrow, if need be ; many indeed are his dissenting judgments. He 
was always realy in his interpretation, of the Constitution “ to brush aside the petti- 
fogging of the law, to look past the mere verbiage of words, and penetrate deep 
into the heart and spirit. of the Constitution ”. In memorable and ringing words, ° 
in The State of West Bengal v. Anwar Ali Sarkar+, he observed : “ The provisions of 
the Constitution are not mathematical formulae which have their essence in mere 
forms. They constitute a framework of Government written for men of fundamen- 
tally differing opinions and written as much. for the future as for the present ”. 
“ They are not just dull, lifeless words, static and hidebound as in some mummified 
manuscript, but living flames intended to give life to a great nation and order its 
being, tongues of dynamic fire potent to mould the future as well as guide the pre- 
sent”. In Ram Singh v. The State of Delhi?, he pointed out with reference to the 
nature of fundamental rights : “ In every case it is the rights which are fundamental, 
not the limitations...... It is our duty and privilege to see that neither Parliament 
nor the Executive exceed the bounds within which they are confined by the Consti- 
tution when given the power to impose a restricted set of fetters on these freedoms”, 
In Kedar Nath Bajoria v. State of West Bengal’, apropos of the Special Courts under 
the West Bengal Criminal Law Amendment (Special Courts) Act, 1949, he stated : 
“ We cannot have Star Chambers or their prototypes in this land ; not that these 
tribunals have any resemblance to Star Chambers as yet. But we are opening a 
dangerous door and paving a doubtful road. If we wish to retain the fundamental 
liberties which we have so eloquently proclaimed in our Constitution and remain 





1. (1952) S.C.} 55 at 95 and 97. 3. (1953) 8.C.J. 580. 
2. (195t) S.C.J. 374, 383» 
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ji Walking in the democratic way of life, we must be 
* swift to scoeh ARIMEN OFS Flies which may easily widen; as precedent is 
added to prec denit;tnte-that“Which in the end will be the negation of freedom and 
equality. In an illuminating judgment in Virendra Singh v. State of Uttar Pradesh? 
he declared that a sovereign cannot exercise an act of state against its own subjects, 
that it cannot be exercised-against one who has always been a citizen from the begin- 
ning in the‘territory which has from its inception belonged to the statéseeking to 
exercise that right, and that by reason of the authority derived from and conferred 
by the people, the Constitution has blotted out in one magnificent sweep all the 
vestiges of arbitrary despotic power in the territories of India and over its citizens 
and lands, and prohibited acts of arbitrary power to confiscate land held by citizens. 
His judgments on questions of criminal law were always scintillating. A masterly 
exposition of the law concerning corroboration of evidence of complainants in 
offences against women is afforded in Rameswar v. State of Rajasthan*, 


Mr. Justice Bose has been actively associated with social and humanitarian 
activities. He was the Secretary of the Central Provinces Boy Scouts Association 
from 1921 to 1934 and he was also the Provincial Commissioner from 1934 to 1937. 
He is keenly interested in photography, wireless and motoring. Mr. Justice Bose’s 
retirement will leave the Bench of our highest Court relatively poorer. We are 
sure that his services will continue to be available for long in the cause of the country, 
in whatever sphere they may be needed. 


THE LAW COMMISSION QUESTIONNAIRE AND THE 
MADRAS BAR COUNCIL’S VIEWS. 

The reply of the Madras Bar Council to the questionnaire issued by the Law 
Commission makes interesting reading. On some matters, however, the views 
expressed by the Council are debatable and sometimes even reactionary. The 
Council has expressed the opinion that the appointment of Judges to the Supreme 
Court should be from the Bar and that a definite percentage should be fixed for 


‘the purpose. Is it really desirable to have such a definite percentage fixed as sug- 


gested by the Bar Council? The latter part of the Bar Council’s answer to the 
question makes it clear that the Council is not averse to a certain percentage of 
Judges being appointed from outside the ranks of the Bar, as for instance, from among 
the Judges of the different High Courts. Under the Government of India Acts 
‘there were provisions for the appointment of one-third of the total 
number of the Judges of the High Court from among the members 
of the Indian Civil Service and for the appointment of not less 
than one third of the strength of the High Court including the Chief Justice from 
‘among Barristers-at-Law. These provisions came in for considerable criticism 
in that they restricted the scope for appointment of Judges to the High Court 
from the ranks of the indigenous, legal practitioners. Presumably, having regard 
to the feelings which those provisions had aroused the Constitution merely set out 
the qualifications for a person being eligible for appointment as a Judge instead of 
fixing percentages for recruitment from different categories. The fixation of such 
percentages is also contrary to the English practice and English traditions, relating 
to the appointment of the Law Lords. The latter are appointed partly from amon g 
the Judges of the Superior Courts and partly from the ranks of the Bar. There 
a i a a a e a ees eee eee 
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is no qhon o ser” Rd pex@fitage from either of the two categories. In fact, 
if the Engiifemagiessatfords a pointer, it is that most of the Lords of Appeal in” 
oe are: taken from among the Judges. This is also sound policy. The pres- 
tige reputation of the highest Court of Justice will ndturally be enhanced if 
its members are persons who for quite a long time had no association with pelitics 
and had held aloof from planes of controversy. There was no ignoring of the Bar 
and from time to time eminent counsel get directly appointed as Law Lords: In 
our country, the Bar Council itself has testified to the fact that there is no falling 
off in the efficiency of the High Court. If that be so, there aannot be any objection 
to the appointment of distinguished Judges of the High Court to the Bench of the ° 
Supreme Court without a limit being placed as to the number of persons who may 
be so promoted apart from the limit set by the sanctioned strength of the Supreme 
Court itself. It will also be generally agreed. that the appointments to the Bench 
of the Supreme Court have in the past proved felicitous and happy. 

The Bar Council may, with respect, be said to have rightly urged the creation 
of an all-India cadre of Judges. It is extremely desirable that the best legal talent 
in the country should be taken into the judiciary and that their services should be 







another, usually by way of promotion and nomen tiger uding 
the exigencies of war. Sir Lawrence Jenkins, Sir a p C¥pung, Sir Arta Ge Rerries, 
Sir Arthur Page, Sir Lionel Leach, Sir William (Gentle t rÀ ifista 
of Judges who served in more than one High Co nid e” n wf Hnde- 
pendence for the country there have been a few sont a Sorata i re 
10, fill up a vacancy in the Chief Justiceship of a State. Tisna weg 
reault of any definite policy or plan. It is certainly desirable to ea 
Court a Judge or two coming from outside the State. rs JAR 
The Bar Council has favoured the setting up of Law Q a be ion 
permanently both at the Centre and in each state to scrutinise the,Union and state 
laws respectively. The annual output of legislation at the present time is enormous. 
Much of the legislation i is done in a hurry. It is often haphazard and not always 
harmonious with other existing laws. A welfare state calls for increasing govern- 
mental control over ‘the activities of the people and of its industrial and social life. 
The lawyer, not to speak of the average man, is often puzzled to know what the law 
is in regard to any matter. The policy of legislation is no doubt a matter for the 
Government and the legislature ; the actual drafting and avoidance of i inconsist- 
encies and conflicts cannot however be’ achieved by democratic processes but will 
have to be left to skilled hands and expert agencies. A permanent Law Commission 
constantly examining the „working of the laws will be in a position to consolidate 


the law on any matter and suggest what reyisions will have to. be made, 80 as to 
enable, the revision of statutes and their publication to be effected without any jolt. 


The Bar . Council has suggested that since the British system of law has beep 
in n force for more than two centuries and. has worked well it may be continued with- 
out alteration., The suggestion, is not altogether happy. To adopt a comparisor 
used in another context by an eminent text-writer, j it will be like an old man of the 
nineteenth century parading himself in modern, clothes ; what you see. of him is, 
satisfactory, haraya: remaing hidden ig.all decayed. :The changed, conditions of 
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“fej in this country, the adoption of the ideal of a welfare state, the j increasing tempo 
“of industrialisation and commerce, and the necessity for careful sécial planning 
call for a reorientation of the laws reflecting the new outlook and the spirit of the 
times. Outmoded laws and statutes which are not in tune with the present day 
tempo of life have necessarily to be excised if not. repealed. The laws are not only 
for lawyers and politicians and officials and those highly placed. They also exist 
for the common man, for the poor and the humble, for those who have business 
at stake, “for the butcher, baker and the candlestick maker”. It is therefore a 


matter for enquiry whether the existing system of law requires radical revision. 


The Bar Council has expressed the opinion that the Law Reports (official and 
non-official) are too many, making the task of legal practitioners difficult and con- 
fusing, that there should be only one authorised Law Reports from which only cita. 
tions must be made, and that should be made the statutory report. One may as wel] 
say that there are too many enactments which are prolix and long making it difficult 
for the lawyer to follow andt herefore a limit should be set to the length ofan enact- 
ment or to the number ofsections it can have. Swiftstates in his Gulliver’s Travels 
that in the land of Brobdingnag there was a rule that no law of the country can 
have more words than the number of letters in the alphabet which was but two and 
twenty and that to write a commentary on any law was a capital offence. There 
can be no question but that the task of the present day lawyer is becoming increas- 
ingly difficult with the tremendous output of legislation and the spate of judicial 
decisions. But is the remedy suggested by the Bar Council the proper remedy ? 
If there are too many Law Reports it is presumably because there is need for them 
and they have the public support. It is to be remembered all the time that judg- 
ments are published only if the Judges accord permission, When % Judge grants 
permission there is a presumption that there is something in the particular judg- 
ments meriting publication. A Judge has the right to the benefit of all available 
precedents in preparing his judgment and it is not an unfamiliar thing that Judges 
sometimes call for the judgments in unreported decisions which they think may have 
a bearing on the questions before them and of which they may have some recollection. 
Again if a Judge accords permission for reporting his judgment the full glare of 
publicity is focussed upon it exposing its strong as well as weak points which is 
all to the good. Justice is not a cloistered virtue. Ifwith a view to reduce the 
burden thrown upon the lawyers reportable judgments are rationed and regula- 
ted by a special body constituted for the purpose there is always the possibility of 
really useful judgments not coming to light. There is also the fact that practitioner 
who go special and confine themselves to particular fields of law like Income-tax 
law, Sales-tax law, Company law, Labour law, etc., would like to have reports 
devoted exclusively to the publication of judgments i in those particular branches only 
and if there is only one statutory report very few of the important decisions in any 
branch of law will become available to the public. It will therefore be a retrograde 
step to abolish the non-official Law Reports. The Bar Council states that the official 
Law Reports are inefficient and unsatisfactory and yet would like a liquidation of 
the non-official Reports because too many decisions get reported. If the official 
Law Reports are unsatisfactory the position is not going to be improved by the mere 
elimination of the non-official Law Reports or by the mere constitution of a body 
comparable to the Incorporated Council of Law Reporting for Engl@nd and Wales. 
It is noteworthy that even in those countries there are quite a number of non-official 
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law journals some of them enjoying an even larger patronage than the official 
publication. 


Angther matter on which the opinion of the Bar Council is debatable is as regards 
legal education. The Council feels that the University showld be required to teach 
the academic and preliminary side of the law, that the subjects now taught in the 
Law Colleges may be made a special subject of study in the Degree course as other 
subjects like humanities, literature or science, that the special group should include 
the elements of Roman Law, Law of Property, ete., and that further courses of study 
should be left to be organised by the Bar Council. If this is done the Bar Council 
feels that overcrowding at the Bar will be avoided. It is frequently said that the - 
level of the modern graduate in Arts or Science is not very high, that there is a 
fall in standards all round and that the English knowledge and the capacity for ex- 
pression in English of the graduates are very poor. The All-India Bar Committee 
in its report has suggested that graduation in Arts, Science or Gommerce should be 
the qualification for entrance to law studies. If graduation is necessary, it would 
follow that for an understanding of the basic legal principles the necessary back- 
ground and maturity of mind cannot ordinarily exist at a lower level. It is too much 
to expect a person immediately after his Intermediate Examination till now, and 
after the Pre-University Course hereafter to possess the necessary maturity of under- 
standing to study law even if it be of an elementary kind, and above all Roman law, 
at the integrated B.A. course level. Similar proposals for the reform of legal educa- 
tion made in the past both here and elsewhere did not evoke much enthusiasm. 
It is true that the study of law in the Degree course as a special subject is to be of a 
elementary character preparatory to the study of a more intensive course to be orga - 
nised by the Bar, Council thereafter, but it will be a moot question whether the average 
student in the Degree courses would be equal even to such elementary study. It 
would have been desirable if the Bar Council had stated what is wrong with legal edu- 
cation organised by the University or at the Government Law Colleges. The Radha- 
krithnan Committee on University Education thought that it would be desirable if 

` the law course is made into one of three years’ duration and that during the third 
year the University should organise the teaching of subjects like Limitation, Insol- 

vency and other similar subjects instead of any other body. In every University 
the Board of Studies in Law is composed of persons who have achieved eminence as 
Judges, as forensic practitioners of law or as jurists. The Board watches over legal 
education and can always offer its suggestions as to standards, courss of study, ete., 
and the advice of the Board is regarded as binding and accepted. Itis true the Board 
is not constituted by democratic processes always, but that could hardly be a justifi- 
cation for making a change in the existing set-up for the organisation of legal educa- 
tion. Even as it is there is no bar against the organising of law studies by the Bar 
Council. 

The Bar Council has made a number of valuable suggestions regarding the 
bringing of justice to the doors of the people, improving the calibre and tone of the 
subordinate judiciary, recruitment, pay and superannuation of Judges of the High © 
Court and subordinate Courts, the desirability of a fuller and effectual separation of 
the executive from the judiciary, etc. The suggestions merit careful consideration and 
are on the whole commendable. 
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THE HINDU LAW OF ADOPTION IN INDIA. r 
[A study of the motivating forces within that law.*] 


e 7 By 
STUART A. JACKSON, B.A., e 


Candidate for LL.B., at the Harvard Law School. 


INTRODUCTION. 


Although initially it was the intent-of the writer to thoroughly“analyse all aspects 
of the present law of adoption in India, a cursory reading of some of the text materials 
on the subject, most of which are listed in the bibliography, revealed almost imme- 
diately the great complexities that exist in this (at least to the present writer) 
strange new field. Accordingly more restricted lines of inquiry have resulted 
in a paper of much lesser scope. In the search for the proper sub-division within 
which to endeavour, the writer was surprised to find that there was not unanimity 
of opinion as to the purposes behind the law ofadeption. This apparent disharmony 
“was based upon varied analysis of the ancient history of India and of the ancient 
writings of the Indian Sages. If the text writers, all of whom were eminent men 
in their fields of endeavour, were disunited, would Fthe same disunity be carried 
over to the Courts resulting in unpredictable results, or would the Courts select 
one theory above others resolving the case-law in accordance with that selected 
theory ? 


With this question in mind, a search was begun resulting in the selection of 
those cases which illustrate the approach taken by.the Courts, in their attempt 
to resolve the conflict of the text writers. ` This paper thén sets down the opinions 
“of the text writers, both ancient and modern, and such cases, most being rather 
recent, as would indicate a.selection by the Courts of one theory over another. 


~ b . 
. THE Anarenr HISTORY or THE Law or ADOPTION iN Hinpu INDIA. 


Although the purposes behind the law of adoption in“India might be brought 
to the reader by way of a series of statements as to what these purposes are consis 
dered to be, it would seem that in the interest of clarity and emphasis these purposes 
might be developed by way of contrast with the American and English scheme 
ofadoption. Adoption in both England and the United States is practised primarily 
‘by family units of husband and wife who do not have any children of their own. 
It is often used by parents who have one or more natural children and for one 
reason or another are desirous of increasing the size of their family. It-is rarely 
practised by bachelors, spinsters, widows, or widowers. 


It is thought by some few that the guiding force behind the cause of adoption-in 
the United States of America is an inborn parental instinct, which must be satisfied, 





* An original eS undertaken on behalf of Professor Arthur T, Von aia Harvard Law 
School, Cambridge, Mass .» U.S.A. 

g Margaret, Kornitzer. Child Adoption in the Modern World, London, itm Company, 1952, 
pi 
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If satisfaction cannot be achieved by way of normal reproduction within the marital 
unit, then it must be satisfied by way of adoption.! Social workers on the other* 
hand EA that adoption is the product of the awareness of society, of the obli- 
gation that must be assumed toward the large numbers? of deprived and,unwanted 
children thrust into the world by way of divorce, illegitimacy and improper parental 
care. 3 Kornitzer asserts. é 


“In England and the United States people rarely adopt a child to have an. 
heir who will perpetuate an ancient name or to insure that the last filial rites are 
performed over the bier . . . . . The majority of people want to adopt for | 
reasons arising directly out of the conditions of modern life.” 


The end product of these conditions and probably the majority view on the 
subject may best be summed up by a statement appearing in the American Bar 
Association Journal to the effect that, “‘ The whole purpose of adoption (in the 
United States) is to bring together a family unit in which parents and children may 
find in each other a reasonable degree of pleasure.” 5 


While the present law of adoption in the United States and England is founded 
upon modern day premises, the law of adoption in India is based on the most ancient 
of religious concepts. Among the ancient primitive races the duty of the child 
to the parent extended to every service that could be made. It was part of the 
son’s duty “to serve his parents dead, as he had served them living.*’ This 
service after death was accomplished through the perpetual funeral service or the 
Sraddha. Urquhart establishes :? 

* As actually practised the Sraddha had in its first instance to restore to the 
spirit the organs destroyed by the [initial funeral] cremation . . . . Ancestors 
are called up from the dead and places set out for them around the sacrificial fire 
+ « . «+ « They are furnished through the fire with water, food and clothing. 

e . . . The ceremony included in addition to the feeding of the ancestors, 
honoring them by the distribution of food to the living, chiefly the destitute and 
indigent.” 


In addition to the primitive duty to the ancestors which was fulfilled by way 
of the Sraddha, there existed an obligation to the Gods which consisted of the 
leading of a virtuous life. This distinction between the two forms of worship gave 
way due to the notion that the ancestors were fed by the moon’s light and when 
due to changes in the sky the light waned, as in the new moon period, the sustenance 





1. Percy, Maddux. The Case for Adoption, New York, Russell F. Moore Company, 1947, P. 17. 
2. See Alex, Elson, “ wyere and Adoption,” American Bar Association Journal, 41 : 12 : 1126, 
December, 1955, where the author in discussmg the great demand as opposed to the limited availa- 
bility of children for adoption, points out that over go,oo0 children for one reason or another are 
deprived of their homes in the United States. : . 
3. Kornitzer, op. cil., P. 4. 
4. Ibid., p. 3. 
5. Elson, op. çit, p. 1178. i . , 
6. David, Urquhart. The Sraddha, London, David Bryce Company. 1857, p. 2 
7. Ibid. at 4-8. i> ba 
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of these ancestors would have to come from the good’ deeds of the earthly descen- 
dants.! The duty to the Gods and to the ancestors then coalesced in the sacrificial 
fire of the Sraddha.? e 


Since ‘the very blessed existence of the manes (ancestors) in heaven depended 
upon*the performance of the sacrificial rites by their descendants, the latter were 
forced to make arrangements to assure the ever presence of suitable wérshippers. 
As all the obligations could not be performed by females, the acquisition of a son 
became paramount.* Due to the frequency of the childless condition, “ provisiom 

„was made for supplying the deficiencies of nature by a legal process which we 
translate as adoption.” 4 


In 1865 shortly after the work of Urquhart on the Sraddha, J.C.C. Sutherland 
published translations of the original sanskrit, Dattaka-Mimansa, and the Dattaka- 
Chandrika. Each of these works was an original treatise on the Hindu Law of 
adoption based upon the codes of the sages of India. Apparently extracting 
generally from these codes, the authors of both treatises conclude that the primary 
purpose of adoption must be “ for the funeral cake, water and solemn rites.”® 
Absence in such a case of the necessary male issue would cause the exclusion from 
heaven of the deceased in a negative fashion, that is by way of his not having as 
it were the proper requisites, such as one to perform the Sraddha after his death. 
It is also pointed out that whereas the failure to produce a son is in and of itself” 
no cause for exclusion from heaven, (exclusion results primarily from failure of the 
proper funeral service), the failure of one destitute of natural issue to adopt and 
correct the deficiency constitutes an offence, and “‘exclusion from heaven is declared. 
[mandatory] in this text,” 8 

In addition to the theory that male issue is necessary for the ascension to heaven: 
and maintenance therein by virtue of proper performance of the Sraddha, other 
sages have advanced theories to the effect, that the mere birth of a son is a blessing 
unto itself without regard to the duties that must be performed by that son. Manu, 
the greatest of the deified sages has said, “ Since a son delivers the father from the 
hell called Put, therefore he is called Putra or Put deliverer.? In the same vein 
others of the sages have said, “A certain hell is called by the name of Put ; and one 
destitute of issue goes to that Hell : a son is therefore known as Putra, because 
he delivers his father from the same”.® Recognizing the debt that the living 
parent owes to his now deceased parents, according to some of the sages, if a son is 
born while the ftather is alive he (the father) is exonerated from his debt to the 
ancestors and “‘ he becomes entitled to heaven, devolving upon his son that debt 
to the ancestors.” ® 


1. Ibid, at 9. 

2. Ibid. at 10. 

3. Ibid. at 7. 

4. Ibid., p. 10. 

5. Devanda Bhatta, Dattaka-Chandrika, Calcutta Sree Nauth Banerjee and Bros., 1865, §1,: 
para D 3, p. 129. Translated from the original sanskrit, by J. C. C. Sutherland. See als also Nenda 

Dattaka-Mimansa, Calcutta, Sree Nauth Banerjee and Bros., 1865, §1, para. 3, 9, pp. F 

6. Nanda Pandita, op. cit., §1, para. 5, p. 2. 

ee Max, Muller. “ The Laws of Manu,” Sacred Books Fu Bash; Vol. D Oxford, Claren- 
don Press, 1886, §9, para. 137, p. 354- Translation by G. B 

8. Raghuandana, Dayattawa, Calcutta, Cambray and Caen: 1904; p. xxi. 

9. Ibid., at xxii. 


IT] THE MADRAS LAW JOURNAL. , 17 


While one who has a son receives his due measure of blessing, the perpetuation 
of the lineage-by the birth of a grandson and great-grandson causes the attainment 
of the highest of all positions ; for it is said, “Through a son, he gonquers the world, 
through a.grandson he obtains immortality, and through a*son’s grandsan he gains, 
the world of the sun.” Emphasizing the drastic results of the lack of male, issue, 
the sages gate quoted as wishing upon their enemies as a curse, the absence of the 
necessary offspring. In a similar analysis of the works of the sages, Sastri pointed 
out :3 

“ It should be remarked, the spiritual benefit derived from male issue as set 
forth in the above texts, has nothing whatever to do with the offering of oblations 
of food or of libations of water, in a Sraddha and the like ceremony, ‘that may be 
performed by them after the death of the father or other ancestor, inasmuch as 
the benefit arises on the very birth of male issue, and does not depend on any 
thing to be done by them.” l 
~ Although the words of the many sages cannot be discounted still it is the Dattaka- 
Mimansa and the Daitaka-Chandrika, above all others that have seated themselves 
so securely as to have become embedded in the general law of India.* 

Among the more contemporary writers the question resolves into whether 
secularism or religion be the hands that guide the reins of adoption, rather than 
the. conflict among the sages as to the method by which a Hindu is to achieve spiri- 
tual blessing, be it by birth and adoption or by performance of the funeral service. 
In a work contrasting Hindu and Roman adoption, D. M. Gardner points out :5 

“ In both systems, Hindu and Roman, the desire for posthumous name and 
fame soon becomes an admitted and important element, but with the Hindu, the 
strictly religiqus motive retains to this day its decided prominence.” 

Support for the strictly religious aspect of adoption may be found in a digest 
of Hindu Law by West, Buhler and Majid. There it is said :¢ 

“In the adoption of a son, the Hindu aimed and still aims at satisfying an 
exacting group of ancestors greedy in the other world for recognition and offerings 
in this. He too looks for appreciable benefits which he is himself to derive from the 
future ceremonies, the first of which will reach him in the realm of the shades. He 
shrinks with horror from being left destitute beyond the pyre to suffer the mysterious 
anguish which awaits the man for whom no son can perform the Sraddha. In 
somehow acquiring a son, the Hindu thinks generally that he is making the best 
of all possible bargains for himself in this world and in the world to come.” 

- In the more contemporary of the works cited for this paper, we find the very 
strong feeling that the spiritual motive was not as predominant as generally imagined. 
Rather says the author :? 


1. F. Max, Muller. ‘‘ The Institutes of Vishnu,” Sacred Books of the East, Vol. VII, Oxford, 
Clarendon Press, 1900,§15, para. 46, p. 65. Translation by Julius Jolly. 
2. F. Max, Muller. “ Laws of Aryas,” Sacred Books of the East, Vol. XIV, Oxford, Claerendon 
Press, 1882, §17. para. 3, p. 84. Translation by G. Buhler. 
g. Raghuandana, of. cit, p. xxiv. ` 
4. Bhagwan Singh v. Bhagwan Singh, (1899) 1 Bom.L.R. g11: L.R. 26 L.A. 158: LL.R. ar 
All, yee (P.C.). 
5. D. M. Gardner. The Hindu and Roman Law of Adoption, London, Reeves and Turner, 1881, p. 5.- 
6. West and Majid, A Digest of Hindu Law, 4th ed., London, Sweet and Maxwell Ltd., 1919, 
P. 791. ° 
7. Mayne on Hindu Law and Usage, 11th ed. by N. G. Aiyar, Madras, Higginbothams Ltd. 
1953, Chap. 5, para. 138, p. 184. 
—3 
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“ When owing to wars and other causes families tended to become extinct, 
òr rights to large estates or principalities were in jeopardy on extinction of leading 
families, and when,claims had to be advanced before rulers of the country for re- 
covery of estates, adoptton must have seemed a fertile expedient, for the reviving 
and epforcing of such claims. Adoption of a son to the last owner was a simple and 
intelligible device compared to the difficulty of proving or establishing ¿he claim 
of a widowed rani or remote male heir.” 


The author concedes that in almost all cases a religious motive is present though 
varying in degree. He does not however desist from the original premise that, 
“the secular motive is in almost all cases the most dominant.” 1 There can be 
no doubt however that without further qualification the statement above cannot 
stand as fact. In speaking of the rights of families that might fall heir to princi- 
palities, he cannot intend us to believe that there are sufficient of these people 
throughout India to constitute a generality that would encompass the entire nation, 
when we know full well of the great poverty that exists throughout India, 


No doubt exists that the monied class within India has been concerned, in 
addition to the religious aspects of death, with the question of the passing of property 
interests after death. Perhaps among these few, secularism prevails. Among 
the masses whose lot on earth leaves much to be desired, the prospects of a better 
hereafter must be uppermost in their minds ; and if the attainmént of a blessedness 
in the hereafter requires the presence of male issue here on earth, then regardless 
of any property considerations, male issue if not naturally present will be adopted 
wherever possible for strictly religious purposes. 


It would seem that the author cited above has been influenced by the nume- 
rous case decisions involving the law of adoptions which have come from the Courts 
of India. Normally the legality of adoptions would not be challenged as such 
unless there were other legal consequences involved, such as the succession of pro- 
perty rights. It follows that there will be more actions at law among a group with 
large property interests, at least as far as the law of adoptions is concerned. In 
such a situation then, an analysis of the Court Reports as to the overall effect of 
adoptions and the purposes of the same, is apt to be colored by the infrequency 
and perchance even the absence of cases dealing with challenges affecting the 
validity of one adopted to perform the Sraddha ceremony. 


There have been to date no challenges to the statements in Mayne’s Hindu 
Law cited above. It is possible that other interested scholars in the field feel that, 
that statement was to have no broader interpretation than application to the group 
with which the illustration was drawn. Contradiction on this point may not be 
forthcoming due to a Court ruling in the Presidency of Nagpur in 1949, to the 
effect that motives, at least on the part of the adoptive widows, are immaterial 
and not a matter for inquiry by the Courts.? Regardless of the reason for the 
lack of challenges to the statement in Mayne’s work, this writer accepts the 
predominance of secularism, if such predominance exists, only among the monied 
and propertied class of India. 





x. Ibid., chap. 5, para. 139, p. 187. 
2. Govinda v. Shenfad, 1.L.R. (1949) Nag. 416. 
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ANALYSIS OF THE Case Law IN THE Frecp or HINDU ADOPTIONS IN INDIA. 

It is difficult to say precisely when the Courts recognized the conflict among 
the authorities as to the purposes behind the law of adoption, in India. As has 
already been said, as early as 1899, the Courts recogniztd the predominance of 
both the Daitaka-Chandrika and the Dattaka-Mimansa in the realm of the Hindu Law 
of Adoption. Reflecting primarily the religious aspect as uppermost within the 
law of adoption, these two works, if, due to their importance as ancient source 
material they have indeed imparted anything to the Courts, must surely have caused 
the balance to swing in favour of those whose adoptions were motivated by reli- 
‘gious and semi-religious desires. Although a controversy may have ensued on" 
the heels of that 1899 decision, the Courts as late as 1933, reiterated what they 
termed, “the religious efficacy of sonship”.2 In 1949, in Govinda v. Shenfad3, 
the Courts of Nagpur, determined to no longer examine the motives behind the 
adoptive act. Inasmuch as this decision has not as yet been followed throughout 
other areas of India a study of the case law developed in these areas, as represented 
by the cases to follow, is valuable, as such an analysis, may well show that at least 
up to the present time, the Courts have by way of their decisions preferred one 
purpose of adoption to another. Before entering into such an analysis however, 
it would seem advisable to equip the reader with some elementary facets of the Hindu 
Law of Adoption. 

It should be evident at this time that boys rather than girls are sought after 
as objects of adoption, and except for the more remote Hindu orders, including 
dancing girls who‘adopt daughters to promote and preserve their art, adoption of 
‘daughters under Hindu law is invalid. The male to be adopted must be of the 
‘same caste", as that of the adoptive parent or parents and in addition to being 
legitimate ®, must also be of sound mind and body.” None but the boy’s natural 
parents may grant permission for his adoption,® and except for the case wherein 
the father is incompetent,® the mother may not validly give her son for adoption 
while the boy’s father is still alive, without his permission. Although the natural 
mother may give her son in adoption after the death of his father, or as above, a 
step-mother may not validly give consent without special authorization from her 
‘deceased husband or from the close kinsmen of her husband.1° 

Contrary to the reverence with which one might suppose a first born male to 
be held, they may be given in adoption subject only to the same conditions as above. 11 
Married men!?, as well as single may be given in adoption except in the Presidency 
oe a giem Singh v. Bhagwan Singh, (1899) IL.R. 21 All 412: L.R. 26 LA. 153: 1 Bom.L.R. 

II U.) 
i 4 F T Mansingh v. Sanatan Singh, (1933) LL.R. 12 Pat. 642: L.R. 60 I.A, 242: 65 
M.L.J. 203 (P.C.). , 
LL.R. (1949) Nag. 416. 
. Ram Piari v, Diwan Shiv Ram, A.I.R. 1934 Lah. 659 (2). 
. Shib Deb Misra v. Ram Prasad, (1924) I.L.R. 46 All. 637. 
. Tirkan Gouda v. Shivappa, 1.L.R. (1944) Bom. 706. 
. Surendra v. Bholanath, 1.L.R. (1944) 1 Cal. 139. 


. Muthusioami Thevar v. Chidambara Thevar, 1.L.R. (1949) Mad. 604: (1948) 2 M.L.J. 468: 
L.R. 75 I.A. 293 (P.C.). 


9- Shivprasad Gan Parram Mehta v. Narwarlal Harilal, (1920) 22 Bom.L.R. 377: Incompetency 
due to insanity. 


10. Haribhau v. Ajabrau Ingale Kunbi, 1.L.R. (1946) Nag. 978. 


11. Gurlingagvami v. Ramalakshamma, (1899) 1 Bom.L.R. 226: L.R. 26 LA. 1g0: 9 M.L.J. 67: 
I.L.R. 22 Mad. 398 (P.C.). 


12. Kalgouda Tavanappa v. Somappa, (1909) 11 Bom.L.R. 797. 
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of Madras.! In the case of the adoption of a male already having a family of his 
own, only the wife of the adopted male follows into the adoptive family ; any 
children of the marriage prior to the adoption remain with the natural family of 
the adopted male, retaining their birthright and claim to inheritance within their 
family of birth.? Any children born to the adopted couple subsequent to their 
adoption take on the lineage of the adoptive family, for as to these subsequently 
born, their natural family is their parents’ adoptive family. This is so &en if at 
the time of the adoption the children are en ventre sa mere.® 


In the absence of custom and usage to the contrary, the natual mother of the 
doy to be adopted should be a person who in her maiden state could legally have 
been married to the man for whom the adoption is made. This would invalidate 
attempts at adopting a sister’s son, a daughter’s son, and a mother’s sister’s son, 
as neither the daughter, sister nor aunt could have lawfully married their respective 
father, brother or nephew. Adoption of a daughter’s son or sister’s son by a Brah- 
man has been recognized as valid by reason of custom.’ An extension of the above 
doctrine to include a prohibition of the adoption of a male whose father could not 
have lawfully married the adoptive mother was held to be unwarranted, as in such 
matters the widow only acts as the agent of her deceased husband and the validity 
of such an adoption should be dealt with only with respect to the relationship of 
the natural mother and the adoptive father. 8 

Usually adoption is practised within the marital unit. The husband in 
conjunction with the wife, the husband alone, or the widow on behalf of her deceased 
husband, may while suffering from a lack of male issue seek to adopt an acceptable 
male. Issue in this sense includes three generations. Any adoption performed’ 
during the life of a son, grandson or great-grandon be they natura] or adopted, 
is therefore invalid.” Under the Hindu Law in addition to the adoptive parties 
listed above, both the widower® and the bachelor®, are permitted to adopt. 
Pregnancy on the part of the adopter’s wife as well as the existence of an invalidly 
adopted son present no bar to a subsequent adoption being valid.?° As for the person 
whose adoption is invalid, he assumes the role of the perfect stranger to the adoptive 
family, and has no rights whatsoever with regard to that family.!! He reverts 
however to his natural family and all his rights in that family are as a matter of 
course restored. 

A presumption exists in all parts of India with the exception of Madras and 
Punjab, to the effect that a widow may adopt a son to her deceased husband without 
either the consent of her deceased husband or his nearest relatives.12 Though gene-- 
rally the act of adoption is carried out by appropriate persons, who have attained 





Raja Sima Sekhara v. Raja Sugutur, (1936) 38 Bom.L.R. 317: 70 M.L.J. 159 (P.G.). 

Kalgouda Tavanappa v. Somappa, (1909) 11 Bom. L.R. 797. 

Advi Fakirappa v. Fakirappa, (1918) 20 Bom.L.R. 703. 

Raghavendra Rao vw. Faparama Rao, (1897) 7 M.L.J. 134- 

Vaidinada v. Appu, (1885) I.L.R. 9 Mad. 44 (F.B.), 

Puttu Lal v. Parbati Kunwar, (1915) 29 M.L.J. 63. 

Adgonda v. Babu Balu Bokare, (1920) 1.L.R. 44 Bom. 627. 

Sovontharapandian Ayyangar v. Periaveeru Thevan, (1933) 65 M.L.J. 58: I.L.R. 56 Mad. 759 (F.B.). 
9- Durga Das v. Santash Kumar, 1.L.R. (1944) Cal. 428. 

10. Radha v. Dinkarrao, (1937) 39 Bom.L.R. 147. è 

11. Venkatanarashimha Rao v. Varaha Narasimhaswami, (1946) 1M.L.J. 951: A.LR. (1947) Mad. 149. 
12, Mangibai Gulabchand v. Suganchand, (1948) 50 Bom. L.R. 660 (P.C.). 
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their majority, which in Hindu Law is 16 years of age, only in Madras has the hard 
and fast rule prohibiting adoption where the adopter is below the age of majority 
been firmly implanted.1_ The more liberal and more general rule appears to be 
that thé maturity and ability to comprehend the act of adoption will be the controlling 
factors rather than the attainment of the majority.2 By determining in each case 
the age of discretion as a question of fact, adoptions have been held valid where the 
adopter fas but 14 years of age, No case however has presented itself wherein 
the adoption was held valid, the adopter being less than 12 years of age.+ 


Where the widow is the sole heir of her deceased husband and while below her 
majority seeks to adopt a son, the Courts have tended in spite of their apparent’ 
liberality, to check closely for the true comprehension of the adopter ; for as the 
date of the adoption will relate back to the death of her husband5, she will by 
virtue of the‘adoption be divested of her property rights gained by inheritance, by 
the adoptive son. In some cases in the past the Courts have found undue influence 
on the part of the kinsmen of the widow’s deceased husband, who in an attempt 
to divest the widow of her property interests and vest the same in the son of one 
of themselves, have pressured the widow into adopting a male of their choice to her 
deceased husband. 

Although the above sketch of the Hindu Law of adoption is by no means ex- 
haustive, still it is sufficient to constitute a broad framework within which we may 
analyse the varied Indian Reports which result from conflicts within that law of 
adoption, We find within the areas of ascertaining the authority to adopt and 
determining the disposition of property subsequent to the adoption, the greatest 
conflict. As in any case dealing with the ultimate disposition of property subsequent 
to an alleged. adoption, failure to establish the adoption as valid disposes of the 
case at the onset ; so here will the discussion of the authority to adopt precede the 
question of ultimate property disposition. 

The husband of the Hindu family lacking male issue enjoys the virtually un- 
restricted right to adopt subject only to the few conditions listed above ; and it is 
within this area that we find very little, if any litigation. AlthougH the widow has 
also been endowed with the power to adopt subject only to the above conditions 
and any restrictions placed on her by her husband, * the Reports abound with deci- 
sions touching on the adoption by widow situation. Most of such litigation is brought 
by individuals whose property interests would be affected by a widow’s valid adop- 
tion. One form of attack is directed at the infrequent case-of the widow-mother 
‘of a married son who during the life of her husband does not exercise the power of 
adoption. After the death of her husband it is not necessary or even permissible 
for her to adopt, in view of the existence of both a son and his wife. However prior 
to the birth of issue, the son’s wife dies followed shortly thereafter by the death of 
the son. At this point the widow-mother adopts a male apparently by virtue of 
reactivating her power of adoption. In such a case the Court held- the adoption 
walid saying :1 





1. Aravamudha Iyengar v. Ramaswam Bhattar, (1952) 1 M.LJ. 251. 

2. Kashinath v. Anant, I.L.R. (1942) Bom. 782. 

3. Basappa v. Sidramappa, (1918) LL.R. 43 Bom. 481. 

4. Murgeppa v. Kalawa, (1919) L.L.R. 44 Bom. 327. 

5. Vishnu Pêndu v. Nahadu Baburao, (1950) 52 Bom.L.R. 599. 

& Jagannath Rao v. Ram Bharosa, (1933) 35 Bom.L.R. 230 : 64 MLL. J. 142 (P.C.). 
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° Ifthe object of the adoption is the religious one of perpetuating the line with 
+a view to making a permanent arrangement for the spirtual wants of the deceased, 
tlie object is not achieved when the continuance of the line comes to a standstill. 
There must be some power somewhere to continue the line, and if the person lower 
down on the chain dies, without providing for the ORURUADEE of the line, the power 
of the person higher up revives and continues.’ 

Clearly in the above case the Court was motivated by the feeling for the reli- 
gious aspect of the law of adoption. There are limits however, in spite of the clear 
meaning of the Court, to the doctrine reviving the widow-mother’s power of adoption. 


_ If at the time of the death of her son, there exists a person capable of continuation, 


¢.g., a grandson, great-grandson or their respective widow or widows, then upon 
the death of that son, the power is not revived, even though when she seeks to adopt, 
those formerly capable of continuing the line no longer exist.4 An earlier case, 
apparently not yet overruled revives the power to adopt in the grandmother, if, 
upon the death of the grandson, he being the last of the line capable of continuation, 
she becomes the sole heir.? 

Another form of the revival of the power to adopt is found in the family unit 
which includes two wives. Although after the death of their mutual husband 
the power vests in the senior or first married widow, subject to such special permis- 
sion which may have been given the junior widow prior to the decease of her hus- 
band, the senior widow may waive her power of adoption to the junior widow. 
This power is revived upon the death of the junior widow if at her death no person 
capable of continuation exists. 3 

Other examples of decisions which seemingly follow the religious-purpose 
theorists, include those dealing with widows whose husbands manifested no desire 
to adopt to themselves either during their lifetime, or to have such’ accomplished 
for them after their death. Where a widow desired to adopt to provide for the 
spiritual benefit of her husband even in the absence of any implication of consent 
on his part, the adoption was held valid. Similarly where the husband actually 
refused to adopt during his own lifetime, but the widow sought nevertheless to 
adopt, the Courts held that such inaction on the part of the deceased was not tant- 
amount to an implied prohibition.’ A case of even greater extreme held that if 
a direction in a will is to operate as a prohibition against adoption, it must be 
clearly intended to limit the discretion of the widow. Where the testator wrote, 
“I have neither given or am going to give authority to make an adoption either 
to my wife or anybody else,” the Court held that an adoption by the testator’s 
wife was valid as his will contained no express prohibition. ° 

In view of the disposition of certain property upon accomplishing a valid aoe 
tion, it seems doubtful that if the purpose behind adoption was recognized as 2 
secular one, the Court would have decided in favour of the above adoptions, 
especially in cases where although there may not have been express prohibition, 
such prohibitions were at least implied ; for if the purpose of such adoptions was to 
divest the property in the hands of the natural heirs, the Courts would consider 
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that the testator by intentionally failing to adopt had permitted the property fo 
pass via., the chain of descent to those whom he would have enjoy such property. 
-In such a case they wauld not be willing to upset his intent even though indirectly 
express€d. The situation is quite different however if the nurpoe of such adoptions 
be religious ; for while the testator may have cared not for his own spiritual benefit 
in the hereafter, or for that of his ancestors, still if the wife is desirous of assuming 
the oblig&tion of her husband to his ancestors and also of preparing for his spiritual 
benefit, the Court can hardly refuse to allow her to do so. This follows from the 
feeling that while in the case of the deceased’s property his own failure to act can 
have no greater effect over him after death, than if he had willed away his property, 
his present inability to counteract his earthly thoughtlessness would doom him to 
an eternity of hell, from which he might be saved only then by the religious efforts 
of his widow. 


Further examples of the religious significance in the modern law of adoption 
may be found in cases arising within the Presidency of Madras. Herein the state 
where the age of majority has become a condition precedent to a valid adoption,+ 
we also find that the authority of the widow to adopt is sharply curtailed. Here 
the widow must have either received express permission from her husband prior 
to his decease or she must have the consent of her husband’s nearest kinsmen.# 
If as in many cases the property of the deceased husband has passed by inheritance 
to those within the same general family as these kinsmen, permission to adopt in 
view of the divesting aspects of adoption, would apparently not be forthcoming 
unconditionally. The Courts here have not failed to recognize the religious signi- 
ficance of adoption and have adapted their opinions to accede to the desires of the 
widows in Madras. Where the kinsmen have given their assent hedged with the 
condition that only the son of one of the kinsmen be adopted, such has been held to 
be in effect an improper refusal of permission.” ‘This action would grant to the 
widow the right to choose whomsoever meets the legal qualifications for adoption 
and one of whom honest and intelligent kinsmen, unselfish in outlook would approve. 
Although the exact limits for the refusal of the kinsmen have not been drawn out, 
it seems clear that they should be guided by such motives as would prevent the family 
of the deceased from being involved in scandal or in any way suffering harm to the 
reputation of the family.4 The kinsmen are to be regarded as a family council, 
the natural guardians for the widow, and the protectors of her interest. In giving 
or withholding their consent, it is their duty in this capacity to form an honest and 
intelligent judgment on the advisability or otherwise of the proposed adoption.® 
The unwillingnessfof the Courts to disallow adoptions, where the kinsmen in refusing 
to give permission to adopt have been motivated by their own selfish interests, 
points up in spite of the restrictions upon the widow, the freedom that she enjoys 
when. her adoptive act is aimed at securing the best possible haven for her deceased 
husband in the after-life. 


This freedom of decision is also evident where the widow has been restricted 
by instructions from her husband prior to his death. In a recent case the deceased 
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authorized an adoption for his spiritual benefit within one year. The adoption 
«vas carried out as per his instructions but unfortunately the adopted son died 17 
years later without either wife or issue. At this point the wife of the deceased at- 
tempted a second adoptjve act. In holding the adoption valid, the Court*pointed 
out that the one year limitation was in the hope of securing an immediate adoption 
by thé widow, to insure his spiritual benefit. As this intent could only be complied 
with by accomplishing a second adoption upon the failure of the first, the stbsequent 
adoption was valid.+ 

Where the widow has received specific instructions designating the person to 
-be adopted, she still retains a degree of freedom of choice. Should the widow fee 
that the person chosen by her husband represents an improper choice, she may 
only choose otherwise when the person designated is not available at the time the 
adoptive act is attempted. A recent case held that the widow need not adopt 
immediately upon receipt of the power of adoption, in the absence of expressed 
intentions to the contrary, but might wait until the person designated by her hus- 
band was for one reason or another unavailable. At this time, the general tenure 
of her authority being that an adoption should take place, the widow may adopt 
someone of her own choosing.* This case represents a strong leaning in favour 
of the religious motivation behind adoption. Although the choice of the deceased 
has apparently been frustrated and the power to adopt vitiated, the Court tends 
to look upon the scene as of the time of the widows attempted adoption rather than 
at the time the power was given to the widow. As the case comes to Court the 
widow has adopted her choice maintaining that the person designated by her hus- 
band at the time of the adoption was not available. In such a case the Court has 
but two alternatives ; invalidate the adoption on the grounds that the power 
to adopt only applied to the deceased’s specific choice, and by so doifig prevent the 
observation of the necessary ancestral rites for the benefit of the deceased ; or allow 
the adoption to stand so that such rites might be performed for the deceased without 
-questioning whether the choice of husband was frustrated either by the widow’s 
intentional act of waiting until such person was unavailable, or by an act of nature 
-which made the husband’s selection unavailable at the first moment when the widow’s 
power might have been exercised. The Court’s decision clearly recognizes that 
invalidation is not the desired result when the observance of religious rites is at 
‘stake, 

The last topic for discussion will concern the rights of adopted son in cases 
where the succession of property interests are at stake. As a general rule in view 
-of the date of adoption relating back to the death of the adoptive father, an adoption 
validly made by the widow of a last male holder or sole surviving co-parcener, is 
liable to divest the heir of the deceased of any property taken by way of inheritance. * 
‘The Courts in such cases where the natural succession is threatened tend to view 
‘such adoptions very strictly, placing a heavy burden of proof on the adoptive parents 
and the adopted son. A recent case in Madras ruled that a widow had not esta- 
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blished the authority from her husband by continually asserting such authorit}, 
supporting the assertions only by the attempted act of adoption. Had the adoption 
been valid the heir of the deceased would have been divested of his inheritanceé.+ 


A valid adoption made by the widow of a former copfarcener subsequent to a 
partition of joint property, serves to divest the partitioners of that share, which would 
have comg to her husband had he been living at the time of the partition.* An earlier 
case held that while the co-parcenery still existed the widow of a deceased co-parce- 
ner had no inherent right to adopt in the absence of authority from her husband or 
consent of the surviving co-parceners. It is difficult in the gase where the adopted 
son. divests the natural heir, to establish the true motive of the adoptive widow.. 
The Courts by relating back the date of the adoption to the death of the deceased 
adoptive parent have allowed such divestments to ensue. Their purpose might 
be to allow the widow at her pleasure to divest a person of whom she was not 
fond. On the other hand, Courts in nurturing this rule might realize that if the 
adopted son is to perform the necessary rituals, he should have sufficient wealth 
to accomplish the same. It must be admitted that their purpose is not clear. 


There can be no doubt, however, that where the deceased has willed away all 
his prop rty,® or as the sole surviving co-parcener has disposed or alienated the 
property legally,“ an adoption subsequent to his death is made for purely religious 
purposes. For in these cases as well as where all the co-parceners jointly alienate 
the property legally, ® an adopted son has no claim whatsoever to any of the property 
so disposed, and receives on the adoption only obligations to his adoptive father. 


CONCLUSION. 


In our study we have dealt with the effects that religious and secular motiva- 
tion have had’ upon the law of adoption in Hindu India. We have included for 
discussion only a narrow area from the mass of material that makes up the law of 
adoption. This grain of sand from the midst of the Sahara, is composed of analysis 
to include : the revival of the widow’s power of adoption after the death of male 
issue, the freedom of the widow to adopt even within a restrictive society, the free- 
dom of the widow to adopt subject to ambiguous directions, the comprehensive 
test for minor adoptive widows and the rights of the adopted son where the succes- 
sion of property interests are at stake. Ifa choice must be made within this narrow 
scope as to the portion of the law which bears the most pronounced effect as the result 
of exposure to the theory of religious motivation in adoption, the cases dealing with 
adoptions subject to ambiguous directions come to the fore. In an effort to give 
the benefit of the doubt to both the adoptive widow and the spiritual being of the 
deceased, the Courts in the presence of all but the most explicit prohibitory instruc- 
tions have leaned over backwards to validate those adoptions, which absent religious 
motivation by the widow, would surely fail due to the, at least, implied intent, of 
the deceased. Following close behind the ambiguous directions area, cases which 
present the relative freedom of adoption of the widow in the restrictive society 
point up that the Courts will not be bound to local custom, especially when such 
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éustom is of secular nature, to the detriment of a widow seeking to adopt for the 
spiritual benefit of her deceased husband. When faced with a conflict of interests 
between the living property-holding kinsmen, and the bereaved widow seeking a 
place i in heaven fôr hey deceased husband, the Courts experience little @ifficulty 
in limiting the power of the former and validating the adoption of the latter. Of 
less importance in the cause of the religious-purpose theorists are the cases dealing 
with the revival of the power of adoption in the widow-mother. This i probably 
due to the apparent inconsistency which does not allow for such power of revival 
if the natural or adopted issue dies leaving some one other than the mother capable 
„of continuation of the fine ; even though at the time the adoptive act is attempted 
all persons capable of continuation with the exception of the mother are extinct. 
The basis of a distinction between that situation and the one which allows an adop- 
tion on the death of the son, ifall others capable of continuing the line have predeceas- 
ed him, is not readily discernible. Nevertheless the validation of adoptions by 
the Courts in these latter cases have not detracted from the force of the religious 
motive in adoption. Similarly the Court’s allowing a minor widow of mature 
understanding to adopt immediately upon the death of her husband adds to the 
support of those who contend the religious motive is predominant in adoption, as 
a contra-decision by the Courts would necessitate a delay of ancestral worship 
until such time as the widow attained her majority. Surely they must have been 
concerned with the spirit of the deceased between the time of his death and the 
attainment of the majority of the widow. 


Although the secularists may revel at a line of decisions which‘depict a vengeful 
widow by virtue of an adoption, divesting the natural heirs of real property obtained 
by way of descent from the deceased, still they are hardpressed to find the sécular 
motive when an adoption is made subsequent to a legal alienation or devise: of the 
property. It would seem that the basic obstacle in the way of the acceptance 
of the secularists theory, is the sheer weight of numbers comprised of those who own. 
little or no property and who are concerned only with a potentially blessed afterlife 
in comparison to a realistically wretched present existence. 

' Although a prediction of the future case law in this field of adoption is at best 
difficult, the present situation provides the best guide. The magnitude of the 
search for the divine after life, if inversely proportional to the abundance of wealth 
is not apt to diminish greatly in the near future. As rapidly as social and economic 
innovations are effected, the Hindu’s lot will not so improve infthe near future as to. 
develop his concern for the succession of property upon a posthumous adoption on. 
his behalf, compared with his concern for his spiritual benefit after death. 

While future years might well see the general adoption of the Nagpur rule, 
the effect on the present case-law is apt to be slight. Perhaps where in some situa- 
tions the Courts had to delve into the facts to ascertain the true motive, the result 
might be to thrust these cases, representing the borderline of the decisions into the 
invalid area. Other than this effect upon the fringe area, the permanence of the 
religious motive in the Hindu Law of Adoptions seems assured. 
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THE BASIS OF THE HINDU SUCCESSION ACT 
By R 
e ` 0 KVVL. Rie ee MAD, è 
Advocate, Guntur. $ 
An eminent jurist has said—“Some are opposed to giving along with sòns a 
share to daughters particularly to married daughters. But here a.compromise 
may be effected by allowing a share to unmarried daughters alone.” The provi- 
sions giving an absolute share to daughters is also present in “The Hindu Code” and 
has come in for severe animadversion. But the knights-errdnt of the fair sex argue , 
that if a man’s agnate of the’ 13th degree takes absolutely, one cannot see why hia 
own daughter should not be given such an absolute estate in keeping with the 
ideals of the goth century, for the text speaks of the daughters as “ Angadangat- 
sambhavati, etc.” In fact the enumeration of heirs in the New Hindu Succession 
Act proceeds on the theory of love and affection. 


The Mitakshara says on the matter, commenting on the following sloka of 
Yajnavalkya, thus : 

“ Asamskritastu samskarya bhratrbhih Puryear; 
Bhaginyascha nijadamsat dattvamsam tu turiyakam.” 

This verse of Yajnavalkya deals with post-mortem partition and says ‘hat the 
marriage of unmarried daughters should be done by the brothers by spending one- 
fourth of their share for‘the expenses, This makes it clear that even in ancient 
times daughters got a share on the father’s demise. The Mitakshara further goes 
into the details of the division adjusting the same according to caste, with which 
we are not concerned here. This one-fourth share cannot be said to be tantamount 
to marriage expenses only, as such an interpretation conflicts with another text 
of Manu : 


“Svebhyo amsebhyastu kanyabhyah pradadyuh bhratarah prithak, Svats- 
vadamsat chaturbhagam patitah syuh aditsavah.” 

The provision that the brother should perform the marriage of the sister after the 
death of the father does not mean that the former should give to the latter only such 
share as is sufficient to defray the marriage expenses. Such easy quittance is not what 
is contemplated by the Mitakshara. He must give her one-fourth of his share, 
else he is said to incur demerit and is looked down upon in society and social stigma 
immediately attaches to him. ‘By the prescription of the penalty of social stigma 
and demerit, the brother’s obligation is converted from, a mere moral obligation 
to a legal one.’ It must not be urged that a sister having many brothers will become 
very rich getting one-fourth share from each of the brothers and that a brother 
having many sisters will be reduced to penury, because the sister gets only one one- 
fourth share and that too according to caste, and not as many one-fourth shares 
as there are brothers.’ Thus the Mitakshara explicitly says that the daughter gets 
a share on thé death of the father but gets a share during the father’s lifetime at 
his pleasure, if he gives. Of course in the absence of a son the daughter gets a share 
as per the text“ Patni duhitaraschaiva, ete.” “But according to the above view of 
Mitakshara, the daughter gets one-fourth share from the brother; i.e., the son of her 
father, during the presence of the son, provided she is unmarried. . But the Act gives 
hera share equal to that of ason and that too absolutely. Our legislature in its benign 
concern for the fair sex has improved upor the Mitakshara Law and it is not without, 
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a basis in the Mitakshara, though the. improvements is rather drastic in its effects. 
‘The Mitakshara gives one-fourth share only to unmarried daughters but the Act 
does not make that distinction. In fact the modern tendency is to level all « distinc- 
tions except that of sex.» There is no distinction in the Act as regards married and 
unmarried daughters except as regards ‘the right of residence in the family dwelling 
house, the unmaried, married but deserted or widowed daughters alone being 
given the fight of residence. 2 


_ Originally Yajnavalkya endowed woman with the right of inheritance by the 
text “ Patni duhitarasohaiva”, ete., prescribing the course of devolution of the pro- 
` perty of a sonless deceased male Hindu. The origin of this law may be traced to 
the Mauryan times. Kautilya says in his Arthasastra “Dravyam aputrasya sodarya 
hratarah sahajivano va hareyuh kanyascha.” The movables of the deceased son- 
less male Hindu, his own brothers or those living with him (reunited) shall take, 
also the maiden daughters. This provision gives the daughter a share in the absence 
of the son. What is more an absolute share is given to the daughter by Kautilya. 
Yajnavalkya has drawn from the Mauryan sources. Treating of the post-mortem 
partition other Smrtis say thus—as regards the share of the daughter in 
patrimony— 

Visknu.—‘‘Matarah putrabhaganusari bhagaharinyah, anudhascha duhitarah,” 
Brhaspati.—‘Samamsa matarastesham turiyamsa cha kanyaka,.”* 


_ Katyayana. —*Kanyakanam tu adattanam chaturdho bhaga ishyate, Bhratru- 
mam cha trayo bhagah samam tu alpadhane smrtam.” 
Sankha and Likhita—‘‘Vibhajyamane . dayadye kanyalamkaram vaivakikam 
stridhanam cha kanya labheta. Kanyalamkaram kanyayogyabhushanam.” 
Paitinasi—“Kanya vaivahikam stridhanam cha labheta.” i 
Bodhayana.—‘‘Maturalamkaram duhitarah sampradayikam labheran anyadva,” 
-  Vyash.—‘Asamskriastu ye tatra paitrukadeva taddhanat, Samskarya bhra~- 
trbhih jyestaih kanyakascha yathavidhi.” 
* Narada.—“‘Avidyamane pitrye arthe Jeera va punah, Ava- 
syakaryah samskaro bhratrunam purvasamskritaih.” . 


‘ The upshot of it È is that marriage is an essential samskara for all Hindu females 
and that the brothers should perform the marriage of their unmarried sisters. One 
school of thought opines” that the brothers should give only such amount of money 
as is sufficient to defray the marital expenses of their sisters. Others say that when 
patrimony is large, one-fourth of the brother’s share should go to the sister, and 
-when it is small daughters share equally with the brothers. This is the legal 
position according to the Smrtis cited above. i 

Sarkar says—“An unmarried daughter acquires an imperfect right in the father’s 
property by virtue of which she enjoys the same and is maintained out of it until 
marriage and is also entitled to a quarter share if partition takes place before her 
marriage, i.l., when she cortinues as a membr of the family.” 


Stridhana property was previously’ absolute in the hands of the original holder. 
only but. now the Act makes it absolute even in the hands of the successor. 

In the’ Madras and Andhra States the Act applies to agricultural lands alsó 
according to section 4 (2) as there is no law preventing the fragmentation of agricul- 
tural holdings in those States. Of course ifthere-is a such a law, the Act will not 
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affect that Law. Section 24 grants the right of pre-emption to other heirs in class I 
in respect of property or business owned by two heirs in class I of the Schedule. The” 
Act resylts in the fragmentation of agricultural holdings. The Act gives the father 
the right to will away even his share in the joint family property by section 32 (1). 
By this the daughter’s share may be affected but not her right to maintenance. , 

Sectign 16 (1) of the Act says that any property possessed by a female Hindu 
whether acquired before or after the commencement of the Act shall be held by her 
as full owner thereof and not as limited owner. The explanation to the section 
defines the word property as including both movable and immovable property ~ 
acquired by inheritance, etc., or in any other manner whatsoever. This last omni-~° 
bus phrase would include the case of a widow’s succession to her deceased husband’s 
property under the Hindu Women’s Right to Property Act of 1937. Under that Act 
the widow had a right of claiming partition standing in her husband’s shoes. She 
would under that Act get the same interest which her husband had in the joint family 
property. Further she gets on her husband’s death a right to demand partition 
and separate possession of her husband’s share under that Act. Now the Hindu 
Succession Act repeals that Act of 1937 by section 33. What is the position of a 
widow whose husband died subsequent to 1937? The obvious answer would be 
that she gets a right to demand partition of her husband’s share from the copar- 
ceners. By the date of the commencement of the Hindu Succession Act a post-1937 
widow has the right to demand partition and separate possession. The word 
“possessed” should be interpreted as including both possession in law as well as in 
fact, otherwise anomalies follow. For example a person who had leased out his land 
to a tenant has not got actual possession but only a right to possession on the expiry 
of the lease and such cases will go, out of the purview of the Act. Thus interpreting 
the term possessed as referring to both actual and constructive possession, which 
latter type of possession a widow has got already vested in her by the 1937 Act, we 
may safely argue that the widow’s limited right to claim partition and separate 
possession of her husband’s share would now be converted into an absolute right 
to claim the same. The repeal of the 1937 Act does not divest vested rights of persons 
who became widows during the period from 1937 till the enforcement of this Act; 
‘but prevents future vesting. Vested rights will be divested only on the birth of 
a preferable heir or by adoption and like things. The repealing of an Act does 
not divest vested rights. 


It cannot be said that the female is given a snare only in the paternal 
‘estate under the Act and not in the husband’s estate because the explanation pro~- 
vides that the female gets absolute rights in property possessed by her actually or 
constructively whatever may be the mode or manner in which she might have ace 
quired the right to possess or actual pcssession. If a widow had the right to possess 
her husband’s share under the 1937 Act but has not chosen to enforce her right to 
partition by filing a suit for partition till the passing of the Hindu Succession Act, 
‘this Act does not deprive her of her right to possession but enlarges it into an abso- 
lute right to demand partition. She will not lose her right by the mere fact of her- 
not suing for partition; till now. 

This Act is the second instalment in the process of piece-meal legislation, 
for codification of the Hindu Law the first being the Hindu Marriage Act. 

e 
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THE HINDU SUCCESSION ACT, : 1956. 
[Received the assent of the President on 17th June, 1956. 
Published in, the Gazette of India, Extraordinary, Part II, section 1, page 54g, 
š *. dated 18th June, 1956.] 
à Acr No. XXX oF 1956. 
[17th June, 1956. 
An Act to amend and codify the law relating to intestate succession among Hindus. 


Be it enacted by Parliaments in the Seventh Year of the Republic of India as 
follows :— 


CHAPTER I. 
PRELIMINARY. 


Short title and extent. 1. (1) This Act may be called Tue Hinvv 
Succession Act, 1956. 


(2) It extends to the whole of India except the State of Jammu and Kashmir. 


Application of Act. 2. (1) This Act applies— 

(a) to any person, who is a Hindu by religion in any of its forms or develop- 
ments, including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana 
or Arya Samaj, 

(6) to any person who is a Buddhist, Jaina or Sikh by religion, and 

(c) to any other person who is not a Muslim, Christian, Parsi or Jew by 
religion, unless it is proved that any such person would not have been governed 
by the Hindu law or by any custom or usage as part of that Jaw in respect of any 
of the matters dealt with herein if this Act had not been passed. 

Explanation.—The following persons are Hindus, Buddhists, Jainas or Sikhs 
by religion, as the case may be :— 

(a) any child, legitimate or illegitimate, both of whose parents are Hindus, 
Buddhists, Jainas or Sikhs by religion ; 

(b) any child, legitimate or illegitimate, one of whose parents is a Hindu, 
Buddhist, Jaina or Sikh by religion and who is brought up as a member of the tribe 
community, group or family to which such parent belongs or belonged ; 

(c) any person who is a convert or reconvert to the Hindu, Buddhist, 
Jaina or Sikh religion. 

(2) Notwithstanding anything contained in sub-section (1), nothing con- 
tained in this Act shall apply to the members of any Scheduled Tribe within the 
meaning of clause (25) of Article 366 of the Constitution unless the Central Govern- 
ment, by notification in the Official Gazette, otherwise directs. 

(3) The. expression “ Hindu ” in any portion of this Act shall be construed 

as"if.it included a person who, though not a Hindu „by religion, is, nevertheless, a 
person to whom this Act applies by virtue of the provisions contained in this section. 


. Definitions and interpre- 3. (1) In this Act, unless the context otherwise 
tation. requires, — 

“ agnate ’—one person is said to be an agnate ” of another if the 
two are cate by blood or adoption wholly through males ; 

b) “‘aliyasantana law” means the system of law applicable to persons who, 
if this”Act had not been passed, would have been governed by the Madras Aliya- 
santana Act, 1949, or by the customary lips aniana law with respect to the matters 
for which provision is made in this Act; 

(c) * cognate ”—one person is aid to be a “cognate” of another if the 
two are related by blood or adoption but not wholly through males ; 

(d) the expressions “ custom ” and “ usage ” signify any raleswhich: having 
been continuously and uniformly observed for a long time, has obtained the force 
of law among Hindus in any local area, tribe, community, group or family : 


(13 
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e 
Provided that the rule is certain and not unreasonable or opposed to public 
policy : and . 

Provided further that in the case of a rule applicable only to a family it has 
not beef. discontinued by the family ; a ets 

(e) “ full blood”, “ half blood ” and “uterine blood ”— i 

(i) two persons are said to be related to each other by full blood wher they 
are descegded from a common ancestor by the same wife, and by half blood when 
they are descended from a common ancestor but by different wives ; 

(ii) two person are said to be related to each other by uterine blood when 
they are descended from a common ancestress but by different husbands ; 


Explanation.—In this clause ‘‘ ancestor? includes the father and “‘ ancestress ” - 


the mother ; 

(f) “heir” means any person, male or female, who is entitled to succeed 
to the property of an intestate under this Act ; 

(g) “ intestate ”—-a person is deemed to die intestate in respect of property 
of which he or she has not made a testamentary disposition capable of taking effect ; 

(h) “‘marumakkattayam law” means the system of law applicable to 
persons— 

(a) who, if this Act had not been passed, would have been governed by the 
Madras Marumakkattayam Act, 1932 ; the Travancore Nayar Act ; the Travancore 
Ezhava Act; the Travancore Nanjinad Vellala Act ; the Travancore Kshatriya 
Act ; the Travancore Krishnanvaka Marumakkathayee Act ; the Cochin Maru- 
makkathayam Act ; or the Cochin Nayar Act with respect to the matters for which 
provision is made in this Act ; or 

(b) who belong to any community, the members of which are largely domi- 
ciled in the State of Travancore-Cochin or Madras, and who, if this Act had not 
been passed, would have been governed with respect to the matters for which provi- 
sion is made in this Act by any system of inheritance in which descent is traced 
through the fefnale line ; 
but does not include the aliyasantana law ; 


(i) “ nambudri law ” means the system of law applicable to persons who, 
if this Act had not been passed, would have been governed by the Madras Nambudri 
Act, 1932 ; the Cochin Nambudri Act; or the Travancore Malayala Brahmin 
Act with respect to the matters for which provision is made in this Act ; 

(J) “related ” means related by legitimate kinship : 

Provided ‘that illegitimate children shall be deemed to be related to their 
mother and to one another, and their legitimate descendants shall be deemed to be 
related to them and to one another ; and any word expressing relationship or’ 
denoting a relative shall be construed accordingly. 

(2) In this Act, unless the context otherwise requires, words importing the 
masculine gender shall not be taken to include females. 

o ding effect of Act. 4 (1) Save as otherwise expressly provided in this 

(a) any text, rule or interpretation of Hindu law or any custom or usage 
as”part of that law in force immediately before the commencement of this Act shall 
cease to have effect with respect to any matter for which provision is made in this 
Act ; 

b) any other law in force immediately before the commencement of this 
Act shall cease to apply to Hindus in so far as it is inconsistent with any of the provi- 
sions contained in this Act. 

(2) For the removal of doubts it is hereby declared that nothing contained 
in‘this Act shall be deemed to affect the provisions of any law for the time being 
in force providing for the prevention of fragmentation of agricultural holdings or 


for the fixation of ceilings or for the devolution of tenancy rights in respect of such: 


holdings. ze 


r 
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CHAPTER II. 
- INTESTATE SUCOESSION. 
: General. e 
„Att not to, apply to cet- 5. This Act shall not apply to— 


(i) any property succession to which is regulated by the Indian Succession 
Act, 1925, by reason of the provisions contained in section 21 of the Specia® Marriage 
Act, 1954 ; 

(it) any estate which descends to a single heir by the terms of any covenant 
or agreement entered into by the Ruler of any Indian State with the Government 
‘of India or by the terms of any enactment passed before the commencement of this 
Act ; 

(iii) the Valiamma Thampuran Kovilagam Estate and the Palace Fund 
administered by the Palace Administration Board by reason of the powers con- 
ferred by Proclamation (IX of 1124) dated 29th June, 1949, promulgated by the 
Maharaja of Cochin. 


6. When a male Hindu dies after the commencement of this Act, having at 

pce i the time of his death an interest in a Mitakshara copar- 

Devolution of interest cenary property, his interest in the property shall devolve 

AERIS SEY. property: by survivorship upon the surviving members of the 
coparcenary and not in accordance with this Act : 


Provided that, if the deceased had left him surviving a female relative specified 
in class I of the Schedule or a male relative specified in that class who claims through 
such female relative, the interest of the deceased in the Mitakshara coparcenary 
property shall devolve by testamentary or intestate succession, as the case may be, 
under this Act and not by survivorship. 

Explanation 1.—For the purposes of this section, the interest of a Hindu Mitak- 
shara coparcener shall be deemed to be the share in the property that would have 
been allotted to him if a partition of the property had taken place immediately 
before his death, irrespective of whether he was entitled to claim partition or not. 

Explanation 2.—Nothing contained in the proviso to this section shall be cons- 
trued as enabling a person who has separated himself from the coparcenary before 
the death of the deceased or any of his heirs to claim on intestacy a share in the 
interest referred to therein. 


7. (1) When a Hindu to whom the marumakkattayam or nambudri law would 
Devolution of interest in have applied if this Act had not been passed dies after 


the property of a the commencement of this Act, having at the time of his 
tavarhi, kutamba, kavara or her death an interest in the. Properly of a tarwad, 
or illom. tavazhi or illom, as the case may be, his or her interest in 


the property shall devolve by testamentary or intestate succession, as the case may 
be, under this Act and not according to the marumakkatiayam or nambudri law. 

Explanation—For the purposes of this sub-section, the interest of a Hindu 
in the property of a tarwad, tavazhi or illom shall be deemed to be the share in the 
property of the tarwad, tavazhi or illom, as the case may be, that would have fallen 
to him or her if a partition of that property per capita had been made immediately 
before his or her death among all the members of the tarwad, tavazhi or illom, as the 
case may be, then living, whether he or she was entitled to claim such partition or 
not under the marumakkattayam or nambudri law applicable to him or her, and such 
share shall be deemed to have been allotted to him or her absolutely. 

(2) When a Hindu to whom the aliyasantana law would have applied if this 

Act had not been passed dies after the commencement of this Act, having at the time 
of his or her death an undivided interest in the property of a kutumba or kavaru, as the 
case may be, his or her interest in the property shall-devolve by testamentary or 
intestate succession, as the case may be, under this Act and not according to the 
aliyasantana law. -T 
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Explanation.—For the purposes of this sub-section, the interest of a Hindu i 
the property of a kutumba or kavaru shall be deemed to be the share in the property- 
of the kuiumba or kavaru, as the case may be, that would have fallen to him or her if 
a partitien of that property per capita had been made immediately before his or her 
death among all the members of the kutumba or kavaru, as*the case may be, then 
living, whether he or she was entitled to claim such partition or not under the 
aliyasantana law, and such share shall be deemed to have been allotted to him or her 
absolutely® ; 

(3) Notwithstanding anything contained in sub-section (1), when a sthanam- 
dar dies after the commencement of this Act, the sthanam property held by him shall 
devolve upon the members of the family to which the sthanamdar belonged and the 
heirs of the sthanamdar as if the sthanam property had been divided per capita immedia- ` 
tely before the death of the sthanamdar among himself and all the members of his 
family then living, and the shares falling to the members of his family and the heirs 
of the sthanamdar shall be held by them as their separate property. 


Explanation —For the purposes of this sub-section, the family of a sthanamdar 
shall include every branch of that family, whether divided or undivided, the male 
members of which would have been entitled by any custom or usage to succeed to 
the position of sthanamdar if this Act had not been passed. 


8. The property of a male’ Hindu dying intestate 


oe of muecas shall devolve according to the provisions of this Chap- 
ter 


(a) firstly, upon the heirs, being the relatives specified in class I of the Sche- 
dule ; 

(b) secondly, if there is no heir of class I, then upon the heirs, being the 
relatives specified in class II of the Schedule ; - 

(c) thirdly, if there is no heir of any of the two classes, then upon the agnates 


of the deceased ; and 
(d) lastly, if there is no agnate, then upon the cognates of the deceased. 


g. Among the heirs specified in the Schedule, those in class I shall take simul- 

é P taneously and to the exclusion of all other heirs ; 

Order of succes those in the first entry in class II shall be preferred to 
le heirs in the Sche- 11 ose in the second entry ; those in the second entry 
shall be preferred to those in the third entry ; and so 


on in succession. 


Distribution of property 10. The property of an intestate shall be divided 
among heirs in class I among the heirs in class I of the Schedule in accordance 
af the Schedule. with the following rules :— 


Rule 1.—The intestate’s widow, or if there are more widows than one, all the 
widows together, shall take one share. 

Rule 2.—The surviving sons and daughters and the mother of the intestate shall 
each take one share. 

Rule 3.—The heirs in the branch of each pre-deceased son or each pre-deceased 
daughter of the intestate shall take between them one share. 

Rule 4.—The distribution of the share referred to in Rule 3— 

(i) among the heirs in the branch of the pre-deceased son shall be so made 
that his widow (or widows together) and the surviving sons and daughters get equal 
portions ; and the branch of his pre-deceased sons gets the same portion ; 

—_ A among the heirs in the branch of the pre-deceased daughter shall be so 
made that the surviving sons and daughters get equal portions. - 
11. The property of an intestate shall be divided 
among heirs in Popery between the heirs specified in any one entry in class II 
of the Schedule. of the Schedule so that they share equally. H A 


` 
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: Order of succession 12. The order of succession among agnates or 
«among agnates and cog- cognates, as the case may be, shall be determined in 
nates. accordance with the rules of preference laid down 
hereunder :— e . 


Rule t.—Of two heirs, the one who has fewer or no degrees of ascent is preferred. 


Rule 2.—Where the number of degrees of ascent is the same or none, that heir 
is preferred who has fewer or no degrees of descent. e 


Rule 3.—Where neither heir is entitled to be preferred to the other under Rule 1 
or Rule 2 they take simultaneously. 


13. (1) For the purposes of determining the order of succession sep aa 

i or cognates, relationship shall be reckoned from the 
Computation of degrees. intestate to the heir in terms of degrees of ascent or 
degrees of descent or both, as the case may be. 


(2) Degrees of ascent and7degrees of descent shall be computed inclusive of 
the intestate. 


(3) Every generation constitutes a degree either ascending or descending. 


14. (1) Any property possessed by a female Hindu, whether acquired before 

Property of a female OT after the commencement of this Act, shall be held 

Hindu to be her absolute by her as full owner thereof and not as a limited 
property. owner. 


Explanation.—In this sub-section, “ property” includes both movable and 
immovable property acquired by a female Hindu by inheritance or devise, or at a 
partition, or in lieu of maintenance or arrears of maintenance, or by gift from any 
person, whether a relative or not, before, at or after her marriage, or by her own 
skill or exertion, or by purchase or by prescription, or in any other manner whatso- 
ever, and also any such property held by her as stridhana immediately before the 
commencement of this Act. ý 

(2) Nothing contained in sub-section (1) shall apply to any property acquired 
by way of gift or under a will or any other instrument or under a decree 
or order of a civil court or under an award where the terms of the gift, will or other 
instrument or the decree, order or award prescribe a restricted estate in such pro- 


perty. 


Geist rules of siccem 15. (1) The property of a female Hindu dying 
sion in the case of female intestate shall devolve according to the rules set out in 
Hindus, section 16— 


(a) firstly, upon the sons and daughters (including the children of any pre- 
deceased son or daughter) and the husband ; 

(b) secondly, upon the heirs of the husband ; 

(c) thirdly, upon the mother and father ; 

(d) fourthly, upon the heirs of the father ; and 

(e) lastly, upon the heirs of the mother. 

(2) Notwithstanding anything contained in sub-section (1),— 

(a) any property inherited by a female Hindu from her father or mother 
shall devolve, in the absence of any son or daughter of the deceased (including the 
children of any pre-deceased son or daughter) not upon the other heirs referred 
tojin sub-section (1) in the order specified therein, but upon the heirs of the father ; 
an 

(b) any property inherited by a female Hindu from her husband or from her 
father in-law shall devolve, in the absence of any son or daughter of the deceased 
{including the children of any pre-deceased son or daughter) not upop the other heir 
referred to in sub-section (1) in the order specified therein, but upon the heirs 
of the husband. ; 


oa 
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Order GE mucceaslan and 16. The order of succession among the heirs referred 
and manner of distribu- to in section 15 shall be, and the distribution of the 
tion among heirs of a intestate’s property among those heirs shall take place 
female Bindu. according to the following rules, namely :— 

Rule 1.—Among the heirs specified in sub-section (1) of section 15, tHose in one 
entry shall be preferred to those in any succeeding entry, and those included im the 
same entry shall take simultaneously. f 

Rule 2.—If any son or daughter of the intestate had pre-deceased the intestate 
leaving his or her own childrén alive at the time of the intestate’s death, the children 
of such son or daughter shall take between them the share which such son or daughter 
would have taken if living at the intestate’s death. x 

Rule 3.—The devolution of the property of the intestate on the heirs referred 
to in clauses (6), (d) and (e) of sub-section (7) and in sub-section (2) of section 15 

be in the same order and according to the same rules as would have applied 
if the property had been the father’s or the mother’s or the husband’s as the case 
may be, and such person has died intestate in respect thereof immediately after the 
intestate’s death. 

Special provisi 17. The provisions of sections, 8, 10, 15 and 23 
peoting persons goveencd shall have effect in relation to persons who would 

y marumakkattayam and haye been governed by the maruwmakkattayam law or 
aiyasantana laws: aliyasantana law if this Act had not:been passed as if— 

j (i) for sub-clauses (c) and (d) of section 8, the following had been substituted, 
namely :— 
“ (c) thirdly, if there is no heir of any of the two classes, then upon his rela- 
tives, whether agnates or cognates”; 
(it) for clauses (2) to (e) of sitb-eeclion (1) of section 15, the following had 
been substituted, namely :— 
“ (a) firstly, upon the sons and daughters (including the children of any 
pre-deceased sgn or daughter) and the mother ; 
(b) secondly, upon the father and the husband ; 
(c) thirdly, upon the heirs of the mother ; 
(d) fourthly, upon the heirs of the father ; and 
(e) lastly, upon the heirs of the husband.”; 
(ut) clause (a) of sub-section (2) of section 15 had been omitted : 
(iv) section 23 had been omitted. 
General provisions relating to succession. 

18. Heirs related to an intestate by full blood shall be preferred to heirs related 

Full blood preferred to by half blood, if the nature of the relationship is the 


half blood. same in every other respect. 
Mode of succession of 19. If two or more heirs succeed together to the 
two or more heirs. property of an intestate, they shall take the property,— 


(2) save as otherwise expressly provided in this Act, per capita and not per 
stirpes ; 
0) as tenants-in-common and not as joint tenants. 
20. A child who was in the womb at the time of the death of an intestate and 
who is subsequently born alive shall have the same 
Right of child in womb, right to inherit to the intestate as if he or she had been 
born before the death of the intestate, and the inheri- 
tance shall be deemed to vest in such a case with effect from the date of the death 
of the intestate. 

21. Where two persons have died in circumstances rendering it uncertain 
whether either of them, and if so which, survived the 
other, then, for all purposes affecting succession to 
property, it shall be presumed, until the contrary is 
proved, that the younger survived the elder. 


Presumption in cases of 
simultaneous dêaths. 
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22. (1) Where, after the commencement of this Act, an interest in any immo- 
vable property of an intestate, or in any business carried 
` Preferential right to ac- on by him or her, whether solely or in conjunction with 
quire property in certain others, devolves upon two or more heirs speRified in 
i ‘ class I of the Schedule, and any one of such heirs 
proposes to transfer his or her interest in the property or business, the other heirs 
shall have a preferential right to acquire the interest proposed to be transferred. 

(2) The consideration for which any interest in the property of the deceased 
may be transferred under this section shall, in the absence of any agreement between 
the parties, be determined by the court on application being made to it in this behalf, 
and if any person proposing to acquire the interest is not willing to acquire it for the 

* consideration so determined, such person shall be liable to pay all costs of or incident 
to the application. 


(3) If there are two or more heirs specified in class I of the Schedule pro- 
posing to acquire any interest under this section, that heir who offers the highest 
consideration for the transfer shall be preferred. 


Explanation.—In this section, “ court’? means the court within the limits of” 
whose jurisdiction the immovable property is situate or the business is carried on, 
and includes any other court which the State Government may, by notification 
in the Official Gazette, specify in this behalf. 


23. Where a Hindu intestate has left surviving him or her both male and female 
heirs specified in class I of the Schedule and his or 
Special provision res- her property includes a dwelling-house wholly occupied 
pecting dwelling-houses, == 4, members of his or her family, then, notwithstanding- 
anything contained in this Act, the right of any such female heir to claim partition 
of the dwelling-house shall not arise until the male heirs choose to divide their 
respective shares therein ; but the female heir shall be entitled to a right of resi- 
dence therein : e 
Provided that where such female heir is a daughter, she shall be entitled to a 
right of residence in the dwelling-house only if she is unmarried or has been deserted 
by or has separated from her husband or is a widow. 


24. Any heir who is related to an intestate as the widow of a pre-deceased 
Certai i a son, the widow of a pre-deceased son of a pre-deceased’ 
marrying cae aes Inherit son or the widow of a brother shall not be entitled to- 
as widows. succeed to the property of the intestate as such widow, 
if on the date the succession opens, she has re-married. 


25. A person who commits murder or abets the commission of murder shalf 

be disqualified from inheriting the property of the 

Murderer disqualified. erson murdered, or any other property in furtherance 

of the succession to which ie or she committed or abetted the commission of the 
murder. 


26, Where, before or after the commencement of this Act, a Hindu has ceased 

or ceases to be a Hindu by conversion to another religion 

Couvert’s descendants children born to him or her after such conversion and 

diene their descendants shall be disqualified from inheriting 

the property of any of their Hindu relatives, unless such children or descendants 
are Hindus at the time when the succession opens. 


27. If any person is disqualified from inheriting any property under this Act, 
Succession when heir dis- it shall devolve as if such person had died before the 
qualified. intestate. 
28. No person shall be disqualified from succeeding to any property on the 
Disease, defect, etc, not ground of any disease, defect or deformity, or save as 
to disqualify, provided in this Act, on any other ground whatsoever. 
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. Escheat. 
29. If an intestate has left no heir qualified to succeed to his or her property» 
Failure of REE f in accordance with the provisions of.this Act, such 


property shall devolve on the Government; and the 
‘Government shall take the property subject to all the obligations ands liabilities 
to which an heir would have been subject. P 


° ` CHAPTER III. 
TESTAMENTARY SUCCESSION. 
30. (1) Any Hindu may dispose of by will or other testamentary disposition 
i : any property, which is capable of being so disposed * 
tetas succes of by him, in accordance with the provisions of the 


Indian Succession Act, 1925, or any other law for the 
time being in force and applicable to Hindus. 


Explanation—The interest of a male Hindu in a Mitakshara coparcenary 
‘property or the interest of a member of a tarwad, tavazhi, illom, kutumba or kavaru 
in the property of the tarwad, tavazhi, illom, kutumba or kavaru shall, notwithstanding 
anything contained in this Act or in any other law for the time being in force, be 
deemed to be property capable of being disposed of by him or by her within the 
meaning of this sub-section. 

(2) For the removal of doubts it is hereby declared that nothing contained 
in sub-section (1) shall affect the right to maintenance of any heir specified in the 
Schedule by reason only of the fact that under a will or other testamentary disposition 
made by the deceased the heir has been deprived of a share in the prop to which 
he or she would have been entitled under this Act if the deceased had died intestate. 


CHAPTER IV. 
REPEALS. 
31. The *Hindu Law of Inheritance (Amendment) Act, 1929, and the 


Hindu Women’s Rights to Property Act, 1937, are 
Repeals, : hereby repealed. i . 


THE SCHEDULE. 
‘ (See section 8). f 
Hems ov Cass I ann Crass IT. 
Class I. 

Son ; daughter ; widow ; mother ; son of a predeceased son ; daughter of a predeceased son ; 
son of a predeceased daughter ; daughter of a predeceased daughter; widow of a predeceased son ; 
son of a predeceased son of a predeceased son; daughter of a predeceased son of a predeceased son ; 
widow of a predeceased son of a predeceased son. 

Glass IT, 

I, Father. : 

I. (1) Son’s daughter’s son, (2) son’s daughter’s daughter, (3) brother, (4) sister. 

III. (1) Daughter’s son’s son, (2) daughter’s son’s daughter, (3) daughter’s daughter’s son, (4) 
daughter’s daughter. 

IV. (1) Brother’s son, (2) sister’s son, (3) brother’s daughter, (4) sister’s daughter. 

V. Father’s father ; father’s mother. 

VI. Father’s'widow ; brother’s widow. 

VII. Father’s brother ; father’s sister. 

. VIII. Mother’s father ; mother’s mother. 

IX. Mother’s brother ; mother’s sister. 

‘Explanation —In this Schedule, references to a brother or sister do not include references to a' 
brother or sister by uterine blood. 
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BOOK REVIEWS. 


“Mamy Sarrets anp Touts by Justice E.E. Mack, I.C.S., Bar-at-Law, formerly 
Judge, High Gourt, Madras. Published by Higginbothams, Ltd., Madras. Price 
Rs. 2. ° 


The Hon. Mr. Justice Mack, who retired from the Bench of the Madras High 
Court last year needs no introduction to the public and the profession. His unconven- 
tional remarks and incisive comments on several matters of public interestgthough of 
fleeting importance, in public meetings have made him familiar to the public. 
Daily in the Court, some of the observations of the learned Judge from the Bench, 
though at times off the mark and were not much to the liking of some, were much 

. appreciated by the lawyer and laymen alike, who were lookers-on. When the 
occasion demanded even in his judicial pronouncements, the learned Judge was 
known to be unconventional and make certain observations which would be a 
corrective on the society. 

The book under review contains some of the lectures delivered by the learned 
Judge during the course of years—during the time when he was a District and Sessions 
Judge in the mofussil and when he became a Judge of the High Court, at Madras, 
Each subject is printed as a separate chapter. The topics like “ Needs of the 
Indian Bar and some of the lectures delivered to the Bar Associations,” apart from 
their general interest would be of special interest to the members of the legal 
profession. Talks on the linguistic problems and speeches delivered at college 
functions will be read with profit by all, if at least to know the view of a non- 
attached observer. 

This is no occasion to enter into any discussion about the pros and cons of cer- 
tain matters on which the learned lecturer has dwelt at length in certain speeches, 
Whether one may agree or not with the views or opinions of the lecturer, there can be 
no controversy that what the lecturer has said does represent one viewpoint, 
which coming as it does from a civilian administrator of the past generation with 
a background of experience in this country is worth serious consideration by those 
to whom they are intended. es 


Company ADMINISTRATION UNDER THE New Company’ Law by Tanubhai 
D. Desai, Advocate and Indulal H. Shah, Chartered Accountant. Published by 
N. M. Tripathi (Private) Ltd., Bombay-2. First Edn., 1956. Price Rs. 4-8-0. 

The New Gompanies Act of 1956 has come into force from rst April, 1956. 
It is a voluminous Code with hundreds of sections and a dozen schedules. Though 
the principle of the law is nothing new and the public in this country are used to a 
comprehensive legislation on the Company Law, the present Act has agitated public 
mind to a considerable extent. In one sense the present Act is nothing but a conso-« 
lidation and re-enactment of the law already in force with some modifications, 
But the enormous powers taken by the Government, stricter control and supervision 
over the activities of business enterprises, deterrent penalties for breach of the provi- 
sions of the Act and the publicity given by the Government to the changes in the 
law—-all these have created an illusion in the minds of the public that there has been 
some radical change in the basic principles of Company Law in this country. 

The book under review is not a regular commentary on the Act nor is it a general 
treatise on the subject. It is essentially a layman’s guide and in the compass of six 
chapters it explains in a simple way the changes effected by the new Act and its 
effect on the existing companies and deals with the rights and duties of Directors, 
and Managing Agents under the new Law. A chapter is devoted to each of the 
subjects of Accounts and Meetings. The subject is dealt with from the standpoint 
of the day to day administration of company matters. Persons who are in any way 
connected with company administration will find the Guide a useful book of 
reference. Reference to the sections of the Act and inclusion of the rules and 
selected forms are additional features. e 
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THE HINDU SUCCESSION ACT (XXX OF 1956) : CERTAIN 
ANOMALIES POINTED OUT 
. By 
T. 8. RAMANATHAN, B.A., B.L., Advocate, Tenkasg. 

1. On the assent of the President of the Republic of India, the Hindu Suc- 
cession Act has become law from 17th June, 1956. The Act amends and codifies 
the Hindu law of intestate succession. It has shuffled the list of heirs creating 
new heirs, accelerating some of them and postponing some others. 

2. The object of codification is said to be to make the law uniform and 
certain but the loopholes and anomalies can be known only by and by, though 
the legislation cannot be said to be hasty, being in the anvil for over 10 years. 
N 8. Prior to this law, the normal feature in Hindu society was the joint 
family with the right by birth and survivorship to males and maintenance to 
females. A Hindu was incompetent to execute a gift or a will in respect of the 
coparcenary property. “3 

4. The dgughter’s son though a cognate had a high place of inheritance 
due to a text, as he confers spiritual benefit. By Act IT of 1929, four more 
cognates (¢.¢.) son’s daughter, daughter’s daughter, sister and sister’s son were 
placed as heirs between the father’s father and the paternal uncle. 

5. By Act XVIII of 1937, the widow, predeceased son’s widow, and the 
predeceased son’s son’s widow were made simultaneous heirs with the son, son’s 
son, and son’s son’s son. 

6. The new law has conferred testamentary capacity to a Hindu in res- 
pect of the coparcenary interest and extends even to disinheriting the heir 
but not to affect the right to maintenance. This testamentary privilege can 
prejudicially affect the son’s heritable capacity, though conferred to help the 
ron. The law of survivorship is restricted to cases of absence of female rela- 
tives or male relatives claiming through such female relatives mentioned in 
Class I of the Schedule (ie.,) daughter, widow, mother, predeceased son’s 
daughter, predeeeased daughter’s son or daughter, predeceased son’s widow, 
predeceased grandson’s daughter or widow. The law as to gift and right by 
birth continues to be the same. 

7. Formerly, there was only one relative who inherited at a time. But 
under the new law, simultaneously heirs are introduced resulting in diminution 
of shares to the preferential heirs under the old law. 

8. The following are the modifications under the new law:— 

(4) Under the old law, the murderer and persons claiming through him 
were excluded under the principle of justice, equity and good conscience as laid 
down in Kenchava Kom Sanyellappa Hosmani v. Girimallappa Channappa. 
Somasagar? Now the muderer alone is disqualified. (Section 25). 





1. (1924) 47 M.LJ. gor: LL.Ry 48 Bom. 569 : L.R. 51 LA. 368 (P.C.). 
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s (#) Physical infirmities disqualified a heir. Then Central Act XII of 
1928 regtricted it to congenital idiocy and lunacy from 20th September 1928. 

Now there is no disqualification whatsoever and Act XIT of 1928 is Peaid 
repealed. (Sectien 28). 


(iit) Among sapindas, there was the three-degree or link rule ne there 
was no heritable capacity beyond the 14th degree among agnates,—Aimaram 
bli Many, v. Baye Rao Jan Rao.* Now under section 12, these etwo rules 
have been abolished. Thig has the unfortunate effect of postponing succes- 
sion by bandhus, as agnates exclude cognates. 

(sv) The heirs generally take per capita and as tenants-in-common (sec- 

‘tion 19). 

(v) A presumption has been introduced in cases of simultaneous deaths 

that the younger survived the elder—(section 21). 


(vi) The most important modification is that the widow’s estate, whether 
acquired before or after the Act, has been abolished and absolute rights have 
been confirmed on women and they are to hold as full owners (section 14). 
But the expression ‘‘property possessed by a female Hindu shall be held by 
her as full owner’’ is ambiguous as to the ctfect of prior alienations by a limited 
woman’s estate owner and alive after the Act, unless gection 43, Transfer of 
Property Act, can rescue the alienee. It is a matter for controversy whether 
ihe old or new law applies in such cages. The limited owner does not possess 
it, as she has alienated nor can she be said to hold it after the alienation, on 
after the Act. 

(vt) The repeal of Act XVIII of 1937 and the introduction of other 
simultaneous heirs in Class I has reduced the position of the widow. 


(viii) Provision is made for a heir to buy off the business of the deceased 
on the analogy of the law of pre-emption. A 


(ix) Female heirs are not entitled to divide the dwelling house till the 
male heirs choose to divide it. There is a lacuna. If there is only one male 
heir, there can be no question of dividing the dwelling house. 


(x) A female heir is given a right of residence and if she is a daughter, 
she must be an unmarried or a widowed daughter or a daughter deserted by 
or separated from her husband. 

(at) The judicial decision that Act XXI of 1850 applies only to the 
convert and not to his or her heirs is statutorily recognised but inheritance is 
available to the convert’s heir, on prior reconversion, thus recognising recon- 
version to the Hindu fold—a principle laid down by Justice Holloway in 3 
Madras High Court Reports, appendix xvii. 

(xii) Just as female heirs inherit to males’ property male heirs are given 
inheritance in woman’s property. 

9. With reference to the heirs mentioned in Class IT of the Schedule, 
there is only one relative, father, in entry I. So section 9 and 11 may have 
to be suitably amended. The mother who was in entry I was transferred to 
Class I, in the last stage of the Bill. 

10. The Central Legislature has no legislative competency to legislate 
with respect to agricultural lands—agriculture being a State subject. The 
question has been so decided by the Federal Court in In the matter of Act 
VY XVIII of 1937? and the famous Umayal Achs’s case.2 So in order to give full 





. (1935) 68 hes 673 : 31 N.L.R. 398 : ear PL 1 (F.C 
LR 62 PA. 13 shy a Ae MLJ, 108; * (1945) FCR.: 
2. (1941) 2 BLL. 12: (1941) F.C.R. 12 : (184s) PE. 8 (F.C.). 
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effect to the new Act, and to avoid uncertainty, it is imperative and urgent for 
the State legislatures to intervene and pass a measure defining property to ‘in- 
clude agricultural land similar to Madras Act XXVI of 1947. 


e 
11. The Act, intended to benefit some female relatives and bandhus, has 
not el done sọ, ats the provision of a large number of simultaneots heirs 
anc due to enactment of section 8 (c) (d) by which cognates are excluded b - 
nates efen beyond the 14th degree. m toa eee 


THE HINDU SUCCESSION ACT (XXX OF 1956): SOME ANOMALIES 
By 
P. N. CHANDRASEKHARA IYER, M.A., B.L., Advocate Tanjore. 


The Hindu Succession Act (XXX of 1956), which has received the assent 
of the President on the 17th June, 1956, has no doubt been passed to meet the 
needs and demands of a progressive society, long suffering under the restrictions 
of the law laid down in the ancient texts, and expounded by judicial decisions 
based on them. But a scrutiny of the enactment will revel certain anomalies 
for which apparently there is no justification. 


It will be noticed that under the Act a male Hindu, who is a member of a 
coparcenary has not been given an absolute or unconditional power to dispose 
of by testament the share of the coparcenary property, which he has at his 
death. A testamentary power is given or rather, a testamentary disposition 
capable of taking effect, only if he leaves female heirs of Class I category of 
the Schedule, such as the wife, daughter, mother, ete. It does not appeal to 
reason or argument why a testamentary right is conferred only for such a con- 
tingency, for,if the testamentary right is exercised, it may go to the very length 
of disinheriting these very heirs, who owe their right to inherit, only to this 
Act. Indeed even the other members of the coparcenary may be disinherited. 
But this catastrophe cannot happen to the other coparceners if there is no 
female heir of Class I existing, for in that case, no testamentary right exists, 
and the property is taken by survivorship. By way of illustration a father 
(in a coparcenary) having sons, wife, daughter, and mother can, by exercising the 
testamentary power, disinherit them all in respect of the share in the copar- 
cenary property, by bequeathing the same to a stranger, but if the sons only and 
not the female heirs of Class I survive him, he cannot defeat his sons, for he 
cannot execute a testament, and the sons will take the property by the rule of 
survivorship. 


A. simpler and more logical rule would have been to equate a coparce- 
rary share to the level of separate property for the purposes of testamentary 
disposition. In that ease a coparcener would have an absolute right to dis- 
pose of his share in coparcenary property, but if he dies intestate the heirs 
will inherit the share according to the provisions of the Act. 


Another noticeable anomaly occurs in Section 15 (2). It provides for an 
exception. It is provided therein that any property ‘‘inherited’’ by a female 
Hindu from her father or mother should devolve in the absence of a son or 
daughter only upon the heirs of the father. The reason of the rule is stated 
to be that the said properties should not go to families who should not reason- 
ably have expectations therefor. The object is no doubt to exclude the hus- 
pend and his heirs. In fact the husband may take another wife and rear a 
family of his*own. But this rule in providing for cases of “inherited” pro- 
perty only has obviously overlooked the large number of cases where property 
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ix gifted to a female Hindu by the father or mother. It is not uncommon in 
this country for the father or mother to endow the daughter with jewels and. 
ornaments and lands under settlements or partitions or wills. On the death 
of the female Hindu, it ts a pitiable plight, to see the husband taking aWhy the 
property on the ground of his being a preferential heir to the parents. A case 
having been made out for ‘‘inherited property’’ in the Act, the case is very 
much stronger for ‘‘gifted’’ property. Indeed there can be no greund to 
treat differently property got by ‘‘devise’’. It is therefore obvious that sec- 
tion 15 (2) must be so amended as to include therein not only ‘‘inherited’’ 
property, but also property got by ‘‘gift’’ or by devise by a female Hindu, 
from her father or mother. 


THE HINDU MARRIAGE ACT (XXV OF 1955). 

[We publish below a copy of the communication made on 21st July, 1956, 
by Sri B. Bhima Rao, B.A., B.L., Advocate and Ex-M.L.C., Bellary, to the 
President of the Indian Republic]. 

Sir, 

I am making this representation to you under Art. 143 (1) of the Constitu- 
tion Act, in publie interest. 

Section 5 of the Hindu ERI Act (XXV of 1955) prescribes conditions 
for the performance of a valid marriage and forbids marriages between parties 
who stand within prohibited degrees of relationship. Section 4 of the said Act, 
which declares the overriding effect of the Act, states that any text, Rule or 
interpretation of Hindu Law or any custom or usage as part of that law in foree 
immediately before the commencement of the Act shall cease to have effect. 

Notwithstanding this paramount declaration, in clause (iv) ef section 5, 
the following expression is added, ‘‘unless the custom or usage governing 
each of them permits of a marriage between the two.’’ If this is held to be 
operative, it is contradictory to section 4 of the Act and nullifies it. 


In several marriages that took pace thig summer (1956), the bride was 
related to the bridegroom as (1) Sister’s daughter (2) Maternal uncle’s 
daughter (3) Father’s sister’s daughter (4) Father’s brother’s daughter’s 
daughter and similar reationship. This is quite customary according to usage 
in South India. But it ia within prohibited degrees of relationship according 
to the Act. 

In an extreme case, where a custom of marrying one’s daughter’s daughter 
was set up from Tirunelveli, District, the Madras High Court held that it 
was incestuous and declared the marriage void. 

Instead of deciding each case as it arises, entailing serious consequences 
and disabilities to the children in future, it is necessary and expedient that 
you should refer the question of the validity of such marriages to the Supreme 
Court, so that the Indian public may be guided by its opinion and act accord- 
ingly. 

’ Yours sincerely, 
t = 7 B. Bhima Rao. 
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SOCIAL LEGISLATION AND PUBLIC OPINION* 
By 
Pror. 8. VENKATARAMAN. 


One of the aims of the Constitution as set out in the Preamble is to secure 
for all citizens social and economic justice and equality of status and of op- 
pertunity. The aim is restated more fully in Article 38 which directs that the 
State shall strive to promote the welfare of the people by securing and pro- 
tecting as effectively as it may be a social order in which justice, social, eco- 
nomic and political shall inform all the institutions of the national ` 
life. On the social side, Article 17 abolishes untouchability; Article 15 pro- 
hibits discrimination on grounds of religion, race, caste or sex; and Article 14 
assures to all equality before the law and equal protection of the laws. On 
the economie side, Article 39 requires the State, in particular, to direct its 
efforts towards securing that the citizens, men and women equally, have tha 
right to an adequate means of livelihood, that the ownership and control of 
the material resources of the community are so distributed as best to subserve 
the common good, and that the operation of the economic system does not re- 
sult in the concentration of wealth and means of production to the common 
detriment. And Article 16 stresses that there shall be equality of opportu- 
nity for all citizens in matters of employment. The Union Government have 
felt that to effectuate social and economie justice there must be a socialistic 
pattern of society with nationalisation of industries and key institutions re- 
lating to publie welfare, and an elimination of all narrow loyalties resting on 
caste, province, birth, ete. Legislation on a grand scale ig being enacted slowly 
but steadily. The Hindu Marriage Act, 1955, and the Hindu Succession Act, 
1956, are the outcome of the impulse to create a new social order. 


Tt is often said that if social legislation is to be effective it should not be far 
in advance of public opinion. There is however another school of thought 
which takes the view that quick results cannot be obtained except by radical 
remedies and that society being usually conservative and tradition-bound 
legislation alone can lift it out of the rut into which it has got and set it on the 
path of progress. It is pointed out that practices like ‘sati’ and slavery could 


not have been eliminated if left to the operation of mere publie opinion with- 
out accompanying legislation, penalising such institutions. The trath pro- 
GI ANA a E hE tS EE 


* An investigation undertaken by the Faculty of Law, Andhra University, 
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bably lies midway between these two views. In matters where the evils are 
‘apparent or where the practices are repugnant to all civilised feelings the 
Government has to act quickly and even in advance of publie opinion. In 
matters however Where the need for change is not so clearly perceptib® public 
opinion has to be roused before legislation ig undertaken. Democracy in 
England is stated to work successfully due to the interaction of four different 
factors; namely, (4) the principle of majority rule, (4) the willingngss of the 
minority for the time being to abide by the decisions of the majority, (4%) the 
existence of parties divided by broad principles of policy. but not by sectional 
interests, and (tv) the existence of a mobile body of publie opinion owing no 
permanent allegiance to any party and therefore able by its instinctive 
reaction against extravagant movements on one side or the other to keep the vessel 
of state on an even keel.1 Thus for democracy to function successfully the 
public will have to be constantly educated so that it will be able to take instine- 
tively correct decisions on matters where its opinion is required. It becomes 
therefore desirable to place before the public all questions which are likely to 
provoke sharp differences of opinion, firstly, to test whether a substantial por- 
tion of the public is able to come to conclusions, and secondly, to know whe- 
ther the division revealed in the Legislatures corresponds at least roughly 
with the division in publie opinion. In the West, various devices are adopted 
to gauge the public feeling in regard to any matter. Gallup polls are con- 
ducted. Public discussions are invited. If it is a matter of constitutional 
importance resort is had to plebiscite, referendum and other devices. Some- 
times the voting at bye-elections which may be held are regarded as afford- 
ing a pointer to public opinion oh the matter. 


The effect of social legislation has to be systematically studied with a view 
to ensure realistic social planning for the future. Any social investigation 
ean only be with reference to cross-sections of the public. Its first require- 
ment is honesty in the sense that it is not intended to bolster up a view al- 
ready held but to ascertain what the actual position is. The mantle of smug- 
ness and satisfaction will have to be cast aside. What are the gaps between 
the ideal and the actual, what are the results beneficial or otherwise of mea- 
sures already taken to society, these and other questions have to be frankly faced. 
Full and factual studies will be needed before any appraisals or value judg- 
ments can be offered. Taking into account all these considerations, the Law 
Department of the Andhra University felt that it should make an attempt to 
ascertain the public reaction in regard to measures already adopted as well as 
in regard to proposals which had been suggested! for adoption in future on 
some matters. Taking advantage of an Educational Exhibition held by the 
University in December, 1955, the Law Department organised a section with 
a view to bring home to the public through charts, diagrams and pictorial rep- 
resentations of a conceptual character the changes in the social, economic and 
political life of the people through the ages as well as the scope of legislation 
recently adopted. The various institutions functioning under the Constitu- 
tion, such as the Legislatures, the Judiciary, and the electoral machinery, the 
operation of adult franchise, abolition of untouchability, the range and sweep 
of the rights guaranteed under the Constitution, ete., were all presented to the 
public. A carefully drawn up questionnaire was circulated to the visitors at 
the Law Section, men and women, and answers were elicited. The Hindu 
Marriage Act, 1955, had already been in operation for about six months and 
the Hindu Succession Bill was before the Central Legislature. The Indian 

e 
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Constitution had been in force for more than five years and one election m. 
the basis of adult franchise had been held all over India. The visitors could- 
thus be taken to have had a certain amount of familiarity which would enablé 
them both to understand the exhibits and record their instifictive reaction in 
respect of the matters covered by the questionnaire. The questions were set 
ont both in English and Telugu in as simple a form as possible and in language 
which could be understood by laymen. More than 900 persons furnished their 
answers to the questionnaire most of them answering almost all questions. The 
answers have been collated and analysed and the results are interesting as 
well as revealing. It is recognised that the investigation has not touched 
anything beyond the periphery to the issues involved. The reactions recorded 
im the answers are mainly impressionistic but may be taken to be symptomatic 
of public feeling on the desirability as well as the effect on society of the mea- 
sures already enacted. The opinions recorded were mostly of the urban class- 
es. Of the 901 persons who answered the questionnaire 592 were men and 309 
were women. All of them were adults and literates. Of the men 120 were 
teachers, 22 were lawyers, 12 were medical practitioners, 11 were engineers, 
127 were officers and clerks in Government service, 156 were college students 
other than law students, 129 were industrial and other labourers and 15 were 
landlords. Among the women there were 20 teachers, 1 medical practitioner, 3 
officers in Government service, 195 housewives and 90 college students. Most 
of the persons answering the questionnaire devoted some time and thought in 
attempting to come to conclusions. 


Questions 7 and 8 dealt with the institution of marriage; questions 4, 5 and. 
6 related to property law; questions 9 and 10 covered the subject of abolition of 
private property and imposition of a ceiling on income. Question 11 referred 
to abolition of capital punishment; question 12 related to women joining the 
police and arthed forces as a special cadre; and questions 1, 2 and 3 concerned 
certain amendments to the Constitution suggested in some quarters. 


Question 7 was:—State your choice of one of the following: (i) mono- 
gamy, (#) polygamy, (ùi) controlled polygamy. 886 persons consisting of 
589 men and 297 women recorded their views on this question. 501 men and 
285 women expressed themselves in favour of monogamy; 29 men and 1 woman 
were in favour of polygamy; and 59 men and 11 women were in favour of 
controlled polygamy. There was thus an overwhelming majority in favour of 
monogamy practically constituting an approval of the Hindu Marriage Act in 
its enactment of compulsory monogamy for all. It showed that at any rate the 
urban public—85 per cent. of the men and 96 per cent. of the women—was not 
opposed to the introduction of compulsory monogamy. 


Question 8 was:—Are you for or against law providing for divorce ?—881 
versons consisting of 585 men and 296 women gave their views. 380 men and 
190 women were in favour of divorce through law. 205 men and 106 women 
were against divorce. 68 per cent. among men and 64.2 per cent. among 
women thus.voted for the grant of facilities for divorce. The result is inte- 
resting in so far as it shows that the outlook of both sexes on this question 1s 
more or less about the same and the general belief in women being more con- 
servative and tradition-bound than men is not justified. The opinions re- 
corded show that in the matter of divorce there is not the same degree of en- 
thusiasm as was shown in regard to monogamy, though the verdict seems to be 
one of approval of the policy embodied in the Hindu Marriage Act, 1955. 


Question 4 asked: Are you for or against the abolition of the Hindu joint 
family tenure?—The question was prompted by the proposals before the Sir 


B. N. Rao Committee for the abolition of the Mitakshara coparcenary system, 
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the provisions in the original Draft Hindu Code Bill relating to the matter and 
tthe trend of early discussions in Parliament on the Hindu Succession Bill. It 
is also noteworthy that while one learned Judge of a Full Bench of the Madras 
High Court expressed „the opinion that in view of the shattering blow# already 
adiinisteted to and inroads made to the Mitakshara joint family tenure it 
had become a tottering structure, and that if it was done away with there would 
hardly be any one to shed a tear, another learned Judge of the sage Bench 
took emphatically a different view of the position? More significant than these 
was the fact that the elimination of the joint family system meant the disap- 
pearance of a most unique institution found in modern law of property. 871 
persons expressed their views. 3807 men and 149 women were in favour of 
abolition. 270 men and 145 women were against abolition. Opinion on the 
matter was thus more or less evenly divided. It would thus confirm the view 
that the time is not yet for the elimination of the Mitakshara joint family sys- 
tem. It is significant that among the house wives who recorded their views on 
the question while 89 were for doing away with the system, 94 were against it. 
The provisions in the Hindu Suecession Act which recently became law is in 
reality a compromise between the two views. While the joint family system is 
permitted to linger further inroads have at the same time been made into its 
core by conceding to a coparcener the right to make a testamentary disposition 
of his interest and by conferring on the daughter the right to take a share along 
with the son in the father’s undivided interest in the joint family property 
provided he had not disposed of it by will. 


Question 5 was: Are you for giving the daughter an equal share with the 
son, or a half share, or a third share, or no share at all inthe paternal property? 
—Anong the Christians the daughter takes a full share with the son; among the 
Muslims she takes a half share. Some had suggested that the daughter should 
not be given more than a third share. Under the Hindu law ås it stood till 
recently she could not take in the presence of a son. 889 persons stated their 
views. 317 men and 219 women were for giving a full share; 128 men and 65 
women were for giving a half share; -82 men and 15 women were for giving a 
third share; and 57 men and 6 women were for giving the daughter no share what- 
ever. Thus about 60 per cent. of the answers were in favour of giving the 
daughter an equal share with the son. ‘The provisions in the Hindu Succession 
Act, 1956, would thus seem to be in conformity with public opinion on the 
matter. Apropos of Vignaneswara’s definition of stridhana in its etymologi- 
eal sense the Madras High Court had observed that thereby women had been 
placed almost on a footing of equality with men in regard to their capacity to 
hold property. Equality of share for the daughter and the abolition of limit- 
ed estates in property inherited by women seem to be an implementation of the 
doctrine propounded by Vignaneswara. 


Question 6 was, as it were, a corollary to question 5. It asked: Are you 
for or against giving a share to the son along with the daughter in the mother’s 
stridhanat—895 persons expressed their views of whom 482 men and 277 women 
were in favour of giving an equal share to the son. 106 men and 30 women 
were against the proposal. A considerable majority seem to have appreciated 
the fact that if the daughter was to have an equal share with the son in the 
father’s property it would be but fair and just if the son was given an equal 
share with the daughter in the property of the mother. It is gratifying that 
only 30 out of 307 women were against the idea showing how the majority of 
them could instinctively take a fair attitude in the matter. 
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Question 9 was: Are you for or against imposing a ceiling on earningsal— 


854 persons furnished answers of whom 426 men and 193 women were for the.” 


imposing pf a ceiling while 146 men and 89 women were against it. It is symp- 
tomatic of public opinion that as many as 70 per cent. * have felt that there 
should be some limitation on the income, which a person could make, even though 
it may be that a considerable portion of them may not be able to reach reasoned 
conclusions®on such a matter. Os pte 


Question 10 was an allied question. It was: Are you for or against aboli- 
tion of private property in lieu of State assurance of the basic requirements of 
individuals for life? —869 persons stated their views of whom 401 men and 200 
women were in favour of the proposal and 173 men and 95 women were against 
it. It seems to be realised that excessive accumulation of property in the hands 
of any one will be detrimental to the interests of the general public. At the 
same time there seems to be the consciousness that the sanctity of private pro- 
perty should not be disturbed unless the State takes responsibility for assuring to 
each individual his minimum requirements in regard to food, clothing, residence, 
education, recreation, ete. It is quite possible that there might be considerable 
differences of opinion in regard to what would constitute the minimum basic 
requirements of individuals. At any rate it seems to be clear that the general 
public will not be opposed to State control of private property if the public inte- 
rests go require. 


Question 11 concerns the retention of the death penalty. The actual 
question’ was: Are you for or against death sentence?—-The question was 
prompted by the fact that in India itself before the integration of the Princely 
States, in some of them like Travancore, the death penalty was non-existent, but 
after integratiop in consequence of the provisions of the Indian Penal Code be- 
ing made uniformly applicable all over India the death penalty could be award- 
ed in such States. It was felt that the reaction of the public generally to the 
death penalty should be ascertained. 873 persons recorded their views. 166 
men and 83 women were against the abolition of death sentence. 415 men and 
209 women were in favour of abolition. More than 70 per cent. were thus in 
favour of removing the death penalty. It is interesting to note that practically 
for the first time, the British House of Commons by a majority, though small, 
adopted a Bill for the abolition of the death penalty. 


‘Question 12 was: Are you for or against women joining the police and arm- 
ed forces as a special cadref—872 persons gave their opinions on this matter. 
Tle answers 'show that masculine opinion is more or less evenly divided, whereas 
women seem to be highly enthusiastic about and very much in favour of the pro- 
posal. 803 men were for the proposal and 282 against. Of the women 
204 were for the proposal and only 83 against. 


Question 1 was: Are you for or against fixing minimum educational qualifica- ' 


tions for legislators ?—-On more than one oceasion, in more than one quarter, since 
the coming into operation of the Constitution it had been suggested that the failure 
to prescribe minimum educational qualifications for the legislators was a mis- 
take that should be set right early. The discussions in the Constituent Assembly 
showed that there was a large section in favour of imposing minimum qualifica- 
tion. There were also frequent comments by the Judiciary in regard to the 
hurried character of present-day legislation and their imperfect drafting. 
The question was prompted by these facts. 878 persons expressed their views. 
525 men and 73 women were in favour of prescribing such requirement instead 
of leaving the matjer in the present state. This would suggest that publie 


f 
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opinion is not quite satisfied about the type of legislators that are now found. 

“.Ilere again there is room for considerable difference of opinion as to what should 
be the minimum, educational qualifications that should be prescribed for eligi- 
bility to be a legislatér. 


"Question 2 was framed with a view to study the public reaction on the work- 
ing of the-adult franchise in the country. It has been claimed that though it 
was a stupendous experiment it has proved to be a remarkable success as seen 
from the last generai elections to Parliament and the State legislatures. The 
question was: Are you for adult franchise for all or for literates only?—854 
persons stated their views. 360 men and 194 women were in favour of adulv 
franchise for all irrespective of literacy or otherwise. 221 men and 109 women 
were however for confining the franchise to Hterates only. Having regard to 
the fact that all the persons answering the questionnaire were literates, the re- 
plies given may be taken to afford a correct pointer to the feelings in the country 
on the working of the adult franchise. 


Question 3 was framed in view of amendments to the Constitution which had 
been suggested in some quarters, that elections to the Lok Sabha should be 
indirect in view of the generally unwieldy character of the electorates and the 
relatively uneducated character of the voters politically. The question was 
directly put: Are you fer direct election or indirect election to the Lok Sabha? 
-—881 persons furnished answers. 753 of them consisting of 510 men and 248 
women were in favour of direct election. 128 persons consisting of 77 men and: 
51 women were in favour of indirect election. Public opinion would thus seem 
to be in an overwhelming measure in favour of the existing system and against 
any alteration therein on this matter. 


As stated earlier the investigation cannot claim to have done anything more 
than to touch the fringe of the matters covered by the questionnaire. It does 
not purport to be a deep scientific study of the actual effect on society, of the 
social legislations already enacted or of the working of the Constitution. It 
has been made clear that the reactions recorded are those of some cross-sections 
of the urban public only. It is gratifying that the answers given were by per- 
sons who took every care to understand the questions and spent some time in 
thinking out their answers. It is also gratifying that the divisions in the Lok 
Sabha on the social and economic measures which were discussed there correspond 
more or less to the division in publie opinion on those matters as revealed by 
the answers to the questionnaire. It is further gratifying that the measures 
adopted by the Government to bring about a new pattern of society have general- 
ly won the approval of the public. 
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THE HINDU SUCCESSION ACT (XXX OF 1956). 


[A Correction to the Note on.] 
e By T. S. RAMANATHAN, Advocate, Tenkasi. e 


1. In paragraph 10 of my note* I expressed a doubt as to the legislative 
competency of the Central Legislature with respect to agricultural lands. 


2. Under the Government of India Act, 1935, List IIT (concurren® list), entry 
7, mentioned “ wills, intestacy and succession save as regards agricultural land”. 
So Umayachi’s case decided that Act XVIII of 1937 did not apply to succession to 
agricultural land. 


Now under the Constitution List ITI (concurrent list), entry 5, mentions: 
wills, intestacy and succession. Article 246 (2) of the Constitution empowers the 
Parlizment to make laws with respect to any matter in the concurrent list notwith- 
standing anything in Article 246 (3). Hence the Act XXX of 1956 may apply to 
agricultural lands as well, though lst II (State List), entry 14 is, “ agriculture.” 


3. Anyhow it is better to avoid uncertainty and doubt and delay. 


4. Madras Act XXVII of 1947 may be repealed as Central Act XVIII of 
1937 has been repealed. 


. Under the old law, a divided son was excluded by an undivided son. 
Now he is excluded by all the other relations in Class I. This is an unneces- 
sary hardship. When new heirs are introduced the interest of the father in the 
coparcenary and the father’s separate property devolve on new heirs and a 
divided son cannot be worse than the new heirs even in respect of the separate 


property. 


BOOK REVIEWS. š 


BATTLES AT THE Bar by K. L. Gauba. Published by N.M. Tripathi Ltd., 
Bombay-2. (1956). Price Rs. 12-8-0. 

The Author is well known to the public and the profession and needs no 
introduction. Some of his earlier books like ‘ Uncle Sham’, ‘ Famous Trials’, etc., 
have proved very popular. The present publication is quite as interesting and is 
bound to be as popular as the other works of the Author. 


The book contains a narration of about 20 cases with which the Author was 
closely associated either as counsel for the parties or in defence of himself. Cases 
in Courts are always interesting to outsiders and the tense atmosphere and emotions 
created in many of these proceedings have been an entertainment to the public, 
though a matter of life and death to the parties to the cause. The counsel in many 
of these publicity cases, although they only argue another’s cause, sometimes come 
up so much to the lime light and become part of the case that they too are the tar- 
get of public likes and dislikes, comments or criticisms. Reading through these 
proceedings is at once instructive and interesting to the lawyer and the layman 
alike. 


The author of the book had the unenviable experience of defending himself 
before the Lahore High Court for contempt of Gourt. He has appeared as defence 
counsel in several cases. The narration of these trials with his experiences makes a 
very interesting reading. The chapters entitled “The New Magna Carta case, 
“ Michael O'Dwyer v. Sankaran Nair” to mention a few out of the selections, will 
have‘ great popular appeal. . : 





* In (1956) 2 M.L.J. (Journal) page 40 and (1996) An. W.R. (Journal) page 44. 
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HINDU WOMEN’S RIGHTS TO PROPERTY ACT : SOME ASPECTS.* 
By } 
T. A. VaRADARAJAN, M.A., B.L., DIP. IN POL. AND PUB. ADMN., 
(Advocate, Madurai. ) 

Mr. President, Fellow Members of the Bar and friends :— . 

My frst duty is to thank the Bar Council and the Members thereof for 
having given me this honour and opportunity to deliver this lecture endowed 
in the name of our illustrious late lamented Judge Sir C. V. Kumarasami 
Sastri. a 

The subject on which I have been asked to speak, the whole of it taken by 
itself is fairly a heavy one, on which a good many series of talks can be given, 
but I have confined myself to deal with some aspects of it alone. 

Whatever might be the view, that our politicians, moralists and social re- 
formers may, have with reference to the rights which women of this country 
should have over property, there can be no two opinion that the Hindu Wo- 
men’s Rights to Property Act, popularly known as Dr. Deshmukh’s Act with 
all its pitfalls, unintelligibleness, ambiguities and anomalies, marked a definite 
step forward in securing proprietory rights to a certain section of women in 
our society who had no such rights before. 

We all know, how when it was on the anvil of the Central Legislature, 
many criticised it a9 being of a revolutionary nature leading to the disruption 
of the joint family system and others received it with great misgivings about 
its usefulness ‘to improve the lot of women of our country, expressing that it 
was a mere eyewash which would not touch even the fringe of their problems. 

The entire Act which had been condensed into four sections (later into 
5) has raised several important questions in its interpretation and Courts 
have solved many of them leaving some more to be decided in future. Though 
the Act has been headlined and ambitiously proclaimed as Hindu Women’s 
Rights to Property Act, it would have been more appropriate to have christened 
it as Hindu Widow’s Right to Property Act, since the rights under the Act 
are only conferred on widows who answer a particular description given in the 
statute, de., widow, widow of a predeceased son, and widow of a predeceased 
son’s predeceased son. 

' This is one of those pieces of legislation wherein the lawyer had little 
to do in its shaping and drafting. ‘This is so even in its further amendment 
of 1938 and even with our provincial amendment of 1946, so much so the word- 
ing of the Act has been too loose and not strictly legal, giving rise to several 
doubts, difficulties and uncertainties and it has been left to the Courts of the 
land to define its ambit, import and limitations. In fact, hardly an year had 
elapsed since Act XVIII of 1937 came into foree on 14th April, 1937, the need 
was felt to amend the same by Act XI of 1988 on 8th April, 1938. Even tho 
Amendment did not completely remove the several defects and uncertainties 
and here I may illustrate how the sponsors of this legislation and its further 
amendments were thoroughly oblivious as to what they were doing. In the 

LJ 





* Sir C. V. Kumarasami Sastriar Endowment Lecture delivered under the Auspices of the 
Madras Bar Council, * 
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Amendment Bill of 1938, Clause (4), sub-Clause (3) provided that ‘‘when the 
woman (referring to the widow) dies leaving no daughter or son of her own 
it shall descend to her husband’’. Really anybody must feel sorry for this 
clause in an Améndment Bill. When ez-hypothest the woman is a widow and 
you are seeking to provide for persons after her death how is the property to 
devolve on her husband? 

Since no purpose will be served by my discussing at length thee provisions 
of the very first enactment of 1937 before the Amendment of 1938, I am straight- 
away taking the Act XVIII of 1937 as amended by Act XI of 1938 and deal 
how it effects important changes both in the law governing the devolution of a 
person’s separate property as well as the interest he has in the joint family 
property. 

In fact, if the Act XVIII of 1937 had stood without the Amendment: of 1938 
the confusion it would have created would be appalling. 

As. regards the separate property of a person, the widow who came in, 
only in default of a son, grandson, or a great grandson previously, is given 
under the Act a co-equal rank with them in inheritance. For the first time 
the Act confers on the widow of a predéceased son and the widow of prede- 
ceased son’s predeceased son, a heritable capacity. The broad effect of the 
Act is to confer on the Hindu widows a share in the husband’s property and 
also to have such share partitioned where the husband died leaving separate 
property or died leaving a interest in Hindu joint family property. The theory 
of representation comes into play not only by the existence of son or grandson 
but also by the- existence of widow of the son and widow of such predeceased 
pon.’s predeceased son. 

-Now coming to the ambit of this Act, there will be no doubt that the Act 

was meant to cover properties of all classes of Hindus whether they are 
governed by Dayabaga, Mitakshara or customary law. The iptention of the 
Legislature was to exhaust all properties and put them in either of the two 
sub-sections (1) and (2) of section 3 as separate property and joint family 
property. In other words sections 3 (1) and 2 taken together are intended 19 
be exhaustive of the possible circumstances in which a male Hindu may die 
intestate leaving property or interest in property. Now, it has been held that 
to hold the office of a shebait or trusteeship is equally covered by this enact- 
ment: Angurbala Mullick v.” Debabrata Mullick’; Suryanarayanacharlu V. 
Seshamma?.'. The only class of property that is excluded from the operation of 
the Act is that described in sub-section (4) of section 3, viz., estate which des- 
cerids on single heir or property to which Indian Succession Act applies. 
-O But the restricted meaning given to the word ‘‘separate property’’ by the 
Federal Court in Umayal Acht’s case? so as to exclude from it ‘property 
obtained by a coparcener on partition, and also property which devolved on a 
sole surviving coparcener, has resulted in the denial of any bentfit of the Act 
to a widow of a predeceased son and widow of predeceased son of a predeceased 
son, in cases where the husband of these two died before the passing of the 
‘Act, though the object of this enactment was to give better rights to women. 
Thus the Act remains a monument of great intentions self-defeated. 

‘Farther in adopting the meanings given to the word separate property in 
the Act by the Federal Court in Umayal Achis case, Courts, have'held divergent 
views in respect of devolution of property obtained by a father in a partition 
with his son. Our Madras High Court in Subramamam v. Kalyanarama Tyer?-© 
has held such a property to be separate property 80 as to entitle widow of the 
Fe SS ee 


. ALR. 1 S.C. 293: 1951 S.G.J. 3. (1945) 1 M.L.J. ro®: (1945) F.C.R. r : 
aes : (1951) S.CR. 1125 (S.G.). (1945) F.L.J. 8 (F.C.). 
2. (1949) 2 M.L.J. 75 : LLR. 1950 Mai. gra. (1952) 2 M.L,J. 575. 
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father to. a share along with his son under section 3 (1) of the Act; but tha” 
Orissa High Court has held in Visalamma v. Jagannatha Rao,* such a property , 
to be joint family property coming under section 3 (2) of the Act so that after” 
the deatheof the father his widow is entitled to the same ipterest in them whick 
he had, ¢.e., the entire sixteen annas interest to the exclusion of his divided son. 
The Nagpur High Court in Bhaoorao v. Chandrabhaghaba,> has adopted a 
reasoning yoa has resulted in a complete denial of the widow’s share. It 
would hold that such a property would neither answer the description of sepa- 
rate property under section 3 (1) or joint family property under section 3 
(2). It is really a pity and anomaly. It is hoped that the hardship and ano- 
maly that results from out of this position will soon be solved either by an 
authoritative pronouncement by the Supreme Court or by a suitable amend- 
ment of the Act as suggested by my senior, late Sri A. Vaidyanathier in an 
article on the subject. 

Now let'me deal with the nature of the rights which are secured to the 
widows enumerated under section 3 (2) of the Aet. According to some as 
stated above this provision has given a death-blow to the doctrine of survivvor- 
ship which is the most important doctrine in the law of coparcenary in Mitak- 
shara. But if we analyse the various decisions on this part of the subject the 
Act has been so construed by Courts as to make as little an inroad as possible 
into the realm of Hindu Law. 

' It is now settled that on the death of a coparcener there is no automatic 
disruption of the joint family and no severance of interest or status.of the de- 
ceased coparcener. The right which the widow gets under section 3 (2) is not 
as an heir to‘her husband. It is a statutory right based on the recognition of 
the principle that a widow is the surviving half of her deceased ‘husband. Such 
a right is one personal to the widow and comes to an end on her death. 

Short of, the widow actually getting herself divided from the other 
eoparceners, when succession would be traced to her husband, on her death, on 
the basis that the property was his separate property, the right of the copar- 
ners to take by survivorship, which is in abeyance so long as the widow was alive 
sets revived. Bayama v. Devanna®, Parappa v. Nagamma™ and Shivanpd 
Laxman v. Shivappa Shivagannavar® , 

The inevitable result of the above position is that the quantum of her 
‘share would be liable to fluctuations as indeed was the undivided share of her 
husband during his lifetime. In case she asked for partition her husband’s 
interest should be worked out having regard to the circumstances obtaining in 
the family on the date of the partition. 

The recent decision rendered by the Madras High Court in Mano- 
rama Bat’s case* has resolved the doubts of many by recognising in the widow the 
important right of survivorship which would devolve on her husband if he had! 
been alive. According to this decision her right to demand a partition from 
the other coparceners having been conferred by the Act, it is but-proper to re- 
cognise in the widow the concomitant right of her being a pucca coparcener of 
the family so as to be entitled by survivorship to the entire joint family estate. 
. By the recognition of the widow as a coparcener as, above stated, it 
follows that, she, has a right to question and interdict any unjustified . aliena- 
tion that is made by the other coparceners including the manager of the family, 





4. A.I.R. 1955 Orissa p. 160. Bom. 958. , 
. ALR. 1949 Nag. 108. * Judgment of Govinda Menon and Rama- 
2 (1953) 2 M.L.J. 561: ALR. 1954 Mad. swami JJ., delivered on 19th March, 1956, in 
227. ae App. No. 659 of 1956, Manorama’ Bai v, Rama 


ama’ B, 
7. ALR. Yo54 Mad. 576: (1954) 1 Bai since nated in (1956) 2 M.L.J. (N.R,G,) 

M.L.J. 250 (F.B.), 1g. f 
8. ALR. 1954 Bom. 47: LLR. (1953) 


54 THE MADRAS LAW JOURNAL. ' [1956 


‘Ne she finds that her interest as a Hindu widow is sought to be defeated or is in 
Jeopardy. In this respect the Madras view as laid down in Ratnasabapathi 
“Pillai v. Saraswathi Ammal? is in conflict with the Bombay decision in Shivappa 
Laxman v. Shivappa Shivagannavar®®: but the principle laid dow& in the 
Bombay ease seems to follow as a corollary to the dicta laid down in Manorama 
Bai’s case referred to above. 

When once the widow is recognised to be a pucca coparcener gand her 
right to interdict and challenge an unjustifiable alienation by the other eoparce- 
ners is granted as laid down in the above decisions, the next further question 
that arises is, whether the widow is entitled to be a kartha or manager of the 
joint family? That there is a strong cleavage of opinion about this is well- 
known. Two Bench decisions of the Madras High Court in Seethabai v. Nara- 
simha Shet4, Radha Ammal v. C.I.T., Madras'* have held the view that a widow 
under the Act cannot claim to represent the joint family as its kartha or thd 
manager. The decision of the Bombay High Court in Rakhmabai v. Sitabai'® 
is in support of this view. This is on the basis that coparcenership is a neces- 
sary qualification for managership of a joint Hindu family, but the Nagpur High 
Court in C.I.T. v. Laxminarayan Raghunathdas is of the view that the 
right to take by survivorship or status of a coparcener, is not a sine qua 
non of the competency to become the manager of a joint Hindu family. As one 
of the writers on the subject puts it “‘it would be illogical to deny the headship 
of a coparcenary to a widow, when membership to it has been thrown open” 
Here again in view of the latest Madras decision (I mean Manorama Bai’s gage) 
which clothes the widow with the rights of a pucea coparcener a decisive pro- 
nouncement either from the Supreme Court or from a Full Bench is necessary to 
finally settle this controversy. 

On the question of the unchastity of the Hindu widow and such a widow’s 
right to inherit to her husband it has been rightly held by thg Madras High 
Court in Ramaiya Konar v. Mottayya Mudaliar'® and the Calcutta High Court 
in Kanajlal Mitra v. Pannasashi Mitra’ that the provisions of the Act have not 
done away with the established disabilities like unchastity of the widow, congeni- 
tal idiocy, congenital lunacy, murdering the husband, etc., to inherit property. 

So far I have dealt with the Act without reference to the Madras Act 
XXVI of 1947 by which the provisions of the Central Act were extended to the 
agricultural land in the State of Madras. After the Federal Court decision in 
In the matter of H. W. Rights to Property Act" several provinces enacted laws 
so ag to extend the provisions of the Central Act to agricultural lands in those 
provinces. 

I may state that even the language of this simple extension Act has not 
-been happy. Curiously enough the enacting provisions of this Act do not in 
terms state that the two Central Acts of 1937 and 1938 were extended to its pro- 
visions by the inclusion of extended definition of ‘property’ contained in the Act. 
The Provincial enactment could never certainly introduce an Amendment to the 
Central Act. So if it is a case of an extension of the provisions of that Act so as 
to include agricultural lands as well, the form adopted by the enactment does 
not extend the Central Act to agricultural property. The Madras High Court 
in Ramaswamy Pillai v. Muthuswamy Pilat! had to uphold the validity of 








g. A.LR. 1954 Mad. 307 : (1953) 2 M.L J. 14. A.LR. 1949 Nag. 128. 
459. 15. 5 I.R. 1951 Mad. 954 : (1951) 2 M. LJ. 

10. A,LR. 1954 Bom. 4 ay. 914 (F.B 

tr, LLR. (1945) Ma s (1945) ı 16. Ri R. 1954 Cal 
Med: Goi A.LR. 1943 Mad. 3 17. (1941) 2 12 Sp.a. 

(1950) 1 M. J. 399: we; R, 1950 18. Unreported decision of Satyanarayana 

Mad, 538 ™ & Rao and B. na Jer, JJ. in A.§. No. 165 of 

1g. A, LR. 1952 Bom. 360. 1949. < 
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the Act on the famous doctrine-laid down in the English case Salmon v. Dun- 
combe™ and the passage in Maxwell on ‘‘Interpretation of Statutes” to the 
effect ‘‘that if the main object of the statute is clear it 
shall not*be reduced to a nullity by the draftsmen’s unskilfulnéss or ignorance of 
law and it shall be competent for the Court to supply and interpolate words and 
even sentences. Our'Chief Justice has often stressed ‘‘on the need for a sepa- 
rate depawtment of Government with expert personnel from outside the class of 
party politician. This department according to him must be engaged in juristic 
studies and social enquiries which have to precede legislation. Legislation should 
never be the result of one-sided lobbying. This department should be a body of 
experts both forlong range investigation and for dealing with day-to-day com- 
plaints and defects on the actual operation of the laws and for making proposals 
for improvements.’’ This is yet to be implemented. 

Last but not the least important question is as to the nature of the 
estate that has been conferred on the women heirs enumerated in the Act. It is 
true only a Hindu Women’s estate has been conferred on them by the statute. 

Constitutional Panditgs have expressed ‘differently about the effect of 
the provisions of the new Constitution on the limited right secured to the widows 
both under this enactment and under Hindu Law in general. According to 
some, there is no legal basis for the continuance of a truncated estate called the 
Hindu Women’s estate, in the face of the Articles 13 (1), 15 (1) and 19 (f) of 
the Indian: Constitution. To them the limited estate conferred on these women 
is discriminatory against them and hostile to them and there is absolutely no 
justifiable reasons for-it. The protagonists of the limited estate for women 
would answer this by pointing out that such a conferment of the limited rights 
is not on the basis of sex alone, but also as a protective measure to women of this 
country, who; if otherwise would allow the estate to be dissipated and spent away 
during their very life-time, by men, on whom they have to depend. For sup- 
port they rely on the early sacred texts of our law-givers like Manu, Kathiya- 
yana and others which fix only a limited estate for son-less widows. 

If women, even as per Hindu law are capable of owning and holding 
other stridhana propérties with absolute powers to dispose of them in any manner 
they choose and they have reached equal status in the fast changing society of 
to-day, in educational, professional, cultural and other attainments, there is no 
valid answer for cutting down their rights to one of mere enjoyment of proper- 
ties. The matter is not free from difficulty. The solitary case reported in 
Hoshiar Singh v. Mst. Kowla”? which negatives the claim for absolute rights on 
the basis of the provisions of the new Constitution does not deal with the matter 
_ in an exhaustive and authoritarian manner. Before any such pronouncement is 
made, we, who are already on the threshold of the new reforms, will have the 
Hindu Succession Bill passed into law which gives absolute rights to all women. 


PROFESSIONAL ETHICS—-LEGAL PROFESSION.* 
l By ; 
K. V. SURYANARAYANA Aryar, Apvooats, Cantour. 
t ls 1 
The legal profession forms part of the system of administration of justice 

in any country, and, is bound up with it, its primary function being to aid in 
the administration of justice. In fact, an advocate is considered to be a limb 
of the system of administration of justice and in several respects is dealt with 








* A talk broadcast on the All India Radio, Kozhikode on 5th July, 1956. Published by 
courtesy of the All India Radio, Kozhikode, 


19 LR (1886) 11*A.C. 627, : 20. ALR. 1952 H. P. p. 42, 
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as an officer of Court. Joseph H. Choate, one of the greatest advocates of 
~Simercia, observes as follows :— 

‘To be a priest and possibly a high priest in the Temple of Justice; to 
serve at her altar and aid in her administration; to. maintain and defend the 
inalienable rights of life, liberty and property upon which the safety of society 
depends; to succour the oppressed and defend the innocent, to maintain con- 
stitutional rights against all violations, whether by the executive, bygthe legis- 
lature, by the resistléss power of the Press or worst of all,‘the ruthless rapa- 
city of an unbridled majority, to rescue the scapegoat and to restore him to 
his proper place in the world—all thig seemed to be to furnish a field worthy 
of any man’s ambition.’’ ae : 

The functions of an advocate, the rules of professional ethics and of res- 
ponsibility are to be determined not merely on the basisof his relations with his 
client. He is charged with the responsibility of sustaining the law, of seeing that 
the law is administered properly, efficiently and impartially. His position be- 
comes all the more onerous in a democratie State and particularly in a Social 
Welfare State where the rule of the ruthless majority prevails and where there 
is the tendency to ignore the individual and to restrict his sphere of activity 
and freedom in the so-called interests and welfare of society in general. It is 
ap to him, the advocate, to stand up and to fight for the underdog and to up- 
hold the fundamental rights of the ‘individual. This requires that he should 
be imbued with honesty and sincerity of purpose, of a sense of fellow-feeling 
and of generosity, aud of fearlessness under any circumstances. Legal edu- 
eation alone will not suffice to qualify him for this task. He should have a 
general knowledge of men and things, of science, of ‘arts, of philosophy, etc. 
This indeed is an imposing array of qualifications and may not fit in with the 
actual state of affairs obtaining now. That, however, does not dispense with 
the enunciation of the ethical rules that ought to govern the ,conduct of an 
advocate. . 

It is obvious, therefore, that an advocate’s profession is not something in 
the nature of a trade—he is not a mere vendor of legal knowledge for a price. 
He belongs to a noble and learned profession with centuries old traditions and 
experiences. Advocacy in some form or other existed in all societies in even 
olden times. In our own country, for example, the Sukt'a: Neeths laid it down 
that in some cases, a litigant had a right to be represented by a paid advocate 
(Niyogi, as he is called), that is, when he was unacquainted with legal practice or 
was overburdened with work. The receipt of a larger remuneration than was 
prescribed therein was punishable. Ta 

The distinction between a trade and a profession has always been well- 
defined, more so in.the case of a, learned profession like that of an advocate. 
Unlike a trader, an advocate cannot advertise himself or his qualifications ‘or. 
offer his services either through the columns of a newspaper or other 
agencies. He is absolutely prohibited from seeking briefs. The present-day 
practice which seems to have found favour with the authorities, of receiving 
upplications from practising advocates for appointment as Publie Prosecutors 
and Government Pleaders, ete.,‘is not sanctioned by the strict rules of profes- 
sional ethics. The rules of professional etiquette laid down by the General 
Council of the Bar in England go even so far as to prohibit a practising Barris 
ter from having the description ‘‘Barrister-at-Law”’ upon his visiting cards or 
printed at the head of his note-paper or to have ‘¢Barrister-at-Law’’ after his 
name at the entrance to a building where he has his Chambers. . 


He cannot enter into any arrangement with his client by ewhich he gets a 
share in the result of the litigation. His remuneration cannot be made to de- 
pend upon the success or failure of the client. Acquiring an intereat in the 
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subject-matter of the litigation in which he is engaged on behalt of a party 7 
should disqualify him from representing him in a Court of law. He would 
then be jncompetent to deal with the matter from a point of view which is other 
than personal. s 

„His relations with his clients are not those of a mere agent or a delegate. 
It is not as if he is bound to carry out whatever the clients ask him to do. He 
is, no dobt, bound’ to protect the interests of his clients and to put forward 
their case honestly and to the best of his ability. He occupies a position of 
trust and confidence so far as his clients are concerned. Communicatious made 
to him by his clients as such are privileged and cannot be divulged by him ex- 
cept with the client’s consent. Nor can he make use of the information that 
he has received from his clients in the course of his employment as an advocate, 
against them or their interests. He ig always to maintain honourable relation 
with his clients and to deal with them as such. 

The discharge of his obligations to his clients necessarily brings him into 
contract with the Courts and also with the public. His duties to the Court and. 
to the public are equally onerous and important, if not more. In fact, our 
Supreme Court has laid it down in a very recent judgment that ‘‘it is a mis- 
conception to think that when there is conflict between the advocate’s 
obligations to the Court and his duty to the client, the latter 
prevails. This mis-conception has to be rooted out by a clear 
and emphatic pronouncement”. His duties to the Court spring from 
the position that he occupies in the system of administration of justice which 
has been adverted to by me already. In his dealings with the Court, he is 
expected to be thoroughly honest and frank, not to mis-state any fact or law, 
nor to suppress anything material from the knowledge of the Court nor to 
mislead it. He cannot be a party to subscribing to pleadings or other pro- 
ceedings cont#ining allegations which he knows to be false or which are cal- 
culated to scandalise the Court or which otherwise amount to a contempt of 
lawful authority. He cannot escape from the consequences thereof on the 
excuse that he acted under the instructions of his clients. He is bound to 
give proper advice to his clients and to refuse to have anything to do with them 
if they would not abide by his advice in such matters. 

There is a tendency on the part of some advocates to be almost fanatical 
in the presentation of cases before Courts. While a certain amount of vehe- 
mence or emphasis is necessary and excusable, it should not descend to the 
level of a harangue on a public platform or of a street oratory. The practice 
of appealing to emotions and exciting passions and thereby prejudicing the 
_minds of the Tribunal was, no doubt, in vogue and perhaps was very much 
favoured at one time. This practice to a great extent was bound up with the 
system of jury trials in those days. Appeals to the jury in the name and on 
behalf of the relations and dependents of the accused who used to be brought 
up and exhibited, as it were, before the jury were quite common. Naturally, 
writers of fiction and of drama drew largely on this practice and indulged in 
caricature of this system, which perhaps was to some extent responsible for 
this practice getting out of vogue. 

Charles Dickens has immortalised this kind of advocacy in the well-known bas 
character ‘‘Sergeant Buzfuz’’ who appeared as Counsel for Mrs. Bardell in 
the action brought by her against Mr. Pickwick for damages for breach of pro- 
mise of marriage. Pickwick is introduced by the counsel to the jury as ‘‘a 
being erect, upon two legs and bearing all the outward semblance of a man and 
not a monstew’’. - ; 

In one of the Courts in America an advocate, in the course of his address 
to the jury, is said to have supplemented. his arguments by shedding tears with 
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N a view to excite the sympathy of the jury. This gave rise to a controversy 

~Degarding the propriety of such conduct. It would appear that the Court’s 
opinion was that there was nothing wrong in an advocate shedding tears if he 
is able to,command them at the time—a very curious opinion indeed,*but for- 
tunately not followed, so far as I know, as a precedent. 

Sir Edward Coke, the then Attorney-General of England, who prosecuted, 
Sir Walter Raleigh, is said to have used foul language against the accused in 
the course of his address: ‘‘Thou art a scurvy fellow; thy name is hateful to 
all the realms of England for thy pride, I would now make it appear to the 
world that there never existed on the face of the earth a viler viper than thou 
art.” Recently, the Public Prosecutor who prosecuted Hauptmann, a trial 
which took place in America, characterised him as: ‘‘that animal, that des- 
perate character, burglar, murderer Hauptmann.’’ Sir Alfred Denning, one 
of the Lord Justices in England, refers to such and other instances and says 
that such language by prosecuting counsel is not in keeping with the traditions 
of the Bar and is sternly condemned by the canons of the American Bar 
Association which declare that the primary duty of a lawyer engaged in’ pub- 
lie prosecution is not to convict but to see that justice is done. High ethical 
standards of advocacy require that no counsel should suggest to the Judge what 
the sentence should be, nor should he by advocacy influence the Court towards 
a more severe sentence. 

In the matter of dealing with witnesses, no advocate should give room for 
the complaint that there was harassment or bullying or intimidation. Nor can 
he start with the assumption that the witness whom he cross-examines is a liar 
and is come prepared to utter falsehood. It must be said that there is consi- 
derable room for complaint in this respect, so much so, that there is a tendency 
on the part of the public to shun Courts and to avoid being called as witnesses, 
The privilege given to a lawyer is often abused and considerable amount of mud 
is attempted to be thrown. Referring to the practice that obtains in Eng- 
land, Cockburn, Lord Chief Justice, said: ‘‘The way in which we treat our 
witnesses is a national disgrace and is a serious obstacle intedd of aiding the 
ends of justice’. Conditions are not in any way different in our country too. 
The result is that there is lack of co-operation from the public in the actual 
administration of justice. 

This is not to say that a witness who gives perjured evidence should be 
patted on his back and should not be exposed. Perjury in the witness-box is 
becoming quite a common feature, so much so that one finds it difficult to dis- 
tinguish the good from the bad. 

It ig now increasingly recognised that no system of administration of 
justice is complete unless it is available to the poorest man in the country. An- 
advocate has got to play his part in furthering this idea and “in otherwise im- 
plementing it. This duty arises out of the privileged position that he 
occupies as the member of a very ancient and honourable profession. Such aid 
is given in some countries at the State level—there being statutory provisions 
therefor—and in some others through voluntary organizations sponsored by 
practising advocates. , 

It is a very high and difficult standard that has been set for this profes- 
sion—a standard which has grown out of the experience gained all these years. 
Tt ig this that gave the profession a pre-eminent position in’ the publie life of 
auy country. If a falling off from that position is noticeable in these days, 
it is attributable to the circumstance that in the stress and strain of the 
modern competitive world, strict adherence to those standards ig rendered 
dificult. In this context it is as well that the profession affirms*its determina- 
tion to live up to those high standards and thereby to qualify itself to render 
enlightened service to society. . 
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THE HINDU SUCCESSION ACT, 1956: A STUDY* 
By 
Pror. S. VENKATARAMAN. 


Succession is a term with a large content. As applied to property and 
in its popular sense, it signifies the passing of the property of one person to another 
on the death of the former. Succession may be testamentary or intestate. In- 
testate succession covers devolution by survivorship as well as devolution by in- 
heritance. In the Shivaganga caset, the Judicial Committee observed that property 
which is joint follows one mode and property which is separate follows another 
mode of succession. Wills, intestacy, | succession are subjects covered by Entry 5 
in List ITI (Concurrent List) of the Seventh Schedule to the Constitution. Either 
Parliament or any State Legislature will thus have power to pass a law concerning 
these matters competently. Whereas in the corresponding Entry 7 in List III 
of the Government of India Act, 1935, there was the reservation, ‘‘ save as regards 
agricultural land”’, there is no such reservation made in the Constitution. The 
earlier reservation was abrogated presumably to avoid any situation comparable 
to that which arose in regard to the Hindu Women’s Rights to Property Act, 1937, 
which, according to the view taken by the Federal Court in In re Hindu Women’s 
Rights to Property Act, 1937%, was to be restricted in regard to its operation to non- 
agricultural property, only agricultural property being a subject exclusively within 
the purview of provincial legislation. No question therefore of the competence of 
Parliament to pass legislation affecting agricultural property can now arise. 


Previous law.—Testamentary succession in the case of Hindus is governed at the 
present time by the provisions of the Indian Succession Act, 1925. The principles 
of Hindu Law regulated intestate succession. Under the Dayabhaga law, intestate 
succession was wholly through inheritance ; under the Mitakshara law, the un- 
divided interest of a member in coparcenary property passed by survivorship 
subject to the provisions of the Hindu Women’s Rights to Property Act, and property 
which was not the subject of joint family tenure devolved through inheritance. 
The Dayabhaga scheme of heirship was based on the principle of spiritual benefit. 
Heirs were grouped as sapindas, sakulyas, and samanodakas according to the 
nature and degree of spiritual benefit conferred on the manes of the departed ances- 
tors. The doctrine had resulted, firstly, in a limitation of the relatives who can 
take as heirs, and, secondly, in enabling cognates to be shuffled with the agnates, 
and, finally, in excluding women generally from heirship. The Mitakshara scheme 
of inheritance rested on the principle of blood relationship. It distinguished bet- 
ween agnates and cognates, between those that were related to a person wholly 
through males and those that were not so related. As among the agnates, a further 
distinction was made between sapindas proper, that is, those related to a person 


* Address delivered at the Bar Association, Visakhapatnam, on 4th August, 1956. 
1. 9 MIA. 610. 
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N within the 7th degree, and samanodakas, that is, persons related from the 8th to 

~Athe 14th degree. Beyond that limit heritable relationship of agnates ceased}, 
Among the cognates heirship was confined to the 5th degree from the common 
ancestor. Agnates excluded cognates, and that gave rise to a feeling that the 
operation* of the principle of consanguinity was somewhat arbitrary and artificial 
and was often opposed to the dictates of natural love and affection. In the matter 
of women, in Bombay, a liberal view had been adopted conceding heirship to a 
large number of female relatives though not on the same lines as in the date of male 
relatives. In Madras, a more moderate view had prevailed, and, excepting for 
a few women who by virtue of specia] texts had a fairly high place in the scale of 
priority, the rest were allowed to take only as bandhus and that too only in the 
absence of male bandhus. In the other provinces subject to the Mitakshara law, 
women. were not conceded rights of heirship in the absence of special texts of the 
sastras in favour of any of them. A few changes had been effected by legislation 
but they did not go very fai. It was also a feature of the Mitakshara law as applied 
by the Courts as in the case of the Dayabhaga law that a woman succeeding as 
heir took ordinarily a limited etsate only. Apart from the rules of inheritance 
propounded by the Mitakshara and the Dayabhaga, there were in vogue in Malabar 
and. Canara the Marumakkatayam and Aliyasantana rules of succe*sion resting 
essentially on the matriarchal pattern of society which prevailed there. There 
were also to be found numerous customary rules of succession in some parts of the 
country. The Hindus were thus governed not by a uniform set of rules equally 
applicable to all of them but often by diverse rules. There was a feeling that the 
Hindus should be brought under one scheme of inheritance even as it had been done 
in the case of the Muslims by the passing of the Shariat Act of 1937. There was 
also a feeling that heirship should be correlated to the principles of natural love 
and affection and not hooked either to an artificial rule of blood-relationship or 
to any theory of religious benefit. It was also necessary that if eventually there 
was to be a uniform Civil Code as directed by Article 44 of the Constitution the 
Hindu scheme of succession should be free from any association with considerations 
of spiritual benefit. It is in this background and conformably with the prevailing 
climate of Hindu vocal public opinion that the Hindu Succession Act—Act XXX 
of 1956 was passed. 


Conferment of testamentary power over undtotded interest in coparcenary property —The 

Act has been in operation since the 17th of June. It purports to be an Act to “ amend 
and codily the law of intestate succession among Hindus”. That would suggest 
that the Act leaves testamentary succession untouched. This, however, is not 
altogether so. Chapter ITI of the Act (containing one section, section 30) deals 
specifically with Testamentary Succession. Sub-clause (1) of section 30° states 
dak any Hindu may dispose of by will any property which is capable of being so 
disposed of by him in accordance with the provisions of the Indian Succession Act. 
The Explanation to the sub-section makes it clear that the interest of a male Hindu 
in a Mitakshara coparcenary property shall be deemed to be property capable 
of being disposed of by him within the meaning of the sub-section. Reading the 
two provisions together, it is clear that any Hindu may dispose of by will his undivi- 
ded interest in coparcenary property. A Hindu is thus for the first time given a 
power of iestation over his interest in coparcenary property. The power is granted 
absolutely subject only to a small reservation made by sub-section (2), that the 
exercise of the power ‘of testation over the undivided coparcenary interest shall 
not affect the right to maintenance of any heir specified in the schedule to the Act, 
= by reason of the fact that under the will the heir has been deprived of a share in the 
property to which he or she would be entitled if the deceased had died intestate. 
In other words, if any of the heirs specified in the first schedule had a maintenance 
right under the general Hindu law as against the undivided coparcenary interest 
of the deceased, such person shall continue to have such maintenance right against 








1 Atma Ram v. Baji Rao, 68 M.L.J. 673 2. Ram Chandra v. Vinayek, LLR. 42 Cal 
{P.G}. 384 (P.C.). 


TY] THE MADRAS LAW JOURNAL, 61 4 
such interest though under the testament such person has been deprived of the S 
share in such interest which he or she would have taken on intestacy. The reservaw, 
tion is no more than the principle recognised in general Hindu law that a person 
(e.g., a søle surviving coparcener) cannot bequeath his property¢o as to defeat his 
wife’s claim to maintenance.1 The reservation made in sub-section (23 does not 
in any way bar the exercise of the power of testation or arrest the operation of the 
testament on the ground of the existence of any relation whatsoever including the 
heirs specified in the schedule. In fact, section 30 itself lays down that the testa- 
mentary power over the undivided coparcenary interest conferred by the section 
shall be operative notwithstanding anything contained in the Act (i.e., outside 
section 30) or in any other law fer the time being in force. Turning to section 6 
of the Act, it is stated there that the undivided interest of a male Hindu in a Mitak- 
shara coparcenary property should on his death pass to the surviving members 
of the coparcenary and not in accordance with the provisions of the Act, provided 
however, that, if the deceased had left him surviving a female relative specified in 
class I or a male relative of that class who claims through her, survivorship shall 
not operate and the undivided interest shall pass by testamentary or intestate 
succession as the case may be under the Act. It has been suggested that on the 
language of the section testamentary succession can operate in respect of the un- 
divided coparcenary interest only if therc is the particular relative specified in sec- 
tion 6 and it cannot operate in any other case, as for instance, where there is a son 
or sons. In other words, the argument is that there can be no testamentary suc- 
cession where the deceased has left behind him a primary male heir of class I, and 
the undivided interest must pass by survivorship. This view does less than justice 
to the wording of section 30 which declares its own paramountcy and is set in a 
chapter entitled Testamentary Succession. That the power of testation is plenary 
subject only to the qualification contained in that very section receives support 
from the fact that the section represents a compromise between two conflicting 
schools of thought regarding the continuance of the Mitakshara joint family tenure. 
According to one view the coparcenary system has become a tottering structure 
on account of Shattering blows delivered to its integrity from time to time, that 
the system is hardly consonant with the present day economy, and therefore it is 
desirable to administer a coup de grace to it, and abolish it altogether. Another view 
was that the coparcenary system had successfully survived for a number of 
centuries though battered and bruised, that a certain amount of sentiment and 
reverence had gathered around it, and that even at the present time Hindu society 
will be healthier and happier ifthe joint family ideals were more assiduously practised 
and therefore the institution should not be killed. Section go steers a middle course. 
It allows the joint family tenure to continue. Even before the Act it was open to 
a coparcener to effect a severance by making a unilateral declara ion of his 
intention to separate and then make a will. Scction 30 dispenses with the neces- 
sity to make such a declaration and enables a will to be made straightaway of the 
coparcenary interest. Itis thus clear that the power of testation conferred by section 
go cannot be qualified by section 6. The words “‘ notwithstanding anything contained 
in this Act ” in section 30 afford a clear pointer that the power of tcs'ation is not to 
be derogated from by anything in any other provision of the Act. The result is (i) 
every coparcener under the Mitakshara law can dispose of by will his undivided 
interest in coparcenary property no matter what relations he has; (i) such dis- 
position cannot however prejudice the maintenance right of any of the heirs oe 
in the schedule to the Act which such heir may have had under the general Hindu 
law in respect of such interest, by reason only of the fact that under the testamentary 
disposition the heir has been deprived of the share in such interest which on intestacy 
of the deceased he would have been entitled to take ; (#1) where there is no will 
in relation to the undivided interest in the coparcenary property, such interest shall, 
if there is any class I female heir or any one claiming through her devolve not by 
survivorship but by way of inheritance under the Act ; and (iv) if there was no 


1. See Periambala v. Sundarammal, (1945) 1 M.L.J. 58: LL.R, (1945) Mad. 586. 
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will and no such female heir or any one claiming through her the undivided interest 
“shall devolve by survivorship on the remaining members. 


Joint family tepure continued —Subject to the provisions of section 30 apd section 
6, the Migakshara joint family tenure is left intact. The doctrine of ownership by 
birth accruing in favour of one’s lineal male descendants in ancestral property and the 
concomitant rights to partition, to common possession and enjoyment, to interdict 
unauthorised alienations, to devolution by suivivorship on the death of any member 
in favour of the surviving members, the law relating to the joint family manager 
and his powers, and the entire law of debts together with the doctrine of pious obli- 
gation do not seem to be affected by the Act. It may be that consequent on the 
daughter being given an equal share with the son in the father’s undivided 
interest in coparcenary property the right of the daughter to maintenance and 
marriage expenses nee the coparcenary property will have to be readjusted. 
A useful analogy is the case of the right to maintenance of a wife who under the 
Hindu Women’s Rights to Property Act, 1937, has taken her husband’s interest in 
coparcenary property. The right to maintenance may technically subsist but its 
scope will be controlled by the share taken. 


Distinctive features of the Act.—One striking feature of the Act is its endeavour 
to provide rules uniformally applicable not only to all Hindus, that is, to those who 
profess Hinduism in any of its forms or developments but also to Buddhists, Sikhs, 
and Jainas, as well as to those who are not Muslims, Christians, Parsis, or Jews.+ 
The vexed question whether a non-Hindu can become a Hindu can no longer 
be a source of controversy inasmuch as the Act specifically provides that the term 
‘Hindu’ includes any person who is a convert or reconvert to Hinduism. At the 
same time, the section lays down that the provisions of the Act shall not apply proprio 
vigore to the members‘of any Scheduled Tribe within the meaning cf Article 366, 
clause (25) of the Constitution and that the provisions shall apply only when the 
Central Government by notification in the official Gazette so directs. The effect 
of the exemption will be to keep out for an appreciable period of time a not incon- 
siderable section of the Hindu population from the provisions of the Act. To all 
other Hindus the Act compulsorily oi oe Scction 4 postulates the overriding 
effect of the Act and the abrogation of all previous law, textual as well as customary, 


A second feature of the Act is the conferment of the power of testation in respect 
of a person’s undivided interest in a Mitakshara coparcenary property. 


The Act confers heritable capacity on all blood relations of a person. This 
is reminiscent of Muslim law under which the baii-ul-mal cannot take so long as 
there is even a single blood relation alive. Section 29 of the Act states that the 
State can take by escheat only in the absence of any of the heirs qualified to succeed 
in accordance with the provisions of the Act. The Act has in addition to the persons 
specified in the schedule recognised agnates and cognates as heirs. The definitions 
of these terms do not set for them any frontiers (see section 3 (i) (a) and 3 (i) (e) 
of the Act). 


Another aspect of the matter is that no non-relation can succeed under the Act. 
The general Hindu law recognised the heritable capacity of the guru, the sishya 
and a fellow-student. Thatrule had been considered by the Courts to be extant 
and operative and not obsolete.? It looks as if these persons can no longer inherit 
inasmuch as the Act has provided that in the absence of an heir qualified to succeed 
under the Act the property of the deccased shall pass by escheat. It may be argued 
that under section 4 the principles of general Hindu law which were in force imme- 
diately before the commencement of the Act will cease to have effect only with 
respect to any malter for which provision is made in the Act, and that inasmuch 
as succession by virtue of spiritual relationship is not a matter concerning which 
the Act has made any provision, the general rule of Hindu law still lives. Such 
an interpretation will hardly be consistent with the secular basis of heirship under- 
i a NT ee ee etree 

1. Section 2. : p ~ Mad. 704; Sadananda Pye v, Hannam Sha, 
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lying the Act; nor will it be easy to regard succession by a particular class of persons 
as a “matter” within the meaning of section 4. The term may have to be construed 
cjusdem generis with such things as prevention of fragmentation of holdings or fixing * 
one fer the devolution of tenancy rights, etc., referred to in section 4, sub-section 
2). ° ; 
The Act adopts in some measure the principle of socialistic distribution of pro- 
y. Simultaneous succession is provided for at various stages by different types 
ofrelation®. Thus the son, daughter, widow and mother of a deceased male succeed 
together each taking an equal = a It may well be that all the twelve heirs listed 
in class I may exist and have to share. 3 
The policy of the Act seems to be to discourage joint-tenancy among co-heirs 
as well as the division of property per stirpes. Section 19 provides that co-heirs shall 
take property as tenants-in-common and share it per capita. 


A noteworthy change in the previous law effected by the Act i3 in regard to 
females. Under the Act no discrimination is made in the matter of heirship on 
the ground ofsex. A question of nicety that arises is whether in Bombay the widows 
of the male gotraja sapindas will continue to have heritable capacity. It looks as 
if the rights have been swept away by the Act. A plausible argument may be that 
inasmuch as the Act has expressly provided for succession by the widows of persons 
like the son,son’s son, son’s son’s son, father and brother, it would impliedly follows 
that the widows of the other gotraja sapindas also can take. Ifa daughter-in-law or a 
stepmother or a brother’s widow is a person related by blood, by parity of reasoning 
it can be contended that the widow of any other sapinda may also be so regarded. 
But this line of reasoning will bring in not only the widows of gotraja sapindas but 
the widows of other relations as well, and that too, not only in Bombay but else- 
where as well. Such a large construction will hardly be warranted. The son’s 
widow, the father’s widow, and the brother’s widow take by virtue of being named 
¢o nomine and not for any other reason. It is significant that section 8 in referring 
to the heirs in class I and class II describes them as “‘relatives ” simpliciter, whereas 
the agnates and cognates who constitute the other heirs are referred to in the sec- 
tion as persons “related by blood or adoption’. which suggests that the relationship 
is to be relationship by descent from a common ancestor. 


Perhaps the most revolutionary change effected by the Act is the abolition of 
the doctrine of limited estate for women in inherited property. It adds spice to 
the change that the provision has been given retrospective operation. 


Son’s position under the Act-—Under the general Hindu law. the son’s position was 
unique. He had complete paramountcy over ail other relations. The first inroad 
into it was made when the Hindu Women’s Rights to Property Act, 1937, was passed. 
It arrested the operation of survivorship against the father’s undivided share in 
coparcenary property in favour of the son by substituting the wife of the deceased 
in the place of the deceased. The widow became an interposed successor in regard 
to such interest for her life. In respect of the father’s separate property, the widow 
became entitled to the same share as a son and could no longer be superseded by 
him. The Hindu Succession Act has made further inroad into the son’s position. 
Quantitatively his right suffers reduction, and, qualitatively if is humbled. Not 
merely the widow of the deceased but also his daughter as well as the mother are to 
share the property with the son. While the widow, the daughter and the mother 
will each.take absolutely with full powers of alienation the share taken by the son 
will be subject'to the incidents of coparcenary property vis a vis his own malc descen- 
dants. In one direction there seems to. be an improvement in the son’s position. 
Whereas formerly the father’s undivided interest in coparcenary property passed 
to the widow of the deceased entirely for a life estate, under the Hindu Succession 
Act such undivided interest will pass on intestacy not to the widow only but to 
all the class I heirs. In passing it may be noted that in regard to the father’s sepa- 
Fate peran the preference of the undivided’son to the divided son is abrogatéd. 
So alco the dispđrity in pee Peiwen an’after-born aurasason and an adopted-son 
is removed.” Likewise the rules relating to the sharing, of ; property . between’ an 
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Das aurasa son and sons born of anuloma marriages are to be deemed to be repealed. 
. AThe Act makes no difference between one type of son and another. Al that matters 
is that the son should be a legitimate son. The lacuna left by the Hindu Marriages 
Validity Act, 1949, ig regard to the rights of sons born of unequal marriages from 
the point‘of view of caste through its failure to provide for such cases is removed. 
A limitedright of representation is also recognised by the heirs of a predeceased son 
being permitted to take the share which such predeceased son would have been 
entitled to had he been alive. . 


Position of the illegitimate son—The Act negatives the right of the illegitimate 
children of a male Hindu to inherit to him. Under the general Hindu law, while 
the illegitimate daughter had no rights of inheritance, the illegitimate son was, in 

. the case of non-dwijas, invested with a qualified right of inheritance to his father’s 
property. Section 28 of the Act states that no person shall be disqualified from 
succeeding to any property on the ground of any defect, disease, or deformity, or 
save as provided in the Act on any other ground whatscever. Illegitimacy is not 
stated to be a disqualifying factor anywhere in the Act expressly. The disquali- 
fication seems, however, to be implicit in the Act. Under section 29 escheat will 
operate in the absence of heirs qualified to succeed in accordance with the provisions 
of the Act. The heirs are the relatives specified in class I of the schedule, the rela- 
tives specified in class II of the schedule, the agnates, i.e., the relatives by blood 
or adoption wholly through males, and the congates, i.e., the relatives by blood 
or adoption but not wholly through males (see section 8). Section 3 (i) (j) states 
that “related ’’ means related by legitimate kinship. The only qualification of the 
principle is in regard to relationship subsisting between illegitimate children inter se 
and with their mother. It is thus clear that the illegitimate con has lost the rights 
he had under the general law in regard to his heritable capacity. This is also in 
accord with the policy of the Act that the law should not make any distinction 
based on caste. 


Change in the wife’s position.—The Act has made an important change in the gene- 
ral Hindu law in regard to the wife. Under that law chastity was a*condition prece- 
dent to her heritable capacity. Uncondoned unchastity disqualified her for the 

f purpose. The passing of the Hindu Women’s Rights to Property Act gave rise 
to the question whether the requirement as to chastity was abrogated by reason 
of the Act not prescribing chastity as a condition precedent. Conflicting judicial 
opinions had been expressed. The Bombay High Court held that the condition 
had been dispensed with. A Full Bench of the Madras High Court expressed a 
contrary opinion®, One of the reasons given by the Full Bench was that as stated by 
Lord Phillimore in Kenchava v. Girimallappa®, statutes regulating heirship or descent 
should be read as not intended to affect paramount questions of public policy or 
depart from well-settled principles of jurisprudence. It looks as if the Hindus Suc- 
cession Act has dispensed with the requirement as to chastity as a pre-requisite to 
heritability. Section 28 categorically states that a disqualification other than one 
prescribed by the Act will not be recognised. And nowhere in the Act is the re- 
quirement of chastity prescribed as a pre-requisite for a woman’s heritable capacity. 


The Hindu Women’s Rights to Property Act having been repealed by section 

31 of the Hindu Succession Act, it is no longer possible for the wife to be substituted 

in the husband’s place in regard to his coparcenary interest but she will have to 

share such interest now with the heirs in class I of the schedule to the Act. The 

Succession Act does not however depart from the principle laid down by the earlier 

- Act that if the deceased had left more widows than one all of them cumulatively 
shall take a share equal to that of a son. 


Daughter’s rights under the Act—There is a profound change effected in the position 
of the daughter by the Act. Previously she had no right in the father’s undivided 





1. Akoba Laxman v. Sai Zenu, LLR. (1941) (1951) 2 oe 314 (FB.)s 
Bom. 438. 3. I.L.R. 48 Bom. 569 (P.C). 
2. Ramayza Moopanar v. Motayya Mudaliar, 
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interest in coparcenary property. .Even in regard to the separate property of the 
father she took as heir ony a default of son, :on’s son, ia aces boa oe widawen ; 
Under the Mitakshara law, a maiden daughter excluded a married daughter; as bet- 
ween magried daughters one that was relatively poor was preferied to one who was 
wealthy; and an unmarried daughter living in prostitution was excluded by both 
maicen as well as married daughters. Under the Dayabhaga law, the unbetrathed 
daughter excluded the betrothed or married daughter and among married daughters 
only those*who had or were likely to have male issue took. A barren daughter or 
one who had only female children stood excluded; likewise a childless widowed 
daughter could not take though she might remarry and have sons or though she 
ossessed a power of adoption. All these rules have been swept away by the Act. 
t invests the daughter with a right to a share both in the undivided interest of the 
deceased in coparcenary property as well as in his separate property. When she 
takes, she takes the same share as ason. Not only that, but as in the case of a pre- 
deceased son so also in the case of a pre-deceased daughter her children can represent 
her and take the sbare which had she been alive she would have taken. These 
are considerable gains from the point of view of the daughter. She will also take 
absolutely all over India and not in Bombay province only as formerly. One or 
- two points relating to the daughter’s succession may be stressed. One is that the 
right given to the daughter in relation to coparcenary property is a right restricted 
to the father’s interest in such property and does not in any way affect the independent 
right of the son in such property. Thus if a coparcenary had consisted of a father 
and son, and the father died leaving him surviving a son and a daughter, the daugh- 
ter will get only a half of the father’s half share in the coparcenary property, that is, 
one-fourth of the total property. The con will take three-fourths of the property, 
halif in his own right and half of the other half as heir to his father. Another point 
emerging from the provisions of the Act is that if a male died after the passing of the 
Act leaving a: wife and daughter each of them will take a half share absolutely. If 
however the male had died before the passing of the Act the wife who would have 
taken a limited estate in the whole of her husband’s property will have her estate 
enlarged into añ absolute estate under the Act and the daughter will get no right in 
praesenti. ' 


Mother's rights under the Act-—Under the general law the mother had only a 
right to maintenance as against the coparcenary property. Even in respect of the 
separate property of her son she was not an early heir and took only in default of 
heirs up to the daughter’s son. The Mitakshara placed the mother before the father 
in the line of heirs. The Mayukha and the Dayabhaga had placed her after the 
father. The Act has equated the mother with the son, widow and daughter of the 
deceased both in regard to the undivided interest in coparcenary property as well- 
as in regard to the separate property of the deceased. She takes the share absol- 
utely. Vijnaneswara’s preference of the mother to the father has been maintained. 


Heirs in class II of the Schedule-—There are nine entries in class II of the schedule. 
Priority is governed by the order of the entries. Where there are more heirs than 
one in any entry they take simultaneously and per capita. The language in section 
9 that among the heirs specified in the schedule “‘those in the first entry in class IT 
shall be preferred to those in the second entry” has overlooked the fact that there is 
only one heir in the first entry, namely, the father. 


Priority among agnates and cognates—The principles regulating priority among 
heirs who are agnates or cognates are almost the same as were in vogue earlier. 
The agnates take first. Among them a relation in the nearer line is preferred to one 
who is in a remoter line. Where the lines are equally placed nearness in degrce is 
a ground of preference. The principle of spiritual benefit which even in the Mitak- 
shara law had been brought in as a measure of propinquity in the case of sapindas 
leading only to, three descendants in each line from the common ancestor being 
reckoned in the first instance for purposes of preference is excluded from considera- 
tion under the Act. The result is implicit in section 12. 
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Abolition of limited estates and enlargement of stridhana.—The provision in section 14 
. declaring that the property acquired by a Hindu female by inheritance or otherwise 
shall be held by her in full ownership and not in limited ownership is remarkable 
in many respects. For one thing the section gives retrospective effect to the provision. 
Where, for instance, a woman had succeeded to a limited estate prior to the passing 
of the Act, such estate stands, by operation of law, enlarged into a full ownership for 
her. The section has however postulated a pre-requisite. The property should be 
“ possessed ” by her at the time of the passing of the Act. Possession in the context 
may surely be actual or constructive. It stands to reason, for example, that where a 
widow had succeeded to the interest of her deceased husband in coparcenary property 
under the Hindu Women’s Rights to Property Act, 1937 and had not exercised her 
right to call for partition her interest should still be regarded as “ property possessed 
by a female Hindu ” within the meaning of section 14. It may, however, be a 
different question where the Hindu female has on the relevant date a mere right to 
such possession or even a decree for possession. It may be that ‘possession’ should 
be interpreted in the manner in which, for instance, the expression “ now in posses- 
sion” in the context of section 6 of the Madras Estates Land Act has been interpreted. 
If the property was in the possession of a trespasser or of an alience from the female 
owner it 1s obvious that there can be no enlargement of the estate of the female 
owner. The right conferred by the section is purely personal to her and accrues only 
if the prescribed condition is satisfied. If adverse possession against the female 
owner had been completed by the date of the Act, the trespasser will be entitled 
to continue in possession for whe would be the duration of the limited estate under 
the general law, and on the death of the female the property can be recovered by her 
heirs on the analogy of a reversion. Ifadverse possession had not been completed 
against the female owner by the date of the Act and is completed only after the passing 
of the Act, even then, the trespasser can take only her limited estate under the general 
law and no more. In the case of an alienee from the female owner prior to the 
passing of the Act, his rights will fall to be measured under the general Hindu law 
only. If the alienation was for legal necessity or benefit to the estate, or if the 
alienee discharges the burden cast on him by Hanuman Persad’s cast! in regard to 
inquiry by him, he is protected and takes absolutely. In other cases he can hold 
the property only for the duration of the limited estate of the transferor under the 
general Hindu law and the alienee cannot claim any higher right by virtue of section 
I4 
Section 14 states what is to be regarded as a Hindu women’s pro . The 
sastras had gıven a technical meaning to “‘stridhana”’ and had confined it to certain 
enumerated categories of property. Vijnaneswara gave the term an etymological 
signification, According to him the property of a woman in whatever manner 
acquired will be her absolute property. The Privy Council had, however, rejected 
the views of Vijnaneswara in regard to property taken by a woman by way of par- 
tition, inheritance or maintenance provision. The far-reaching character of Vij- 
naneswara’s definition of stridhana had however been well realised. The Madras 
High Court had apropos of it, remarked: ‘‘It is scarcely necessary to say that 
Vijnaneswara’s statement that stridhanam is not to be understood in a technical 
sense was not a mere philological observation. By laying down that proposition, 
Vijnaneswara and other great commentators who followed him, succeeded in effect- 
ing a beneficial change in the archaic smriti law and placed women on a footing of 
equality with men as regards the capacity to hold property? ”. The Act has fully 
implemented the spirit of Vijnaneswara’s doctrine in the matter. According to sec- 
tion 14, in whatever mode, at whatever time, and from whatever person—relation 
or stranger—the property may have been acquired by a woman, whatever may be her 
status at the time of the acquisition and whatever may be the character of the property 
-——movable or immovable it becomes hers absolutely and is not subject to the control 
of any other person. The only reservation made by section 14 is that if the property 
1. 6 Moo,LA. P.Q.). “ Mad, 100. 
a. Salemma v. ss Reddi, I.L.R. 21 
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had been taken under a will, deed, or decree of Court as a limited estate the restric- 
tion will remain unaffected by the Act. is 
Succession to woman’s property—In regard to the devolution of stridhana, the 
Act has made radical changes. Stridhana succession was previdusly highly com- 
plicated. It depended upon a number of factors and the rules as given by the diffe- 
rent jurists of Hindu law were not easy to harmonise arid were by no means siniple. 
If the woman was a family woman one set of principles operated. If she belonged 
to the naikin or dancing girl community custom ruled. In the former case, succession 
depended on the school of law to which she was subject, her status at the time of her 
death—-whether she was a maiden, married woman, or widow—and the character 
ofthe property. All these considerations are'now swept away and a fairly simple set ` 
of rules has been provided. A main feature of it is that the son is permitted to share 
along with the daughter and is no longer excluded by her. This seems to be a 
sequel to the right given to the daughter to share the father’s property along with the 
son. The husband is also made a simultaneous sharer even as a wife is allowed to 
share with the son and the daughter her husband’s property. Thus the son, the 
daughter and the husband are the first heirs to the property of the woman, taking 
simultaneously and sharing equally. Section 16 provides that if any son or daughter 
had predeceased the woman, his or her own children shall take between them the 
share which such son or daughter would have taken if living at the intestate’s 
death. In default of son, daughter or husband, the property will pass first to the 
husband’s heirs, then to her parents, thereafter to her father’s heirs and in default 
.of them all to her mother’s heirs. The principle is subject to one exception, namely, 
that if the woman had inherited the property from her parents, it shall, on default of 
children to her, pass not in the order specified above but to the heirs of her father. 
Similarly if the property had been inherited by the woman from her husband, it is 
to pass in the absence of children to her to the husband’s heirs only. One anomaly 
however exists. It is difficult to see, having regard to the principle underlying the 
distinction, why property inherited from the mother should, in default-of children 
to the woman, pass not to the heirs of her mother but to the heir3 of the father. 


Marumakkatayem and Aliyasantana law modified —-The Act has cut new ground in 
bringing within its purview persons previously governed by the Marumakkatayam 
and Aliyasantana laws. This is indeed a great achievement. Sections 30, 17 and 
7 cover the cases of such persons. Section 30 confers testamentary power over the 
interest of a member in the undivided spurs of the tarwad, tawazhi, illom, etc. 
Section 7 provides for the devolution of such undivided interest of the member in 
case of intestacy, according to the provisions of the Act and the devolution is not to 
be according to the Marumakkatayam or Aliyasantana laws. Section 17 states 
that intestate succession in regard to such undivided interest as well as to the other 
properties of the intestate shall be in the manner prescribed for the other Hindu males 
and females subject to afew modifications which do not vitally affect any of the 
underlying principles of the Act. 


Disqualifications for inheritance —Consistently with the policy of the Act to confer 
heirship on all blood relations, all disqualifications operating under the general 
Hindu law or previous statutes for purposes of inheritance have been practically 
abrogated.Congenital lunacy and congenital idiocy which were disqualifying factors 
under the Hindu Inheritance (Removal of Disabilities) Act, 1928 are no longer so. 
Section 28 makes it clear that the only disqualifying factors will be, if any,, those 
recognised in the Act itself. Remarriage of a widow shall disqualify in the case 
of the widow of a predeceased son, the widow of the predeceased son of a predeceased 
son and the widow of a brother (see section 24). While one can understand the 
cases of the mother and the grandmothers—paternal or maternali—being regarded 
as exceptions, it is difficult to see why the father’s widow (the step-mother) showd 
be exempt from the principle underlying section 24. Murder or abetment thereof is 
rightly regardetl as a bar to a person’s heirtabe capacity (see section 25). Previously 
some of the High Courts had taken the view that it is not only the murderer but also 
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aS his descendants that will be precluded from succeeding to the victim.! The Madras 

. «High Court had taken a different view.? The Act seems to have accepted the latter 
view. This is implicit in the provision in section 27 that if any person is disqualified 
from inheriting aay property under the Act, it shall devolve as if such person had 
died before the intestate. The Act does not disturb the earlier law which had held 
that.the descendants of a convert from Hinduism to another religion born after 
such conversion will be ineligible to inherit the property of their Hindu relatives. 3 
Asceticism which under the general law was a disqualification for heirsip presum- 
ably continues to be so. Asceticism is tantamount to civil death and a true ascetic 
never comes back to family life nor can he claim any civil rights to property. 


Presumption in case of simultaneous deaths-—-A somewhat novel feature of the Act 
is the provision concerning the presumption to be drawn in cases of simultaneous 
deaths of two persons. Section 21 lays down that in such cases in the absence of 
proof to the contrary the younger of the two shall be deemed to have survived the 
elder. Since there is no reservation, it would follow that the presumption will oper- 
ate even if one of them is a male and the other is a female. 


Pre-emption right—Section 22 provides for a pre-emption right among co-heirs. 
Such right shall be available only in respect of immovable property or a business. 
The right is available only to the co-heirs specified in class I ofthe schedule to the Act. 
If the parties are not agreed as to the consideration to be paid for the interest in res- 
pect of which the pre-emption right is to be exercised, application is to be made to 
the Court to determine the amount. Ifthe applicant is not willing to pay the amount 
he is to be mulcted with'the costs ofthe application. Iftwo or more co-heirs seek to 
exercise the right of pre-emption, the heir who offers the highest consideration for the 
transfer shall be preferred. The conferment of the right of pre-emption is not in any 
way repugnant to the provisions of the Constitution nor does it constitute a restraint 
on alienation, inasmuch as the fixation of the price is left to the Court in case of 
disagreement between the parties, thereby ensuring that the seller will get as fair a 
price as he will get in the market. 


Special provision regarding dwelling houses—To minimise the inconvenience likely 
to arise by reason of the conferment of heirship rights to the females specified in 
class I of the schedule, section 23 lays down that in the case of a dwelling house wholly 
occupied by the members of the family of the intestate, none of the female heirs can 
enforce partition of such dwelling house but they can take their respective shares 
therein only when the male heirs choose to divide their shares in such house. The 
female heirs will however have a right of residence except where any of the heirs is 
a married daughter living with her husband. . : 


The future,—It is clear that the Act has made vast changes in the previous Hindu 
law. Some of its provisions, are almost revolutionary. The conferment of testa- 
mentary power over the undivided interest in coparcenary property, the conferment 
of rights of succession to the daughter and mothe: simultaneously and equally with 
the son over both coparcenary as well as separate property of the deceased, the aboli- 
tion of limited estates for women and grant of full ownership to them in inherited 
property with reti ospective effect, etc., are measures of a far-reaching character likely 
to have considerable repercussions on family life, domestic economy and property 
institutions. Values will have to be readjusted and a new balance achieved. One 
thing is clear. In this as well as in every other case of social legisiation the public 
wiil have to be fully educated in regard to the nature of the changes that have been 
brought about. aed 
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THE HON’BLE MR. JUSTICE GOVINDA MENON. 


The elevation of the Hon’ble Mr. Justice Govinda Menon to the Bench of the 
Supreme Court of India is a matter for pride and satisfaction to the members of 
the Legal profession in Madras. His ten years as a Judge of the Madras High 
Court has revealed Mr. Menon as an ideal Judge. His Lordship endeared himself 
to the members of the profession by his unfailing courtesy and affable qua- 
lities. To the new entrants to the profession he was considerate and gave them 
every encouragement. What stood out most was his practical and essentially 
human approach to the problems coming before him for solution. 


His Lordship’s grasp of the essential principles in all the branches of law is 
well known. The chapter on Marumakkathayam and Aliyasanthana law in the 
latest edition of Mayne’s, Hindu Law received careful editing at his hands, 


Born in September, 1896, Mr. Menon was educated in the Zamorins College 
Kozhikode. He graduated from the Presidency College and completed his law 
course in the Madras Law College. He was enrolled as an Advocate of the Madras 
High Court in September, 1920 and practised in the Madras High Court both 
on the Civil and Criminal sides. He had the good fortune of working under 
eminent leaders of the Bar in his early days. Recognition of his abilities came 
to him when he was appointed Crown Prosecutor in 1940. In 1946 he was chosen 
as the Indian Representative for the International Military Tribunal for the Far East 
for the trial of General Tojo and other major Japanese War criminals. In the 
trials held, he was the Chief Prosecutor on behalf of India. In 1947 came to him 
the highest honour which a lawyer cherishes—elevation to the High Court Bench, 


Mr. Justice Govinda Menon will be assuming charge of his new office within 
the next few days. We are sure that with his vast experience, learning and 
patience Mr. Menon will make a large contribution to the juristic solution of 
constituti onal questions in a pratical and equitable manner, and hold the balance 
between the current socialistic concepts and the fundamental rights guaranteed 
by the Constitution. 


We offer our felicitations to His Lordship and wish him long life, good health, 


and a fruitful term of useful service to the Nation as a member of the Supreme Court 
of India. 


JA 
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N THE CHIEF JUSTICE OF THE UNITED STATES. 


-y 
Last week the members of the legal profession in Madras City had the rare 
privilege of having in their midst Mr. Earl Warren, the present Chief Justice of 
the Unitetl States. 


tn response to the invitation of the Government of India Mr. Earl Warren 
who was vacationing in Switzerland during the annual recess of thg Supreme 
Court of America, is on a visit to India in his cfficial capacity. Mr. Warren is” 
accompanied by his wife. His short sojourn in Madras was fully utilised for 
observing the judicial system of our country in action, and for exchanging views 
with the members of the legal profession on matters of mutual interest. ’ 


Mr. Warren’s concept of the role of lawyers in society and of the legal profes- 
sion in protecting the rights conferred by the Consitution should infuse a feeling of 
responsibility and pride in the minds of every member of the legal profession. 
Addressing a meeting of lawyers in Bombay he is reported to have said “Lawyers 
can make a great contribution to humanity at this critical period of world history 
in deciding whether it is going to live by force of law or by the law of force....... ne 


.... ‘Any right whether it is in a constitution or in a statute or recorded in any other 
way, is nothing more than a paper right unless some lawyer or lawyers are willing 
to stand before a bar of justice and fight for that right until it becomes a 
part of the living law of the land.” 


The distinguished guest visited the Madras High Court on 22nd August, 1956, 
and spent a considerable time sitting with the judges of our High Court in four 
different Courts and watched the hearing of cases. He met the members of the 
Madras Bar Council and matters of procedure and Judicial Administration were 
discussed. Mr. Warren. visited the Law College, Madras. To the students of the Law 
College, he had a stirring message. ‘You and I are engaged in building a temple. 
If we build it up into sufficient beauty and strength to serve all the needs of man- 
kind without regard to wealth, colour, creed, or any social barrier then not only 
will we have done our duty to the cause of justice but we will have given to our- 
selves all the satisfaction that we have served a great cause.” 


A party was got up by a Committee of Hosts in the quandrangle of the High 
Court Buildings and Mr, Warren addressing the gathering explained the working 
of the Judiciary in the United States. Mr. Warren spoke in appreciation of the 
Indian Constitution which he compared to the American Constitution. Every human 
principle incorporated in it he said was incorporated the United States Constitution 
also, Freedom, Independence and Dignity of the individual was guaranteed in both 
the Constitutions. The Indian Supreme Court decisions we were told are cited in the 
United States Supreme Court though not as a direct authority but as a matter 
of great persuasion. On this ocassion the Chief Justice of the United States 
presented to the Madras Advocates Association a set of American Furispurdence in 
58 volumes with Index in 4 volumes and also the United States Code in six volumes. 
The books were received on behalf of the Association by Mr. T. M. Krishnaswami 
Ayyar, the President of the Association. 


The visit of the distinguished guests was concluded with a Dinner Party by 
the Hon’ble Mr. Rajamannar, Chief Justice of Madras. ` 


Mr. Earl Warren rose to his present eminence from humble beginings. He was 
-=> born in Los Angeles, California, on March 19, 1891, of immigrant parents. While 
in High School and later in College and Law School at the University of Cali- 
fornia, Mr. Warren worked at a variety of jobs. After graduating in Arts and 
Law from the University of California, he worked for three years in a law office 
and served in the Army during World War I. 


His public carreer began when he was appointed as Deputy Gity Attorney for 
Oakland in 1919, a stepping stone to the Office of Alameda County District Attorney 
to which he was elected twice. His outstanding record during 14 years in that 
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position brought him state-wide prominence and led to his election in 1939, as 
Attorney. General of .the State. Four years later, when he ran for Goyernor, hg , 
carried every ‘county in the State. 


During his ten years as governor of California Mr. Warren ‘built his reputation 
for integrity and as a leader in social progress. Mr. Warren is credited with 
putting through a liberal social security programme and with aotable work in 
developing schools, roads and hospitals. 


After. spending 35 years in politics in his home State of California, Mr. 
Warren was appointed in’ 1953 as Chief Justice of the Supreme Court of’ the 
United States. In 1954 Mr. Warren earned fame as the man,who led the 
Supreme Court to a unanimous decision striking down as unconstitutional racial 
segregation in the United States Public Schools” The decision was atoñce recog- 
nised as one. of the half dozen most important handed down by the Supreme Court 
during the 164 years of its existence. 

Last year when his name was put forward as a possible presidential Grate 
Mr. Warren ‘publicly refused to make himself available for a nomination. .Of his 
job he is reported to have said “To me, the Chief Justiceship of the United States 
is the most importan job i in the world” 


THE HINDU MARRIAGE ACT (XXV. OF 1955). 


With reference to the communication by Sri B. Bhima Rao; B.A., B. Le, 
Advocate and Ex-M.L.C., Bellary, to the President of the Indian Republic a copy 
of which was published in (1956) 2M.L.J. 42 (Journal) and (1956) A.W.R. 46 
(Journal) the following reply dated 11th August, 1956, received by him i is oa 
for the inforthation of our readers,—(Editor). 

. . No. D. “2096/56. J 

Sai Ki ; Government:of India. 

Ministry of Law, 

“ From E , E A 

Sri E.Venkateswaran, at ae 
Under-Secretary to Gi Government India. z Saad PE 

' To i we : 5 a 
Sri B. Bhima Rao, f . a ee See 
Advocate & Ex-M.L.C., l MEE TEN 


Bellary (Mysore State). i ; 
New Delhi, the 11th ‘August, “1956. 


Susyzct : THe Hinpu MARRIAGE AcT, 1955. tet 

Sir, 

With reference to your letter dated the 21st July, 1956, on the above subject, 
I am directed to invite your attention to the opening words of section 4, which makes 
the repeal subject to other express provisions in the Act. The intention underlying 
clauses (iv) and (v) of section 5 is to save recognised custom and usage. In this 
context, the significance of the definition of custom and usage in section 3 should 
not be lost sight of. 


‘ 


Yours faithfully, 
(Sd.) E. Venkateswaran. 
Under-Secretary to the Government of India,” 


ay A N 


e `’ i is ng í I, we 
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THE SUEZ CANAL CRISIS— 
~  NATIONALISATION OF THE COMPANY BY EGYPT— 
ITS PROPRIETY AND LEGALITY. ° 
By 
A K. PAVITHRAN, B.A., B.L., BarrisTER-AT-LAW, SUPREME COURT ADVOCATE. 


On thé 26th of July, 1956, Col. Gamal Abdul Nasser, the Egyptian President, 
announced the taking over by the Egyptian Government, of the Suez Canal 
Company and its installations, under a Law nationalising the Company, in the 
name of the Egyptian Nation. According to it, the Company would be transferred 
to the State, with all its assets and obligations, and compensation would be paid 
to the shareholders according to the market value of the shares on the 25th of 
July. The object of nationalisation of the Company is stated to be to finance 
the Aswan High Dam from the revenue of the Company, estimated to be at thirty- 
five million pounds per year. The announcement bids fare to imperil the peace 
and security, not only of the Entire Middle-East, but the civilised world as a whole. 


THE CONCESSIONS. 


The Suez Canal came into existence, as the result of a concession, obtained by 
Ferdinand De Lesseps, a former French Consular Official, from Mohammed Said 
Pasha, Khedive of Egypt, on November 30, 1854, to construct the canal, and to 
create a company to administer it. The concession was to be valid for ninety- 
nine years from the date of the opening of the canals at the end of which the canal 
would become the property of the Egyptian Government. Navigation in the Canal 
was to be based on the principle of equality of all nations. This concession was 
followed on January 5, 1856, by a new one which, while confirming the earlier 
concession, contained more detailed provisions, concerning the mutual rights and 
obligations of Egypt and the Company. While reiterating the sovereignty of Egypt, 
the principle of protection of free navigation on the Canal by all nations was 
„reaffirmed in 1956. 


The concessions granted to De Lesseps required ratification by the Sultan of 
Turkey, but owing to the opposition of the British Government, there occurred a 
delay of more than a decade in ratification. But in the meantime, De Lesseps 
went ahead with his work of forming the Company in 1858 and launching construction 
work in 1859. Finally he entered into a new Convention with Ismail Pasha, the new 
Viceroy, on January 30, 1866. This convention was ratified on March 19, 1866, by 
the Sultan. Noteworthy among the new provisions was Article 16, which stated 
that the Company was an Egyptian Corporation, subject to the laws and customs 
of the country. It provided, however, for the application of French Law on Corpo- 
rations, to the Company. 

In 1869 the Company was inaugurated, and by that time, Britain became very 
much interested in the Canal, as a commercial and strategic route. In 1874, Khe- 
dive Ismail, sold his holdings in the Canal Company to the British Government for 
a sum of £4,000,000, which made her an important shareholder in the Company. 
Arabi Pasha’s revolt supplied an excuse for Britain to occupy Egypt in 1882. It gave 
-Her an important stake in the affairs of Egypt. 


: : THE CONSTANTINOPLE CONVENTION. 


In 1888, the Convention of Constantinople was concluded by nine major powers 
(France, Germany, Great Britain, Austria-Hungary, Spain, Holland, Italy, Russia 
and Turkey). This treaty consists of seventeen articles, and the first article says 
“the canal is open in time of peace as well as of war, to merchantman and men-of- 
‘war of all nations. No attempt to restrict the free use of the Canal is allowed in 
time either of peace or of war. The canal can never be blocked.” In other 
words, the canal was neutralised as proposed in 1875 by Sir Trawers Twiss, and 
as supported by The Institute of International Law in 1879. Article 10 of the 
Gonvention gave Turkey and Egypt the right to take meagyres as might he 
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necessary for their defence and for the maintenance of public order. This provision 
was made subject to the reservation stated in Article 11, that these measures musi e. 
not obstruct the free use of the canal. 


Thus the Constantinople Convention provided for the neutr4lity of the Canal, 
without taking away the sovereignty of Egypt, which was clearly preserved in Article 
10. The British occupation of Egypt however, was taken advantage of by hér, to 
manipulate the neutrality of the canal to her advantage, regardless of the legal 
sr aia of such a move. This is proved by what happened during the two World 

ars. 


How FAR THE CONSTANTINOPLE CONVENTION WAS OBSERVED IN PRACTICE. 


Britain’s enemies were refused access to the Canal during both the World Wars. 
The canal was closed as a result of enemy air activity for 76 days (seventy-six days) 
throughout the whole of the second World War. There was no freedom of naviga- 
tion for the ships belonging to the enemy powers. In the second World War when 
“ The struggle for mastery came before everything else, the Suez Canal Convention 
was for the duration of the hostilities so much of waste paper”. The British had even 
a plan to block the Canal in the event of the Germans reaching the Suez. To crown 
everything, the British wanted the Egyptians to join a Middle East Defence Scheme 
against Russia, which is hardly consistent with the Constantinople Convention 
of which Russia is a signatory. It will thus be seen that from rg14, the Suez Canal 
became not so much a neutralised area, as a strategic life-line of defence for Britain. 


The war in Palestine in 1948 brought again to the fore, the question of the obser- 
vance of the Canal Convention. t, as a belligerent applied various restrictive 
measures against enemy ships, and against neutral ships carrying contraband of 
war. In fact, a regular regime of inspection of ships was esiablished in Alexandria, 
Port Said and Suez. Although these measures interfered with normal navigation 
through the Suez Canal, no protests were raised by any maritime powers. It was 
impliedly admitted that, Egypt at war with Israel, was within her rights to adopt 
measures of self-defence and did not violate the Suez Canal Convention of 1888. 


RELATIONS BETWEEN GREAT BRITAIN AND EGYPT. 


Turkey having entered the first World War against the allied Powersin Octo- 
ber, 1914, Great Britain, by a unilateral declaration, dated December 18, 1914, 
terminated the Turkish Suzerainty and declared a Protectorate over Egypt. On 
February 28, 1922, Gieat Britain, by a unilateral declaration, terminated the protec- 
torate and while declaring Egypt to be an Independent Sovereign State, reserved 
for future negotiations between the British and Egyptian Governments, the question 
among others, of the defence of the Canal. 


The relations between Great Britain and Egypt were placed on a new basis, by 
the Anglo-Egyptian Tieaty of Friendship and Alliance, signed in London, on August 
26, 1936, formally terminating the occupation of Egypt by the British Forces. 
The Treaty, in Article 8, stated that the Canal was “ An integral part of Egypt”, 
but that Britain was entrusted with the task of its defence, pending the ability of the 
Egyptian Army to perform the same. Britain was therefore authorised to keep 10,000 
soldiers and 400 pilots in the Canal Zone. British troops were to evacuate the rest 
of the Egyptian Territory. At the time of this Treaty, no one raised the question 
of its compatibility with the Constantinople Convention of 1888, as it gave Britain 
de. facto control of the Suez Canal. It should be pointed out in this connection that 
at no time did the British assume direct responsibility for the administration of the 
Canal traffic, which was left entirely to the Canal Company, and that at no time did 
they deprive Egypt of her traditional right as the Sovereign Power to exercise Police, 
Customs and Sanitary controls over the Canal and its adjacent areas. 


RELATIONS BETWEKEN EGYPT AND THE SUEZ CANAL COMPANY. 


The original acts of concession were modified subsequently by numerous con- 
ventions, among which the Convention of March 7, 1949, introduced threg main 
modifications into the Gompany’s status i 
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(1) The Company was gradually to “Egyptianise” its personnel. The admi- 


. + siistrative employees were to conform to the Egyptian Law passed in 1947, on Corpo- 


rations operating in Egypt, according to which, at least 40 per cent of the members 
of the Boards of Directors of such Corporations must be Egyptians, and a%o that the 
personnel of the Corporations must be 75 per cent. Egyptians, and receive at least 65 
per eent. of the total pay roll. As regards the Board of Directors of the Company, 
the new Convention provided for an immediate additional appointment, of two 
Egyptians, ‘thereby raising their number to four, with the understanding that it 
should be raised to seven by 1964. 


(2) The Company agreed to pay the Egyptian Government seven per cent. of 
its gross annual profits. By this arrangement, the Egyptian Government again 
became a partner. 


(3) The Company also agreed to exempt from the Canal toll charges, small” 
scale shipping of Egypt. 


This Convention was not greeted in Egypt with popular enthusiasm, despite 
the new profits accruing, to the Egyptian Government. 


After protracted negotiations between Egypt and Britain, the final Treaty about 
the Suez Canal was signed in Cairo on October 19, 1954, which provided for the 
evacuation of all British troops from the Egyptian soil, within 20 months of its sig- 
nature. It shows that at long last, Great Britain has accepted that the Canal 
zone was the exclusive responsibility of Egypt, which has become the sole Guardian 
of the World’s major strategic water-way. By the operation of Col. Nasser’s law 
of Nationalisation, Egypt has also become the only operator of the Canal traffic. 


The Anglo-Egyptian Treaty of 1954 is very important, as it sets out very clearly 
the position in regard to the Sovereignty of Egypt on the one hand, and the character 
of International Water-way, on the other. Article 8 of it says : “ The two contract- 
ing’ Governments recognise that Suez Maritime Canal, which is an integral part of 
Egypt, is a water-way economically, commercially and strategically of international 
importance, and express the determination to uphold the Convention guaranteeing 
the freedom of navigation of the Canal, signed at Constantinople, on October 
29, 1888.” 


THE FOLLOWING FACTS ARE ESTABLISHED FROM THE DOCUMENTS CONSIDERED ABOVE: ` 


1. The Sovereignty of Egypt—The Sovereignty of Egypt over the Canal is 
undisputed right from 1854. The Canal itselfisin Egypt and is an integral part of 
Egypt. Article 16 of the Convention of 1866 says, that the Company was an 
Egyptian Corporation subject to the laws and customsofthe country. Article 10 of 
the Convention of 1888 gave Turkey and Egypt the right to take measures as might 
be necessary for their defence and for the maintenance of public order. Article 8 
of the Treaty of 1936 emphasizes again that the Canal is an integral part of 
Egypt. The Convention of March 7, 1949, subjects the Company to a rapid 
process of “Egyptianisation.” And finally, Article 8 of the Treaty of 1954, clearly 
and unmistakably establishes the Sovereignty of Egypt. 


2. The Character of the Canal_—As already observed, the legal effect of the 
Convention of 1888 is to neutralise the Canal, which has the effect that “War 
cannot be made and prepared”? in the Canal. It has been further amplified 
and made more clear by Article 8 of the Treaty of 1954, by describing the 
character of the Canal as one of “International Importance.” In other words, 
it means, the protection of free navigation on the canal by all nations. 


The Gonvention of 1888—That the Convention of 1888 has been honoured 
more in its breach than in its observance, especially from 1914. 


e 
4. That the Convention of 1888 does not confer on the Suez Canal Company 
the status of an International Institution, ; 


. 
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A lot of heat has been generated in London, Paris and Cairo on the Suez 
crisis, but not much light. In this “triangular crossfire 'of emotionalism’, the +- 
real issues involved in the dispute are getting clouded. The two basic issues are : 

e 


1. Is Egypt’s nationalisation of Suez Canal, illegal, void and without juris- 
diction ? 


2. Will it change or alter the character of the canal ; in other words, will 
it interfere with the free-flow of traffic through the Canal ? 


“Sovereignty”, says Oppenheim, “is supreme authority and authority which is 
independent of any other earthly authority. Sovereignty in the strict and narrowest 
sense of the term implies, therefore, independence all round, within and without the 
borders of the Country. 


The nationalisation of the Suez Canal Company is an act, which nobody can dis- 
pute, comes within the sovereign rights of Egypt, because the canal itself is in Egypt 
and is an integral part of Egypt, and the Company is a private limited Company, 
registered in Egypt, and is subject to Egyptian laws and customs. The Convention 
of 1866 calls it an “Egyptian Corporation.” 


The exercise of Sovereignty of any State over its natural resources has been 
provided for, by a Resolution of the Genera] Assembly of the United Nations in 
December, 1952. The right of every Sovereign country to raise resources for its 
economic independence, is an inherent right belonging to it. 


On the principle of Eminent Domain, the power of the Sovereign to take proper” 
ty for public usc, without the owner’s consent, upon making just compensation, has 
been exercised since the days of the. Romans. The power of Eminent Domain is 
an attribute of Sovereignty. It is an inherent power, necessary to the very existence 
of any Government. 


Most of the major progressive countries of the world have nationalised their 
ublic utility concerns. The British Government have nationalised Coal, Gas, and 
Trans rt. The French Government have nationalised Banking and Insurance. 
The Estates of the Zamindars, the Imperial Bank of India, and Life Insurance 
Business, have been nationalised by the Indian Government. 


It will be difficult to challenge Egypt’s right to nationalise the Suez Canal 
Company. When Iran’s right to nationalise the Anglo-Iranian Oil Company was 
questioned before the International Court of Justice, it was held that the Court had 
no jurisdiction’ to interfere. Nationalisation was ultimately accepted in Iran. 


No question of expropriation has arisen in this case, since all the shareholders 
are promised compensation according to the market value, as on the 25th of July, 
1956. 


The second issue is with regard to the right of free navigation on the Canal, and 
Egypt’s obligation to safeguard the freedom of navigation. This issue unfortun- 
ately is clouded by passion, prejudice and prestige. The step taken by the Egyptian 
Government, has so far not affected the transit of shipping through the Canal, and 
according to the Declarations made by the Government, it is not intended to affect 
it either. The Government of Egypt has declared that they will honour all the 
obligations arising under International Agreements. It is only reasonable and logical 
to expect that, it is to Egypt’s interests to see that as many ships as possible pass 
through the Canal, without let or hindrance. Egypt has proved her bona fides by 
her quick cancellation of the ban on exports to Britain, and subsequently the ban on 
exports to France. She hasonly stopped vessels carying cargos to Israel, and even 
here, she has claimed to be acting within her rights as a belligerent, since she has not 
yet signed any formal peace-treaty with Israel. 


e 
It is contended that the Convention of Constantinople makes the Suez Canal 
an International Institution, and as such the Egyptian Government cannot nationalise 
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it. This contention lacks substance, and appears io be the outcome of the anxiety 
of those powers who feel that they will be deprived of the enormous profits which 
they have been making from the exploitation of the Canal. There can be no question 
of denationalisinge the canal and making it subject to the jurisdiction o® an inter- 
national agency, as that would amount to a surrender of Egypt’s sovereignty. 


What has to be borne in mind in this connection is that, the nationalisation of 
the Canal Ccompany has no bearing on the question of securing freedorfl of naviga- 
tion in the Suez Canal, which is regulated by the Convention of 1888. Egypt’s 
right to nationalise the Canal Company, and its obligation to keep the canal open 
for international navigation, have to be kept separate. The two are distinct and 
separate from each other. 


One wonders which is the International Authority under which the Suez Canal 
Company has been constituted, and what is the law applicable to it? Is the Canal 
Company an International Juristic person, endowed with full autonomy to the 
exclusion of the substantive or adjective law of the country in which it is situated. 
In what way can the company be compared, for example, to such bodies as the Inter- 
national Danube Commission, the International Institute of Agriculture and the 
International Commission of Cape Spartel Lighthouse and others, which have a 
distinct juridical personality, independent of the Municipal law of the State where 
they are situated. Has the Convention of 1888 any provision to enforce its authority 
for the breach of any of its provisions ? On the other hand, it leaves us in no doubt 
that the Suez Canal Company is a private Company, or as stated above, an 
Egyptian Corporation, subject to the jurisdiction of the Egyptian Law. How can it 
be said that the Egyptian Courts have no jurisdiction in actions, brought by the 
Officials of the Canal Company, against the Company ? 


It will be interesting to recall in this connection that, though a number of rules, 
substantially as those laid down in the Suez Canal Convention, are adopted as the 
basis of the neutralisation of the Panama Canal according to theeHay-Pauncefote 
Treaty, concluded between the United States and Great Britain, on November 18, 
1901, the right of regulation and management of the Canal still remains exclusively 
in the hands of the United States, which has never accepted internationalisation. 


The dispute which has arisen over the nationalisation of the Suez Canal Company 
is not a matter to be settled by force. The use of force is not only the wrong way, 
but would be an act of aggression, under the Charter of the United Nations. Unless 
and until the Canal is closed to shipping, there is no justification at all for using 
force against Egypt. Egypt’s right to nationalise the Canal Company can scarcely 
be disputed, nor the need for satisfactory guarantees for the international use of the 
Suez Canal. With her policy of promoting peaceful settlement of international 
disputes, it is hoped, that it will be possible for India to reconcile these two needs, 
without insistence on International Control of the Suez Canal. 
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CHOICE OF LAW AND JURISDICTION UNDER THE SPECIAL 
MARRIAGE ACT 
By 


Paras Diwan, LL.M. 


The questions of choice of law and jurisdiction under the Special Marriage 
Act, 1954, may assume importance due to the fact that the statute is very wide in 
its application : any two persons, whether Indians or otherwise, may solemnize 
their marriage under the Act in India on the fulfilment of conditions prescribed. . 
The Act does not provide for even specified period of residence, though under section 
5 of the Act a notice of the marriage can be given to the Marriage Officer only if one 
of the parties has resided within the district of the Marriage Officer for at least thirty 
‘days immediately preceding the date of the notice. Further under Chapter III 
of the Act any marriage may be registered and by virtue of the registration the parties 
can take advantage of the various provisions of the Act: In this case only thirty 
days’ residence of the parties within the jurisdiction of the district where the 
marriage is to be registered is enough. 

The Act extends to the whole of India except the State of Jammu and Kashmir. 
It also applied to domiciled Indian citizens residing abroad. The Indian citizens 
‘domiciled abroad may also solemnize their marriage under the Act. 


Hitherto, we have not been faced with such problems of inter-State conflict 
-of laws as are faced by the American Courts. Owing to personal laws in the United 
States differing from State to State, the Courts, adjudicating upon disputes as 
to personal relations have been faced with difficulties which have given rise to 
‘certain problems in Conflict of Laws. 

In India we have two sets of laws governing the personal relations. One set 
of laws govern different communities?! and the other set of law governs all the 
communities ‘whenever it is applicable to them”. In India personal laws differ 
from community to community®: each community in matters of marriage, legi- 
timacy, inheritance and succession is governed by its own personal law‘, 





1. Britishersin India consistently followed the policy of not interfering with the personal matters 
and personal law of Indians. At the time when Britishers came to India, there were two major 
communities each governed by its own law in personal matters. Both the laws, Hindu Law and 
Muslim Law, applicable to Hindus and Muslims were considered to be divinely laid. After the 
establishment of British regime in India another community developed in India which came to be 
known as Native Christians. Another law was enacted for them, and they were governed by that 
law. There also developed some other minority communities, such as Parsis and Anglo-Indians, 
and the British Government provided different laws for them too. In respect to other laws, the 
British Government, gradually transplanted English institutions with such modifications and alter- 
ations as were necessitated by the local conditions. The result was that penal law and other civil 
laws were uniform throughout the British India and the personal laws differed from community to 
community. 

2. The Special Marriage Act was passed with a view to provide a law for marriage among the 
persons mentioned therein. ‘The Bill was published in the Government of India Gazette with a state- 
ment of objects and purposes. 

The rules down in personal laws are so strict that it ıs very difficult for a person to marry 
outside his community or caste. Unless the person belonging to the other community converts to the 
religion to which the other party belongs, no marriage is possible, cither under the personal law of 
the former or the latter. In some laws even conversion will not help, such as Parsis. Even when 
conversion is recognized, the persons so marrying are so much looked down upon by both the com- 
munities, that sonfetimes the fite of the newly-weds become difficult. 

4. In other matters, the law is almost uniform throughout India. 
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But our judges are not confronted with those problems with which the American 

, judges are, due to the fact that there are not many mixed marriages in India and 

l Whenever they take place they are solemnized under a different law which is neither 

the law of the bride nor the law of the bridegroom. Thus there has nevergbeen con- 
flict of laws between the various laws of the communities}. 


Such has been the bacon mixed marriages in India that even when two Hindus 
belonging to different castes intended to marry they could not do so under Hindu 
Law?. They had to take recourse to a different law. Prior to the®*year 1937, 
it was only the Special Marriage Act of 1872. By a statute passed in 19373 Hindus 
belonging to different castes could inter-marry provided they subscribed to the tenets 
of the Arya Samaj. In 1949 mixed marriage in the sacramental forms were made 
valid by virtue of an enactment of that year, Now, under the Hindu i 
Act of 19558, inter-caste marriages in sacramental form can be solemnized by 
Hindus. But even today if persons belonging to different communities want to 
marry they can do so only under the Special Marriage Act, 1954. Prior to 1954 
it was the Special Marriage Act of 1872. 


The one purpose of the Special Marriage Act of 1954° is to do away with certain 
provisions of the old Act which have not been found suitable. But its purpose in 
effect is much wider. It may not apply to any one if no one chooses to marry under 
it. But that is not possible. All those who desire to enter into mixed marriages 
cannot help but to take recourse to the provisions of the Act. 

The Act gives a very wide jurisdiction to the Indian Courts. Only on the basis 
of residence the parties can solemnize their marriage in India under the Act. Same 
is true in respects to matrimonial causes. On the basis of residence the relief can 
be provided to all the marriages solemnized or registered under the Act. 

The question of capacity, formal validity and essential validity are governed 
under the Act. If parties have capacity to marry under the Act and if they perform 
the ceremonies provided therein, their marriage will be valid. They may obtain 
a marriage certificate under the Act, and that will be the conclusive proof of the 
marriage. ° 

So long as the marriage is between parties who are domiciled Indians, there is 
no difficulty. Difficulties crop up when the marriage is performed between a person 
domiciled in India and the other person domiciled elsewhere; or when both the parties. 





1. Such marriages were performed under the Special Marriage Act. 


2. Originally Hindu Law recognized two forms of inter-caste marriages: anuloma and pratiloma. 
When a Hindu male of superior caste married a Hindu female of inferior caste it was known as anuloma 
marriage. The reverse was the case with fratiloma marriage. Though our sages were not in favour 
of such marriages, however, the Courts in India soon held that such marriages were obsolete and 
invalid. It was the Bombay High Court alone which accorded recognition to anuloma marriages, 
though it assigned a lower status to the offspring of such marriage, vide Bai Gulab v. Jiwan Lal, LLR. 
(1922) 46 Bom. 871 ; Natha v. Gulab, I.L.R. (1981) Bom. 1. 

. The Arya Marriage Validation Act. e operative part of the Act ran: “ Notwithstanding 
any provision of Hindu Law, usage or custom to the contrary no marriage contracted whether before 
or after the commencement of the Act between two persons being at the time of the marriage Arya 
Samajists shall be invalid or deemed ever to have been invalid by reason only of the fact that parties 
at any time belonged to different castes or different sub-castes of Hindus or that either or both of the 
parties at any time before the marriage belonged to a religion other than Hinduism.” 

4. The Hindu Marriage Validity Act. The operative part of the Act ran, “ Notwithstanding 
anything contained in any other law for the time being in force, or in any text, rule or interpretation 
of Hindu Law, or in any custom or usage, no marriage between Hindus shall be deemed to be invalid 
or ever to have been invalid by reason only of the fact that the parties thereto belonged to different 
religions, casie a sub-castes or sects.” 

. In r944, a Hindu Law Committee was appointed under the Chairmanship of Dr. B. N. Rau. 
The Gisnities submitted its report in 1947 with a draft of Hindu Code Bill. The Hindu Code Bill 
was introduced in the Central Legislative Assembly in that year and it was referred to a Select Commit- 
tee, On gth April, 1948, the Committee submitted its report. Some of the provisions of the Bil 
were discussed by the provissional Parliament of Indian Dominion in its August 1948 session. But 
since the Bill could not be passed by that Parliament before its dissolution, it stood lapsed. 

6. In deferenee to certain conservative opinion in India, the Indian Parliament deemed its 
fit to split the Hindu Code Bill in different parts, and tointroduce different parts in different Bill 
The Hindu Marriage Act is the first instalment of that scheme. 
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are domiciled abroad. Suppose the latter has capacity under the Act but lacks it under 
the law of his domicil. If the parties solemnize their marriage and obtain a marriage » . 
certificate, are the Courts of other countries boundto recognize it? The rules of Private 
International law provide that the parties must have capacity according to the 
law of their domicil. Under such circumstances it is likely that the marriage may 
not be recognized elsewhere. Indian Courts or the Marriage Officer is not 
competent to make enquiry in such a case whether the party domiciled abroad 
has capacRy to marry under his lex domicilii. : 

The same difficulties arise in reference to matrimonial causes. It is a rule 
of Private International Law that the dissolution of marriage is governed by the 
lex domicilii of the parties. Suppose, a husband and wife domiciled abroad get their 
marriage registered under the Act. Since registration enables them to take ad- 
vantage of the provisions of the Act, after getting their marriage thus registered they 
may institute a proceeding, say, for obtaining divorce by mutual consent. Suppose, 
under the law of their domicil divorce by mutual consent is not available (obviously 
due to this reason they choose to register their marriage under the Act), the Indian 
Court pronounces a decree of dissolution of marriage. One of the parties, sa 
husband goes back to the country of his domicil and enters into a marriage wi 
another woman domiciled there. In such a case, it is submitted that he will be 
liable to prosecution for bigamy : for the Courts of his domicil will not recognize 
the decree for dissolution of marriage passed by the Indian Court. 

The like difficulties may be faced in respect to other matrimonial causes. 


These are problems which may arise under the Act, in case persons domiciled 
in other countries choose to marry or take advantage of the Act. It is not that there 
is much to say against the liberal provisions of the Act, but difficulties arise because 
not all other systems of Private International Law are so liberal. And probably 
our rules of Private International Law based as they are on the English system, 
are also not so liberal. Probably we will have to make some fundamental departures 
from the English rules of conflict of laws. The liberal provisions of the Special 
pacer Act ghould open a way to depart from our authorities which are based 
primarily and essentially on English authorities. 

THE SPECIAL MARRIAGE ACT OF 1872.1! 


Under the Special Marriage Act of 1872 as amended by the Act of 1923, persons 
falling under either of the following two categories could marry : 

(a) If neither of the parties belonged to Christian,* Jewish, Hindu, Muslim ë 
Parsi‘ Buddhist’, Sikh®, or Jain? religion, or 
(b) If parties professed Hindu, Buddhist, Sikh or Jain religion 8. 

The peculiar feature of the Act was that ns belonging to any religion could 
solemnize their marriage provided they Gaala say in their declaration ae they did 
not belong to religion which was caught under the inhibitions of the Act. No 
penay was attached for declaration in respect to one’s religion. Thus prior to 
1923 the parties could marry under the Act by filing a declaration saying therein 
that they did not profess Christian, Hindu, Mohamedan, Parsi, Buddhist, Sikh or 
Jain religion, even if they professed either of them®. It was considered merely 
as renunciation of one’s religion?®, 





See Earlier portion of the Article. 
Christians solemnize their marriages under the Christian Marriage Act, 1872. 
Muslims solemnize their marriages under Mohammedan Law. 
Parais solemnize their marriages under the Parsi Marriage and Divorce Act, 1936. 
Buddhists are governed by Hindu Law and custom prevalent among them. 
Sikhs are governed by the general Hindu Law, which is varied by custom recognized among 
the Sikhs. 

7. Jains are also governed by the General principles of Hindu Law, though in certain matters 
the provisions of Hindu Law are varied by virtue of custom applicable to them. . 

8. This provision was inserted by the amending Act of 1923. 

g. Second Schedule of the Act. Both the parties have to file such a declaration separately. 

10. Ifa personsfiled a false declaration in respect to his caste or religion no penalty was attached 

to it. 

Under the new Act, any person, making, signing or attesting any declaration containing false 


papery 
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Capacrry tro Marry.—A marriage under the Act could be solemnized if the 
‘© parties fulfilled the following conditions : (a) Neither party at the time of the mar- 
riage had a spouse living, (b) the bride had completed the age of 14 years 
and the bridegroom the age of 18 years at the time of the marriage, and # either of 
the parties had not attained the age of 21 years he or she had obtained the consent 
of his/her guardian}, (c) the parties were not related with each other in any 
degree of consanguinity or affinity which would, according to any law to which 
either of them is subject, render a marriage between them illegal? ° 

FORMALITIES.— The marriage under the Act could be performed in any form, 
though it was necessary for each party to say to the other in the presence and hearing 
of the Marriage Registrar and three witnesses: “I (AB) take thee (CD) to be my 
lawful wife (or husband) ”. 

INCIDENCE OF MARRIAGE UNDER THE AcT.—As regards the nullity, divorce 
and judicial separation the provisions of the Indian Divorce Act? were applicable 
to marriages solemnized under the Act. 

Probably very few people would not have liked to take advantage of the pro- 
visions of the Special Marriage Act had the Act contained only the above provisions. 
But the Act contained certain provisions which were not liked by many, especially 
by Hindus. 

If a person professing the Hindu, Buddhist, Sikh or Jain religion married under 
the Act and if he was a member of a Hindu joint family, then his marriage meant 
an automatic severance from his family, This severance under the provisions of 
the Act was so complete that if the person marrying under the Act happened to be 
the only son of his parents, the latter could make an adoption if they wanted to. 
Further on, he was denied the right to make an adoption to himself in case he did 
not get a male issue. § : 

In respect to the proprietary rights in the joint family property of his family, 
no doubt he has the right to claim his share, but that was all. Neither could he 
succeed to the property of his agnates, cognates or collaterals, nor could the latter 
succeed to his property. Succession to the property of a Hindu enarrying under 
the Act was not governed by the rules of Hindu Law, but by the provisions of the 
Indian Succession Act,® as the Act laid down that the succession to the property 
of persons and their issues marrying under the Act was governed by the Indian 
Succession Act. 

Further, such a person could not hold any religious office or service nor was 
he entitled to the management of any religious or charitable trust”. Though 
besides the above modifications, a Hindu marrying under the Act was governed by 
the rules of Hindu Law. But the modifications made were so much that they almost 
amounted to outcasting a Hindu from his caste. Many people would like to enter 
into mixed marriage, but not all are willing to forego their religion. The result was 
that not many people could take advantage of the provisions of the Act. 

In view of the above it was necessary that the Special Marriage Act of 1872 
was brought in consonance with the needs and requirements of Hindu society. 
Consequently the new Special Marriage Act was passed in 1954 by the Indian 
Parliment which repealed the Act of 1872. 


Tue SPECIAL MARRIAGE ACT, 1954. 


Like the Act of 1872, the new Special Marriage Act is applicable only to those 
persons who choose to marry under it. The outstanding feature of the Act, in the 





statement commits the offence described in section 199 of the Penal Code. It may be noted that under 
the old Act the no-penalty rule is applicable only in repet to the religion. 

Section 2 of the Act. Under the Hindu Marriage Act, the age is 15 and 18 respectively. 
Ibid. 


Section 22 of the Act. 
Section 26 of the Act. 
Section 25 of the Act. e 
Section 24 of the Act. 
Section 23 of the Act. 


S pgp pm 
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view of the pe writer, is the provision which provides that persons who have 
married under a different law can also take advantage of the Act by getting theip .. 
marriage registered under the provisions of the Act}. 


Caracrry to Marry.—Any two persons may solemnize thelr marriage under 
the Act provided they fulfill the following conditions at the time of the marriage® : 


(a) neither party has a spouse living, 

(b) neither party is an idiot or lunatic, 

(c) the bride has completed the age of 18 years and the bridegroom the age 
of 21 years3, 

(d) the parties are not within degrees of prohibited 1elationship‘, 


Any two citizens of India who are residing or domiciled outside the territories 
of India can also solemnize their marriage under the Act, provided they fulfill the 
above conditions. 


Forsatiries.—The domicil or permanent residence in the district in which 
the marriage is to be performed is not necessary under the Act. It is enough one of 
the parties has his residence for thirty days in the district in which the marriage is 
to be solemnized®. On the basis of thirty days’ residence the parties are required 
to give a notice of their intention to solemnize their marriage to the marriage officer 
of the district”. The notice is kept in the Marriage Notice Book and a copy of it 
is affixed in some conspicuous place of the office of the Marriage Officer. In case 
parties are not permanent residents of the district, a copy of the notice is transmitted 
to the Marriage Officer of the district in which the parties permanently reside. 


Any person may file objections to the marriage before the expiry of 30 days 
from the date of the publication of the notice on any ground specified in section 4 
of the Act’, 





1. Chapter WI of the Act. 

2. Section 4 of the Act. Compare it with the similar provisions of the Hindu Marriage Act, 
1955, contained in section 2. 

See also, English Matrimonial Causes Act, 1937. 

g. The age-limit under the old Act was lower, see above. The age-limit under the Hindu 
Marriage Act is 15 and 18 respectively. 

4. The degrees of prohibited relationship have been thus defined in the Act : ‘‘ A man and any 
of the persons mentioned in Part I of the First Schedule and a woman and any of the persons men- 
tioned in Part IT of the said Schedule are within the degrees of prohibited relationship + 

Explanation F—Relationship includes— 

(a) relationship by half or uterine blood as well as by full blood ; 

(6) illegitimate blood relationship as well as legitimate ; 

(c) relationship by adoption as well as by blood ; and all terms of relationship in this Act shall 
be construed accordingly. 

Ex ion LI—‘ Full blood’ and ‘ half blood’—two persons are said to be related to each other 
by full blood when they are descended from a common ancestor but by different wives and by half 
blood when they are descended from a common ancestor but by different wives. 

Explanation III—‘ Uterine blood ’—two persons are said to be related to each other by uterine 
blood when they are descended from a common ancestress but by different husbands. 

oe iV—In Explanation Il and TU, ‘ ancestor’ includes the father and ‘ ancestress’ the 
mother. 

See also First Schedule of the Act which gives in details the degrees of prohibited relationship. 

5§. Clause (e) of section 4 of the Act. 

6. The form of the notice is contained m Second Schedule of the Act. As regards the provision 
of residence the Act provides that before giving notice one of the parties ‘ has resided for a period 
not less than go days’, and the marriage can be solemnized after the expiration of go days from the 
date on which notice was given. Nowhere it has been provided that during the latter period also 
parties or either of the parties should reside in that district. 

Je Ses sections 5 and 6 of the Act. 

8. Section 7 ofthe Act. The grounds are that those on which a person lacks capacity to marry; 
see section 4 of the Act. 
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In case no objections have been filed the marriage may be solemnized after 
.e ghe expiry of thirty days from the date of publication of the notice. 


In case the objections are filed, the marriage officer must dispose @f the ob- 
jections within thirty days of their filing : If he comes to the conclusion that objections 
are valid he would refuse to solemnize the marriage. The party aggrieved from 
the finding of the marriage officer may appeal to the District Court. The decision 
of the District Court shall be final. If the marriage officer comes to the finding 
that the objections made were not reasonable and were not made in good faith he 
may impose a fine on the objector which may extend to Rs. 1,0001, 


If the parties desire to solemnize the marriage outside the territories to which 
the Act applies, if objections are filed to the solemnization of the marriage and if 
the marriage officer expresses doubts in respect to the solemnization of the marriage, 
the record should be transmitted to the Central Government which, after making 
enquiries into the matter, shall give a decision. The marriage officer shall act 
accordingly?, 


Before the solemnization of the marriage, the parties are required to sign a de- 

claration® stating their status (whether they are kamani, widow/widower, 

divorcee, as the case may be)and that they are not within the degrees of prohibited 

relationship and have attained the age of 18 and 21 respectively. The declaration 

pa be signed by the parties and three witnesses and countersigned by the Marriage 
cer, 


The marriage may be solemnized in any form, though it is essential that the 
bridegroom and the bride should, in the presence of three witnesses and the Marriage 
Officer, say to each other : 


“ I (AB) take thee (CD) to be my lawful wife (or husband). ” 


Registration of the marriage under the Act is essential. After the solemnization 
of the marriage, the Marriage Officer enters a certificate of the marriage in the pres- 
cribed form4 in the Marriage Certificate Book. The parties and thé three witnesses 
have also to put their signatures on the certificate. The certificate is the con- 
clusive proof of the marriage. 


Nuturry or Marriacz.—-The Indian law asyembodied in the Act has been 
greatly influenced by the English Law. The distinction between void and voidable 
marriages which has its origin in English law is a doctrine of Church and which has 
been criticised both at the Bar and the Bench, has, been incorporated in the Act, 
though some of its incidence have been modified ®. 


° 


any marriage solemnized under the Act will be void on any one of the following 
grounds : 


(a) The respondent had a spouse living at the time of the marriage,” 
(b) The respondent was an idiot or lunatic at the time of the marriage, ê 





1. Section 1 (2) of the Act. 

2. Section 10 of the Act. It is ho that this provision would save many complications 
arising due to a marriage performed in foreign land. 

3. The form of the declaration is given in Schedule ITI of the Act. This declaration is almost 
he same as contained in the old Act, with the exception that no declaration as regards caste or 
eligion is necessary. 

4. Section 13 of the Act, the form of certificate is contained in Schedule V. 

5. See the observations of Vaisey, J., in Re Ames’ Settlement, (1 Ch. 217 at 220. See 
Cheshire Private International Law. See Paras Diwan, Divorce Law of Hindus : Contemplated 
Reforms , and a Few Suggestions, A.I.R. (1953) Journal g. 

6. Ses below. 

7. Under the English Matrimonial Causes Act and the Hindu Marriage Act also this is co. 

8. Under the Hindu Marriage Act, 1954, the minimum age is 18 and and 15 respectively; 
under the Matrimonial Causes Act the marriage is void ab initio if either party is under 16 years. 
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(c) The respondent has not completed the age of 21 years (in the case of 
the husband) or 18 years (in the case of the wife) at the time of the marriage,! « *- 


(dj The parties were related to each other within the degrees of prohibited 
relationship?®. 

(e) Either party was impotent at the time of the marriage and continued 
to be so tįll the date of the presentation of the petition’. 


rei solemnized under the Act is voidable on any one of the following 
grounds : 


(a) The respondent has wilfully refused to consummate the marriaget. 


(b) The respondent was, at the time of the marriage pregnant by some person 
other than the petitioner : no marriage can be annulled on this ground if the peti- 
tioner was aware of the fact, if the petition is presented after one year has elapsed 
since the date of the solemnization of the marriage and if the marital intercourse 
has taken place with the consent of the petitioner after the discovery of the res- 
pondent’s pregnancy &. 


(c) The consent of the petitioner was obtained by fraud or coercion’; 
no marriage can be annulled on this ground if the petition for annulment was presen- 
ted after the expiry of one year from the date of the discovery of the fraud or of ceasing 
of coercion ; or if the petitioner has, with his free consent, lived with the respondent 
2s husband or wife, as the case may be, after the discovery of the fraud or ceasing 
of the coercion, 


The Act makes a departure from the English law in providing that the children 
of the void marriage will be legitimate children. The children of the voidable 
marriages are also legitimate children, though they have no right of succession 
in the property of any other person except their parents’. It seems that all 
other incidents of nullity of marriage will apply under the Act®. Thus the Act, 
though it recggnizes the children of void and voidable marriage as legitimate 
offspring of their parents, does not confer full rights on them to which they would 
have been entitled had the marriage been valid. 


Drvorce.—In respect to the law of marriage and nullity the Special Marriage 
Act has followed almost the English Common Law. But in the field of divorce 
the Act makes a fundamental departure from the Common Law. 


_ Till very recently Hindus considered their marriage as a sacrament and conse- 
quently did not provide for divorce®. English law also started by saying that 
English marriage is a sacrament.1° Though English marriage is now looked 
at as a civil contract, yet the English law is still wavering between the two concepts : 





1. The Matrimonial Causes Act and the Hindu Marriage Act contain a similar provisions 
though definition of prohibited degrees is different, 

2. Under the Matrimonial Causes Act, this makes marriage merely voidable ; so is the case 
under the Hindu Marriage Act. 

3. Section 25 of the Act. 

4. The Matrimonial Causes Act also contains similar provision. There is no such provision 
dn the Hindu Marriage Act, 

5. Both the Matrimonial Causes Act and the Hindu Marriage Act contain similar provisions. 

6. Under the Matrimonial Causes Act this ground makes the marriage void. Under the Hindu 
Marriage Act this makes marriage voidable. If the consent of the guardian was obtained by fraud or 
force the marriage would be void. It may also be noted that under the Hindu Marriage Act coercion 
‘does not make marriage voidable. It is fraud or force. 

y. Section 26 ofthe Act. Hindu Marriage Act also contains a similar provision. 

8. The position is slightly different under the Hindu Marriage Act, See section 18, 

p- Prior to the year 1954,in Hindu Law divorce was almost non-existent or wherever 
divorce, was posssble it was by virtue of a custom. £ 

1o. See Paras {Diwan : Hindu Law of Marriage, Divorce and Alimony, 1955 S.C.J.2f79 
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whether English marriage is a sacrament or a civil contract. The result is that 
` *divorce is not easily available. English Law starts on the assumption that it is the 
demand of public policy that the institution of family is preserved and that divorce 
ought not to be grafited at the wish of the parties. Consequently, a person presenting 
a petition for divorce has to allege and prove that the respondent is guilty of some 
matrimonial offence entitling him to get the dissolution of marriage. This is not 
all. There is the three years ban on every marriage and then there are aso certain 
bars through which the petitioner must pass successfully before he will be entitled 
to dissolution ofhis marriage. This rigidity of English law has resulted in persons 
taking recourse to undesirable methods. To give one instance, hotel-bill-divorce 
is a known disgrace. 


The rigidity in the law of divorce is not in consonance with the present-day fact, 
of society. To-day very few people commit old-fashioned matrimonial offencess. 
such as adultery or cruelty. any people desire divorce because they honestly 
want to put an end to an unhappy situation. People, human beings as they are, 
commit mistakes in marriage as in other transactions ; many couple try for years 
to keep a partnership alive and fail, not through innate wickedness, but due to simple 
inabilty to live together. Thus to-day the law of divorce has to undergo a change. 


At present there are, broadly speaking, two systems of divorce : divorce, under 
one system, can be had only for some specific reason, while, under the other system, 
divorce can be had by the mutual consent of the parties?. 


One way of reforming law of divorce, in the present submission, could be by 
broadening the grounds of divorce ; some more grounds of divorce should be added, 
while the existing ones may be reformed, such as, under the present circumstances 
the three years period of desertion is too much, it can be reduced. Similarly the 
rule of presumption that a person who is absent for seven years may be presumed to 
be dead is, in the days of improved means of communication rather too much. 
The three years ban on marriages should either go totally or at least the period must 
be reduced by half. Both absolute and discretionary bars should be abolished. 
So also the rule which provides that if both the parties are guilty of some matri- 
monial offences the divorce cannot be granted?. 


The other way of reforming law of divorce could be by providing for the divorce 
by mutual consent. ‘‘It would simply mean that the law wouid recognize openly 
a situation that has in fact existed for years and in effect say to the unhappy couple 
if you can satisfy the Court that your marriage has broken up, that you desire to 
terminate a situation that has become intolerable, then your marriage shall be 
dissolved, whatever the cause may be.” Probably the only plausible argument 
against this provision is that it may lead to dissolution of marriages on slightest 
pretext. But for that, safeguards can be provided. A reconciliation machinery 
may come in tot operation as soon as parties desire to divorce. Adequate 
provisions may be made for the maintenance of the children and the spouse who 





1. See: N.R. Tillet, The Law and the People, p. 158. Paras Diwan: Hindu Law of 
Marriage, Divorce and Alimony, (1955) S.C.J. 279 (Journal). 


2. Ibid., Divorce by mutual consent is also recognized in other countries. In Belgium, Nor- 
way, Sweeden, in some of the Latin American States, divorce by mutual consent is recognised, 
New marriage law of China also provides for divorce by mutual consent: Article 17 runs ‘Divorce 
shall be granted when husband and wife both desire it. Da the event of either the husband or the wife 
insisting upon divorce, it may be granted only when mediation by the sub-district People’s Govern- 
ment and the sub-district judicial organ has failed to bring about reconciliation.” 

g. See the following apt observation of Lord Chief Justice of England: “ Perhaps it is not 
vouchsafed to everybody, whether in Holy Orders or out of them, to appreciate the full beauty of the 
doctrme that if one of the two married persons is guilty of misconduct there may properly be 
divorce while if both are guilty they must continue to abide in the holy state of matrimony.” 


4. The new law of China provides a very elaborate machinery for recgnciliation. 
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lacks the means of living : the property or the income of the parties may be saddled f 
with the charge of maintenance of children and the needy spouset. gui 


It may appear surprizing to some that the Special Marriage Act incorporates 
both the methods of divorce, though the law incorporates some òf the kpown and 
traditional rigidities of English law. , 

The Agt provides that either of the parties to a marriage may present a petition 
for dissolution of the marriage on any one of the following grounds?: - 


(a) the respondent has since the solemnization of the marriage committed 
adultery, j 


(5) the respondent has deserted the petitioner without cause for a period 
of at least three years immediately preceding the presentation of the petition, 


(c) the respondent is undergoing a sentence of imprisonment for seven years 
for an offence as defined in the Indian Penal Code, provided that divorce shall not 
be granted on this ground, unless the respondent has prior to the presentation of 
the petition undergone at least three years’ imprisonment out of the said period 
of seven years, 


(d) the respondent has since the solemnization of the marriage treated the 
petitioner with cruelty, 


(e) the respondent has been incurably of unsound mind for a continuous 
period of not less than three years immediately preceding the presentation of the 
petition, 

. (f) the respondent has for a period of not less than three years immediately 
preceding the presentation of the petition been suffering from venereal disease in 
a communicable form, the disease having been not contracted from the petitioner, ' 


(g) the respondent has for a period of not less than three years immediately 
preceding the presentation of the petition been suffering from leprosy, the disease 
having been not contracted from the petitioner, 


(h) the respondent has not been heard of as being alive for a period of seven 
years or more by those persons who would have naturally heard of him if he had 
been alive‘, 


(i) the respondent has not resumed cohabitation for a period of two years or 
upwards after the passing of a decree for judicial separation against the respondent 
and 


(j) the respondent has failed to comply with a decree for restitution of con- 
jugal rights for a period of two years or upwards after the passing of the decree against 
him or her. 


The wife has been given a few additional grounds of divorce: She is entitled 
to get a decree for the dissolution of the marriage on the ground that her husband 
has, since the solemnization of the marriage, been guilty of rape, sodomy or bestiality. 


1. The new law of China makes it obligatory on the part of both the spouses to provide funds 
for the maintenance, education, etc. of the children; one spouse also must provide funds for the main- 
tenance of the other, in case the latter is not in a position to maintain himself or herself. - 

2, S. 27 of the Act. The Hindu Marriage Act does not contain the grounds (b), (c) and (d), 
though it contains two other grounds of divorce, viz., respondent’a conversion tosome other religion, 
respondent’s re nunciation of the world. 

3. This provision has been almost taken verbatim from the English Matrimonial Causes Act 
with the result that even in modern days of improved means of communication and transport, the 
three years period has been retained. In modern conditions, in the present submission this period is 
too long. 

4. What haf been said above is true in this respect also. Seven years rule of presumption 
was proably allright in an age where means of communication and transport were primitive, but m 
modern times the requirement of seven years waiting is too much. 


J—1o0 
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Parties can present a petition for dissolution of the marriage on mutual consent 
-« provided they satisfying the following conditions : 


(a) the parties have been living separately for a period of two yea or more, 
{bY the parties have not been able to live together and 


(c) they have mutually agreed that the marriage should be dissolved : the 
consent has-been given voluntarily and no fraud, force or undue influente has been 
exercised by any party. . 


The rigidity of the above provision has been further enhanced by the following 
provision ; “On the motion of both the parties made not earlier than one year after 
the date of presentation of the petition. . . and not later than two years after 
the said date, if the petition is not withdrawn in the meantime, the district Court 
shall, on being satisfied, after hearing the parties and after making such enquiry 
as it thinks fit, that a marriage has been solemnized under the Act and that the aver- 
ment in the petition are true, pass a decree declaring the marriage to be dissolved 
with effect from the date of the decree”.+ 


From the above grounds of divorce and from the provision for divorce by 
mutual consent it is obvious that despite the fact that we have a few more grounds 
of divorce than the English law and despite the provision for divorce by mutual 
consent, much of the rigidity of English law of dissolution of marriage has been 
incorporated in the Act. That this is so would come to further relief when we 
look into the other provisions of the Act in regard to the dissolution of marriage. 


The Act incorporates the ‘ fair trial to every marriage-rule’ of English law. 
It has been laid down that no marriage shall be dissolved unless three years have 
elapsed since the date of the solemnization of the marriage, though in cases of excep- 
tional hardship a marriage may be dissolved earlier.? In our submission, fair- 
trial-rule is a good principle, but the period provided is too long. In many cases 
it may become three years drudgery and may mean utter loss of*valuable three 
years of the life. 





; 2 Act. 

Despite this conservatism in the provision, certain members of the Parliament could not help 
commenting adversely upon it. 

Mr. Kripalani said: “Instead of giving more rights to women the provision for divorce by 
mutual consent would in the present set-up amount to putting in the hands of men a very dangerous 
weapon ...... You cannot bring about equality in one sector of life while in other sector of life 
inequality prevails. If that is so, then what may appear to be giving equality in the matter of 
marriage may Lafarge pee eh of, undreamt of, raeig bona Anac ie and woma rae not 
socially, economicalły physically equal, an apparent equality intr only in mari tions 
may not bring about real equality . . . .” He further observed : “ In India if you kick a wife 
hard enough and frequently enough, the consent would be forthcoming.” 

Some of the Congress members also were not in its favour. Shri N. V. il said: “I have 
been entirely for divorce throughout the 20 years I have spent in this House. At the same time I do 
not feel that public opinion is not ripe enough to accept the provision for divorce by mutual consent 
This is something not only unknown to our society but is more or less not to be found in most of the 
countries which claim to be modern.” ; 

Another prominent member said : “I recognize that in certain bad cases divorce is necessary 
evil and it is to be recognized and provided for . . . . . I am fundamentally for divorce by 
mutual consent.” 

Even the Law Minister, Shri Biswas, appeared to be against the provision: ‘ While marriage 
was made casy, divorce should not be easy also. Marriage is not an instrument for gratification of a 
transient passion, There were more than two parties to the marriage. Marriage is not a contract 
between two parties only but there are the social considerations also to be taken into account. We 
have to pa these things with reference to the welfare of society. Divorce should not be at the 
sweet will and pleasure of the contracting parties. Reports of the Parliamentary Proceedings,dated 
17th September, 1955, e 

2. Section 29 ofthe Act. The marginal note to the section runs = 

“ Restriction on petitions for divorce during first three years after marriage.” 
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The Act also provides for reconciliation between the parties : It shall be the 
duty of the Court to make every ‘ endeavour to bring about reconciliation betweep , . 
the parties.’} 


Thus, it seems that the framers of the Indian Act were very much influenced 
by the English practice of providing every possible assistance to parties Who intend 
to marry and to provide every possible hindrance and hurdle in the way ‘of hus- 
band andewife who seek dissolution of marriage. These hurdles continue even 
when a decree for dissolution of marriage has been granted : No divorced person 
can remarry unless one year has expired after all the pending and possible proceed- 
ing of divorce. 


Jupviciat SzpARaTION.—Either party to the marriage may present a petition 
for judicial separation ?: 
(a) on any one of those grounds (with the exception of grounds (i) and (j) ) 
on which divorce can be had, and 5 ; 


(b) on the ground of failure to comply with a decree for restitution of con- 
jugal rights. 

Auwony.—Following the English Law, the Act provides that the wife is entitled 
to alimony during the period when divorce, nullity or judicial separation proceed- 
ings are pending in a Court of law, if she has no independent means of income 
sufficient for her support and the necessary expenses of the proceedings’. After 
the passing of the decree of dissolution of marriage or judicial separation or nullity, 
the wife is also entitled to permanent alimony*: the amount of alimony can be 
fixed along with the decree annulling the marriage, granting divorce or giving 
judicial separation ; it can also be fixed on the application of the wife subsequent 
to the passing of the decree. The amount of alimony can be modified from time 
to time according to the circumstances of the parties’. 


An order granting alimony can he rescinded on the application of the husband 
on the ground.that the wife has remarried or is leading an unchaste life®. 


The Hindu Marriage Act provides that in certain cases it is also the duty of 
the wife to pay alimony to the husband”. 


JugispicTion.—The question of jurisdiction assumes importance under the Act 
by virtue of the provisions of Chapter III of the Act, under which marriages cele- 
brated under other forms may also be registered under the Act. The registration 





1, Section 34 (2) of the Act. 

a. Section 23 of the Act. This is almost verbatim copy of the provision of judicial separation 
contained in the trimonial Causes Act, 1937- 

Under the Hindu Marriage Act, the provision is different. Cruelty, desertion (for at least two 
years) leprosy (for at least one year), venereal diseases, unsoundness of mind (for at least two years) 
and tery, are the grounds on which a petitioner may obtain judicial separation. 

3. Sections 19 and 20 of the Matrimonial Causes Act, 1950. 

4. Section 36 of the Act. : 

5. Section 37 of the Act. 

6. Section 37 {2} of the Act. 

7. Section 37 (g) of the Act. 

The Hindu Marriage Act contains a provision under which it has been laid down that wife or 
husband has to pay alimony to the other spouse in case the means of income of the latter are not suffi- 
cient to maintain her or him. This provision was vehemently criticised by many members of the 
Parliament. A similar provision is found in Chinese law. Article 24 of the new Chinese law runs : 
“ After divorce, if one party has not remarried and has difficulties in maintenance, the other party 
shall render assistance. Both the parties shall work out an agreement with regards to the methods 
and duration of such assistance ; in case an agreement cannot be reached, the People’s Court shall 
render a decision. 

In some American States and some States of continent alike provisions are found. In the State 
of California, Statg of Iowa, State of Massachusetts, there are such laws, though they are not equi- 
vocal as the Chinese law. In the province of Quebec the husband is entitled to alimony if the wife 
` rings a petition for dissolution of marriage. 
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of the marriage under the Act entitles a person to take advantage of the provisions 

. of the Act (see below). And since only 30 days residence within the jurisdiction 
of the district where the marriage is to be registered enables parties to get their 
marriage registered, any marriage, whether Indian or foreign can be registered. 
Thus persons failing to get relief elsewhere, can look at the Act with promise. 


The English law of jurisdiction is very difficult and complicated, especially 
in respect to the annulment of marriages'. A marriage which is solgmnized in 
England may be annulled there. If parties are domiciled in England the marriage 
may be annulled. But, whether mere residence is enough, there is controversy 
and English authorities are not clear. In divorce cases*, the Court will entertain. 
the petition only if the parties are domiciled in England. Certain exceptions were 
recognized under the Matrimonial Causes Act, 1937, and the Matrimonial Causes 

ar Marriages) Act, 1944. These statutes have been repealed by the Matrimonial 

uses Act, 1950. The Act of 1950 provides that in certain cases the mere residence 
of the wife is enough to give the English Court jurisdiction to entertain a petition 
for dissolution or annulment of the marriage : this applies only when the proceed- 
ings are instituted by the wife. In certain cases provided in S. 18 of the Act, the 
mere residence of the wife is enough. In cases where the husband deserts the wife 
or he is deported from England, if the husband was domiciled in England before 
desertion or deportation, the English Court has jurisdiction to entertain proceedings 
on the petition of the wife for the annulment or dissolution of marriage. In cases 
where the hushand is not domiciled in England, a wife can institute proceedings 
for the dissolution or annulment of the marriage provided she has been ordinarily 
resident in England for a period of three years immediately preceding the presen- 
tation of the petition. In other cases also three years residence of the wife in England 
will confer jurisdiction on the English Courts. 


Under the Special Marriage Act, a petition for nullity, divorce, judicial 
separation or restitution of conjugal rights may be presented either by the husband 
or the wife to the district Court. 


(a) within whose jurisdiction the marriage was solemnized,” 
(6) husband and wife reside, or 
(c) husband and wife last resided together. 


A wife domiciled in the territories to which this Act extends, may present a 
petition for the annulment or dissolution of marriage to the district Court. 


(a) within whose jurisdiction she is resident and has been ordinarily residing 
for a period of three years immediately preceding the presentation of the peti- 
tion and 


(b) even if the husband is not resident there. 


Thus, under the Act only the residence of the parties is enough to give the Court 
jurisdiction to entertain proceedings for the annulment of the marriage, for the 
dissolution of the marriage, for judicial separation and restitution of conjugal rights. 
This makes matters very simple. The Act even does not provide fixed period of 
residence in cases where both the parties are resident within the jurisdiction of 
the Court where the petition is to be presented. 


Thus if the choice of law can help parties to obtain the relief, the Speical Mar- 
riage Act makes the obtaining of it a very simple matter. In various other systems 
the fact that Court has no jurisdiction to entertain the petition, creates difficulties 
for the parties, even in cases where the relief is very urgent and desirable. And 
since any marriage may be registered under the Act, thus bringing into force all 





1. See Cheshire: Private International Law for discussion of English cases on the subject, 

pages 448-458 ; also Ses Dicey : Conflict of Laws (6th Edition). 
a, Ses Cheshire ; Private International Law, pp. 470-478. 
g. Section gr of the Act. 
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the provisions of the Act, including that of divorce by mutual consent, many persons 


who are denied relief elsewhere may obtain it in India. This further comes into, , 


clear relief if it is recalled that the Act can fairly be said to be liberal in its all pro- 
visions ; And it is certainly much more liberal than that which obtain in other 
common law systems. Besides the provision for divorce by mutual censent, the 
Act contains many grounds of divorce and annulment of marriage which are not 
found in other systems. 


Only thirty days residence is enough for getting one’s marriage registered under 
the Act. Any two persons domiciled elsewhere, can thus take advantage of the 
provisions of the Act within a very short time. After the registration of the marriage 
next day they may present petition for annulment or dissolution of marriage. In 
this manner the Act makes India a convenient asylum for international divorces, 
‘There is no harm in it. If we can provide relief to persons who fail to get it else. 
where, we will be doing service by helping them to get out of helpless situations: 


But the vital question that arises is whether such decrees will be accorded 
recognition elsewhere ? 


The English rules of conflict of laws in this regard are again not very simple. 


The English authorities are not explicic on the point whether a decree pro- 
nounced by the Court within whose jurisdiction the marriage was celebrated would 
be recognized in England. Dr. Cheshire holds the view that since the English 
Courts assume jurisdiction in such cases, it would find it embarrassing to refuse the 
same indulgence to a foreign Courtt. A decree of nullity passed by the lex domicilii 
is recognized in England. On the authority of Ogden v. Ogden*, it may be said 
that the decree passed by a Court where only one party is domiciled would not be 
recognized in England. As regards the residence, it could probably be said that 
if both the parties are residents at the time of the suit within the jurisdiction, the 
English Court would recognize it. 


The English Courts rigidly follow the rule that only the decree of dissolution 
passed by the Court of domicile of parties would be recognized in England’. 
As we have seen above the Matrimonial Causes Act gives recognition to dissolve 
a marriage on the petition of the wife provided she is resident there. But English 
law does not allow the same indulgence to foreign divorces. Mr. Zelman Cowen 
very aptly remarked : 


“The remarkable result follows that the Court refuses to recognize the lex 
domicilii which treats the parties as divorced, but allows divorce on a statutory 
residence basis, when this residence basis was statutorily provided because the 
domicil rules were regarded as too stringent and restrictive. Could more Gilber- 
tian situation be envisaged.” 


On judicial separation there is no authority available. But it would seem 
that if the parties were domiciled or resident within the jurisdiction of the Court 
pronouncing the decree the English Court would accord it recognition. 


From the above summary of English law it would be clear that the English 
Courts do not follow the same principles in respect to the foreign judgments as 
they follow when they take jurisdiction in nullity, divorce and judicial separation 
cases. It is the opinion of writers on the subject in England that the English Courts 
should at least give reciprocal treatment to foreign judgments on dissolution, 
annulment and judicial separation. 





Private International Law, p. 463. 

L.R. (1998) P. 46. 

See the recent English case : Maher v. Maher, (1951) 2 AU E.R. 37. 
Zelman Cowen : Divorce and the Domicil, 68 L.Q..R. 88 at p. 98. 
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From the above it also becomes clear that though English marriages when regis- 

. e tered under the Special Marriage Act, can get the advantage’ of the liberal provi- 

sions of the Act, in most cases the English Courts would not accord recognition 
to a decree pronounced by an Indian Court in matters under the Act. è 


APPLICATION OF THE AcT TO MARRIAGES NOT SOLEMNIZED UNDER THE ACT.— 
Persons whose marriage had not been solemnized under the provisions of the Act can 
also take advantage of the Act by getting their marriage registered unde» the Act. 1 


If the following conditions are fufilled a marriage performed in any form (with 
the exception of marriages performed under the Special Marriage Acts) may be 
registered under the Act?: 


(a) A ceremony of marriage has been performed between the parties, 


(6) neither party at the time of the registration had more than one spouse 
living, 

(c) neither party at the time of registration is a lunatic or idiot, 

(d) the parties have completed the age of 21 years at the time of registration, 


(e) the parties are not within the degrees of prohibited relationship: this 
condition is subject to the exception that it would not be applicable in respect to 
a marriage solemnized before the commencement of the Act, if a law, custom or 
usage permitted such a marriage between the parties, and 


(f) The parties are resident within the district of the marriage officergwhere 
they intend to register their marriage for a period of not less than 30 days immediately 
preceding the date of the presentation of the petition for registration. 


As soon as an application is made the marriage officer issues the notice and 
allows thirty days time for objections’. After disposing of the objections, if 
any, the registration certificate is issued*. An aggrieved party ftom the finding 
of the Marriage Officer may file an appeal to the District Court within thirty days 
of the order of the Marriage Officer®, whose decision shall be final. 


Once a marriage is registered under this provision, all the provisions of the 
Act, with the exception of the provision of void iages, will be applicable to such 
marriages®. The registration of any marriage under the Act is liable to be declared 
of no effect if the registration has been effected in contravention of any condition 
necessary for registration. 


CONSEQUENCES OF MARRYING UNDER THE ActT.—Like the Special Marriage Act 
of 1872 the present Act provides that if a Buddhist, Hindu, or Sikh marries under 
the Act, it would effect his severence from the joint family’, though it would 
not divest him of his share in the joint family property®. 





1. Probably this provision has been incorporated in the Act to give facility to those 
who oo take advantage of the provisions of the Act simply. because their marriage” was not solem- 
nized under it. 


2. Section 15 of the Act. 

3. Section 16 of the Act. 

4. Ibid. 

5. Section 17 of the Act. 

6. Section 18 of the Act. 

But, if the registration of a marriage has been made im contravention’ of the provisions of the 
Act, under section 4 (2) the registration of the marriage can be declared as having no effect. 

7. Section 19 of the Act. 


o 
8. Section 20 of the Act. The provisions of the Caste Disabilities Removal Act have been 
made applicable to such persons. 
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The Act further provides that the succession to the property of abet marrying 


under the Act and to the property of their issues shall be regulated by the provisiong , . 
of the Indian Succession Act}, 


Most*of the Hindus do not like above consequences of marrying under the 
Act ; a person who is a member of the joint family and is jointly engaged in a 
business or eps will face serious impact of the former provision in case he chdoses 
to marry ynder the Act. He puts a simple question: why for marrying under 
the Act should he pay so heavily ? Similarly, Hindus do not like that their marriage 
under the Act should bring into operation a law, viz., the Indian Succession Act, 
which is not their law and which will create a distinction between them and other 
Hindus. Why after all should they be asked to pay for marrying under the Act ? 

The only answer which can be given to these questions is that these provisions 
will go to avoid the problem of conflict of laws which will naturally ensue on the 


marriage of persons belonging to different communities. In this way the Act 
purports to avoid conflict of laws in respect to some of internal marriages. 


iii tener remem ener 
1. Section 21 of the Act. 
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THE LAW COMMISSION QUESTIONNAIRE. 


Some time back we published in our Journal the Questionnaire issued by the 
LAW COMMISSION to elicit the views of the members of the Legg! Profession 
concerning the various subjects dealt with in the Questionnaire. Sri R. S. Srinivasa- 
charya, Advocate, Palamcottah, gave at length his views on the various topics 
covered by the Questionnaire, and these were published in the issues o. the 
Madras Law Journal. 


Mr. Srinivasacharya’s expression of his views in his answer to Question 68 
regarding delays in the transaction of Judicial work unfortunately, are 
misleading and likely to be misunderstood. When this was brought to 
the notice of Mr. Srinivasacharya, he hastened to correct the wrong 
impression likely to be conveyed by his answer to Question 68 and stated 
that his answer was not with reference to any particular Court, least of all to che 
Madras High Court. While expressing 1egret for the slip and for the inappro- 
priate language in expressing his views he has requested, in order to avoid any 
misconception whatsoever, that his answer to this question may be treated as not 
having been given. 


It will now be evident to all who might have perused Mr. Srinivasacharya’s 
answer to Question 68, that statedly no point was intended to be made by him 
about the extra judicial activities of the Judges of the Madras High Court. 
We on our part must state that we are not aware of the judicial work of the 
Madras High Court having at all been prejudicially affected by .the cultural and 
other activities of Judges. In fact, Judges, beyond discharging judicial functions, 
as learned and experienced men and citizens owe it to the public to 
encourage and enthuse all cultural and humantarian activities during what all 
time they can spare outside judicial hours. , 


EDITOR. 
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RETIREMENT OF MR. JUSTICE W. 8S. KRISHNASWAMI NAYUDU. 


His Lordship Mr. Justice Krishnaswami Nayudu retired on 24th October, 
1956, after having been a Judge of the Madras High Court for well-nigh eight 
years. On account of the rule which enjoins a Judge of the High Court to retire 
on his completing his sixtieth year, His Lordship had to lay down his office 
though physically fit for many more years of service. Mr. Krishnaswami Nayudu 
during the comparatively short period on the Bench has by his affable manners 
and equanimity of temper combined with his legal erudition shown himself to be 
one of the distinguished Judges of the High Court. 


Coming from a well-known family of Madras Mr. Krishnaswami Nayudu 
had his training in law as an apprentice under the late Mr. T. Ethirajulu 
Mudaliar then ea leader on the Original Side of the Madras High Court. After 
his enrolment in 1924 Mr. Nayudu worked as a Junior under the late 
Mr. O. Thanikachalam Chettiar who subsequently became Chief Judge of the 
Court of Small Causes, Madras. 


Mr. Krsihnaswami Nayudu commenced his practice on the Original Side and 
by dint of hard work built up in due course a good practice. His active and 
varied practice at the Bar gave him a mastery over all branches of law. 


Mr. Krishnaswami Nayudu was simple, unostentatious and courteous and in 
the discharge of his duties conscientious and impartial. The extent to which he 
had won the esteem of the members of the Bar was evident from their assembling 
in large numbers on the eve of his retirement to bid him farewell. 


In his reply to the farewell address by the Advocate-General, Mr. Krishna- 
swami Nayudu has drawn pointed attention to the virtual abolition of the 
Original Side of the High Court (civil and criminal) in spite of his best efforts to 
avert it. His Lordship is not alone in the expression of the hope that “ the 
wisdom of retaining it will be realised soon.” 

His Lordship also addressed himself to the lot of the suffering juniors in the 
profession and stressed the need for concerting ways and means of making the 
legal profession as attractive as any other career. f 


We wish Mr. Krishnaswami Nayudu long years of health and happiness in 
his retirement. * 


=> 
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FAREWELL FUNCTION. 


A farewell function was held in the High Court on the 24th October, 1956, 
when the Advdcate-General (Sri V. K. Thiruvenkatachari) in his address 
on kehalf of himself and the members of the Bar said that :— 


His Lordship’s relations with the Bar had been extremely pleasan® and in the 
disposal of cases, the members of the Bar had always felt that whenever a good 
point was mentioned His Lordship appreciated it at once. “The other day, 
Mr. T. M. Krishnaswami Aiyar had referred to the large number of Second 
Appeals which His Lordship had disposed of and the general satisfaction it had 
given to the members of the Bar. But, so far as the Second Appeals were concerned 
members of the Law Commission seemed to hold different views. There were 
those who claimed that there should be Second Appeals even on facts and there 
were others who thought that even Letters Patent Appeals from the judgment 
of a single Judge should be put an end to, so that there might be an end to the 
litigation and there might not be so many Courts.” 


“ The manner in which Your Lordship disposed of cases had been widely 
appreciated. The present position was one in which the greatest co-operation was 
required both on the part of Judges and 1nembers of the Bar to maintain the 
prestige and dignity of the Courts. One of the problems which the “ Law 
Commission had to tackle was contained in the question issued by the Commision 
as to whether the present system of administration of justice was satisfactory, or 
whether arly indigenous method should be tried. There were Judges and members 
of the Bar who suggested that they should revert to some indigenous system. 
What that system was none of them knew. I would say that the British system 
of administration of Justice based upon well-tried rules was the best suited to our 
country.” “I consider that Your Lordship’s judgment in the Malabar Tenancy case 
was a masterly survey of the entire law. I am sure that Your Lordship would 
continue to be with the members of the Bar and take part in their activities so 
that there would be real co-operation among all of them for the continued well- 
being of this Court and the Madras Bar. The legal profession had a great struggle 
ahead to maintain its independence and prestige and aay efforts which the Courts 
would make conducive to that would be of the greatest assistance. I wish Your 
Lordship every happiness and hope that your assistance would be available always 
for our common task.” 


MR. KRISHNASWAMI NAYUDU’S REPLY. 


Replying Mr. Justice Krishnaswami Nayudu said : 

“I am grateful for the kind farewell extended to me and the sentiments 
expressed by the Advocate-Genera]. I have endeavoured in the discharge of my 
duties to stand by the solemn oath taken on the assumption of office, and striven 
‘to do justice without fear of anyone but only with fear of God. 


ĮI joined the Bar in 1924 after having had my apprenticeship, under 
Mr. T. Ethirajulu Mudaliar, the then leader of the Bar on the Original Side. 
My work in the beginning was mainly confined to the Original Side of the High 
Court having worked as a junior under Mr. O. 'Thanikachalam Chettiar, I have 
had my struggles in the profession and the little success I had was due mainly to 
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hard work, the confidence reposed in me by my clients, tne encouragement I had 
from the Bench and the goodwill of my contemporaries in the profession. THe’ 
equipmest and experience I gained on the Original Side stood me in good stead 
during my career on the Bench. I believe that a lawyer trained on the Original 
Side will always be a successful Judge. j 


In thìs connection, I wish to refer to the virtual abolition of the Original 
Side and the taking away of the Sessions work of the High Court. I endeavoured 
in my own way to avert the calamity more than once. But, I could not succeed. 
With due deference to the wisdom of those who hastened the step, I am strongly 
of opinion that the litigant public and the administration of justice in the metro- 
polis are likely to suffer seriously as a result of this change, which in my view 
was unnecessary. I hope the wisdom of retaining it would be realised soon. 


I thank the Bar for the fullest co-operation extended to me. The Madras 
Bar had distinguished itself for its deep erudition, independence and integrity. 


It cannot be denied that the legal profession does not of late aitract young men 
with talent, as the prospect of a career at the Bar appears rather gloomy. A young 
graduate, even if he takes his law course, is anxious to escape from the profession 
for the obvious reason that the assurance of a reasonable income is lacking. Ser- 
vice in Government or commercial or industrial concerns is sought after even by 
law graduates, not only for the initial salary which is assured, but also for the pen- 
sionary and provident fund benefits. Jt, therefore, becomes necessary to find ways 
and means to make the legal profession as attractive as any other career. It is 
my earnest desire that you, Mr. Advocate-General, who is already taking keen 
interest in the Welfare of the Bar should devise methods, by means of Legislation 
if necessary to assure the junior members of a living wage and to secure for them, 
on retirement, benefits by way of peusion and provident fund. Unless suitable 
steps are taken in this direction the Bar, I am afraid, in course of time, cannot be 
expected to be manned by efficient and independent persons.” 


Paying a tribute to the subordinate judiciary of the State, His Lordship 
‘observed that he found their judgments generally marked by thoroughness, ` 
impartiality and a good grasp of legal principles. The judiciary had displayed 
their genuine desire to do justice to the parties. He felt it his duty to record his 
appreciation of the good and hard work turned out by judicial officers of the 
State. 


Mr. Krishnaswami Nayudu. proceeding, said that he would retain happy 
memories of the very cordial relations that existed between him and the Chief 
Justice and the other colleagues on the Bench. The Chief Justice had shown him 
the utmost consideration and kindness and he recalled with gratification the few 
months he sat with him in the first Bench soon after his appointment The 
experience he gained during that short period had helped him greatly in the 
discharge of his duties. His Lordship also appreciated the good work done by 
the successive Bench clerks and also complimented the shorthand writers of the 
High Court for their efficiency. 
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THE CONSTITUTION (SIXTH AMENDMENT) ACT, 1956. 
[Received the assent of the President on the 11th September, 1956. 
Published i in the Gazette of India, Extraordinary, Part HH, section 1, page 885, 
dated 11th September, 1956.] 
[11th September, 1956. 
An Act further to amend the Constitution of India. bd 
a Beg it enacted by Parliament in the Seventh Year of Republic of India as 
ollows:— 


1, This Act may be called Tse Constirurion 


Short Title. (SIXTH AMENDMENT) ACT, 1956. 


aeia of thie 2. In the Seventh Schedule to the Constitution— 

(a) in the Union List, after entry 92, the following entry shall be inserted 
namely:— 

* ga-A. Taxes on the sale or purchase of goods other than newspapers, 
where such sale or purchase takes place in the course of inter-State trade or com- 
merce”; and 

(b) in the State List, for entry 54, the following entry shall be substituted, 
namely :— 

“54. Taxes on the sale or purchase of goods other than newspapers, sub- 
ject to the provisions of entry 92-A of List I.” 


Pi dment of Arielo 3. in article 269 of the Constitution,— 


(a) in clause (1), after sub-clause (f), the following sub-clause shall be 
inserted, namely :— ° 

“ (g) taxes on the sale or purchase of goods other than newspapers, where 
such sale or purchase takes place in the course of inter-State trade or commerce.” ; 
and: 


(b) after clause (2), the following clause shall be inserted, namely:— 
‘ “(3) Parliament may by law formulate principles for determining when a 
sale or purchase of goods takes place in the course of inter-State trade or com- 
merce.” 


<n of article 4. In article 286 of the Constitution.— 


(a) in clause (1 7 the Explanation shall be omitted; and 

(b) for clauses (2) and (3), the following clauses shall be substituted, 
namely :— 

“(2) Parliament may by law formulate principles for determining when a 
sale or purchase of goods takes place in any of the ways mentioned in clause (1). 

(3) Any law of a State shall, in so far as it imposes or authorises the imposi- 
tion of a tax on the sale or purchase of goods declared by.Parliament by law to be 
of special importance in inter-State trade or commerce, be subject to such restric- 
tions and conditions in regard to the system of levy, rates and other incidents of 
the tax as Parliament may by law specify.” 
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ADOPTION IN ALIYASANTHANA LAW. 


AN ILLUSTRATION OF THE RELATIONS BETWEEN 
f ; CUSTOM AND LAW. 


By 
J. Duncan M. DergeTT, London”. 


The interest of the recent decision of Krishnaswami Nayudu, J., in Gopi- 
nath Shetty v. Santhamma, passes far beyond the borders of the situation which! 
was there specifically considered. It is true that persons subject to Aliya- 
santana law, which was in issue, are by no means inconsiderable in number, 
and that the extremely important decision in this case will affect the lives 
and happiness of many people. But the chief value of the case lies in its 
exemplifying the manner in which a Hindu Judge deals with an open 
question, of custom; and since custom will continue to have a great practi- 
eal importance even now, after the passing of the Hindu Succession Act’ 
(not to speak of the special problem raised under similar heads in the Hindu 
Marriage Act, 1955), we are grateful for any light on the fundamental ques- 
tion, how is customary law to be ascertained when it is to be applied as part 
of the substantive law of the land—-a question which contains within itself 
the essential problem of where the burden of proof is to,lie—and it is in 
this connexion that Gopinath Shetty’s case can be of service to us. 


It will be recollected that the Hindu Succession Act, 1956, makes no 
mention of adopted children, except in one context. In section 3 (1) 
“tagnates’’ and “‘cognates’’ are defined as related ‘‘by blood or adoption’’ in 
particular manners respectively. But the Act gives the estate of a deceased 
person subject to it to relations specifically named as such, and adopted 
children do not appear within the permitted definitions. An adopfed son, 
therefore, whose father, grandfather, great-grandfather, mother, mother’s 
father and so on dies after the 17th June, 1956, and who would have been 
entitled to a benefit on intestacy under the Act if he had been a legitimate 
gon, would be well advised to postpone his suit (if required) until after 
Parliament has remedied this lacuna or anomaly by one of the two methods 
open to it. It may amend the Succession Act suitably, and with retrdspec- 
tive effect, or it may make a suitable provision in the Hindu Adoptions and 
“Maintenance Act, which is now pending in the form of a Bill? in the Rajya 
~- Sabha. 

aan 
e . . 
* à Jaw: Reader in Oriental Laws in the University of London. 
eae oe 2. Bill No. XVII of 1956. 
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That Bill, by section 10 (jit) and (iw) provides that a married person 


., Shall not be adopted, and that a person above the age of 15 years shall 


not be adopted ‘‘unless there is a custom or i i 
which permits” .a& contrary adoption. It follows peer fie ee 
clauses pass into law, which we have every reason to expect, since they con- 
forn» in principle? to a precedent established in the Hindu Marriage <Act,* 
adopted children will be entitled to succeed as if they were legitimage children 
(under section 12 of the Bill), although their claim to'be adoptive children 
rests upon a custom or usage permitting such persons to be adopted notwith 
standing the general provisions of the adoption statute itself. And the 
Court will often be called upon to investigate the question whether a custom 
na usage exists permitting the parties to participate in an adoption where 
the adoptee is over 15 or married. This will be a fascinating problem, 
since, although in some castes such customs will perhaps be fairly easy to 
prove, in the majority of cases there is at present no customary law in 
existence on the point, for the matter has been dealt with as a pure question 
of Hindu law; and at that law certain castes in certain parts of India have 
been permitted to adopt boys.over 15 and married boys, and in every res- 
tricted areas adoptions of girls have been permitted, whefher married or un- 
married, under the peculiar, partly customary and partly legal, system 
which we are directly concerned with in this paper. I ignore for the present 
the difñcult question whether adoptions by devadasts could be brought with- 
in the meaning of the adoption statute and so within the meaning (eventu- 
ally) of the succession statute. To resume: since the topic has been trans- 
ferred from the realm of Hindu law proper to the realm of customary law 
in derogation from, but supplementary to, the general statute law applicable 
to all Hindus, the Court will be asked to determine whether, for example, al 
Sudra male can in Madras adopt a Sudra boy over 16 by virtue of a custom 
or usage. The Courts for more than a century have accepted that as long 
as he is unmarried he may be adopted. But now proof of eistom or usage 
must be adduced, and repeatedly adduced before the Court can take judicial 
notice of it. It by no means follows that because the law of the Sanskrit 
texts has always been held to authorise such adoptions, a custom or usage of 
such adoptions will be successfully made out in respect of every community 
among the Sudras. The matter may well turn upon the question, upon 
which party shall the burden of proof lie. It would seem, prima facie, 
that the plaintiff is obliged to show that the adoption upon which he relies 
was permitted by a custom or usage applicable to the parties to the adoption 
in question. But the Court may well take the view that, if the parties 
were all Sudras, the law before (?) 1956- permitted such adoptions, | and 
that the burden shifts to the defendants to show that in that particular 
community such custom or usage did not exist at the relevant time. Of 
course if the adoption was of a Sudra boy by a Brahmin the situation seems 
past avail: and fer some years the old distinctions between castes may. per- 
sist notwithstanding the evident intention of the Legislature to abolish all 
such distinctions. In our general problem, however, Gopinath Shetty’s case 
may well be of some assistarice, if only to clarify our ideas. 


The facts were simple. Gopinath was the daughter’s son of one K, who 
was adopted by a certain Peruvaje B. Banta, who had no issue, and whose 
line was in danger of extinction, together with a possible lapse of the religious 








3. They appear to peg down the customs which may be availed of to those existi ; a ° 
of the respective statutes passing into law. But the matter will be highly contr ease at the time 


4. Gf. Section 5 (iv) and (v) of that Act, also Section 29 (2). 


` 


“HJ: . THE MADRAS LAW JOURNAL. 9, 


duties and privileges which had been carried out and enjoyed by the said 
adoptive father. K herself, at the time of her adoption, was a member of a 


` family known as the Yenmoor Katta. She persisted in the view that although `` 


she had been adopted she did not lose her membership of her, own family, and 
in these proceedings her grandson in the female line, who would undoubted- 
ly have been a member of the Katta family had K herself been such a member, 
sued members of that family for maintenance. At first sight it would seem 
that any adoption would transfer the adoptee from one tamily to another, 
go that the adoptee himself and his descendants would be cut off for ever 
from the natural family, and neither would thereafter have any claim for 
maintenance against the natural family. This impression we gain from our 
general acquaintance with adoption as known in the ancient Roman law, the 
the modern English law, and the Hindu law of the dharmasastra as admi- 
nistered by the Indian High Courts in this context, and we find our notion 
confirmed in. the terms of the Hindu Adoptions and Maintenance Bill whichi 
‘in gection 12 seeks to provide that: ' 

“An adopted child shall be deemed to be the child of his or her adoptive 
father or mother for all purposes with effect from the date of the adoption 
and from such date all the ties of the child in the family of his or her birth 
shall be deemed to be severed and replaced by those created by the adoption 
in the adoptive family. . .” 

There follow provisos which do not concern us here. 

‘But this general impression -is soon shown to be unreliable, when we 
reflect that the adoption law of civilized countries do not invariably cut the 
adopted child off from the natural family. In most cases the adoptee can 
claim maintenance in the first place exclusively from his adoptive parent, 
though he can sometimes in necessity fall back upon his natural family ;° 
but in a great many cass the right of inheritance from the natural family 
is expressly retained. And although the question of a right to mainten- 
ance is undoubtedly distinct from that of a right to succession on intestacy, 
the general concept underlying both seems one and the same. If one is really 
cut off from one’s natural family one can neither inherit from it nor be 
maintained by it. Now the dharmasasira as administered to-day is a most 
unsafe guide in this connexion. To this we shall return presently. And 
our evidence of the customs of pre-aryan peoples in India points to no such 
simple and straightforward solution as that envisaged above. All sorts of 
adoptions used to prevail, and the ‘complete transfer’ type of adoptions 
seems to have been rather the exception than the rule. 

To return to Gopinath Shetty. Our authorities on the law applicable to. 
the case are the treatises on Aliyasantana law. This law is itself the crea- 
ture of custom, the greater part of which by reason of long administration 
under the eye of the High Court at Madras has come to the stage of being: 
judicially known, and is to be found in the text-books of Mayne and Sundara 
Ayyar, latter being very antiquated.” The work ascribed to Bhutalapandya 
is now under a cloud and can only be consulted as a curiosity.6 Mr. Raghava- 





5. ‘This is characteristic of civil law jurirdictions, though not universal am them: 
Article 355 ; Germany, Article 1766 ; of: Italy, Art. 300 of the Civil Code. Pep cee ene 

6. This is a very common rule. It is exemplified in France, Germany, Swi 
Greece and Spain, also in 15 States of the United States of America. Various pilt ine eee 
ments are also known. Cf. the adoption minus plena of Justinian. In South Africa the adoptee can 
inherit on an intestacy from his blood kindred ; Act 31 of 1987, section 71 (8). 

4. The last edition being that of 1922. 

8. See V. N. Mandlik, Vyavahara Mayukha, Part II, Bombay, 1880, -4, referring t 
swamy Naidu, Bhutalapandya’s Law of Aliyasantana, Madras, 1872. eee J. B. Nee ` EA f 
Cases on the Hindu laweof Inheritance, Part TI, Madras, 187r, 597. But the bubble was pricked by that 
learned orientalist and Malabar Judge, A. G. Burnell, and the work was repeatedly attacked by- 
J. H. Nelson in his various writings, until at length the Madras High Court abandoned it, 
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chariar in his work on Hindu law does not give a large independent atten- 
+» „tion to Aliyasantana law, and the other writers for the most part ignore the 
system. Mr. V. N. Subramania Iyer in his work on Hindu law gives details 
of the modern Marumakkattayam system, but, like Mr. Raghavaclseriar, neg- 
lects Aliyasantana. This is unfortunate, since Aliyasantana law was to 2 
large extent refashioned on the Madras Aliyasantana Act (Act IX of 1949). 
The Act, however, does not disturb the pre-existing law of adoption, and throws 
no light on our problem. Mayne says:?° 


“The law applicable being essentially customary, the question whether! 
the adopted person loses his rights of inheritance in the natural family can 
be decided only by having recourse to evidence as to custom, in the absence 
of texts or express judicial decisions. ’’ 


Sundara Ayyar says :% 


t As to whether ag a rule the persons adopted lose their rights in their 
natural family or only gain rights in the family into which they are adopted 
without losing any of those rights has not yet been finally decided.” 


In Second Appeal No. 1585 of 1894,!? Best and Subramania Ayyar, JJ., held 
that on the facts of that case rights in the natural family were retained. They 
referred to the kritrima form of adoption in the current sastric law as adminis- 
tered by the Northern India High Courts, remarking that the situations were 
comparable. In Seetha Neithyar v. Kelu Menon,” a case concerning Malabar 
Nairs, Madhavan Nair, J., (as he then was) expressed the view that the 
adoptee there lost his rights of inheritance in the natural family; and he re- 
marked that the resemblance to the classical kritrimaform related only to the 
general secularity of that type of adoption. Neither of these cases formed 
precedents for Gopinath Shetty, since the plaintiff belonged to the Nadavar 
community, in respect of which no decision had ever been rived at in the 
High Court. 


It was argued (evidently very ably) on behalf of the plaintiff that in 
Aliyasantana law adoption is a purely secular matter, amounting in fact to a 
nomination of an heir. The sastric form known as kritrima was of the same 
sort in that no religious object is normally served (this is not quite true) 
thereby, and we can argue from the similarity that adoptions in Aliyasantana) 
law do not deprive the adoptee of his rights in his natural family, any more: 
than the krita-putra of Mithila is deprived of similar rights. Krishnaswami 
Nayudu, J., however, approached the problem in the following manner: The 
claim that Aliyasantana adoptions are purely secular is not true, since in this 
case as well as in other cases religious objects are served as well as the secular 
object of the continuation of the line. The notion of adoption in India is 
a purely Hindu one, and has a religious background. On that account we 
must go to the dharmasastra notion of adoption for our general guidance in 
such a context as this. The dharmasastra itself does not contemplate an 
adoption other than a ‘complete transfer’ type of adoption. Hence, since the 
plaintiff has not adduced adequate evidence of a custom in his community 
that adoptees shall continue to enjoy maintenance in their natural families 
the general presumption will apply, and maintenance cannot be claimed. 
eee 

9. Third edn., 1947, 735-6. 

10. Eleventh edn., 1950 (repr. 1958), 980. 

tr. At page gr. 

12. Referred to in the judgment sic. but in Mayne, 980 f.n. (J) as S.A, 1955 of 1894. 

13. (1939) 2 M.L J. 697: A.ILR. 1939 Madras 564. 
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It is submitted that the actual decision, arrived at in this manner, was | 
probably correct. With respect, since adoption at Aliyasantana law provided 
for the mgintenance of the adoptee there can exist little basis for a concurrent 
maintenance claim against the natural kutwmba. And thus a very strong 
case would have had to be made out for Gopinath Shetty being entitled to 
be maintained by the Katta family. This is not to say that in the event of 
the property of the Peruvaje family proving to be insufficient for’ his main- 
tenance a custom might not have been successfully made out permitting him 
to resort to his original blood-family. But that is another question, and ig 
purely hypothetical. But it remains to point out that this case is no autho- 
rity for the proposition that Gopinath could not have succeeded on intestacy 
to members of the Katta family, for the ratio of the judgment in this case 


cannot stand up to examination in that context. Let us first view it in the 
learned Judge’s own words: 


“It cannot be denied that the religions efficacy of sonship is the funda- 
mental background for an adoption and, in the case of Marumakkattayam 
and Aliyasantana systems, where the efficacy of sonship as in those adopt- 
ing the Mitakshara system is not material or relevant, the continuation of 
the family is the guiding factor for resorting to an adoption. The extine- 
tion of the family and the consequent failure of any members thereof not 
only to enjoy the properties belonging to the family but also to continue to 
perform the religious and devotional duties enjoined upon the members of 
the family which they had been traditionally performing furnish the reason 
for adoption in an Aliyasantana or Marumakkattayam family.” 


And again :8 


‘(The concept of adoption is one derived under Hindu Law and the effect 
of adoption is*that the adopted son occupies the same position and is enti- 
tled to the same rights and privileges as the son born in the family to which 
he is adopted, the principle of engrafting into the family of adoption depend- 
ing upon a total severance of the adoptee from the family of his birth. If 
that is the theory of adoption, in the case of those who have recourse to 
adoption for continuing the family, not under any system of law but by 
custom ag in the case under consideration, prima facie it must. be held that 
the severance from the family of birth would also apply to such’ an adoption 
notwithstanding it is based on the customary law. It is reasonable to hold 
therefore that the rule in every case of adoption whether the adoption ig 
sanctioned by law or by custom.and usage—is that it effects a severance from 
the family of birth, the adoptee becoming entitled to all the -rights of the 
family to which she is adopted. If-there is any custom contrary to the rule, 
then it is for those who rely on the custom to establish it. In the present 
case, the plaintiff has not proved the existence of such-a custom.” 


It is clear therefore that the learned Judge, acting upon a presumption 
for which there was no authority binding upon him, either by precedent or by 
statute, placed the burden of proof upon the plaintiff to show that there was a 
custom of retention of rights, instead of the reverse, which it is submitted 
he ought to have done (and should certainly do were the question one of suc- 
cession ab smtestatio), namely, placing the burden of proof upon the defend- 
ant to show that adoption deprived the adoptee of rights in the natural family. 
The burden plainly and logically falls upon the defendant; the absence of a 





14. At page #1-2. 
15. Sciltcet “ governed by”. 
16. At page 42. y 
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Jaw, depriving a person of vested rights upon that person’s acquiring new and 
distinct rights, suggesting very forcibly that proof of a custom or usage of 
deprivation is required before the Court will refuse to grant an, otherwise 
subsisting remedy. 

‘Indeed the learned Judge’s ratio is, with respect, unsound. It by no 
meang follows that adoption automatically involves a complete, transfer. 
Mahamahopadhyaya Dr. P. V. Kane has long protested against this mis- 
take in interpreting the dharmasastra itself" The medieval sasiris by no 
means believed that the dattaka himself was totally and irrevocably cut off 
from his natural family.1@ He might be obliged to give a pinda, to suffer 
pollution on the death of and might in certain circumstances claim the estate 
of, a relative in the natural family. If this was true of the suddha dattaka, 
how much more true was it of dattakas such as the dvyamushyayana! The 
latter is perfectly well known to retain all his rights in the natural family.” 
The kritrima son is by no means the best example for our purpose. If we 
examine the various subsidiary sons catalogued by Manu and others we find 
that the only one who is specifically debarred from taking his natural father’s 
property is the dattaka,2° and the mention of the dattaka in this way clearly 
shows that the other secondary sons were not cut off for the purposes of inhe- 
ritance from their natural families. ` 


Moreover we are all clear that adoptions in Malabar are not dattaka 
adoptions at all. They are based on ancient pre-aryan customs, of which 
various traces survive all over India and in Ceylon. Nearest of all, the vari- 
ous Marumakkattayam adoptions deprive the adoptee of only some rights in 
the natural family, and that only in certain circumstances, and in many cases 
with the specific retention of the right to succeed to a collateral of the natu- 
ral parent on failure of nearer heirs. The various Malabar Statutes make 
no difference in this situation. If we pass to the other side of the Peninsula 
we come to the illatom form of adoption, in which all the adoptee’s rights of 
inheritance in his natural family are retained. Admittedly it is a specia- 
lised type of adoption, but its similarities with the Aliyasantana adoption 
are uot insignificant. In Punjab customary law adoption does not invaria- 
bly cut off the adoptee’s rights of succession in his natural family and ins- 
tances of customs to the same effect are found outside the Punjab.” Excel- 
lent evidence on this subject is forthcoming from the Tesavalamai, the code 
of Hindu customary law compiled by the Dutch in Jaffna in the first years 
of the 18th century. The adoptee loses rights of succession corresponding 
to the rights of succession which he or she gains by adoption: e.g. if a male 
adopts, the adoptee will continue to succeed to his natural mother and her 
kindred, but if he ig adopted by a married couple he loses all rights in the 
natural family on both sides.%8 The Kandyan Sinhalese are subject to the 
Kandyan Law, which is derived from customary laws broadly similar to many 


17. E.g., 3 Hist. of Dharmasastra, 690-1. 

18. See Kamalakara, Vivada-tandava, 369 3 Nirnaya-sindku, Dharma-sindhu and Dattaka-chandrika 
referred to by Kane, op. cit., iv, 538-9 ; the Vaijayanti cited by Jolly, T.L-L., 146 ; also the Sarasvati- 
vilasa, 394 (= Foulkes’ edn. para. 388). 

19. Mayne, op. cit., 268. 

20. Manu IX, 142. 

21. For details of the illatom adoption see Mayne, op. cit., 280-1. 

22, J.L. Kapur, The Law of Adoption in India and Burma, 42, 410, 415 ; for instances outside the 
Punjab see Lachman Lal v. Kanhaya Lal, (1895) L.R. 22 I.A. 51 ; Tio S. Roy, Cystoms and Customary 
Law in British India, 143-4. See also L. D. Joshi, Khasa Family Law, 272 and seqq. ' 
pe 23. Tesavalamai, 11,3: H. W. Tambiah, The Laws and Customs of the Tamils of Jaffna, 195 and 
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still or recently in vigour in South India. That system permits adoptions, 
and the adoptee by no means necessarily loses all right of succession in his 
natural family. In the first place he may succeed to so much as will maka 
up his Mare to what he would have received had he remained unadopted; 
then he has @ right of succession equally with sons who have martied ‘out’ 
of the family; finally his children can, by maintaining their relationship ‘with 
their natural grandfather, continue to expect a share in the latter’s estate.’4 


These instances, together with evidence which could be collected from out- 
side India% lead to the inevitable conclusion that there was no basis for the 
learned Judge’s presumpton, that all undocumented adoptions must prima 
facie be of the ‘complete transfer’ type. On the contrary, there was a basis 
for the view that the Aliyasantana adoption in question in Gopinath Shetty’s 
case did not totally sever K from her kutumba, and that if she kept up her 
relationship with her natural family (as she formerly had attempted to 
prove) the burden of proof lay upon the defendants to show that the right of 
succession and maintenance which normally belonged to descendants of their 
common ancestress in the female line had been cut off by the adoption -(poss- 
ibly joined with K’s conduct subsequently to it). And if the defendants had 
been unable to adduce such proof, the suit might have then been decreed in 
the plaintiff’s favour. It is submitted that in a succession dispute the ap- 
proach indicated would be the correct one in any case. 


In conclusion we may note that the succession-rights of all adopted child- 
ren under the Aliyasantana law have been radically modified by sections 7 
{2) and 17 of the Hindu Succession Act, 1956. As in the general law referred 
to above, the Legislature have failed to make provision for adopted children, 
and until the Act is amended in one or other of the ways suggested above no 
adoptee can inherit in such capacity from his adoptive family except in tha 
remote classes,of ‘‘agnates’’ and ‘‘cognates.’’ And since there is no statu- 
tory provision which takes away the rights of succcession of issue who have 
been given in adoption, it is submitted that Justice, Equity and Good Cons- 
cience require that the persons who have been adopted according to the cus- 
tomary law of Malabar should continue to succeed to their natural relations 
as if they had not been adopted at all. Otherwise their perfectly legal adop- 
tions will be found to have totally deprived them of all intestate provision. 
The situation which will arise when the Hindu Adoption and Maintenance Bill 


becomes law deserves separate consideration, which can gafel, 
until that time comes.26 s safely be postponed 





i 


24. F. A. Hayley, Ths Laws and Customs of the Sinhalese, 369, 408, etc. 

25. Ss n. 6 above. In Burmese Buddhist Law whereas the kittima child loses all rights in the 
natural family, it appears likely that the afpatittha child loses none, except perhaps a right to be 
maintained pending the adoptive relationship. 

` 26. The provBion of section 29 of the Bill is as follows :—* Nothing contained ‘in this Act shalt 
affect any adoption made before the commencement of this Act, and the validity and effect of any 
such adoption shall be determined as if this Act had not been passed.” 
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THE MADRAS CULTIVATING TENANTS (PAYMENT OF FAIR RENT) 
ie ACT, 1956. 
__ [Received the assent of the President on the 29th October, 1956. : 
Published im the Fort St. George Gazette, Part IV-B, page 75, dated Sist 
i : October, 1956.] 


` Act No. XXIV or 1956. 
An Act-to provide for the payment of Fair Rent by Cultivating Tenants in Sertain areas 
in the State of Madras. 


WHEREAS it is expedient to provide for the payment of fair rent by cultivating 
tenants in certain areas in the State of Madras : 


Be it enacted in the Seventh Year of the Republic of India as follows :— 


: z. (1) This Act may be called THe Manpras 
Short title, extent and CyrrrvaTinc TENANTS (PAYMENT oF Fam Rent) ACT, 
commencement. 1956. 
(2) It extends to the whole of the State of Madras other than the areas to 
which the Malabar Tenancy Act, 1g29 (Madras Act XIV of 1930), extends. 


(3) It shall be deemed to have come into force on the rst day of October, 


1956. 
2. (1) In this Act, unless the context other- 
Interpretation. wise requires— 

(a) “ agricultural year’? means the year commencing on the rst day of 
April, or, in respect of the whole or any part of any district on such other date as 
the Collector of the district may specify in that behalf by notification in the Dis- 
trict Gazette ; 

(b) “ cultivating tenant ” means a person who contributes his own physical 
labour or that of the members of his family in the cultivation of any land belonging 
to another, under a tenancy agreement, express or implied, and ingludes any such 
person who continues in possession of the land after the determination of the tenancy 
agreement or the heirs of such person but shall not include a mere intermediary 
or his heirs ; : 

(c) “ fair rent ” means the rent payable under this Act : 

(d) “ garden land ” means dry land irrigated by lifting water from wells 
or ‘other sources ; -` 

(e) “ Government” means’ the State Government ; 


(f) “landowner ” means the owner of the land let, for cultivation by a culti- 
vating tenant and includes the heirs, assignees, legal representatives of such owner, 
or person deriving rights through him ; 

(g) “normal gross produce in respect of any land ” means the produce 
which would be obtained, if the rainfall and the seasons were of a normal character, 
from lands of the same class as the land in question, similarly situated and possessing 
similar advantages ; 

(h) “ paid” includes “delivered ” ; 

(i) “Rent Court” and “Rent Tribunal” mean in relation to any area 
the Rent Court and the Rent Tribunal respectively constituted under this Act for 
such area. 

(2) If any question arises whether any land is wet, or dry or garden land, 
the question shall be decided on the actual facts on the date with reference to which 
the question arises. 

3. (1) With effect from the ist day of October, 

1956, e cultivating tenarit shall be bound to 

idee eee - bs to fe ears and every landowner , shall be 
owner. ' . entitled to collect from the cultivating tenant fair rent. 
payable under this Act : 
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Providéd that the provisions in respect of fair rent shall apply also in respect. 
of crops which are normally due for harvest during the month of September in the’ + 
year 1956. 


e 
(2) Where the irrigation of any land is see the landowner may, at 
his option, either take his share of the produce and bear the excess water-cgss in 
respect of the irregular irrigation proportionate to his share or take the share of the 
produce which would have been obtained but for the regular irrigation in which. 
case the entire excess water-cess shall be borne by the cultivating tenant. 


(3) Notwithstanding any neglect or failure on the part of the cultivating 
tenant to raise any crop, the landowner shall be entitled to collect fair rent. 


(4) Subject to the proviso to sub-section (2) of section 4, all the cultivation 
expenses inclusive of cost of seed, ploughing, manuring, harvesting and threshing 
shall be borne by the cultivating tenant. 


(5) The landowner shall be responsible for the payment of all dues payable 
to the Government and local authorities in respect of the land subject to his right 
to recover from the cultivating tenant the public charges which are expressly made 
payable by the cultivating tenant by this Act. 

(6) The landewner shall bear all capital expenditure necessary to maintain 
the land and wells in a state of proper repair. 


(7) Subject to the provisions of the Madras Cultivating Tenants Protection 
Act, 1955 (Madras Act XXV of 1955), no landowner shall, after the commence- 
ment of this Act, claim or stipulate for— 


(i) payment of any amount by the cultivating tenant in excess of the fair 
rent or in excess of the public charges which are expressly made payable by the 
cultivating tenant by this Act; 

(ii) the delivery by the culdvatins tenant of any article or thing in addition 
to fair rent ; or 


(ili) any service by the cultivating tenant or the free use of his cattle. 

Explanation [.—Nothing contained in this section shall affect the right of 
the landowner to claim from the cultivating tenant compensation for damages to 
the land or to anything that stood on the land at the time of lease. 


Explanation I.—Where a cultivating tenant pays a contract rent lower than 
the fair rent payable under this Act clause (iii) of sub section (7) shall not apply. 
(8) Any landowner who is a mulgenidar, and the rent receivable by whom 
from his cultivating tenant suffers a reduction as a result of the provisions of this 
Act shall be entitled to have the rent payable by him to his mulgar reduced in pro~ 
portion to the reduction in the rent receivable by him from his cultivating tenant. 


(9) Any landowner, the rent receivable by whom from any cultivating tenant 
in respect of any land suffers a reduction as a result of the provisions of this Act 
shall, if he is himself a tenant in respect of that land under another person, be 
entitled to surrender the lease of that land as from a date specified. by him i 
notice given to his landlord. 

(10) A landowner may advance to his cultivating tenant who is not a mem- 
ber of any co-operative society for better farming such loan as may be necessary for 
manuring his land. The loan so advanced shall be a first charge on the share of the 
produce to which the cultivating tenant is entitled under this Act. 

(11) Notwithstanding anything contained in sub-sections (4) and (10), the 
landowner may with the consent of the tenant in the case of any wet land or garden 
land attend to the manuring of the land by chemical manures and oil-cakes up to a 

Ser P uivalent to ten per cent. of the normal gross produce and recover the same 
from the cultivating tenant. The amount payable by the cultivating tenant under 
tbis sub-section shall be in addition to the fair rent payable under this Act. 


4. (1) Subject to- the provisions of sub-section 
What is fair’ reat. (2) fair rent shall be— 
J—3 
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(i) in the case of wet land, 40 per cent. of the normal gross produce or its 
-ə value in money ; 
(ii) in the case of wet land where the irrigation is supplemented, by lifting 
water, 35 per cent? of the normal gross produce or its value in money : 
_ (iii) in the case of any other class of land 33% per cent. of the normal gross 
produce or its value in money ; 
. Explanation.—In every harvest the landowner shall be entitled f one-fifth 
of the straw or stalk of all the crops. 
(2) In the case of lands in items (ii) and (iii) of sub-section (1) in which 
water is lifted by pumpsets installed at the cost of the landowner the fair rent 
specified in sub-section (1) shall be increased to 40 per cent. : 


Provided that the cultivating tenant shall bear all the maintenance c 
and the landowner shall bear the charges for repairing the pumpsets. The installa- 
tion of a pumpset shall be at the option of the landowner, 

(3) Where the contract of tenancy provides for payment of a rent lower than 
the fair rent payable under the above provisions, the contract rent alone shall be 
payable during the contract period. 


5. (1) The fair rent in respect of any land may Lc paid either in cash or in 

kind or partly in cash and partly in kind, in accordance 

Kali tent may bein caeh with the terms of the contract between the landowner 

i and the cultivating tenant; in the absence of such a 

contract, the fair rent may be paid at the option of the cultivating tenant in any 
one of the above ways : 


Provided that the option shall be exercised in the case of a tenancy in force 
on the date on which this Act is first published in the Fort St. George Gazette, within 
three months from that date and in any other case within three months from the date 
on which the tenancy agreement takes effect ; and if the cultivating tenant does not 
exercise the option, within the period aforesaid the landowner shall, by notice in 
writing given to the cultivating tenant, specify the way in which the fair rent shall 
be paid by the cultivating tenant : 


Provided further that the option once exercised or the way once specified 
shall not be changed except by mutual agreement: 


Provided further that where the crop raised is paddy the landowner shall 
have the right to insist that the rent shall be paid in kind. 

(2) Whenever adverse seasonal conditions result in the reduction of the gross 
produce from any particular crop to the extent of more than 25 per cent. the land- 
owner shall be bound to remit a proportionate part of the fair rent due to him from 
his cultivating tenant in respect of that land for that period : 

Provided that before admitting or inquiring into an application made by a 
cultivating tenant for remission of fair rent under this section, the Rent Court may 
impose such conditions as it considers reasonable in the circumstances of the case 
including conditions as to deposit of admitted rent which has become due. 


; 6. Where in respect of any land fair rent has 
ees revision of been determined under this Act, it shall continue in 
zon force for five years : 


Provided that the Rent Court may, on an application made by'the culti- 
vating tenant, reduce the fair rent if it is satisfied that on account of deterioration 
of the land by floods or other causes beyond the control of the cultivating tenant, the 
land has been wholly or partially rendered unfit for the purposes-of cultivation : 


Provided further that the Rent Court may, on an application made by the 
landowner, enhance the fair rent if it is satisfied that on account of apy improvement 
made in the land by or at the expense of the landowner, the produce of the land 
„had increased. 7 
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7e Where the produce to.be shared is grain the sharing shall be done at the 

ns threshing floor on which the threshing took place ; and *° 

Special nae no portion of the produce shall be removed therefrom 
at such time or in such manner as to prevent the due division thereof at the 
proper time, : 
. 8. (1) The Government may, by notification, 

-Constitufion, of Rent constitute Rent Courts and Rent Tribunals for the 
Courts and Rent Tribunals, purposes of this Act with jurisdiction over such areas as 

may be specified. in the notification. 

; (2) Every Rent Court shall be presided over by an officer not below the rank 
of Tahsildar and every Rent Tribunal shall be presided over by an officer not below 
the rank of District Munsif. 

g. -(1) Notwithstanding any agreement between 

Applicati R a landowner and the cultivating tenant, or any decree 

Courts and. apreis p or order of a Court, either party may apply to the Rent 

Rent Tribunals. Court for fixation of fair rent or for deciding any dispute 
arising under this Act. 

(2) From every decision of a Rent Court, an appeal shall, within, such time 
as may be prescribed, lie to the Rent Tribunal whose decision shall be final, subject 
to revision, if any, under section 11. ‘ 

10. The cost of and incident to all proceedings before the authorities referred 
to in sections 8 and g shall be in the discretion of the 
respective authority. 

Revisi 11. The Rent Tribunal shall be deemed to be a 

by High Court Court subordinate to the High Court for the pape 
of section 115 of the Code of Civil Procedure, 1908 (Central Act V of 1908), 
and its orders shall be liable to revision by the High Court under the provisions of 
that section. , 


Costs. 


12. (1) The Collector of the district shall pub- 

Guia he Tein A oF January; April, July and October 

. every year in the District Gazette the average market 

price during the immediately preceding three months at the headquarters in 
each taluk of the main crops of the district. 

(2) Where, for the payment of fair rent by a cultivating tenant to whom the: 
provisions of this Act apply, the cash value of any crop has to be fixed, such value 
shall be fixed— 

(a) in the case of any of the crops referred to in sub-section (1), the market 
price at the taluk headquarters last published under sub-section (1) before the date 
when such fair rent became payable ; 

(b) in the case of any other crop as may be agreed upon between the land- 
owner and the cultivating tenant and in the case of disagreement, as may be 
deemed fair and reasonable by the Rent Court. 

13. The provisions of this Act shall have effect 

Act to override contract notwithstanding anything to the contrary contained in 

and other laws. any pre-existing law, custom, usage, agreement or 
decree or order of a Court. 


14 (1) The provisions of this Act shall not apply toany cult vating tenant 
i who owns; or who cultivates either as tenant or as owner 


ae of hat ia or as both, an extent of land in excess of one veli (6g 
certain entent acres) of wet land. 


(2) Any cultivating tenant who owns, or who cultivates either as 
tenant or as owaer or as both, an extent of land exceeding that specified in sub-sec- 
tion (1) but not exceeding 10 acres of wet land may, by notice in writing addressed’ 
to the landowner, relinquish at the end of the agricultural year ending in 1957 the 
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esea Ep respect of such portion of the land aforesaid, as may be necessary to 

' entile to all the benefits of a cultivating tenant under this Act. Such cultiva- 
ting tenant shall be entitled to all the benefits of this Act till the end of the agricul- 
tural year ending iñ 1957 and shall thereafter be entitled to all the rights ofa 
cultivating tenant under this Act only on such relinquishment. 


(3) For the purpose of computing the land owned or cultivated by a 
person all the lands owned or cultivated by him whether wet, dry or gardéh shall be 
taken into account, and g acres of dry land or 14 acres of garden land shall be taken 
as equivalent to one acre of wet land. 


15. Nothing in this Act shall apply to any land during the period when such 

land is used for raising as main crop, sugarcane, plan- 

Exemption. tain or betel vines or any crop which does not give 

any yield for a continuous period of two years or more 

from the time of cultivation or to any contract merely for collection or harvesting 
of the produce of any kind. 


16. If any provision contained in the Tanjore 
Tenants and Pannaiyal Protection Act, 1952 (Madras. 
Act XIV of 1952), is repugnant to any provision con- 
tained in this Act, the latter provision shall prevail 
and that former provision shall, to the extent of the repugnancy, be of no effect. 


17. (1) The Government may, by notification, 
Power ta taako ralen: Ske ae A carry out the Purpose. of this Act. 

(2) Without prejudice to the generality of the foregoing power, such rules. 
may provide for— 

(a) the procedure to be followed by Rent Courts and Rent Tribunals ; 

(b) the matters to be taken into account in determining normal gross produce ; 

(c) the fees to be paid in respect of applications and appeals under this Act; 

(d) the time within which appeals may be presented under this Act ; 

(e) the notification of prices of agricultural or horticultural produce for the 
purpose of fixing the cash value of the fair rent. 

(3) All rules made and all notifications issued under this Act shall, as soon 
as possible after they are made, be placed on the table of both the Houses of the 
Legislature and shall be subject to such modifications by way of amendments or 
repeal as the Legislative Assembly may make within fourteen days on which the 
House actually sits either in the same session or in more than one session. 


18. If any difficulty arises in giving effect to the provisions of this Act, the 
aun Government may, as occasion may require, by order, 
re do anything which appears to them necessary for the 
o purpose of removing the difficulty. A copy of every 
order pased under this section shall þe laid before each 

House of the Legislature. 


Act to override Madras 
Act XIV of 1952. 
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BOOK REVIEWS. 


Tue Law by J. Leigh Mellor, LL.B. of the Inner Temple, Barrister-at-law °` 
Publishede by English Universities Press, Ltd., London. Orient Longmans, Ltd., 
Mount Road, Madras-2. First edition, 1955. Price 6 Sh. . 


It is an established maxim that ‘Ignorance of law is no excuse’. Every’man 
or Womans presumed to know the laws of the country in which they live. And 
it is equally true that persons who have devoted their life-time to the study and 
practice of the law and who have occupied with eminence the highest judicial 
posts of their country have said in their retirement ‘I wish I knew the law’. Even 
in the earlier decades of our civilization, when the law and its machinery were 
not so complicated as it is to-day, the presumption that every one should know 
the law was an empty legal fiction. To-day with the ever-changing volume of 
statutes and the interpretations, oftentimes conflicting, put upon them by several 
Courts of equal jurisdiction, it is really surprising that the law should presume so 
much. But the fact remains that Courts of law and Courts of justice do not enter- 
tain any defence on the ground of the parties’ ignorance of the law. How far 
this is justified is a highly controversial matter. 

Still there could be no two opinions that every educated man should know at least 
the rudiments of the law by which he is governed. Not so much for the reason that 
the law enjoins him to learn it, but in his own self-interest in his daily work, be 
it business or any other avocation. How many there are amongst us, graduates 
or even double degreed people, even to-day, who are not aware of the fact that 
there is a rent control legislation in force for the past several years to take a 
very common place—one which could not have normally escaped the attention of 
any one as all people are falling under either of the heads—landlords and tenants, 
A knowledge of the elementary principles of Contracts, Torts, Penal Laws, Transfer 
of Property, Registration, to mention a few of the more important branches that 
came into daily life, is a necessary part of any system of education. There has been 
several attemptg by writers to bring outa hand-book explaining the principles of the 
law in a simple way that could be understood by a layman. Books familiarly known 
by the generic names of Layman’s Law, Everybody’s Book of Law and so on are 
all intended to serve this purpose. 

The book under review is the latest in the field. Without being either highly 
academic or historical, the book gives a matter of fact summary of the principles of 
English Law on the more important branches. It aims at providing those without 
any legal learning a basic knowledge of the fundamental principles of the law. A 
reading of the book would equip a layman enough to avoid serious blunders in his 
daily avocation. It goes without saying that these books are not intended to be either 
exhaustive or a substitute for a regular book of reference or consulting a lawver. 

This handy well got up volume will be found useful by the students of law also. 
Though the book deals with the principles and practice of the English Law, most 
of its material will be found useful by students in this country and elsewhere, whose 
system of law is based on the English Jurisprudence. The language is simple 
and the matter is dealt with in a easy and interesting manner. 


THe Frry Years’ Diagsr (1gor To 1950), Digest Publications, Madras- 
Nagpur, Price Rs. 525, per set, 

We are in receipt of the first four volumes of this mammoth publication. The 
work is advertised to run to fourteen volumes, similar to those released till now. 
The Publishers have put before themselves the ambitious goal of supplying to the 
subscribers one volume a month. 

1 The Publication under review is an attempt at consoldiation of the case-law 
-in the country for a period of fifty years from 1go1 to 1950. The utility of such a 
consolidated reference book to a busy lawyer needs no special mention. Apart 
,drom the fact that several new entrants to the Bar in recent years do not possess 
‘the previous digests, to a senior practitioner it is a an ordeal to wade through several 
volumes in respect of'any particular topic or statute with the ever-growing volume of 
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case-law and the multiplicity of law reports, preparation of a case or looking up 
authorities descends to the leve: of a manual drudgery in the absence of a publication 
of the present nature. A perusal of the volumes released till now wil] convince 
the reader that the work of such a vast magnitude, to be completed in a short period 
of a little over twelve months, is no easy task and could not have been ventured 
upon by any one else but the two premier publishers of Law Reports and Text- 
books, the ALL Inpia Reporter Lrp., and the Mapras Law Journ aigOffice who 
have combined to put this publication on the market. The legal profession will feel 
greatly indebted to the publishers for this very useful book of reference. Every 
page of these volumes exhibit the care and attention that has been devoted in making 
the publication quite useful. The traditional method of the Mapras Law JOURNAL 
Digests, that have stood the test of time since 1,900 has been followed with the useful 
method of point-noted synopsis of the Ant Inpra Reporter. No point or case-law 
could have been omitted and thé practitioner is sure to find his requirement under 
one or other of the headings or sub-headings. Cases are digested under the res- 
pective statutes with copious reference to other analogous headings. The parallel 
references to reports are exhaustive and if at all the publishers have erred in any 
respect it is on the side of exhaustiveness—even at the cost of repetition—and not 
on the side of selectivity to save space at the cost of utility. The book will be an 
asset to all lawyers, judicial departments and Law Libraries. 

: The printing and get-up is all that could be desired and the use of good and 
varied types makes the reading easy. 


Hrnvu Succession Act (XXX or 1956) with commentary by M. S. Gopal, 
M.A., LL.B., Advocate, Mysore. Price Rs. 2. 

This is a small booklet on the recent Hindu Succession Act with short notes. 
This enactment has made great inroads in regard to the property rights of Hindus 
and the Customary Hindu Law, prevalent till now, has been superseded. Every 
one should familiarise himself with the provisions of this new Code to settle their 
rights without launching upon: wasteful litigation in ignorance of the present 
law relating to succession to property among Hindus. This book will be found 
useful by lawyers, and Jaymen alike at least as a simple guide to understand the 
fundamentals of the law on the subject. i 


SpecraL Marrace Act (XLIII or 1954) by S. X. Aiyar, published by Wadhwa 
and Company, Law Publishers, 45, Civil Lines, Agra, UP. Price Rs. 12-8-o. 
This neatly got-up commentaries on the Special Marriage Act by a well-known 
author is a welcome addition to the books on the subject. The commentaries are 
quite lucid and exhaustive. Discussion of case-law, English and Indian, with 
liberal extracts from the judgments adds greatly to the utility of the book. 
Though the law on the subject is not new and we have been used to statutory re- 
gulation of this form of domestic relation even in the past, the present Act has a 
wider application and makes a more radical approach to some of the problems. 
Many of its provisions are sure to come up for interpretation before the Courts. 
The get-up of the book is quite in keeping with the high standard of the publishers. 


InpiaN Company Law by M.J. Sethna, Sixth Edition, 1956, Educational 
Publishers, Bombay, Price Rs. 25. 

The recent Companies Act, 1956, has been the subject-matter of several com- 
mentaries till now. The present work which has to its credit five prior editions, 
is a lucid and analytical commentary on the Indian Companies Act with a compara- 
tive study of the law as it existed earlier and as it stands to-day. Reference to case- 
law, English and Indian, is quite adequate. The inclusion of a Table of Cases and 
comparative table of the sections of the present Act with those of the 1913 Act and 
the English Act enhances the utility of the publication. There are several useful 
Appendices which contain among others, the Act, rules, etc. Lawyers and business- 
men and company managements will find the book quite useful as a book of 
daily reference. 
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PUBLIC INTERNATIONAL LAW—INDIAN INTERPRETATION 
By 
N. ARUNACHALAM, M.A., M.L., Adoucate, Madras, 


Vital questions of Public International Law have come up before the Indian 
Courts for consideration since the advent of the British into India. Since the attain- 
ment of Indian Independence, questions of Public International Law on which opi- 
nions have been given both by the High Courts of the States of the Indian Union 
and the Supreme Court of India are not only far more than before but are of greater 
significance in view of the growing importance of India in the comity of nations. 
It is the object,of this discussion to notice in particular the Indian viewpoint on 
all such questions expressed so far by the Indian Courts, and to find out to what 
extent there is scope for building an essentially Indian School of Thought on 
International Law with the joint effort of the legal profession and the judiciary in 
the country. 


Present INDIAN INTERPRETATION—ANGLO-AMERICAN, 


When the development of International Law in India is examined, one very 
important fact emerges, namely, that counsel appearing for the parties in any of the 
proceedings before Court have failed to bring to the notice of the Court all the 
viewpoints available on the question in issue in every case. In respect of all questions 
decided by the Indian Courts so far, it is only the Anglo-American view that has 
weighed with the Courts and that is so because counsel have not so far thought it 
perhaps necessary to place the views of all leading writers, tribunals, and institutes of 
International Law of all countries. It is by so doing that the Indian Courts may 
be able to take a view that may be a product of all juristic thought on International 
Law. Ifthe present tendency to view questions of International Law from a wholly 
Anglo-American point of view should be allowed to become a settled habit, the 
weight the Indian Court decisions can have outside India in general and before 
the International Court of Justice and other such tribunals in particular may not be 
as great, as in fact it would be, if they are the result of an examination of all views 
available on the questions decided. 


I do not want it to be understood that adherence to the Anglo-American view 
on questions of International Law is not to be desired but such adherence must be 
founded on clear conviction reached as a result of an examination of all available 
views on such questions. It is only then the authority of the Indian Court decisions 
is bound to be of greater weight before any international tribunal, the major ele- 
ment of which need not necessarily be Anglo-American. In fact it is a cross-section 
of the civilization of the world that we have on the International Court of Justice, 

J-14 s 
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INTERNATIONAL COURT OF JUSTICE. 


"* * When the composition of the International Court of Justice is noticed, Article II, 
of the “Statute of the International Court of Justice” says : . 


“The Court will be composed of a body`of independent Judges, elected 
regardless of their nationality from among persons of high moral character, who 

the qualifications required in their respective countries for appointment 
to the highest judicial office, or are juris-consults of recognised son ence in 
International Law ”. a 


Article III (1) says: 
“The Court-shall consist pf fifteen members, no two of whom may be 
nationals of the’ same State ”. ; 


Article XXXVIII says : 
“1, The Court, whose function is to decide in accordance with International 
Law such disputes as are submitted to it, shall apply 


1 (a) international conventions, whether general or particular, establishing 
rules expressly recognised by the contesting States ; 
(6) international custom, as evidence of a general practice accepted as law, 
(c) subject to the provisions of Article LIX, judicial decisions and the teach- 
ings of the most highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law. 
2. This provision shall not prejudice the power of the Court to decide a case 
ex dequo et hono, if the parties agree thereto.” j 


The composition of the International Court of Justice and the law applicable 
By it in a given case are such, that counsel appearing before the Court can easily 
realise that addressing arguments based on only Anglo-American way of thought 
on the question involved cannot convince the Court as a whole. In fact such a 
counsel would have addressed some only of the members of the Court who may 
have been drawn from the Anglo-American areas of thought alone and not the 
others who are bound to belong to areas or groups of a different way of thinking. 


VALUE OF THE DECISIONS OF MUNICIPAL COURTS. 


'The decisions of Municipal Courts of countries which are members of the family 
of nations rank as sources of customary International Law or in the words of Arti- 
cle XXXVIII of the Statute “as evidence of a general practice accepted as law”. 
The value and importance of decisions of Municipal Courts on questions of Interna- 
tional Law can be realised by a mere look at the decision of the Permanent 
Court of International Justice in the Lotus case.+ 


When the Indian Constitution is examined it becomes at once clear that, if 
jurisdiction of the Court to determine the question in issue is granted, I submit, 
that there is no limitation imposed upon the power of Court to determine the ques- 
tion of International Law in any particular manner. While it may be that the 
determination of the question in Anglo-American way may not be objectionable. . 
the point that I desire students of International Law to consider is whether the 
Indian Courts cannot also take into consideration continental and Latin American 
practice and the views of International Institutions in reaching the conclusion. It 
is no doubt true that there is an over-emphasis in the constitutional system of conti- 
nenial and Latin American countries on the principle of separation of powers as 
enunciated by Montesquieu and as A. B. Lyons remarks, “ this leaves the Courts 
formally free to seek information where they will”. It is thus we find a considera- 
ble divergence of opinion between the Continental and Latin American Courts on ` 
the one side and Anglo-American Courts on the other in respect of such familiar 
questions relating to (1) Diplomatic envoy and diplomatic list, (2) Case involving 
person of the sovereign, (3) Foreign sovereigns, (4) Part-sovereign States, (5) Re- ` 





r P.C.IJ. Series A. 10, etc, ` 
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ference to external sources, (6) Acts of State and Courts, (7) Recognition of foreign 
States and Governments, (8) Treaties, (9) Question as to territory, the existente*’ 
of war, efc., and (10) State-owned vessels. This divergence of opinion is very real 
is demonstrated in a very valuable contribution of A. B. Lyons în Volume XXXI 
of the “British Year Book of International Law,” page 180. It is not, I submit, 
that the acceptance of a doctrine of separation of powers in those constitutional 
systems that has facilitated freedom for those Courts “ to seek information where 
they will”. The doctrine of separation of powers receives acceptance in as large 
a measure in the United States constitutional system as well. Even so, there is 
striking identity of views on the major issues aforementioned between the United 
States and Great Britain. I would, therefore, attribute the divergence of views 
on these questions not so much to the acceptance or non-acceptance of the doctrine 
of separation of powers in the constitutional system concerned but to national heri- 
tage, if I can use such phraseology. This national heritage is bound to get enriched 
in course of time by mutual exhange of ideas and views on these vital questions as 
a result of the facilities provided by modern civilization. To facilitate this enrich- 
ment, the legal profession in India may make an attempt to place the views of all 
systems on any particular question of International Law that may require to be 
adjudicated upon by the Dadan Courts. If by so doing the Indian Court decisions 
can either harmonise the divergence of opinion between the several systems on any 
single question or find a solution that may be acceptable to all alike, then the contri- 
bution of India to growth of International Law will indeed be considerable. 


Poticy QUESTIONS. 


It must also be that on many other questions of International Law, which do 
not come up for decision in the Indian Courts, that a course of practice is growing 
up in the External Affairs Ministry of India since the independence of the country 
which is bound to make its contribution to that enrichment of International Law. 
Some of the policy questions on International Law can be dealt with in writings 
from Indian point of view if only the relevant Foreign Office files can be made avai- 
lable to such Writers—of course, subject to official secrecy in matters of current 
controversy or of recent origin. 

Inpian Court Decisions. 

Several questions of importance in International Law have been settled in 
Indian Courts both before and after Indian Independence and many of them are 
interesting questions. It is the object also of this discussion to notice some of such 
major decisions given in recent times just to show that there is very real scope 
for Indian contribution to International legal questions. 


STATE SOVEREIGNTY. 

In Gurdwara Sahib v. Piyara Singh1, Teja Singh, C.J., delivering the judgment of 
the Full Bench in the case points out that sovereignty is a human institution and the 
result of historical development and, therefore, incapable of absolute definition. 
“ It results from the habit of mankind and, therefore, can only be defined by re- 
ference to such habits” and relying on Prof. Holland, his Lordship states that “‘ the 
sovereignty of the ruling part has two aspects. It is ‘ external’ as independent of 
all control from without, ‘internal’ as paramount over all action within”. This 
decision has been quoted with approval in Magher Singh v. Principal Secretary, Jammu 
and Kashmir Government®, to reach the conclusion— A State by ceding certain 
powers with regard to external affairs to another State does not cease to be soveregin 
if its powers with regard to internal matters remain unrestricted.” It is not as 
if there is only one view on sovereignty. 


Passport Law. 
Discussing the legal character of a passport, Rajamannar, C.J., observed in 
F. G. Rao v. State of Madras*: “ In modern times a passport is never understood as a 
an need 2 = 7 cee ea aie 
1. ALR. 1953 Pepsu 1. 3. (1953) 2 M.L.J. 413, ‘se 
g ALR. 1953 J. & K, 25. 
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document enabling a citizen of any country to enter that country. Nor is it under- 

, stood to be a document under which a citizen of a country is permitted to leave that 
country. The accepted modern notion of a passport is to be found in the judgment 
of Lord Alverstone, C.J., in Rex v. Bradford!, where it is set out thus: e 

‘It will be well to consider what a passport really is. It is a document 
issued in the name of Sovereign on the responsibility of a Minister of the Crown to a 
named individual intended to be presented to the Governments of foreign nations 
and to be used for that individual’s protection as a Brjtish subject in foreign countries 
and it depends for its validity upon the fact that the Foreign Office in an official 
document vouches the respectability of the person named’ ”. 

Rajamannar, C.J., goes on to observe on a review of the authorities thus : 
“ All that may be said is that a passport gives a person certain facilities to travel 
in foreign countries. The Government issuing the passport ‘ requests’ the foreign 
Government to allow the bearer free passage and also to afford every assistance 
and protection necessary. No citizen can compel the State to make such request 
on his behalf.” In the absence of legislation, it would be open to the Government 
to decide on each application whether or not to make such a request in respect of 
the concerned individual to visit any country unless such a right is given whether by 
common law, statute or constitution and Frankfurter, J., in Joint Anti-Fascist Refugee 
Committee v. McGrath*®, was quoted in support. 

EXTRADITION. 

In re, C. G. Menon®, Rajagopalan, J., quotes with approval the observation of 
Clarke on “ Extradition ” “the surrender of fugitive criminals is an international 
duty”—and his Lordship goes on to observe that “ the terms on which extradition 
is granted are normally regulated by the local laws of the extraditing country. That 
is the position in India. As between two sovereign States the terms are normally 
settled by treaties between them. Reciprocity is the normal rule...... Demand 
of prima facie evidence of guilt is only another such restriction, based in the first 
instance on reciprocity and eventually on the municipal law of the extraditing 
country”. In this case, however, section 14 of the Fugitive Offenders Act, 1881, 
under which extradition of Mr. and Mrs. Menon was sought, was struck down as 
unconstitutional as violative of Article 14 of the Constitution and, therefore, the 
surrender of the two persons could not be granted. The matter was taken on 
appeal to the Supreme Court and the decision of that Court is to be found in 
State of Madras v. C.G. Menon*. Mahajan, G. J., delivering the judgment of the Supreme 
Court said that in the absence of the re-enactment of the Fugitive Offenders Act 
(an Act of the Parliament of Great Britain) by the Indian Union Parliament in the 
appropriate form and in the absence also of adoption of this Act, the basis for the 
application of this Act, in particular Part II thereof, is gone after the transformation 
of India into a sovereign Democratic Republic. No Order-in-Council can group 
India with other British possessions. In other words, the case was decided by the 
High Court answering the second question inthe Reference of the Presidency Magis- 
trate as to whether Part II (embodying section 14) of the Fugitive Offenders Act 
was valid and the Supreme Court disposed of the case answering the first question 
in the Reference of the Presidency Magistrate as to whether the Fugitive Offenders 
Act applied to India after the coming into force of the Constitution. 


The law of extradition has been considered at length by the Supreme Court 
in Ram Babu Saxena v. The State’. 

SOVEREIGN IMMUNITY. 

Dulerat and Co. v. Pokerdas Mengraj®: Inasmuch as a partner of the defendant 
firm was the Maharaja of Orcha entitled to sovereign immunity a suit against 
the firm without complying with the provisions of sections 85, 86 (1) and (3) 
and 87 of the Code of Civil Procedure cannot be maintained. Chagla, C.J., points 





L.R. (1905) 2 K.B. 730 (745). (1954) 2 M.L.J. 197: 1955 S.G.R. 280 (S.C.). 
r USS, 123, 5. 1950 S.G J. a A.LR. 1950 S.G. 155; 
R. 573 (S.C.), i 


I. 

R. 

3. 1953) 2 M.L f: 61. 7950 S.C. 

+ ALR (1954) S.C. 517: 1945 S.C.J. 621; 6. AIR, 1952 Bom. 335: 
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out that it is well known that a firm is not a legal entity and the word “ firm ” is 
merely a compendious way of describing the various persons who carry on business, e- 
in partnership and Order 30, rule 1, confers a special convenience upon liti- 
gants to su@persons carrying on a business in partnership in the name of the partner- 
ship business. “ Therefore, when a suit is filed under Order g0,+rule 1, 
it is a suit filed against the persons who constitute the partnership, but it is permitted 
to be filed in the name of the firm. In bringing a firm before a Court the plaintiff 
is bringing br attempting to bring every partner of the defendant firm. Order 
go affords him the facility of using the partnership name in order to sue all the 
hrs of the firm. Therefore, ifthe Maharaja of Orchais a partner in the 

efendant firm, by bringing the defendant firm before the Court and suing the 
defendant firm, the plaintiffs are undoubtedly suing the Maharaja, and in suing the 
Maharaja they are contravening the mandatory provisions of section 86”. Gaekwar 
of Baroda State Railway v. Hafiz Habib-ul-Hug) was followed. 


Maharaja Bikram Kishore v. Province of Assam? : Harries, C.J., delivering the 
judgment of the Bench consisting of Harries, C.J. and Mukherjea, J., quotes with 
approval Hall’s “International Law,” 8th Edition, page 220, Oppenheim’s 
“International Law,” Vol. I, 5th Edition, page 590 and Parlement Belge. “‘ Asa 
consequence of the absolute independence of every sovereign authority and of 
international comity which induces every sovereign State to respect the indepen- 
dence of every other sovereign State, each State declines to exercise by means of 
any of its Courts, and of its territorial jurisdiction over the person of any sovereign 
or Ambassador or over the public property of any State which is destined to its 
public use, or over the property of any Ambassador, though such sovereign, ambassador 
or property be within its territory ” (italics mine). The reason is stated to be that if 
jurisdiction should be exercised over public property of a foreign State, it would 
divert the public property from its destined public uses. It is thus in dealing with 
the status of Chakla Roshanabad, a Zamindari in British India belonging to the 
Ruler of the Native Indian State of Tripura, Harries, C.J., concluded at page 230. 
“It is clear. ... . . that State property of a particular State is not subject to 
the jurisdiction of another State though the property lies in the latter State”. 


Indian National Steamship Co., Lid. v. Maux Faulbann*: The Government of . 
Indonesia applied to the High Court of Calcutta in its original jurisdiction for 
leave to take a certain number of reels of cable in the possession of a Receiver already 
appointed by the Court or in the alternative for an order vacating the order appoint- 
ing the Receiver. The Republic of Indonesia had only an immediate right to 
possession. of the goods and this was held sufficient to attract the principle of immu- 
nity. Relying upon Sultan of Johore v. Abubakar Tunku Aris Bendahar®, it was observed: 
“ Some comment was made as to the nature of the certificate which has been ob- 
tained in this case from the Government of India by the petitioner but I do not 
think that such certificate obtained by means of correspondence between the foreign 
Sovereign State and the Government of this country can be described as a thing 
altogether unknown or irregular.” . 


TERRITORIAL WATERS. 


A. M. S. S. V. M. & Co. v. The State of Madras*: In examining the extent 
of the territory of a littoral State the Madras High Court considered the views 
expressed by eminent authorities like Oppenheim, Hyde, Higgins and Columbus 
on International Law and the effect of the decisions like Queen v. Keyn, Manchester 
v. Commonwealth of Massachusetts® and Secretary of State for India v. Chelikant Rama 
Rao?, and laid down that: “‘ Whatever theory might ultimately find acceptance with 
the family of nations as to the true basis of the right which a State possesses over 
territorial waters, there cannot be any doubt that with reference to the rights of 








1. A.LR. 1938 P.C. 165. 6. (1953) 2 M.L.J. 587 (595). 
2. ER 17 LT.R. 220 (221). i (1876) L.R. 2 Ex. A. 63. 
g. (1880) L.R. 5®P.D. 197. . 1399 U.S. 240: 35 L.Edy 159. 


4 ALR. 1955 Cal. 491. g. (1916) 39 Mad. 617: 31 M.L.J. 324 : L.R. 
5+ (1952) 1 All ER. 1261 (1266), 43 LA, 192, ; J 324 
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fishery, the marginal belt must be regarded as part of the territory of the littoral 
einai ea ega P ry 


te State”. ecision is of importance for the reason that it seeks to aS 


the a Foe to which the territorial waters extend. Venkatarama Ayyar, J., 
delivering the judgment in this case notices that “ there has been som@ eae 
of juristic opinion on the extent of the marginal waters” and quotes the view of 

enheim :—“ Although the three-mile limit of territorial waters must still be 
regarded as the rule of International Law on the subject, it isa rule which is in need 
of modification in relation to the various interests involved’, It may be that the 
marginal belt is studded with islands, in which case the width of the belt may get 
wider. In the case of a land-locked bay such as the Palk’s Bay, the rule of three 
miles cannot always be adhered to and “ considerations based on historical and 
prescriptive grounds come into play when the territorial extent of gulfs and bays 
is examined” as pointed out by Higgins and Columbus on “International Law of the 
Sea,” page 111. In fact these considerations were applied to declare the Conception 
Bay 20 miles broad which penetrates into Newfoundland, a territorial bay in Direct 
United States Cable v. Anglo-American Telegraph Co.1. A similar view was taken by 
Subramania Ayyar, O.C.J., in Annakumaru Pillai v. Muthupayal® about Palk’s Bay 
itself following the aforesaid decision of the Judicial Committee of the Privy Council. 
On a consideration of these authorities Venkatarama Ayyar, J., reached the conclu- 
sion that the Gulf of Mannar and Palk’s Bay opposite the coast of the former Zamin- 
dari of Ramanathapuram are within the territorial waters of the Madras State. 

In considering the validity of the relevant provision of the Madras Estates 
(Abolition and Conversion into Ryotwari) Act (XXVI of 1948) vesting also the 
fishery rights in the State Government, the Court held that the provision was valid 
as falling within the legislative competence of the State Legislature and in so doing 
pointed out the distinction between a right to the territorial waters and a right 
to the bed of the sea. Reference was made to Article 297 of the Constitution and 
the United States v. California?, Skiriotes v. Florida* and Manchester v. Commonwealth 
of Massachusetts’ and it was held that all that the enactment of the Madras Legis- 
lature attempted to do was to regulate fishing in its territorial waters, which it was 
entitled to both under the Government of India Act, 1935 and the Constitution. 
Support for this view was also found in Toomer v. Witsell®. 


Eminent authorities on International Law have given the benefit of their views 
on territorial waters, such as Bynkershock, Gilian, Azuni, Gidel, Renault, the Per- 
manent Court of International Justice in the Anglo-Norwegian Fisheries case and the 
International Law Commission of the United Nations itself. 

It may also be seen that by a Proclamation issued by the President of India 
in the Gazette of India, dated 22nd March, 1956, Part II, section 3, page 569, the terri- 
torial waters of India have been extended to six nautical miles from the appropriate 
base line. 

“MINISTRY OF EXTERNAL AFFAIRS 
New Delhi, the 22nd March, 1956. 

S.R.O. 669.—The following proclamation by the President is published for 
general information : 

PROCLAMATION. 

Whereas International Law has always recognised that the sovereignty of a 
State extends to a belt of sea adjacent to its coast ; 

And Whereas International practice is not uniform as regards the extent of 
this sea-belt commonly known as the territorial waters of the State, and consequently 
it is O to make a declaration as to the extent of the territorial waters of 


I, Ta endra Prasad, President of India, in the Seventh Year of the Republic 
do hereby. proclaim that, notwithstanding any rule of Jaw or practice to the contrary 


1. (1877) L.R. 27A.C. 3 304. 4. 313 U.S. 69: 85 L, Ed. 1193. 
2. (r904) 1 L.R. 27 Mad. 551 : 14 M-L J. 48. & 139 U.S. 240: 35 L. Ed. 159 
3- 332 U.S. 19: gi L. Ed. 1889. . 334 U.S. 385:.92 L. Ed. 1460. 
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which may have been observed in the past in relation to India or any part thereof, 
the territorial waters of India extend into the sea to a distance of six nautical miles 
measured from the appropriate base line. 


RAJENDRA Prasap, 
President. 
e (By order, etc.). : 
C. S. Jaa, 
Joint Secretary” 


ACT OF STATE. 


Virendra Singh v. State of Uttar Pradesh?: Prior to the attainment of independence 
of India Charkari and Sairola were independent native Indian States under the 
paramountcy of the British Crown. As a first step towards integration, these two 
States merged into what was then known as the United States of Vindya Pradesh. 
Then, there was their accession to the Dominion of India followed by their efface- 
ment by merger into the Indian Union as forming part of the Indian Union 
territory. 

Before the integration of these States into the United States of Vindya Pradesh 
their Rulers had made certian absolute muafi grants of land to the petitioner and 
others. It may be noticed that the United States of Vindya Pradesh was purely 
a domestic arrangement came to by the contiguous States of that area and not 
the result of any arrangement with the Dominion of India. 


After the coming into force of the Constitution in consultation with the Govern- 
ment of India, the Government of the Uttar Pradesh State revoked the grants 
made by the two Rulers aforesaid. Bose, J., delivering the judgment of the Consti- 
tution Bench pointed out that “ every vestige of sovereignty was abandoned by the 
Dominion of Indig and by the States and surrendered to the peoples of the land who 
through their representatives in the Constituent Assembly hammered out for them- 
selves a Constitution in which all were citizens in a new order having but one 
tie and owing but one allegiance, devotion, loyalty and fidelity to the Sovereign 
Democratic Republic, that is, India. At one stroke all other territorial allegiances 
were wiped out and the past was obliterated except where expressly preserved, at 
one moment of time new order was born with its new allegiance springing from the 
same source for all, grounded on the same basis, the sovereign will of the peoples 
of India with no class, no caste, no race, no creed, no distinction, no reservation. 


* 


“In our ae the Constitution by reason of the authority derived from and 


conferred by the peoples of this land, blotted out in one magnificent sweep all 
vestiges of arbitrary and despotic power in the territories of India and over its 
citizens and lands and prohibited just such acts of arbitrary power as the State now 
seeks to uphold ” (italics mine). 

It was urged that though the Governor of Uttar Pradesh State issued the 
notification revoking the grants in question he acted in consultation with the 
Union of India and, therefore, he acted as the delegate of the Union Government 
and thus the act in question may be treated as an act of State of the Indian Union, 
following the decisions in Buron v. Denman? and Secretary of State v. Kamachee Boye 
Saheba? and Johnstone v. Pedlar*. 

This contention receives full consideration in this interesting decision and 
Bose, J., relying upon Vijesinghjt Joravarsinghji v. Secretary of State” and Secretary of 
State v. Rustam Khan®, points out that when territory is acquired for the first time 
by the sovereign it is an act of State—does not matter whether the acquisition 





1. (1955) S-GR. 415: (1954) 2 M.L.J. 369: 4. (1921-2) A.G. 262 (279). 

(1954) S.GJ. 705:A-R. 1954 S.C. 447. 5. ALR. 1924 P.G. 216 (217). 
2. Sy 2 Ex. Pe 6. ALR. 1941 P.G. 64 (67). 
3. 7 MLA. 477 (540), 
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is by conquest or cession by treaty, by occupation of unoccupied territory. The 
‘inhabitants of such occupied territory can make good in the municipal Courts of the 
new sovereign only such of those rights the new sovereign has recognised and not 
others and the Wurden of proving that the new sovereign has recognised old rights 
rests on the person putting forward such a claim. As against this view of the Judi- 
cial Committee, there is the view of Marshall, C.J., expressed in 1833 in the United 
States v. Percheman’ that “ the modern usage ‘of nations which has gecome law 
would be violated, that sense of justice and of right which is acknowledged and 
felt by the whole civilized world would be outraged, if private property should be 
generally confiscated and private rights annulled. When the people change their 
allegiance, their relation to their ancient sovereign is dissolved ; but their relations 
to each other, and their rights of property remain undisturbed’, The learned 
Chief Justice points out that if this were true of conquest it should be better still of 
an amicable cession of territory. Cession of territory is not cession of property 
of individuals. “The King cedes that only which belonged to him. Lands he 
had previously granted were not his to cede. Neither party can so understand 
the cession. . . . . . .” and cession means only transference of sovereignty 
and it does not interfere with private property. This view was followed by Cardozo, 
J., in Shapleigh v. Mier?. The Permanent Court of International Justice in its Sixth 
Advisory Opinion took just the same view and counsel for the petitioners in this 
case relied on these cases deriving support also from the decision of the Judicial 
Committee of the Privy Council in Mayor of Lyons v. East India Co.,? where it is 
observed by Lord Brougham: “‘It is agreed, on all hands, that (when) a foreign 
settlement (is) obtained in an inhabited country by conquest or by cession. AS 
the law of the country continues until the Crown or the Legislature changes it’. 
Bose, J. points out that the United States, view was considered by Lord Alverstone, 
G.J., in West Rand Gold Mining Co. v. Rex,* who pointed out that there is a difference 
between private rights of individuals in private property and contractual rights 
sought to be enforced against the new sovereign. It is also pointed out that the 
American view is gaining ground in England as well and Forester v. Secretary of 
State® and some of the Privy Council and House of Lords cases cited earlier are 
referred to. 


While the Supreme Court took notice of these views on the question, the grants 
made were upheld wholly from the constitutional standpoint. It was, therefore, 
held that “‘it is impossible for a sovereign to exercise an act of State against its own 
subjects.” 


In this context it may be noticed that a Full Bench decision of the Allahabad 
High Court relying on the statement of law as contained in Vol. I of ‘International 
Law” by Schwarzenberger on page 129, has held in Raja Pratap Vikram Shah v. Kr. 
Upendra Bahhdur Shah,® that : 


“A mere agreement to transfer is not the same thing as the actua] 
cession....cession becomes effective only with the actual transfer of territory ’’, 


Farid Ahmed and others v. Government of United Provinces:' It is laid down in this 
case by Malik, C.J., that, “ whatever rights the original owners of the plots had 
in the lands, after the conquest in 1803 their rights came to an end, unless by an 
express or implied agreement, the new sovereign authority has elected to respect 
and recognise and be bound by the previous rights” and Secretary of State v. Bai 
Raj Bai® is cited in support. The arguments of counsel reported in full in 
Damodhar Gordhan v. Deoram Kanji? on what passes on a cession of territory are highly 
useful. The decision in this case was followed in Lakshminarayanan v. Rajaprasad 


Singh.+° 


1. (1863) 32 U.S. 51 (86 & 87). 6. AIR. 1952 AIL 6 (16). 
2. (1987) 299 U.S. 468 (470). 7. ALR 1950 All. 43. a 

3. 1 M.LA. 175 (270-71). 8. ALR. 1915 P.G. 59. 

4. L.R. (1905) 2 K.B. 391. g. LL.R. 1 Bom. 367 P.a). 
5- LA. Sup., Vol. 10 (17). 10. LLR. 2 All 1., 
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TREATIES AND TREATY MAKING. 


Birma v. State1, The District Magistrate of Dholpur (a former Native Indian ** 
State now forming part of the State of Rajasthan) ordered the arrest of the petitioner 
Birma org7th January, 1950. The arrest was ordered with a view to surrender the 
pet‘tioner to the Uttar Pradesh State Government to stand his trial for the com- 
mission of the offence of dacoity under section 395 of the Indian Penal Code in the 
Court of the District Magistrate of Agra. 


The Validity of this order of arrest was challenged in an application for the 
issue of an order in the nature of habeas corpus filed under section 491 of the 
Code of Criminal Procedure. The ground taken by the petitioner was that there 
was no law in force in Dholpur area at the time of arrest dealing with the surrender 
of fugitive criminals. Prior to independence a treaty was in force between Dholpur 
State and the British Indian Government on the subject of extradition of fugitive 
criminals. But, however, there was no law of the Dholpur State which incorporated 
this extradition treaty and gave effect to it. It was, however, contended for the 
State that the treaty should be deemed to be law and the arrest under the treaty 
considered legal and it is interesting to notice that this contention was turned down 
as untenable by the Rajasthan High Court and in that view it was held that the liberty 
of a citizen of India cannot be taken away under that treaty which did not have the 
force of law. The petition was therefore allowed on the ground that the depri- 
vation of the personal liberty of the petitioner was not in accordance with procedure 
established by law within the meaning of Article 21 of the Constitution. Ranawat, J., 
relying upon paras, 678 and 679 in Vol. 6, Part V of Halsbury’s Laws of England, 
Parlement Belge? and Walker v. Baird? lays "down the proposition that “in England 
under Common Law, a treaty requires the sanction of the Parliament to make it 
enforceable by the Officers of the Crown and binding upon the nation in case 
where it interferes with the private rights of a subject.” In other words if a or 
should become enforceable in law if private rights are going to be affected by suc 
enforcement, then it requires to be sanctioned by appropriate Parliamentary enact- 
ment, A treaty in such a case is not self-executing. That is the law of England 
and that is also the law of India. Ranawat, J., further observed: ‘Treaties 
which are part of International Law do not form. part of the law of the land unless 
expressly made so by legislative authority. In th^- present case the treaty remaine] 
a treaty only and no action was taken to incorporate it into law. That treaty 
cannot, therefore, be regarded as part of the Municipal Law of the then Dholpur 
State and the practice of surrendering fugitive criminals which was being followed 
by the former Dholpur State cannot be deemed to be a law that could be con- 
tinued under Article 372 of the Indian Constitution”. It is submitted Ranawat, J., 
could well have cited Article 253 of the Constitution in support. In England. 
in Canada, in Australia and in India the position seems to be more or less beyond 
doubt that though the making of a treaty may be purely an executive act it does 
require to be implemented by appropriate legislative action when in performing 
it, it should have a tendency to affect domestic law or impose a burden on the 
subject and it would be useful to notice this legal position elucidated by Lord 
Atkin in Attorney-General of Canada v. Attorney-General of Ontario+. 


In .Yanka v. Government of Rajasthan®, it is pointed out that the act ofa Native 
Indian Chief entering into an extradition treaty with the British Indian Govern- 
ment is an executive act and in order the subject of the Chief may be bound by 
that treaty it will have to be incorporated in the Municipal Law of the Native State. 


Union of India v. Manmull Jain and others*. Chandernagore was ceded in full 
sovereignty by the French Republic to the Indian Union under a treaty. This 
treaty was attacked as inyalid in the absence of Parliamentary legislation. In 
meeting this contention K. C. Das Gupta, J., points out that the transfer of Chander- 





1. ALR. 1951 Raj. 127. f 4 L.R. i937) A.C. 326. 
2. L.R. (1879) gP.D. 129. AIR ay: Raj. 153. 
g. L.R. (1892) A.C. 491. A.LR. (1954) Cal. 615. 
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nagore to India remains an accomplished fact and “ consequently, it would be 
territory comprised within the territory of India, whether or not the treaty was 
legally valid. It is well to remember in this connection the principle laid down 
in the case of Secretary of State v. Rustam Khant, that when a territory is acquired by a 
sovereign State for the first lime, it is an act of State (italics mine); it matters*not how it 
is acquired ; it may be by conquest, it may be by cession following a treaty, it may 
be by occupation of territory hitherto occupied by a recognised ruler—in all cases the 
result is the same”? (italics mine). è 

“ Making a treaty is an executive act and not a legislative act. Legislation 
may be and is often required to give effect to the terms of the treaty. E 


“ My conclusion is that when the President in whom Article 53 of the Consti- 
tution vests all the executive power of the Union, has entered into a treaty, the 
Municipal Courts cannot question the validity of the treaty”. 


In re: s. s. Braunfels*: The question of priority as between the Hague Con- 
vention and the Treaty of Versailles was considered and the Full Bench of the Chief 
Court held that: “ On the well-known canon of construction of agreements governed 
whether by International or Municipal Law it is the latter and not the prior agree- 
ment which governs the existing rights of the parties, with this proviso that where 
the later agreement is silent and does not abrogate the former as a whole or in 
respect of any particular portion, the former may be looked at and reconciled, where 
possible with the latter. The question in all cases is one of giving effect to the 
intentions of the parties who must be presumed to have entered into the latter 
engagement with full knowledge and view of their prior agreements”. On the 
question of interpretation of treaties the views of Schwarzenberger, Hugo Grotius, 
Vattel, Quincy, Wright and others have a bearing. 


It is not as if all acts of State lawfully done by the executive can be described 
as acts of State in the sense of International Law. If, however, a treaty made by 
the executive should impose obligations on the subject within the jurisdiction of the 
local Court, its legality can be canvassed is pointed out in Sn Krishna Sharma v. 
The State of West Bengal’. . 


aeaa a a O ns” 


Lo ALR. 1941 P.G. 64 (67). g. ALR. ıı Cak x 
2. 76 LC. 337: ALR. 1925 Sind 4. ee api 


THE i 
MADRAS LAW JOURNAL. 


11) JULY’ l Í [r956 








NOTES OF RECENT CASES. . 


Krishnaswami Nayudu, F. Adiraja Ariga v. Beeranna Rai. 
1st March, 1956. 9°. S.A. No. 332 of 1953. 
Limitation: Act (IX of 1908), sections 4 and 19—Computation of period of limitation 

Sor purposes of enforcing a debt under a renewal document—Contract Act (IX of 1872); section 

25 (3)—‘ Debt? and ‘ person charged therewith ’—Meaning of. f 
It is no doubt true that the periods of limitation for recovering particular 

classes of debts is prescribed in the First Schedule to the Limitation Act. But section 

‘19 of the Limitation Act prescribes a fresh starting point of limitation in cases of 

acknowledgments of liability before the expiration of the period prescribed for a 

suit or application in respect of any property or right. The period prescribed 

under this section refers only to the period prescribed by Schedule I of the Limi- 

tation Act and not to any extended period for institution of suits by virtue of the 

application of stction 4 if the Courts are closed on the date the period of limitation 
expires. On the language of section 19 the period referred to in it could not include 
the extension given by section 4 of the Act. An acknowledgment of a debt during 
such an extended period might save the debt from being barred only in certain 

cases. . 

A claim does not become barred merely after the expiration of the period of 

limitation provided in the First Schedule and could be considered barred only 

‘after the period of extension provided in section 4. j 
A.LR. 1941 Nag. 100, (1945) 1 M.LJ. 38: LL.R. (1945) Mad. 634 an 

(1937) 1 M.L. J. 262, referred. 

The term ‘debt’ in section 25 (3) of the Contract Act does not necessarily 
mean only the debt which the person agreeing to pay must have been personally 
liable for ora debt for which he may be proceeded against in respect of his 
properties. 

In order to attract the operation of section 25 (3) of the Contract Act the obli- 
gation need not be personal to the person agreeing to pay the debt, but an obliga- 
tion in the sense of action being maintainable against such person in respect of the 
property in his hands is enough. ana 

LL.R. 45 Mad. 345 : 41 M.L.J. 567, followed. : ; ny 

A.LR. 1928 Bom. 539, not followed. : 

The expression ‘the person charged therewith’ in section 25 (3) of the 
Contract Act must necessarily be given a wider meaning and does not refer only to 
a person who'was initially or originally liable for the debt, but will also include 
third parties who have undertaken the liability, though not personally, but by 
reason of their owning the properties of the original debtor. 

M. K. Nambiar and C. F. Louis for Appellant. i 

T. Krishna Rao for Respondent. 

R.M. : 


Appeal dismissed. 


Krishnaswami Nayudu, F. Managing Director, Rasipuram Bus 


ʻe « and Marck, 1956. Union v. Ramaswami Goundan. 


S.A. No. 399 of 1953+ 

Torts—Vicarious liability—Master’s liability to third party for accident through servan? s 
negligence—Accident in the course of employment—What amounts to. 

It is no doubt true that in order that a master can be made liablg in tort for 
the acts of his servant in a claim by third party, it should be established that the 
servant was acting within the scope of his employment. Where, however, the 
servant merely availed himself of the opportunity afforded by his employment 
to commit the tort, solely for his own purposes, the master is not liable. 


In cases of omnibus, in the absence of the driver if the conductor drives the 
bus it is for the owner of the bus to show that the act was unauthorised. Where 
the ‘ driver, who is the proper person authorised to drive the bus permits the 
conductor to drive the bus, it is an act on the part of the driver employed for the 
purpose of the master and for which act the master would be liable. 


Rickets v. Thos. Tilling Ltd., L.R. (1915) 1 K.B. 644 at P. 650, followed. 
T. Lakshmiak and K. Srinivasamurthi for Appellant. 
D. Ramaswami Ayyangar, P. R. Varadarajan and T. K. Subba Rao for Respondent. 


R.M. —— Appeal dismissed. 
Ramaswami, F. Meenakshi Amma v. Kizhakke Valath 
gtk March, 1956. Narayani. 


S.A, Nos, 384 and 590 of 1952. 


Malabar Law—JLease—Lessee taking possessory mortgage from lessor of the leasehold 
property—Lease if gets merged in the mortgage. 


Where a verumpattamdar in Malabar, who is in the position of a lessee, accepts 
a possessory mortgage of his lease-hold land from the lessor, these is an implied 
-surrender of the leasz with the execution and acceptance of the possessory mortgage. 
The lessee’s interest gets merged in the larger and superior interest, viz., the mort- 
gage right. This is on the principle that where a certain relationship exists between 
two parties in respect of a subject-matter and a subsequent and different relation- 
ship arises in respect of the same subject-matter, then if the two relationship cannot 
co-exist as being inconsistent or incompatible with each other, the earlier relation- 
ship would be deemed to have been terminated in order to enable the latter to 
operate. 


Hence the acceptance by a lessee who takes a possessory mortgage of his lease- 
hold from the lessor with an obligation to surrender possession of the property 
on redemption by payment of the mortgage money, implies the non-existence of his 
right to continue in possession of the property as lessee. There is no question of the 
leasehold right being in abeyance and getting revived on the redemption of the 
mortgage. 

N. Sundara Ayyor for Appellant. 

K. P. Ramakrishna Ayyar for Respondent. 


R.M. _ Appeal allowed—No leave. 
Govinda Menon and Ramaswami, 77. Srinivasa Rao v. Abdul Rahim. 
goth March, 1956. G.R.P. No. 232 of 1954 and 


S.A. No. 2465 of 1952. 

Madras Agriculturists Relief Act (IV of 1938), section 13—Applicability. 

The expression ‘interest due’ in section 13 of the Madras Agriculturists’ 
Relief Act must be understood as ‘legally due or payable’. It means the amount 
which the creditor can obtain by resort to due legal process and not what he could 
obtain by illegal methods or under a mistaken notion. The expression ‘ interest 
due’ cannot be read as ‘interest outstanding and not paid ’s - 


3 


Hence section 13 of the Act relating to scaling down will apply even to cases .- 
-where interest has been paid and appropriated at a rate higher than what is laid 
down in that section. The payment of interest by a debtor at q rate higher than 
‘that fixed by the Statute could only be deemed to be under a mistaken belief that 
in law the creditor is entitled to the higher rate of interest. It would not have 
been the intention of the debtor to pay the higher amount willingly and voluntarily. 

Where a statute provides for and regulates payment of a debt in a particular 
manner and to a particular extent a debtor paying any amount in excess must 
be deemed to have acted in ignorance of the law and should be entitled to get back 
the amount so paid in excess. The mere fact that interest at.a higher rate was 
paid and has been appropriated as such makes no difference. 

(1944) 2 M.L.J. 285, doubted. 


(1953) 2 M.L.J. 313, (1953) 2 M.L.J. 520, (1955) 2 M.L.J. 569, followed. 
S. Ramachandra Ayyar for Petitioner in C.R.P. No. 232 of 1954 and Respondent 
in S.A. No. 2465 of 1952. 


' G. R. Fagadisan for Respondent in C.R.P. No. 232 of 1954 and Appellant in 
S.A. No. 2465 of 1952. 


_ RM. —— Appeal and Petition dismissed. 
Rajagopalan, J. Ganesa Nadar v. Inspector of Explosives, 
and April, 1956. Madras, 


W.P. No. 977 of 1955. 

Indian Explosives Act (IV of 1884) and Explosives Rules, 1940, Rules 91 (3) and 

93 (1)—Power of Government to cancel a licence—When could be invoked—Effect of failure 
to pass orders on a renewal application. 


Constitution of India (1950), Article 226-—Order of Inspector of Explosives based on 
order of Central Government—If and when the High Court could interfere. 

Under rule gr (3) of the Explosives Rules, 1940 framed under the Indian 
Explosives Act,*a licence granted for the previous year is deemed to be in force 
until such date as the licensing authority renews the licence or intimates that the 
renewal is refused on application made by the licensee within the time specified 
in the rule. i 

Where an application made in time for renewal of a licence for 1955-56 was not 
disposed of by the licensing authority either way till g1st March, 1956, the previous 
licence for’ 1954-55 shall be deemed to continue. But where even the period of 
1955-56 during which the old licence was continuing, has expired and another 
year 1956-57 has commenced, there is no question of the prior licence continuing 
in the absence of a fresh renewal application for that year, made on the footing 
that under rule gr (3) the licensee had a subsisting licence till the end of 1955-56. 
Where a licence once granted has come to an end there is no scope for cancellation 
of that licence by the Government under rule 93 (1). The power under that rule 
cannot be invoked to cancel a licence which has expired but which is deemed to be 
subsisting by virtue of rule 91 (3). 

It is no doubt true that the High Court cannot set aside under Article 226 of 
the Constitution an order of the Central Government. But where in form the order 
sought to be set aside is not that of the Central Governmenc and where the order 
of the Central Government could itself be treated as honest in the eye of law, (if it 
purpcrts to cancel something which was non-existent as in the instant case), there 
should be no difficulty in issuing a writ to set aside the order of an authority who is 
within the jurisdiction of the High Court. An order of cancellation of a licence 
ordered by the Inspector of Explosives, even though under orders of the Central 
Government, can be set aside by the High Court unde: Article 226 of the Consti- 
tution. ; 

G. N. Chary and R. Srinivasan for Petitioner. 

M. M. Ismail for The Special Government Pleader (V. V. Raghavan) for Res- 
pondent. 


R.M. A —_— ‘Order set aside, 


-« Rajagopalan and Rajagopala Ayyangar, FF. M. A. Noor Mohamed & Co. d. 
and April, 1956. State of Madras. 
‘ W.P. No. 913 of 1954. 

Madras General Sales Tax Act (IX of 1939) and Madras General Sales-tax Rules, 
Rule 5—Validity—Tax on hides and skins—Scheme of—Licensed and unlicensed dealers 
in Indes and skins—Differentiation between—If warranted by statute. 

Undet the scheme of taxation of the sale of hides and skins under*the Madras 
General Sales-tax Act the charging section 3 of the Act is subject to the provisions 
of section 5 (vi) of the Act providing for a single point taxation and in the case of 
licensed dealers in hides and skins the charging provision in effect is rule 16 of the 
Turnover and Assessment Rules which fixes the single point. 

(1955) 2 M.L.J. 494 (F.B.) followed. . 

Though the Act or rule does not compel any dealer in hides and skins to take 
out a license, in the case of unlicensed dealers in hides and skins the scheme appears 
to be that rule 5 of the General Sales-tax Act Rules deny them the benefit of a single 
point tax. In such cases resort was being had logically to rule 16 (5) of the Turn- 
over and Assessment Rules. But this rule has been declared to be ultra vires the 
rule making powers as being in contravention of section 5 (vi) of the Act. 

(1952) 2 M.LJ. 598 and (1954) 1 M.L.J. 619, referred and followed. 

On the same reasoning rule 5 of the General Sales-tax Rules, as it now stands, 
which restricts the benefit of single point taxation to those who take out licences is 
contrary to the provisions of section 5 (vi) of the Act which does not contemplate 
the imposition of such restrictive conditions. Nor could the rule be supported 
by section 6-A of the Act. 3 

(Decision of Andhra High Court in W.A. No. 2 of 1955 (Reported in 1956 
An.W.R. 298) differed from. i 

. Kv V. Venkatasubramania Ayyar, T. T. Srinivasan and A. N. Rangaswami for Peti- 
tioner. 

The Assistant Government Pleader (K. Veeraswami) for Respondent. 


R.M. , © —— * Rule absolute. 
Rajagopalan and Rajagopala Ayyangar, FF. Pioneer Motors Ltd. v. State of 
4th April, 1956. : Madras, 


W.P. Nos. 24 to 26 of 1956, etc. 

Madras Motor Vehicles Act (IV of 1939), section 64-A and Madras Motor Vehicles 
Amendment Act (XXXIX of 1954), section 5—Repeal of section 64-4A—Effect of —Order 
of Government subsequent to repeal—Validity—Order of State Government—What amounts 
to—Order of Minister on file—If order of State Government—Scheme of executive process in 
passing of orders by Government—Explained. 

The Madras Motor Vehicles Amendment Act (XXXIX of 1954) repealed 
the then existing section 64-A of the parent Act which gave revisional jurisdiction 
to the State Government and in its stead transferred all ‘ pending’ proceedings 
to the prescribed authority under section 5 of the Amending Act. This amending 
Act was brought into force with effect from ist January, 1956. On and from that 
date the State Government ceases to have jurisdiction over revision petitions pend- 
ing before them. Unless the revision petitions were finally disposed of by an 
order of the Government before the notified date, such petitions must be deemed to 
be pending. The mere fact that the concerned minister or ministers have passed 
their order on the files before that date does not make the order an order of the 
Government. An order becomes an order of the State Government only when 
issued by the Secretary or his authorised subordinate officials under their signature. 

` (The set up of the executive in Part A States under the Constitution explained— 
Executive action—If includes orders passed after judicial and quasi-judicial dis- 

osal—History of the long-standing practice which has gained statutory force, of the 
issue of orders of Government under the signature of an Officer of the Secretariat 
traced—‘ The Madras Government Business Rules and Secretariat Instructions’ 
and the allocation of portfolios among ministers, the consultative process till the 
orders emerging finally as Government orders-examined.) 

V. Tyagarajan, K. Thirumalai, V. R. Nagarajan for Petitioners in W.P. No. 24 of 
1956. ` * : -T 
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N. G. Krishna Ayyangar for Petitioners in W.P. No. 25 of 1956 and for ga Res- 
pondent in W.P. No. 33 of 1956 and 1st Respondent in W.P. No. 78 of 1956. 


S. Mohan Kumgramangalam for Petitioners in W.P. No. 26 of 1956. 

V. Te Rangaswami Ayyangar and T. E. Raghavachari for Petitioner in W. P. No. 34 
of 1956. 

T. Chengalvaroyan for Petitioners in W.P. Nos. 36 and 58 of 1956 aaa for a and 
2 Respondents in W.P. Nos. 24 and 60 of 1956. 

Miss Nasreen Amiruddin for Petitioner in W.P. No. 59 of 1956. : 

M. K. Nambiar and K. K. Venugopal for Petitioner in W.P. No. 78 of 1956. 

R. M. Seshadri, R. Subramaniam and R. Narayanan for Petitioner in W.P. No. 86 
of 1956. 

The Special Government Pleader (V. V. Raghavan) for Respondents in W.P. 
Nos. 24, 25, 26, 34, 36, 58, 59, 60, 78 and 86 of 1956. 

À. R. than for 1st Respondent i in W.P. No. 25 of 1956. 

K. Bashyam and N. G. Kriskna Ayyangar for 1st Respondent in W.P. No. 34 of 
1956. 

M. N. Rangachari for 2nd Respondent in W.P. No. 36 of 1956. 

S. Gopalarainam and K. Thirumalai for Respondents in W.P. Nos. 58 and 86 of 
1956. 


R.M. a Orders quashed. 
Rajagopala Ayyangar, J. Abdul Gaffoor Sahib v. Election Gom- 
1Ith April, 1956. missioner, Dindigul. 


W.P. No. 243 of 1956. 

Elections—Municipal Elections—Election of returned candidate void—When another 
could be declared elected—Madras District Municipalities Act (V of 1920), and Rules 
made thereunder—Rules for Conduct of Election and Election Disputes, Rules g and 28— 
Scope of. 

It is no doubt true that rule 11 (2) of the Rules for the Conduct of Election Dis- 
putes, framed under the Madras District Municipalities Act, does not in terms set 
out the condigions subject to which a declaration that a person other than the 
returned candidate has been elected can be made. But reading this rule along 
with the other provisions in the Rules, especially rule 28 of the Conduct of Election 
Rules and rule g of the Election Disputes Rules, it is clear that such a declaration 
can be made only if the votes cast for the elected candidate could be eliminated 
on some known principle of law. The principle of law is that a person other than 
the one who has been elected, might be declared elected only by elimination of the 
votes cast to the returned candidate on the ground that either the votes have been 
improperly recorded or shown to have been procured by bribery or corruption 
or undue influence. An Election Tribunal has no jurisdiction to declare a person, 
who obtained a minority of votes, as duly elected without a finding that the majority 
of votes of the returned candidates are invalid. 

63 M.L.J. 932 and 66 M.L.J. 421, Differed. 

M. K. Nambiar, K. K. Venugopal and C. F. Louis for Petitioner. 

V. C. Viraraghavan for Respondent. 


R.M. —— Rule absolute. 
Rajagopalan and Rajagopala Ayyangar, FF. State of Madras, In re. 
16th April, 1956. T.R.G. Nos. 6 to 32 etc. of 1956. 


Madras General Sales-tax Act (IX of 1939), section 2 (i)—Horticultural produce— 
Arecanuts—Processing for sale—When takes away the character of horticultural produce. 

Where all that is done is to gather arecanut, peel and dry the kernal before it is 
sold, it does not result in what is sold ceasing to be horiticultural produce within 
the meaning of section 2 (i) of the Madras General Sales-tax Act. 

(Difference in the processing adopted in South Kanara District as compared 
with that in Coimbatore District pointed out). 

The Assistant Government Pleader (K. Veeraswwami) for Petitioner in all cases. 

R.M. _ Petitions dismissed, 


° 
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Rajagopala Ayyangar, J “7. Radhakrishna Chettiar v. State of Madras. 
-e . 26th April, 1956. W.P. No. 17 of 1955. 


Madras Town Planning’ Act (VII of 1920), section 33—Acquisition of land under— 
Power’ if arbitrary—Constitutron of India (1950), Article 14—If offended. © 

Interpretation of Statutes—One legislation incorporating provisions of another—Subse- 
quent amendments of the other legislation—If gets incorporated automatically. 

Land Acquisition Act (I of 1894),° section 17 (2)— Taking of immediate possession 
under—When could be resorted to. 

It is no doubt true that the two clauses (a) and (b) of section 33 of the Madras 
Town Planning Act provides for the acquisition of lands needed for purpose of a 
scheme either under the Land Acquisition Act or under the Town Planning Act, 
though the financial results so far as the owners of the lands are concerned would 
be entirely different since the Land Acquisition Act provides for a particular mode 
of determining the market value and for an additional solatium, which is not provi- 
ded for in the Town Planning Act. But on this score the section is not unconsti- 
tutional as violating the ecual protection of the laws. It is only in cases of 
lands not included in the draft scheme, which it may be necessary to acquire by 
reason of variations which take place after the draft scheme is sanctioned, the 
authorities are enabled to proceed under section 33 (a). In the case of lands 
covered by notification under section 14 of the Act, the acquisition can be only 
under section 33 (6). 

But it is possible that in any particular case by a wanton delay in completing 
the acquisition within the period fixed by the Town Planning Act, resort can be 
had only to the ‘provisions of the Land Acquisition Act. But this will only amount 
to a case of discrimination in the administration of the enactment. Since clauses (a) 
and (b) of section 33 of the Town Planning Act operate in different fields and provide 
for different contingencies they are not discriminatory under Article 14 of the 
Constitution. 


Where an Act of a legislature on one topic incorporates by reference some of 
the provisions in another enactment there is no automatic incorporation of the 
modifications made by later legislation in the incorporated enactment. 


The normal rule under the Land Acquisition Act and under the Town Planning 
Act is that possession of the acquired land could be taken only after the award of 
compensation. To this an exception has been made upon the urgency of the 
situation. It is the urgency that is at the basis of the grant and exercise of the 
special power conferred by section 17 (2) of the Act as amended in Madras, 


It is no doubt true that it is for the Government to be satisfied as regards the 
urgency and not for the Courts to investigate whether in its opinion the urgency 
is made out or not. But that does not mean that the Government can use the , 
power in an urgency which has no relation to the need for entering in to immediate 
possession of the land to be acquired. The urgency contemplated by section 17 (2) 
of the Act is the urgency to enter and take possession of the land to be acquired 
immediately, ¢.g., for laying a road immediately which may not brook delay. The 
provisions of section 17 (2) of the Land Acauisition Act cannot be resorted to to 
avoid the expiry of the three year period specified by section 34 of the Town Plan- 
ning Act even though the said period was fast expiring and urgent action was 
called for to complete the acquisition before such period. Whether on the theory 
that the exercise of the power is in bad faith or on the principle of fraud on 
powers, when a Court finds that a power conferred by a statute has been used for 
a purpose not contemplated by the statute, it is the duty of the Court to hold that 
the power has not been properly exercised and set aside the exercise of that 
power. 

M. A. Srinivasan and M. A. Rajagopalan for Petitioner. 

The Special Government Pleader (V. V. Raghavan), T. emaren for C. A. 
Vaidialingam for Respondent. 


R.M. —— Rule absolute. 
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Rajamannar, C.F. and a Ayyar, J. Srinivasan v. Aravamudhan. 
: 1444 March, 1956. O.S.A. No. 55 of 1954. 

Costs—Directions in terms ‘ parties do pay and receive proportionate costs ’—Meaning of 
—Madras Sigh Court Fees Rules—Order 5, Rule g—Counsel’s Seats fl to be 
according to actual certificate or notional. 

On a proper interpretation of Rule Qof Order 5 of the: Madras High’ Court 
Fees Rules, in taxing costs of a party the counsel’s fee has to be taken. as the fee 
actually cefified by the counsel and not on a notional basis to which the party 
would have been entitled to under the Rules. 

Where a plaintiff filed a suit for recovery of two items valued at Rs. 20,000 and 
Rs. 12,000 respectively and the defendant admitted the plaintiff’s right to half share 
of item 1 and denied the plaintiff’s right to the and item and it was held in the suit 
that the plaintiff is entitled to half share in item 1 and the whole of item 2, and the 
parties were directed to pay and receive proportionate cost, the plaintiff would be 
entitled only to costs on Rs. 12,000 out of the plaint claim of Rs. 32,000 and the de- 
fendant would be entitled to cost on Rs. 12,000 out of the total of Rs. 32,000. The 
plaintiff cannot claim costs on Rs. 22,000 (Rs. 10,000 and Rs. 12,000) ‘since his half 
share in item 1 was admitted by the defendant and his claim for the other half share 
was negatived and to that extent he has lost. Nor could the defendant claim 


costs on Rs. 20,000 in respect of item 1 as he has succeeded only to the extent 
of half share. 


B.V. Viswanatha Ayyar for Appellant. 
S. -Jayaraman for Respondent: x 
R.M. Order reversed. 


Ramaswami, 7. Senroya Reddi v. Kullammal. 
19th March, 1956. A.A.O.No. 505 of 1954. 
Landi 


lord and Tenant—Tenant in possession of property under a subsisting lease— Tres- 
pass on the property by third parties—Righi of landlord to sue for ejectment of trespassers 
during the currency of the lease. 

It is no doubt true that no one can bring an action for an injury which is not 
an injury to hirfiself and a person who has no subsisting title to property or right 
cannot maintain a suit-to enforce such right. But the position of the owner of a 
property which has been leased to another stands on a different footing. It is 
elementary that an owner of property who has leased it is in constructive possession 
of the property along with the lessee and the reversion always vests in the lessor of 
the lease-hold property after the expiry of the lease. Hence a lessor can maintain 
a suit for possession of the property leased as against nee or rival rannani 
even during the‘currency of the lease. 

K.V. Srinivasa Aiyar for Appellant. 

R. Ramamurthi Aiar for Respondent. 

R.M. 


Appeal dismissed : No leave. 


Basheer Ahmed Sayeed, F.’ i Krishna Rao v. Palaniappa Ghettiar. 
21st T 1956. A.A.O.No. 89 of 1954. 
Code of Civil Procedure (V of 1908), sections 13 and 44-A—Decree of _foregin Court 


—Executability in another couniry—Court passing a decree ceasing to be foreign—Earlier 
decree—If could be executed—Material time to consider. 


A decree passed by a Foreign Court against a person who has uot submitted 
to its jurisdiction, is not a nullity, though itis not enforceable as such in execution 
in another Court. Hence if by subsequent events the Court which passed the decree 
ceases to be a foreign Court, a decree passed by it earlier could be executed in another 
Court under the municipal, law, as the decree is one passed by a Court of com- 
petent jurisdiction. A decree of a Court in the former. ‘State’ which Subsequently 
became merged by accession in the territories of India is executable in the Gourts 

of the Union. The material point of time to be taken, into consideration for pur- 

poses of deciding as to whether such a decree is executable or not is the date on which 

the Court is called upon to execute the decree and not the date of the actual decree 

as such or the date on which the application for execution is filed. If at the. time 
NRG 
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the order of execution is passed the foreign State in which the decree was originally 
passed had become part of the territory of India by reason of merger, then the im- 
nt in the way of execution is removed and the decree of the erstwhile foreign 
‘Court becomes éxecutable. 
K. Parasurama Aiyar for Appellant. 
T.R. Venkataraman for Respondent. 





R.M.. Agpeal allowed. 
Rajagopalan and Rajagopala Ayyangar, JJ. State of Madras v. Bangalore Automobiles. 
6th April, 1956. T.R.C. Nos. 41, 48, 49, 51, etc., of 1955. 


Madras General Sales Tax Act (IX of 1939), section 3 (2) (iv)—Additional levy of 
tax under—Scope and extent of—If could be levied even on the amount of tax collected. 

Having regard to the definition of the terms ‘turnover’ and ‘sale’ in the Madras 
‘General Sales Tax Act and the provisions of section 2 of the Amending Act (XVII 
-of 1954), the amounts collected by way of tax by a dealer on the sale of goods that 
fall within the scope of section 3 (2) (iv) of the Act will also be liable to pay the addi- 
tional tax under section 3 (2) (iv) of the Act in addition to the normal levy under 
section 3 (1) (4). If the goods sold are liable to the additional tax, then it is the 
-entire purchase price, including the additional tax, that furnishes the basis for com- 
putation of the turnover and hence the amount collected by way of additional 
tax will also be liable to the additional tax under section 3 (2) (iv) of the Act. 

The Assistant Government Pleader (K. Veeraswami), for Petitioners in all the 
“Cases. 

S. Swaminathan, Messrs. John and Row, N. R. Govindachari, L. V. Krishnaswami 
-Ayar, V. C. Gopalaratnam and S. Nagaraja Ayar for Respondents. 

R.M —— Petition allowed, 
Rajagopalan, F Sreedharan Talkies v. State of Madras. 
oth April, 1956. W.P. No. 966 of 1955. 

Cinemaiograph Act (II of 1918), section 5 (3)—Control of State Government over lin 
.censing authorities-—Scope of. 

The instructions issued by the State Government in G.O. No. 494, dated, 27th 
December, 1951, to licensing authorities under section, 5 (3) of thé Cinematograph 
Act, though not strictly rules within the meaning of section 8 of the Act, are valid 
instructions to ‘control and regulate the licensing authority and the power con- 
‘ferred by section 5(3) of the Act to issue such instructions carries with it the power 
to vary those instructions. The control vested with State Government under sec- 
tion 5 (3) of the Act is not restricted and includes the right to grant exemptions 
from the operation of the general instructions issued by the Government itself. The 
word ‘control’ is not confined to mere regulation. It is more comprehensive and 
includes domination or command over an inferior. The terms of section 5 (3) are 
-wide and general in character and the control could be exercised in the discretion 
-of the: Government in specific or individual cases. 

K. Bashyam and T.R. Srinivasan for Petitioners. 
The Special Government Pleader (V.V. Raghavan) for Respondent. 


R.M. —— Petition dismissed. 
«Govinda Menon, F. Ramayya Padayachi v. Srinivasa Perumal 
26th April, 1956. ; ’ ‘Devasthanam. 


G.R.P. No. 722 of 1954. 

Court-fees Act (VII of 1870), section 7 (iv) (d)—Valuation under—Notification, 
dated 1st November, 1943—When attracted. 

In order to attract the notification dated rst November, 1943, a suit should be 
-for an injunction in relation to immoveable property restraining a defendant from 
disturbing the plaintiff’s possession or enjoyment and it should be possible to 
:gather from the plaint an allegation that the defendant is seeking to disturb the 
plaintiff’s possession on foot of a denial of the plaintiff’s title. Even if one of the 
above two conditions is not satisfied a Plaintiff i is entitled to value the suit under 
section 7. (iv) (d) of the Court-fees Act. 

S. Gopalaratnam for Petitioner. ° 

R. Sundaralingam and S. W. Kanakaraj for Respondent. 

R.M. —_—_ . Petition allowed. 


Basheer Ahmed Sayeed, F. Subramaniam Chettiar 9. |, 
13th March; 1956. Kannappa Chettiaf. “ 
C.R.P. No. 46 of 1954. 


° 

“Arbitration (Protocol and Convention) Act (VI of 1937), section 4—Foreign award 
— Enforcement ‘as if it were an award made in the provinces’ —Limitation for filing into Court. 

Sectiog 4 of the Arbitration (Protocol and Convention) Act, 1937, clearly 
provides that a foreign award, subject to the provisions of the said Act, will be 
enforceable in the States of the Indian Union as if it were an award made on a matter 
referred to arbitration in the State, The expression ‘as if it were an award made 
in the State’ means that the foreign award, when it is sought to be enforced, shall 
conform to all the procedure provided for in the Indian Arbitration Act and other 
laws of the country, before it could become a decree of a civil Court. The period 
of limitation prescribed for filing an arbitration award by the law in force in the 
country will apply to foreign awards also. Article 178 of the I Schedule to the Limi- 
tation Act will apply to such cases and the same should be filed within ninety days, 


S. Tyagaraja Ayyar for Petitioner. 
Messrs, King and Partridge for Respondent. 





R.M. ` Petition allowed, 
Rajamannar, C. F. and Ganga Setty v. Collector of 
Panchapakesa Ayyar, F. Customs, Madras. 
6th April, 1956. O.S.A. No. 147 of 1953. 


Sea Customs Act (VIII of 1878), sections 19 and 3 (2) and Imports and Exports (Con- 
trol) Act (XVIII of 1947)—Fodder, gram and pollards or grain—-Oats—If fodder or grain. 

When there is a statutory provision granting exemption to certain classes of 
goods, (¢.g.), fodder as opposed to grains, the question whether particular goods 
would fall within that class or not must be finally decided by a competent Court, 
The opinion of the authorities concerned is not conclusive. Ifthe customs authority 
chooses to say that ‘hay’ is not fodder, theirs is not the final word on the question. 

Fodder literally means food for cattle. ‘Oats’ or ‘feed oats’ are undoubtedly 
food for horses though they may also be used as food for men, Where a particular 
commodity might fall within one of the two entries, namely, grains and fodder, 
the purpose for which they are imported should decide into which class they fall, 

Clements v. Smith, 121 E.R. 431, followed. 

K.C. Jacob and S.K.L. Ratan for Appellant, 

The Government Pleader (C.A. Vaidialingam) for Respondent. 


RM. —— Appeal allowed: 
Krishaaswami Nayudu, F. Ramaswami Goundan v. Abbu. 
6th Arpil, 1956. S.A. No. 1257 of 1953. 


Code of Civil of Procedure (V 1908), section 105 (2)—Scope of—Party not appealing 
against order of remand—If could attack the order of remand or the grounds for the sams at 
a later stage. 

Under section 105(2) of the Code of Civil Procedure, where a person who has 
a right to appeal against an order of remand does not do so, he cannot at a later 
stage question the correctness of the order of remand. The bar will apply not only 
to the order but also the grounds on which the order of remand was made. It is 
not open to a party to refer to the grounds and raise the contentions which were 
raised and found against when the order of remand was made merely because the 
nature of the decree that is eventually passed is different from the one on which 
the order of remand was made. Section 105 (2) of the Civil Procedure Code is 
an absolute bar to dispute an order or the ground on which it was made, when 
once the order of remand has not been contested on appeal. 

B. V. Viswanatha Ayyar for Appellant. 

N. S. Raghavan for Respondent. 

RM. P —+—__—_. Appeal dismissed. 
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__ Rajagopalan, F. Muniratnammal v. Kancheepuram 
° toth April, 1956. Land Mortgage Bank by Special Officer, 
W.P.No. 321 of 1955. 

Madras Co-operative Societies Act (VI of 1932), section 51(1)(c)—Claim of a Co- 
oper Wine society against its past officer or member—If could be continued uyainst the legal 
representatives. 

It is a basic principle of law that an action brought against a pa®ty does not 
abate by the death of that party if the cause of action against the deceased is one 
which survives against his representatives. This principle is recognised in several 
Statutes like the Civil Procedure Code, Indian Succession Act, etc. 


No doubt section 51 of the Madras Co-operative Soci. ties Act does not contain 
any positive provision by which an action brought under it against any person could 
be continued against: his legal representatives after his death. Nor does the pro- 
cedure under the Code of Civil Procedure apply to proceedings before the Registrar 
or Deputy Registrar of Co-operative Societies under section 51 of the Co-operative 
Societies Act. But the power to continue a validly instituted proceedings against 
the legal representatives of a party is really ancillary and incidental to the power 
to decide the dispute which is expressly granted by the Statute. In the absence 
of positive legal provision for abatement or the extinguishment of the liability of 
the legal representative of a deceased person to discharge the liability of the prede- 
cessor in title, the common law right founded on a surviving cause of action cannot 
be denied to a suitor. _ This principle will apply not only to a Civil Court but also 
to other statutory tribunals which are equated to a civil Court though not governed 
by the Code of Civil Procedure.” 


(1948) 2 M.L.J. 521 and (1953) 2 M.L.J. 340 (F.B.), referred. 
D. Ramaswami Ayyangar and P.R. Varadarajan for Petitioner. 


The Special Government Pleader (V.V. Raghavan) and C. Natarajan for Res- 
pondents. 


R.M. —— *Petition dismissd. 
Rajagopalan and Rajagopala Ayyangar, FF. State of Madras v. 
16th April, 1956. : Saravana Pillai. 


T.R.C. No. 22 of 1955. 

Madras General Sales Tax Act (IX of 1939), sretion 2 (i)—Proviso—Exemption 
from tax in case of ‘ Agricultural or horticultural produce ’—Trst to determine—Arecanuts 
subject to minimum curing process—If ceases to be horticultural produce. 

There is no specific provision in the Madras General Sales Tax Act, as in the 
Income-tax Act, to determine whether what is sold by an assesee is horticultural pro- 
duce after it is subject to the ordinary process employed by a cultivator or receiver of 
rent in kind to render the produce raised or received by him fit to be taken to market. 
But the Proviso to section 2(t) of the Act is intended to benefit agriculturists and any 
narrow interpretation of the term ‘horticultural produce’ would defeat that very 
object. What was horticultural produce will cease to be so only when it is subject 
to a manufacturing process and if what is sold is the manufactured produce the 
exemption will not apply. But where any agricultural or horticultural produce 
has to, be subjected to a minimum processing before that produce can be marketed 
at all, it will still retain its character as such. 

Arecanuts cannot be marketed in the state-in which they are gathered from 
the trees and they have necessarily to be processed before they couid be marketed 
at all. But that processing is far short of any manufacturing process. The process- 
ing does not change the character of the produce. The shrinkage in size or change 
of colour during boiling or the removal of the tannin does not alter the nature of 
the commodity. 

The Assistant Government Pleader (K. Veerasami) for Petitioner. 


V. C. Vireraghavan and V. S. Rangaswami Ayyar for Respondents. . 
‘RM. ; Petitien ‘dismissed, 





II A. 


Somasundaram and Ramaswami Gounder, JF. Guruswami Nadar, In re. 
18th April, 1956. Crl. Appeal No. 700 of 1955. °° 

Criminal Trial—Jnjuries inflicted on a person not causing death—Accused erroneously 
believing that the injuries has caused death and causing further acts which results in death— 
Accused—If guilty of murder. 3 

Where an accused infl’cted injuries on a person, which could have caused death 
and the pessen did not die of such injuries, but the accused erroneously believing 
that the person is dead threw the body into a well or hanged it with a view to create 
a false evidence of suicide by drowning or strangulation, the fact that the subse- 
quent acts of the accused actually caused the death cannot be a ground for con- 
victing the accused for the offence of murder or culpable homicide. If the accused 
thought that the person was dead as a result of the injuries already inflicted, then 
it is difficult to attribute to him any intention to cause death thereafter. The mere 
fact that the accused stated that the victim died of the injuries inflicted by him 
could not make any difference as the statement could only mean that the accused 
erroneously thought that the victim was dead. But where it is proved that the 
intention of the accused throughout was to kill the victim and the subsequent act 
of the accused in dealing with the body formed part of the act of causing injuries 
both being in pursuance of the object of carrying out the murder, the accused could 
be convicted of the offence of murder. 


37 M.L.J. 17 : LL.R. 42 Mad. 547 (F.B.) ; 65 M.L.J. 597 : LL.R. 57 Mad. 
158 ; 1943 M.W.N. (Crl.) 70, Referred to. 

C.K. Venkatanarasimhan for Appellant. 

The Public Procecutor (P.S. Koilasam) for the State. 


R.M. ee Sentence modified. 
Govinda Menon, and Basheer Ahmed Sayeed, FF. Francis v. Verghese. 
30th April, 1956. A.A.O. No. 371 of 1954, 


Indian Succession Act (XXXIX of 1925), section 265—Notification by the Madras 
High Court under—Subordinate Fudges—If could take cognisance of contentious proceedings. 

Under section 265 of the Indian Succession Act, the High Court is empowered 
to appoint such judicial officers within any district to act for the District Judge as 
delegates to grant probate and letters of administration in non-contentious cases. 
The notification issued by the Madras High Court in 1939 authorising subordinate 
Judges to take cognisance of any proceedings under the Indian Succession Act cannot 
be construed as clothing the subordinate Judges with any greater right contrary to 
provisions of section 265 (1) of the Act. When once a contest is raised with regard 
to an application for letters of administration, it is the duty of the subordinate Judge 
to return the same for presentation to the proper Court on the ground that he had 
no jurisdiction. 

P. Anandan Nair and K V. K. Kurup for Appellant. 

T. C. Raghavan for Respondent. 


R.M. —_—— Order set aside. 
Somasuncaram, F. M. R. Radha, In re. 
goth May, 1956. Grl. Mis. Petn. No. 728 of 1956. 


(Grl. R. C. No. 528 of 1956.) 

Madras Dramatic Performances Act (XXXII of 1954), section 4 and Code of Criminal 
Procedure (V of 1898), section 144—Scope. 

Quaere: The Madras Dramatic Performances Act is a special law which 
provides for the prohibition of the staging of any ‘ objectionable performance’ as 
defined by the Act, subject to the conditions laid dc wn in the Act. In the absence 
of any action by the authorities under this specific enactment, could resort be had 
to the general law, viz., section 144 of the Code of Criminal Procedure, to ban a 
dramatic performance, which has not been declared ‘ objectionable °? 

K. K. eee for Petitioner. 

The Public Prosecutor (P. S. Kailasam) for the State. 


RM. 3 ——— Operation of order suspended, 
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Basheer Ahmed Sayeed, F. Sundaresan Chettiar v. 

+ 5th June, 1956. Alirani i 

S.R. No. 18281 of 1956. 

Practiçe—Powbr of High Court to receive papers during the vacation of the lower Courts 

—Exjent of—Code of Civil Procedure (V of 1908), section 24 and Madras Civil Courts Act 
(III of 1873), section 13. 


It is no doubt true that section 24 of the Code of Civil Procedure dmpowering 
the High Court to withdraw or transfer cases before the subordinate Court applies 
only to suits, appeals or other proceedings actually Pe in a subordinate Court 
and not to proceedings which are sought to be filed for the first time in the a 
Court during the vacation of the subordinate Courts. Nor does section 13 of the 
Madras Civil Courts Act apply to such cases as it is restricted to appeals only. 


Nothwithstanding the apsence of any provision of law enabling the High Court 
to receive a plaint which ought to be filed in the lower Court, but which could not 
be filed there on account of its being closed for the vacation, the powers of the High 
Court are wide enough to grant a relief which a party would be entitled to if the 
subordinate Courts were functioning. Where the subordinate Courts are not 
functioning on account of vacation and if urgent relief is to be obtained, in the 
interests of justice the High Court could exercise its jurisdiction in receiving the 
papers and granting such a relief. 


S. Amudachari for Petitioner. 


R.M. Petition directed to be received. 
Rajagopala Ayyangar, J. Swarnambikai Motor Service v. 
2nd July, 1956. Wahita Motor Service. 


W.P. Nos. 427 and 438 of 1956. 


Motor Vehicles Act (IV of 1939), section 64. (2)—Power of State Transport Appellate 
Tribunal under—If could make interim orders of stay. 7 


It is no doubt true that there is a distinction between Courts in the strict sense 
and Tribunals, judicial or quast-jusdicial ; and the generally accepted principle 
of inherent powers of Courts are not applicable as such to the Tribunals, Whatever 
may be the position as regards purely administrative Tribunals, as regards quasi- 
judicial Tribunals dealing with the rights of parties, even though they might be created 
by specific Statutes, they would have all those powers, which are incidental and 
ancillary or which follow as necessary implication to the exercise of the powers ex- 
pressly conferred upon them. Otherwise, the jurisdiction conferred upon them 
could not be effectually exercised and in most cases may become illusory and in- 
effective, 


Though section 64 (2) of the Motor Vehicles Act as amended by Act, XXXIX 
of 1954, which is the same as the former section 64-A, does not expressly confer a 
power on the authority to pa3s interim orders of stay of orders pending in revision 
before it, there is no prohibition against passing such orders, Moreover the rule 
that acts of Courts, including its delays, ought not to prejudice the parties before 
it eee equally to statutory Tribunals. A power to grant interim stay is implicit, 
ancillary and a necessary corollary to the power to entertain and dispose of an appeal 
or revision, Hence the State Transport Appellate Tribunal has jurisdiction to 
grant interim orders of stay pending disposal of revision filed before it under section 
64 (2) of the Act. 


N.K. Nambiar, K.K. Venugopal and N.G. Krishna Ayyangar for Petitioners. 


The Special Government Pleader (V. V. Raghavan), S. Mohan Kumaranangalam, 
M.N. Rangachari, R.M. Seshadri and R. Narayanan for Respondents. 


R.M. : *Petition dismissed. 
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Govinda Menon and Basheer Ahmed Sayeed, FF- Koorarath Kanayam v, 
15th March, 1956. Edavalath Uddyar. 
r k . S.A. No. 6 of 1953- 


Malabar Law—Ottidar—Customary right of pre-emption—Nature of—When could be 
claimed. . 


A wght of pre-emption arising under a contract, as distinguished from a custo~ 
mary right of pre-emption, does not create any interest in the property and can only 
rank at best as an agreement to sell and cannot be treated as a defence to a suit for 
recovery of possession of the property until specific performance of the contract 
has been availed of. In case of customary right of pre-emption the right attaches to 
the land and can be enforced by or against the owner of the land for the time being 
although the right of the pre-emptor does not amount to an interest in the land 
iteelf. 


go Mad. 388 approved and 1954 S.C.J. 590, referred. 


The right of pre-emption attached to the customary mortgages in Malabar is 
also only an inchoate right which would take a tangible shape only by its enforce- 
ment by a suit. The right in Malabar is one mainly Tede on contract and there 
is very little similarity between the customary right of pre-emption which originated 
from Mohammadan Law as prevalent in Northern India and the right of pre-emp- 
tion which an ottidar in Malabar has. There is nothing depending on custom and 
it can only be a contractual right. Hence an ottidar in Malabar can bring a suit 
to enforce his right of pre-emption if it is not barred by limitation, when physical 
possession is taken away from him and it is not obligatory on the pre-emptor to 
put forward his claim as a defence or counter-claim in a suit brought to recover 
physical possession. ; 


M. K. Nambiar and K. B. Nambiar for Appellants. 
D. A. Krishna Variar and P. V. Rama Variar for Respondent. 


R.M. aa Appeal dismissed. 
Rajagopalan, F. W. Ramnad Electric Distributing Co. v. 
27th March, 1956. i i State of Madras. 


W.P. Nos. 326 of 1955 and 107 of 1956. 


Madras Electricity Supply Undertakings (Acquisition) Act (XLII of 1949) and (XXIX 
of 1954), section 4 (1) and section 24—Valtdity. 


Constitution of India—Article 226—Power of High Court under to restore possession of 
properties illegally deprived. 


Quaere :—Is the jurisdiction conferred on the High Court under Article 226 of 
the Constitution comprehensive enough to order restoration to possession of pro- 
perty of which a person has been illegally deprived by the executive authority of 
the State without the authority of law? 


It is no doubt true that the Madras Act XXIX of 1954 re-enacted in substance 
the provision of Act XLIII of 1949 which was declared to be void and repealed the 
old Act. But it did not in form validate the void Act of 1949. The fact that the 
earlier Act was declared void does not have the effect of effacing it from the Statute- 
book and it is only in the state of suspended animation. Hence when the Act of 
1954 was passed the legislature had power to enact, it had the power to give the 


enactment retrospective effect and repeal the earlier enactment which it could not 
enforce. , 


The effect of the legal fiction as enacted in section 24 of the Act of-1954 is that 
the law providing for acquisition of electricity undertakings was in force anterior 
to the date of the actual deprivation of property. When property is taken. under 
authority of law, the fact that the authority of law was conferred with retrospective 
effect does not offend Article 31 (1) of the Constitution. Nor could the validity of 
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section 24. of the Act be challenged on the grourid of the inadequacy of compen 
šation under Article 31(2) of the Constitution as the Constitution Fourth Amend- 
ment, 1955, bars such investigation by the Court. * ° 
- - (1955) a S.G.R? 589 : 1956 S.C.J. 48, referred. 

Section 4(1) ofthe Act (XXIX of 1954) is not opposed to Article 14 of the Coristi- 
tution as the Act provides for the eventual acquisition of all the electricity under- 
takings though the State Government has discretion to choose the time when it 
could take over a given undertaking. Itis not obligatory on the part of the State 
to take over all the undertakings at one and the same time. 

(1954) S.C.R. 842: (1954) S.G.J. 219, followed. 

M. K. Nambiar and S. Krishnamurthi for Petitioners. 

The Special government Pleader (V. V. Raghavan) for Respondent. 


R.M. ee i Petitions dismissed. 
Krishnaswami Nayudu, F. Rajah Gounder v. 
gth April, 1956. ` Palaniswami Gounder. 


S.A. No. 1225 of 1953- 

Irrigation nghts—Right to water from channel—Owners of dry and wet lands—Right 
of: priority for supply of water for irrigation. : i 

The right of the owner of wet lands in a village to have the ordinary supply of 
water by the accustomed source of supply of his land is paramount to that of the 
proprietor of any dry land. Solong as the land is classified wet and is included in 
the wet ayacut ofa particular tank, ordinarily the owner of the wet land is entitled 
to the water from the tank in preference to the owner of dry lands or even the pro- 
prietor of the village. The fact that the water flows through the surplus channel 
does not make any difference since it is the water of the-tank to which the wet aya- 
catdars are entitled. It is only the surplus water in the sense that it is the water 
remaining after satisfying the needs of the wet ayacatdars, that could be had by the 
owners of dry lands. If the wet ayacatdars could not get their normal supply of 
water they could have recourse to other means of getting the tank water if such water 
is available. 

` (1943) 1 M.L.J. 47 followed. 
R. Ramamurthi Atyar and T. Krishna Rao for Appellants. 


. -P.S. Kailasam and Miss T.A. Bhyme for Respondents. 


R.M. —— Appeal allowed. 
Ramaswami, F. Sundara Chettiar v. Kothandarama 
11th April, 1956. i Chettiar. 


à A.A.O. No. 226 of 1954- 

Legal Practitioner—Rights and duties of—Reporting no instructions—Grounds for. 

A pleader accepting a vakalatnama in ordinary form from a client in any case 
must attend Court on every occasion when the case is called in Court and any limi- 
tation on such obligation by special agreement must be proved by the pleader. 
Unless it is made a special condition of the engagement, mere non-payment of fees. 
by itself would net normally be a justification for refusing to attend to the case. 
It is the duty of a pleader in such cases to give timely and clear intimation te the 
client of bis intention to report no instructions and while he does so in the Court he 
should specify the reason for not proceeding with the case. 

(Case-law and texts on Professional Ethics referred). 

S.V. Rama Ayyangar and T.L. Nagaraja Rao for Appellants. 

S. Ramachandra Ayyar, The Advocate-General (V. K. Tiruvenkatacharij, The 
Government Pleader (C. A. Vaidpalingam), T. R. Srinivasan and V. Srinivasan for 
Respondents. ° 


R.M. 





Appeal allowed. 


e 


15 


(Fun Benon). 


Govinda Menon, Krishnaswami Nayudu, Valiyaprambath Kunhikanan ý 
ang Ramaswami, FJ. v. Punnuthuruthiyil Kunhisoopi. 
5th April, 1956. C.R.P.Nos. 860 and 861 of 1953. 


Court-fees Act (VII of 1870), section 12—Powers of appellate Court under—Part of 
suit claim only being subject-matter of appeal—Appellate Court if could recover deficit Court- 
Jee tf any orby on that part or on the ertire subject-matter of the suit—Practice—Suit disposed 
on merits—Court-fee not paid on certain reliefs—Appeal against—Demand for Court-fee 
— Application to amend the memorandum of appeal giving up sach relief for which Court-fee 
ought to have been paid—Permissibility. 

Per Full Bench—‘‘Where a suit instituted has been disposed of on merits on an 
insufficient Court-fee as regards certain claims, on an appeal restricted only to a 
part of the suit claim, the other part having been given up at the appellate stage, 
the appellate Court cannot levy or realise the Court-fee, which should have been 
paid for getting an adjudication in the Court below on that part of the claim which 
was before it but which is not before the Court of appeal. The words ‘any such suit’ 
in section 12(ii) of the Court-fees Act of 1870 may mean either the whole subject- 
matter of the suit or a part of the subject-matter . But where an appeal is confined 
to a part only of the suit claim that part of the suit alone as is comprised in the appeal 
is before the appellate Court Therefore the appellate Court has jurisdiction under 
section 12 of the Court-fees Act, 1870 to levy the deficit Court-fee only in respect 
of that part of the suit. It has no jurisidction to levy the deficit Court-fee in respect 
of the entire subject-matter of the suit. 

(1938) 1 M.L.J. 29: IL.R. 1938 Mad. gog and I.L.R. 15 Mad. 181, 
approved. 

40 G.W.N. 406, dif. 

A.LR. 1922 Pat 284, expl. 

Per Ramaswami, J.—“ It is now well settled that it is always open to an appellant 
to give up a portion:of his claim or to relinquish a part of a claim, unless the relief 
is of such a natuge that it could not be split up, so as to bring the claim in the appeal 
within the quantum of Court-fee already paid. The mere fact that the amendment 
was sought after a demand for deficit Court-fee was made would not make the 
amendment improper.” 

1953) 1. M.L.J. 117 (S.C.) and (1949) 1. M.L.J. 331 referred. 

er Curiam “In view of the explanation added to section 12 of Madras Court-fees 
and Suits Valuation Act, 1955 this question as to powers of appellats: Court may 
not arise in future.” 

V. P. Gopalen Nambiar for Petitioner. 

P. Pocker for Respondent. 

R.M. —_———— Petitions allowed. 
Rajagopalan and Rajagopala Ayyangar, FF. Mettur Industries, Ltd., v. State 

16¢h April, 1956. of Madras, 
T.R.C. No. 129 of 1955. 

Madras General Sales Tax Act (IX of 1939) and Sales Tax Laws Validity Ordinance 
(HIT of 1956)—Scope and effect of—Extent of validation. 

The Sales Tax Validity Ordinance, 1956 promulgated by the President on goth 
January, 1956 validates both the imposition of sales tax and the collection of it. But 
in order to attract this validating provision there should be a State law imposing 
or authorising the imposition of such sales tax. 

The scheme of taxation under the Madras General Sales Tax Act before the 
coming into force of the Constitution was that certain transactions though not act- 
ually taking place in the State which levied the tax were still taxed by virtue of the 
extended definition of sale under Explanation (2) to section 2 (h) of the Act. On the 
coming into force of the Constitution, the provisions of Article 286 of the Consti- 
tution came into force and imposed a ban on the levy of a sales tax by a State on 
certain transactiqns. This provision was incorporated in the Madras General 
Sales Tax Act as section 22 to bring it into conformity with the Constitution and this 
section has to be read as an explanation into the definition of ‘sale’ in the Act. So 
read it would exempt’from tax all sales whose locus or situs was outside the State 
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.. this outside sale being that as defined by the Explanation. Secondly a. barr con- 


tinued to be ‘placed on the taxation of inter-State trade and-commerce_ under 
section 22 (b) of the Act, so long as Parliament did not otherwise proyde. 

It is the levy bf tax on a sale, which was held taxable under Ariticle 286 -(2) 
before the Bengal Immunity case, that ig validated by section 2 of the Ordinance III 
of 1956, notwithstanding its inter-State character. : 

The Ordinance by itself does not and cannot impose a tax. liability and if there, 
was no tax liability on sales covered by the second explanation to section 2 (h) of 
the Sales Tax Act, such levies are-not validated by the Ordinance which validates 
only such taxes as were levied by an Act of the State legistature. ` r 43 

M. Subbaraya ‘Atyar for Petitioner. i ay 

The Assistant Government Pleader (K. Veeraswami) for Respondent. 


R.M. —— Petitions dismissed. 
Krishnaswami Nayudu, 7. ” Kannath Parangodan v. Kattayat Menon. 
~ 16th April, 1956. S.A. No. 1298 of 1953. 


Easements Act (V of 1882), sections 33 and 35 —Easement—Right of way —-Obs- 
truction to—Injunction—When could be granted. i : 
Reading sections 33 and 35 of the Easements Act together it is clear that before 
a plaintiff could claim an injunction against a defendant as regards infringement 
of the right of easement, right of way over a foot-path, it must be shown that there 
is ‘ substantial damage ° caused by materially diminishing the value of the dominant 
heritage within the meaning of Explanation 1 to section 33 of the Act. Ilustra- 
tions (a) and (b) to section 33 also explains the scope of the right. Though the’ 
owner of a dominant heritage is entitled to enjoy the easement without disturbance 
by any other person, as to what is ‘disturbance’ has to be decided with reference to 
the provisions of the Act. Every interference with an easement does not give rise 
to an action and where it is shown that a footpath could conveniently be used 
notwithstanding that its width is diminished by the erection of a fence, there is no 
‘substantial damage’ within the meaning of settion 35 of the Act and a plaintiff is 
not entitled to the relief of injunction. . 
(1940) 2 M.L.J. 381 ; and 6r M.L.J. 563 : 54 Mad. 793, explained. 
Halsbury s Laws cf England and Edn. Vol. 11, Sec. 1, referred. 
D. A. Krishna Varnar and P. V. Rama Variar for Appellant. - 
V. P. Gpalan Nembiar and P.C. Balakrishna Menon for Respondent. 


R.M. o Appeal allowed, 
Govinda Menon and Basheer Ahmed Sayeed, FF. ; Baluswami Reddiar v.. 
23rd April, 1956. _Balakrishna Reddiar. 


Appeal No. iob2 ôf 1952. 

Hindu Law—Custom—Validity of—Marriage of a person with his daughter’s daughter 
—If could be recognised as a valid custom. : 

An alleged custom permitting the marriage of a man with his own grand- 
daughter(daughter’s daughter) is revolting to all principles of morality, decency 
and eugenics. Under Hindu Law such a marriage is within the prohibited degrees 
of relationship. Even if such a custom existed in any community at somè early 
period, no civilized society ought to recognise such practices and a Court adminis- 
tering justice could not recognize such a custom. A few instances of such marriages 
in a small community cannot constitute a valid custom which a Court of law will 
recognise and enforce. 

A. Sundaram Ayyar for Appellant. f l 

T.K. Subramania Pillai for Respondent. ' 

RM. 


f i ——— Appeal allowed. 
Rajagopalan and Rajagopala Ayyangar, FF. Sivaramakrichnan v. 
23rd April, 1956. Arumugha Mudaliar. 


: W.P.No. 581 of 1955. 
Practice—-Writ of quo warranto—Who can claim—Person claiming if should have a 
personal interest. k 
Though a writ of quo warranto is not a writ of right, in the sense that the Court 
is bound to grant the relief prayed for, still if the validity of an appointment or a 
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claim to an office by a pérson is challenged by an applicant for a writ and the Court 
ig satisfied that the petition has been filed bona fide, i.e., without improper motive§ 
and withoyt delay, it has a right to investigate the matter and decide on the validity 
of the appointment notwithstanding that the petitioner is not à rival applicant 
td’ that office and in: that sense noes not have a personal interest in the i issue of. the 
writ. ` y & + aot 

(1952) @ M.L.J. 779, differed fom. f ' es 

L.R. (1916) '1 K.B. £95; fdllowed. ee eee Ten 

~ S.. Mohan Kumatenmbalam and §, TEN for Petitioners. 

The Advocate-General (V. K. Tiruvenkatashariy atid the Special’ Government 
Pleader, (Vi V. Raghavan) for Respondents. 


R.M. —— Petition dimid. 
Govinda Menon and Basheer Ahmed ie FI. Chidambaram v. 
; 26th April, 1956. Arunachalam. 


! Appeal No. 560 of 1952., 
` Hindu E TE IET given under a will by a father to the sons If ancestral 
or self-acquired. 


‘Whether in any given tase the property of a Hindu father passing to his: sons 

under a bequest was intended to pass to them’as ancestral or as their self-acquired’ 
property is a qitestion of intention turning on the construction of the instrument 

of giftcor will. If there arè no words indicating a contrary intention the natural 
inference should be that the father intended the sons to take his property as their, 
ancestral estate. This can be so whether the property is-given to the sons as 
members of a joint family or in severalty and it is opén to the testator to preserve 
the ancestral quality of the property in the hands of his sons so that their sons 
will get a right by birth in the property gener ally or in the property belonging, 
to the branch in which they are born. 
` There is no, presumption that in such cases the legatees should hold and enjoy, 
the : properties ag ; joint family properties. Whether a.gift,is in favour of an individual 
or-in favour of a group represented by the individual, is. a question of fact. Though, 
it is not open to a testator under a bequest to create a joint family contrary to the. 
notions of Hindu Law, it is open to him to give his properties to each of his sons in. 
severalty but so as to make tl em hold it as representing the.joint family of. their 
respective branch. 7 ye eae EM, ye Be 

A. Kuppuswami and N. AE for Appellants. Png Gk Reg 

- R. Gopalaswami Ayyangar for Respondent. . 

:RM. —— Case remanded: 


Rajagopalan and Rajagopala Ayyangar, JF. .. Bamban v. Island Inspecting” 
ist May, 1956. Officer, Minicoy Islands. 
W.P. Nos. 533 and 646 of 1955- 

Laccadıve Islands and Minicoy Ibaiek (Lof 1912), section 33—Validity—If opposi, 
to Article 19 (1) (d) of the Constitution of India. 

Section 33 of the Laccadive Islands and Minicoy Regulation, 1912, whick 
empowers the State Governments to prohibit persons from remaining on the‘island, 
is ‘valid and having regard: to the histrocial background and the context in which 
the special provision is made it cannot be said that the powers of the Government 
under that section is arbitrary or unfettered. : But whether or not in a given case 
the. power is exercised for the purpose for which it is vested in the Government could 
always be called in question before the-Court. . , 


, Before the Government could take action under the section, RETN it should 
give’ a reasonable opportunity to the persons affected to show cause why a particulat 
order should not be made. While it may be open to the Government under section 
33 (a) to pass iftterim orders pénding’ notice to thé party affectéd orders under 
section. 33 T) have to be passed only after notice to the party affected and-after 
considering the representatious made- by -him. 
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‘Having regard to the history of the islands, their area and their inhabitants, 
éven the imposition of a complete prohibition of main-landers visiting the islands 
or remaining there could not offend the provisions of Article 19 (5) of the Constitution. 

In the absence of any specific rules under section 33 of the Regulation it is not 
within the province of the Island Inspecting Officer to pass orders directing 
deportation. 

S. Mohan Kumaramangalam and K.V. Sankaran for Petitioners, 

The Advocate-General (V.K. Tiruvenkatachari) and the Special Govérnme nt 
Pleader (V. V. Raghavan) for Respondents. 


R.M. Rule absolute. 
Rajagopalan, 7. Burma Shell, etc. Co. Ltd. v. Labour 
29th May, 1956. Appellate Tribunal, Madras Bench. 


W.P.Nos. 936 of 1955 and 138 of 1956. 


Industrial Disputes Act(1947)—Jurisdiction of Tribunal under—Findings of a Tribunal 
on a jurisdictional fact in an earlier proceedings—If conclusive in subsequent proceedings. 

Constitution of India (1950), Article 226—Writ of certiorari—Nature and scope of 
Jurisdiction of High Court under—Decsion under—If could be res judicata in subsequent 
proceedings. 

An Industrial Tribunal has jurisdiction to decide a dispute referred to it only if 
it is an industrial dispute’within the meaning of the Act and as incidental to deciding 
whether any such dispute is an industrial dispute the Tribunal has to decide whether 
the employees concerned in the dispute are ‘workmen’ as defined by the Act. The 
correctness of the finding of a Tribunal on such a jurisdictional issue is open to 
examination by the High Court in proceedings under Article 226 of the Constitu- 
tion, Where the jurisdiction of a statutory Tribunal depends on the correct 
determination of a jurisdictional issue the Tribunal cannot give itself jurisdiction by 
deciding that issue wrongly unless that right and jurisdiction is also specifically 
conferred by the statute which created the Tribunal. 

Heptulla Bros v. Thakore, (1956) 1 W.L.R. 289, followed. 

(1951) S.C.J. 472 and (1955) S.C.J. 407, referred. 

But the High Court while issuing writs of certiorari to quash proceedings of 
inferior Tribunals under Article 226 of the Constitution does not and could not exer- 
cise the powers of an Appellate Tribunal and it does not review or reweigh the 
evidence nor substitute its own decision on the merits. Its work is destructive and 
it simply wipes out the offending order, which it considers to be without jurisdiction, 
and leaves the matter there. Hence any finding of the High Court in those pro- 
ceedings on any collateral matter will not be conclusive or res judicata in subsequent 
proceedings. 

(1955) 1 S.C.R. rroq : 1955 8.C.J. 267, referred. 


Even in case of proceedings before the same statutory Tribunals between the 
same parties a decision in an earlier proceedings on a collateral issue whether a 
particular class of employees were, ‘workmen’ or not, is not conclusive in subsequent 
industrial disputes and will not operate as res judicata though the prior decision is 
relevant to the subsequent proceedings. 

The Advocate-General (V. K. Tinswenkutachari) instructed by Messrs. King and 
Partridge for Petitioners. i 


S. Viswanathan and B.R. Dolia for Respondents. A 
R.M. i Orders quashed. 
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Govinda Menon and Manorama Bai v. Rama Bal: 
Ramaswami, FJ- Appeal No. 659 of 1952. 
19th March, 1956. 

Hindu Women’s Rights to Property Act (XVIL of 1937), section 3 oy Widow's 
rights under in joint family property—If makes her a coparcener. 

Hindu Law— Joint family re-union—Conditions essential for . 

Evidence—Death of two persons at the same time—Presumption that elder died first 
and was survived by the younger. 

There does not seem to be any justification for saying that the Hindu widow 
(having rights under Hindu Women’s Rights to Property Act) is not a pucca co- 
parcener and at the best is a kacha one not entitled to the rights of survivorship 
at least (the last male preserve) as a coparcener as she has not right by birth. There 
seems to be no rational justification for subjecting the widow to the disadvantages 
of coparcenership without conceding to her the corresponding advantages of that 
status. The widow is a coparcener in the family estate along with the other mem- 
bers of the family. A widow of the last male-holder is entitled by survivorship 
to the entire joint family estate of her deceased husband and his deceased brother 
along with the widow of that brother of her husband. 

Nature and incidents of coparcenership discussed elaborately. 

Conditions essential for reunion under Hindu Law elaborately reviewed 
and restated. Authorities and texts considered. 

The presi aes in the absence of other evidence is that the elder died first 
and was survived by the younger when both died at the same time. 

E. V. Venkatasuiramania Ayyar and A. Subramania Ayyar for Appellant. 

T. Krishna Rao, B. Krishna Rao and K. Vittal Rao for Respondents. 


K.S. m Appeal allowed 
(Full Bench) 
Govinda Menon, Ramaswami and Sankaranarayana v. Kandaswami. 
Ramaswamt Gounder, FF. C.R.P.No. 1475 of 1954. 


6th April, 1956. 

Court-fees Act (VII of 1870), sections 7 (V) and 7 (iv-A)— Suit by a minor to set 
aside an alienation by the guardian where the minor is eo nomine a party to the document— 
Mode of valuation. 

Court-fee—Suit for mere possession without setting aside the document—If maintainable, 

Where a minor is eo nomine a party to a sale-deed or other document of alie- 
nation by a guardian which he seeks to set aside, it is not enough for him to merely 
sue for possession and pay Court-fee under section 7 (v) of the Court-fees Act, but 
be must sue for the cancellation of the document and pay Court-fee under section 
7 (iv-A) of the Act. It makes no difference whether the sale-deed is executed by 
the guardian of the minor as guardian or as manager of the joint family. In either 
case the document has to be set aside. It is not open to the minor to ignore the 
transaction and seek possession of the property. 

(1950) 1 M.L.J. 408 ; A.I.R. 1928 Mad. 816 ; (1943) 1 M.L.J. 249 differed. 

A.LR. 1929 Mad. 668; A.I.R. 1938 Mad. 921; (1950) 2 M.LJ. 378 
approved. 

But where the minor is not æo nomine a party to the transaction and the trans- 
action is on behalf of a joint family of which the minor was a member, he could 
always ignore the transaction as not binding on the family and can seek to recover 
possession. As transactions entered into by a guardian relating to a minor’s pro- 
perties is not void but is only voidable at the instance of the erstwhile minor within 
three years of his attaining majority, the minor is deemed to be a party to the trans- 
action. 

T. R. Mani for Petitioner. . 


M. Natesan for Respondent. 
R.M. ama ginant Answer accordingly. 
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Rajagopalan and Rajagopala Ayyangar, J7. Ramnath Goenka #. C. I. T., Madras. 
; 20th April, 1956. W.P. Nos. 483 and 488 of 1954. 

Indian Income-tax Act (XI of 1922), sections 23 (4) ard 34—Income-tax Officer 
assessing on best judgment basis under a mistake of fact—Legality—Resort l section 34. 
notice to save the assessment from becoming infructuous—Legality, 

Where in pursuance of a notice received from the Income-tax Officer an assessee 
files his return in time, the mere fact that the Income-tax Officer was ret aware of 
such filing or that he was satisfied on enquiry that no such returns were filed, will 
not by itself clothe him with the jurisdiction to proceed to assess under section 23 
(4) of the Income-tax Act, which could be invoked only if no return has been filed 
in time. Such a mistake of fact by the Income-tax Officer vitiates the exercise of 
his jurisdiction. 

Quaere :—Whether in an appeal against an order passed under section 23 (4) 
of the Act the Appellate Authority could set aside the assessment on the ground 
that the return has been filed? 

Section 34 of the Indian Income-tax Act is mandatory and a valid notice as 
required by the section is a condition precedent to the assumption of jurisdiction. 
Failure to give notice or a defective notice is not a mere procedural defect and would 
vitiate the subsequent proceedings ending with the order of assessment. When 
once a valid notice under section 34 has been issued and procedings initiated it is 
not open to the department to cancel such notice and issue a fresh novice during 
the currency of the earlie: notice and continue those proceedings. While successive 
notices under rection 34 might be issued on definite information after the termination 
of the proceedings under an earlier notice it is not open to the officer to resort to 
section 34 and issue a fresh notice merely to cover up the delay and complete the 
assessment, which was validly initiated by an earlier notice and which could not 
‘be completed within the statutory : 

The Advocate-General (V.K. Tiruvenkatachari), V. V. Raghavan (Special Govern- 
ment Pleader) and V.P. Raman for Petitioners, . 


C. S. Rama Rao Sahib for Respondents. . 
_ R.M. , ——— l Rule absolute. 
Rajagopalan and Rajagopala Ayyangar, FF. Ganesh Silk Palace v. State of Madras. 
25th April, 1956. W.P. No. 97 of 1956. 


Khadi and Handloom Industries Act (XII of 1953), section 4—Validity of—If dis~ 
criminatory and void as opposed to Article 14 of the Constitution of India—Administration 
of the fund if disciminatory. 

Constitution of India, article 226—Scope of jurisdiction of High Courts under—State 
Government issuing orders acting as merely agent of the Central Government—lIf orders are 
liable to be quashed by the High Court. 

Section 4 of the Khadi and Handloom Industries Act, 1953, which confines the 
benefit cf the rebate payable to dealers in handloom goods, out of the cess fund 
created unde: the Act only to co-operative societies and not extending it to private 
dealers does not violate the equal protection clause of Article 14 cf the Constitution. 

Having regard to Article 43 of the Constitution itself which enunciates that the 
encouragement cf co-operative societies is one of the objects of State policy and 
having regard to the object and general scheme of the Khadi and Handloom In- 
dustries Act, it cannot be said, either that the administration of the fund created 
under section 3 of the Act in the manner specified in section 4 is discriminatory. 
Co-operative societies and private individuals, though they might deal in the same 
goods, really belong to two classes and such classification of dealers in the same land 
of goods is not unreasonable as it has a just and true relation to the subject of 
classification. 


Where a certain fund is created and administered by the Government of India 
and the State Governments are only carrying out the directions of ihat Govern- 
ment and they have no discretion in the matter, the orders of the State Government 
are not liable to be quashed in proceedings under Article 226 of the Constitution. 
In such cases it is not open to the party who does not derive any benefits from the 
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fund to seek an order against the State Government directing them hot to pay the 
amount to those who are lawfully entitled to it as per the direction of the Central 
Government unless the action of the Central Government is itself illegal and has 
been so détlared by a competent Court. . 

Quasre—Whsther a rebate or subsidy scheme framed by the Government and 
the creation of a fund for the same confer any legal right on any one to be paid 
any portion, of the fund. 

K. C. Jacob and S.K.L. Ratan for Petitioners. 

The Advocate-General (V.K. Tiruvenkatachari) and Special Government Pleader 
(V. V. Raghavan) for Respondents. 

RM. Petition dismissed. 


Rajagopalan and Rangaswami Chettiar v. 
Rajagopala Ayyangar, FF. Govi. of Madras, 
25th April, 1956. T.R.C. Nos. 127 of 1954 and others, 


Madras General Sales Tax Act (IX of 1939) and Madras General Sales-Tax (Turnover 
and Assessment) Rules, Rule 18 (2)—Validtty and construction of—Deduction of value of 
oil in case of turnover of ground-nut sales—Value of oil sold exempt from tax as a result of 
Article 286 of the Consittution—JIf could be deducted in computing the turnover. 

The tax levied under the Madras General Sales-tax Act on the purchase of 
groundnuts is not a tax on trade and is in substance only a tax on sale. The inci- 
dence of the tax is wholly irrelevant in considering its substance or nature. Hence 
the fact that the total amount of tax payable by an assessee on the purchase of 
ground-nuts exceeds the limit fixed by Article 276 (2) of the Constitution does 
not render the Act invalid. 

The very conception of the concession afforded by Rule 18 (2) of the Madras 
General Sales-tax (Turnover and Assessment) Rules is that a rebate could be claimed 
in respect of any turnover only if that turnover has borne the tax before. The 
turnover contemplated in the rule is the taxable turnover. As the concession 
granted by the rule is a rebate on the tax paid by a miller on the sale of oil, no 
claim could be made for rebate on that portion of the turnover on which no tax 
has been paid, ds a result of the same being exempt under Article 286 of the Consti- 
tution of India. 

(7954) 2 M.L.J. 187 and (1954) 2 M.L 0, approved. 

. T. Srinivasagopalachhri for Beene pony 
The Assistant Government Pleader (K. Veeraswami) for Respondent. 


R.M. m Petitions dismissed. 
Rajagopala Ayyangar, F. : Govindarajulu Naicker v. 
27th April, 1956. Madras. Corporation. 


W.P.No. 643 of 1955. 

Madras City Municipal Act (IV of 1919), section 240—Refusing approval of site 
Sor building—Grounds for. 

Section 240 of the Madras City Municipal Act enacts the grounds on which 
only the approval of a site for the construction or reconstruction of a building may 
be refused. A refusal of such approval based on a ground not specified in section 
240 of the Act is not sustainable. The reasons for such refusal should be specifically 
stated in the order. The mere fact that the Corporation intends to acquire the 
land as a playground is no ground to refuse approval of a site for a building appli- 
cation. 

P.S. Raman for Petitioner. 

VE. John of Messrs. Fohn & Row for Respondents. 


R.M. Settee Order set aside. 

Govinda Menon and Guddappa Rai vs. Ramanna Banta. 

Basheer Ahmed Sayeed, FF. Appeal No. 243 of 1952. 
and May, 1956. 


Practice—Parties to a suit agreeing to abide by the decision of the Court on the issues 
Dira of—If any party a hoes against the dectsion in such a case. 

When in Pn de aai before a Court the parties to it agree to accept 

the Judge’s decision as fin ome judge; is made a quasi-arbitrator though not bound 

by the inhibitions of the Indian Arbitration Act. In such cases the decision of 


. QQ 


the Judge is unappealable. While a mere agretinent between the parties that 
certain rules of procedure and evidence might be dispensed with may not deprive 
the right of appeal, if parties agree that a Judge might inspect the property and fix 
the value of impsovements without any further evidence, which is no ordinarily 
done, and the parties agree to abide by the value arrived at by the Judge, it is a 
case of extra cursum curiae as the decision of the Court is taken out of the ordinary 
jurisdiction. Hence the decision cannot be appealed against. 

T. Krishna Rao and S. Ramayya Nayak for Appellant. 

K. Srinivasa Rao, M. G. Kamath and G. K. Govinda Bhat for Respondents. 


R.M. —_—- Appeal dismissed. 
Rajagopalan .and Indo-Union Assurance Co. v. 
Rajagopala Ayyangar, FF. C.1.T., Madras. 
. and May, 1956. R.C. No. 57 of 1954. 


Indian Income Tax Act (XI of 1922), Rules 2 (b) and 3 (a) of the Schedule—Profits 
of the insurance business—How computed—Permissthle deduction in case of profit being 
reserved for the benefit of policyholders—When could be claimed. 

The reservation of a profit for the benefit of the policyholders contemplated 
by Rule 3 (a) of the rules in the schedule to the Income-tax Act is the reservation 
that takes place as a result of the recommendation of the actuary under paragraph 8 
of Part II of Schedule IV to the Insurance Act. It is only when such a segregation 
of the fund is made which cannot be drawn upon by the company for any other 
purpose it would be a reservation within Rule 3 (a) of the Schedule to Income-tax 
Act which permits deduction in computing the assessable surplus of the profits 
of the insurance business. There is nothing in the Insurance Act which has the 
effect of statutorily reserving the entirety of the inter-valuation surplus for the benefit 
of policyholders so as to attract the deduction under rule 3 (a) of the Schedule 
to the Income-tax Act. 

S. Swaminadhan for Petitioner. 

C. S. Rama Rao Sahib for Respondent. 


R.M. — Ansswer accordingly. 
Balakrishna Ayyar, F. Indian Commerct & Industries v. 
and Fuly, 1956. Free Press Journals. 


Application No. ro1g of 1956. 
(O.P. No. 129 of 1955). 

Companies Act (VII of 1913), sections 229 and 230—Construction and scope—Company— 
Proceedings in winding up—Claim by landlord for priority in respect of rent due from company— 
Presidency Towns Insolvency Act (III of 1909), section 49—Application of in proceedings 
in winding up—Interpretairon of statutes. 

Section 229 of the Companies Act (1913) must be read subject to the provisions 
of section 230 and since section 230 makes express provision in respect of all cate- 
gories or heads of claim dealt with in section 49 of the Presidency Towns Insolvency 
Act, section 229 cannot be construed as justifying resort to section 49 of the Presi- 
dency Towns Insolvency Act, in proceedings in the winding up of the company 
in respect of rent due to landlord from the company which is being wound up. 

Where the Companies Act makes expres3 provision in re3pect of any matter, 
the Court will not be justified in invoking the rules laid down in the Presidency 
Towns Insolvency Act. All the sections of an enactment must be read in relation 
to one another. 

The result of importing section 49 of the latter Act into the Companies Act 
would be to upset and interfere with the direction in sub-section (8) of section 230 
of the Companies Act. While under section 230 (4) and (5) of the Companies Act 
a landlord is entitled to priority—though a qualified one—in respect of a longer 
period, under section 49 (c), the landlord is entitled to priority only in respect of 
one month’s rent. 

Section 49 cannot therefore be’ applied in proceedings under the Companies 
Act. : i ; f 
_ A. E. Sreeraman for Applicant. e 
The Official Receiver of Madras appeared in pérson. 

P.R.N. -_ e Application dismissed. 
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- Rajagopalan and Rajagopala Ayyangar, JF. C. W. Spencer v. Income-tax , 


24th April, 1956. Officer, Madras. 
- W.P. Nos. 574 and 575 of 1955. 


e 

Income-tax Act (XI of 1922), section 23-A—Validity—Legislotive competence—If 
void under Article 193 of the Constitution as opposed to Article 14. . 

Section 23-A of the Income-tax Act relating to the taxation of controlled 
company’s undisbursed profits is intra vires the Legislature which enacted 
it. What the section does is in essence to tax income, the income of a company. 
Only the incidence of that tax is not on the company in the first instance but on 
the shareholders, The tax is on the income—the undisbursed profits. The 
controlled company’s undisbursed profits are treated for the purpose of tax as the 
income of the individual shareholders. If undisbursed profits are income and if 
section 23-A taxed only that income, the incidence of the tax does not alter the 
nature of the tax which is still a tax on income within the scope of entry 54 of 
List I of Schedule VII of the Government of India Act, 1935. The exercise of 
the power by the creation of a legal fiction under section 23-A of the Act is.not a 
colourable exercise of that power as the legal fiction in the case of controlled 
companies correspond to reality also. The legal ran of the company is 
pierced in order to look at the real persons behind the c rate personality. The 
section deals only with controlled companies as distinguished from companies in 
which the public have a substantial interest. The basic. assumption that under- 
lies section 23-A is the identity of the interests of the'shareholders and the 
controlled company and the object of the section is to prevent the accumulation of 
profits for avoidance of the tax liability. i 


The classification of shareholders of controlled companies as a se te class, 
having regard to their peculiar position, is valid, as it has a just and reasonable 
relation to the object to be achieved. The apparent discrimination is not real 
and it is not unconstitutional and section 23-A of the Income-tax Act does not offend 
Article 14 of thg Constitution of India nor does the section infringe any fundamental 
right of a citizen. 

G. R. Jagadisan and T. V. Balakrishnan for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) and C. S. Rama Rao Sahib 
for Respondent. 


R.M. -_-_—- Rules discharged and Petitions 
dismissed. 

Rajagopalan and Rajagopala Ayyangar, JF. Krishnaswami Mudaliar v. 

and May, 1956. Commissioner of Income-tax. 


R.C. No. 12 of 1953. 


Income-tax Act (XI of 1922), section 26-A and Income-tax Rules 1922, Rule 2 (c) 
—Relative scope of —Application for registration of a firm with an application to excuse delay 
—Order by Assistant Commissioner refusing to condone the delay—Assessee—If has a right of 
appeal to the Appellate Tribunal. 


Under rule 2 (c) of the Income-tax Rules, 1922, all that an Appellate Assis- 
tant Commissioner is empowered to do is to condone the delay in preferring an 
application for registration under section 26-A of the Act. An application for 
such registration under that section has to be made only to the Income-tax Officer 
and even if the Appellate Assistant Commissioner condones the delay the applica- 
tion for registration has still to be made only to the Income-tax Officer, who has to 
receive the application and dispose it under section 26-A. Against an order of rejec- 
tion by an Income-tax Officer of an application under section 26-A an appeal 
lies to the Assistant Commissioner under section 30 of the Act. But against an 
order refusing to condone the delay under rule 2 (c) no appeal is-provided for 
under the Act. eAn application to condone the delay under rule 2 (c) is not itself 
an application for registration under section 26-A. Rule 2 (c) is only a rule of 
procedure to regulate further the period within which an application could be made 
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for registration of a firm under section 26-A. While it may be open to an Assis- 
tant Commissioner to register a firm on an appeal against an order of an Income- 
tax Officer refusing registration under section 26-A he has no such power on an 
applicatiop to cordone the delay under rule 2 (c). : as 


A composite order of an Assistant Commissioner rejecting an application under 
rule 2 (¢) and co ing the order of assessment will not by itself mean that the 
order under rule 2 (c) will be one within section 31 (3) (1) and as sucheappealable 
to the Tribunal under section 33 (1). In such a case the correctness of the rejec- 
tion under rule 2 (c) cannot be canvassed in an appeal against the order confirming 
the assessment. Hence against an order of the Assistant Commissioner rejecting 
an application made to him under rule 2 (c) of the Income-tax Rules the assessee 
has no right of appeal to the Appellate Tribunal. 


Quaers.—Can an assessee invoke the revisional powers of the Commissioner 
against an order of the Assistant Commissioner rejecting an application to condone 
the delay under rule 2 (c)? 

T. V. Viswanatha Ayyar and P. K. Chandrasekhara Ayyar for Petitioner. 

C. S. Rama Rao Sahib for Respondent. 


R.M. —— Answer accordingly. 
Rajagopalan and Rajagopala Ayyangar, FJ. Chairman, Port Trust v. Claims Authority. 
grd May, 1956. W.P. No. 526 of 1955. 


Minimum Wages Act (IX of 1948), section 20 (2) and (3)—Regulation by Govern- 
meni—Component parts of wages structure—If could be fixed under section 20 (2)—-Claim 
of employee for difference—Extent of—Power of statutory authority to give directions under 
section 20 (3)—Scope of. 

The scheme of the Minimum Wages Act and the precise language of section 
2o (2) of the Act make it clear that what can be claimed by an employee under the 
sub-section is only that which has accrued due to him, which the employer has 
failed to pay in contravention of the statutory obligation imposed upon him by 
section 12 (1) of the Act. Therefore apart from the question of compensation 
for which specific provision is made under sub-section (3) of section go, the direction 
which the statutory authority can issue to an employer under that sub-section is 
only payment to the employee of the amount by which the minimum wages payable 
to him exceed the amount actually paid. The claim under section go must be in 
relation to the pay and the relief of direction under section go (3) must also be in 
relation to that claim. There can therefore be no direction under section 20 (3) 
of the Act to pay the minimum wage for the period subsequent to the presentation 
of the claim under section zo (2). Section 20 (3) does not authorise any other 
direction outside its scope and any such directions will be wholly without juris- 
diction. ër 

The scheme of the Act is to provide for a minimum wage-for each employee. 
The minimum applies to the rate and what is paid is still the wages. So long as 
the minimum wage is paid, the contractual wage structure is left unaffected and 
it is open to the employer and employee to regulate by contract the component 
parts of the wages. The Government has no authority under the statute to provide 
for separate enforceable minima for the several components in the wage structure. 
When a minimum rate of wages is prescribed as payable to an employee what he is 
entitled to get is wages, the totality thereof, at a rate not less than the minimum 
rate prescribed, the rate itself being unitary whatever its component parts may be 
under the permissive provisions of section 4 (1) of the Act. 


The Advocate-General (V. K. Tiruvenkatachari), V. V. Raghavan and V. P. 
Raman for Petitioners. 


M. K. Nambiar and R. K. Venugopal for Respondent. 


Rule absolute. 





R.M. 
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Somasundaram and Ramaswami Gounder, FF. Govinda Raja Nadar v. 

3rd July, 1956. ; Namadeva Reddiar. 

è eT . A.A.O. No. -101-0f 1955. 

Madras Agriculiurists Relief Act (EV of 1938), section 13-A and Amending Aci 
(XXIII of 1948), section 16 (ii1)—Effect of. . 

The effect of section 12-A of the Madras Agriculturists Relief Act, introduced 

by the Am@nding Act XXIII of 1948 is to extend the benefit of the Act to all agri- 

culturists irrespective of the ban imposed by the Provisos (B) and (C) to sectioir 

g (ti) of the Act. The language of the section does not in any way restrict the.debt 

to one incurred only after the Act or the amendment. The expression ‘where a 

debt is incurred’ in section 13-A means a debt which has been incurred and hence 

it cannot be said that relief could be granted only from the date of the amtendment. 


A. Kuppuswami and T. Ramachandra Rao for Appellant. 
K.S. Champakesa Ayyangar and K.C. Srinivasan for Respondent. 





R.M. Appeal allowed. 
Rajagopala Ayyangar, 7. _ Vadivel Pillai v. 
3rd July, 1956. Pikasimidas Ammal. 


C.R.P. No. 227 of 1956.. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 2 (3)— 
* Landlord ’—Meaning of. 


The expression ‘landlord’ in section 2 (3) of the Madras Buildings (Lease and 
Rent Control) Act includes a person who is receiving rent of a building on his own 
account or on account of others and a person who would receive the rent if the 
building were let to a tenant. A person is liable to pay rent in respect of a pro- 
perty only from the date on which possession of the property is delivered to him. 
‘Though it might be open to a lessor to deal with the reversion after the creation of 
a lease and during its currency and execute a concurrent lease still the right to 
receive the renteby the lessor will arise only after the lessee has been put in posses- 
sion of the property. In order to maintain a petition for eviction against a tenant 
under the Ket a person must either be receiving the rent or entitled to receive the 
rent. y 

C. K. Ramalingam for Petitioner. 


K. S. Ramamurthi and T. R. Mani for Respondent, 





R.M. Petition dismissed. 
Krishnaswami Nayudu, F. Coimbatore Municipality v. 
12th Fuly, 1956. Chettinad Vinayagar emple. 


S.A. No. 36 of 1954. 
Market—Licensing of—Right of Municipality to license private markets—Shops in 
market-enclasure with separate entrances capable of being locked by the tenants without re 
Serence to the opening and closing of the market-enclcsure—If should be excluded for purpose 
of licencing. 
In the absence of a definition of the term ‘market’ in the District Municipalities 
Act, the ordinary meaning of market connotes a place where the public could go 
during particular times for purposes of buying ane selling. So long as a particulat 
place or enclosure is licensed as a market, the mere fact that there are shops contie 
guous to the market with separate entrances from the road-side, which could be 
opened or shut by the shopkeepers independent of the market enclosure, which 
is under the owner’s control, will not take away such shops from the scope of 
market. The shops will still be within the scope of market and subject to the 
licensing powers of the Municipality. 


G. A. Vaidialingam for Appellant. 
e 
S. S. Ramachandra Ayyar for Respondent. 


R.M. ` 
M—N RC 





Appial allowed. 
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Govinda Menon, F. - Abdul Fatima v, Mohd. Jabbar. 
13th July, 1956. G.R.P. No. 603 of 1955. 

Madras Buildings (Lease and Rent Control) Act, (XXV of 1949), sectign g—Scope 
of —Civil ProceduresCode (V cf 1908)—Applicability. i 

Section g of the Madras Buildings (Lease and Rent Control) Act ‘clearly lays 
down that an order for eviction can be executed before a civil Court as if it were 
a decree. -This means that in execution of such an order- all the péovisions of 
section 47 and Order 21, Civil Procedure Code, are attracted. 

K.S. Naidu and V; Venkatesan for Petitioner. 

K. S. Desikan and K. Raman for Respondent. 





_ BRM. f Petition dismissed. 
Govinda Menon and Ramaswami, 77. _ Mohambara Mudaliar v. Indian 
16th Fuly, 1956. ; Insce. & Banking Corporation. 


Appeal No. 186 of 1952. 

`- Indian Insurance Act (IV of 1938); sections 38 and 39—Assignment of policy under and 

nomination of a policy-holder—Effect of —Difference in rights of assignee of a policy and 

nominee under a policy of insurance—Scope and import of the dispositions of life insurance 

policies by the two modes. > 

A policy of life insurance is a security for money payable at.a date uncertain, 

but the sum assured, the premium or consideration for its payment is certain. Hence 

a life insurance policy has to be construed as a contract to pay a certain sum in 

a certain event depending on the duration of the life of the assured. Such a policy 
is part of the estate of the assured and may be dealt with at his absolute discretion. 


Disposition of life insurance policies can be ‘classified as (a) assignment under 
section 38 of the Indian Insurance Act (b) nomination under section 39 of the said 
Act and (c) statutory creation of a trust by reason of the Married Women’s 
Property Act, 1882. 

An assignment is a transfer by one of his right or interest in property to 
another and so, ifan insurance policy is assigned it operates so as to completely divest 
the assignor of any right under it and the assignee is clothed with all the rights 
and liabilities which the insured had before the assignment, the only. limitation 
being that the assignee cannot be in a better position than the assignor. 

So far as nomination is concerned generally the nominee is nothing more than 
an agent to receive the money, which remains the property of the assured,-and on 
his death forms part of the estate. The nominee takes no beneficial interest in 
it unless a trust is created in favour of the nominee. A mere nomination of a wife 
as a payee under a policy of assurance does not by itself create a trust in her favour 
in the absence of an intention to create a trust. Hence, if on a construction of the 
declaration a trust under the provision of the Married Women’s Property Act is 
found, the beneficiary would take the assured amount free of all the liabilities of 
the insured. But if it is construed as a mere nomination, the nominee would have 
no more right than to receive the amount subject to all the liabilities of the assured 
as if the disposition was by means of a testamentary instrument. 

. Per Ramaswami, 7.—Sections 38 and 39 of the Indian Insurance Act, 1938, now 
deal respectively with the assignment of a life insurance policy and the right-of the 
assured to nominate a person or persons to whom the policy moneys might be paid 
in the event of his death. But there are important differences between a nomi- 
nation and an assignment. An assignment ofa Life Insurance Policy passes to the 
assignee the right to the assured money and it cannot be cancelled by the assignor 
at his option. It creates a vested right in the assignee, who takes it subject only to 
the equities in the case of the assignor as the assignee cannot have a better title 
than his assignor. A nomination, on the other hand, unless there is a special clause 
inserted to make it irrevocable, does not deprive the policy-holdei,of his right, pri- 
vileges, options and benefits under the policy, including the right to alter the- bene- 
ficiary and the nominee gets only a mere right io receive the money under the 
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policy contingent on the nominee surviving the assured and the assured not altering g / 


the nomination. On account of this fundamental difference between the two forms 
of disposition of an insurance policy the liability of the assured amount to satisfy the 
liabilities of the assured is different in each case. In the former caseit is not open to 
a creditor to treat the Life Policy as being the property of his debtor,i.e., the assured. 
Tn the latter case the nominec receives the policy amount subject to the same lia- 
bilities as ig the case of beneficiaries under a disposition by will. Quite different 
considerations will apply when the nomination creates a trust in favour of.the assu- 
red’s wife under section 6 ‘of the Married Women’s Property Act (III of 1874). - 

Authorities English arid Indian discussed. ERES ee 

C.S. Swaminathan for Appellant. S ey. ee” G 

M.K. Nambiyar, G. F. Louis and K. Ka'yonasundgram for Respondents. 


R.M. l — Appeal dismissed. 
Somasundaram, f. Venkatesa Reddiar v. 
17th Fuly, 1956. ae Veeraswami Mudaliar. 


Cr. R.C. No. 652 of 1955. 

: . (Cr. R.P. No. 613 of 1955.) 

Cattle Trespass Act (I of 1871), sections 20 and 22—Scope of—Compensation for 
illegal seizure of catile—Right of appeal.. ee aide ee ` 

k E eo at i Suk an aTi 

Having regard to the language of sections 20 and 22 of the Cattle Trespass Act 

and the provisions relating to appeals under the Code of Criminal Procedure, there 

could be no appeal against an‘order of compensation passed under section 22 of the 

Cattle Trespass Act. oes io 
(Lacuna in the Act pointed out) 


The scheme of the Cattle Trespass Act is that when a Court tries an offence 
under section 20 of the Act and adjudges that the'seizure or detention is illegal, 
compensation under section 22 might’be awarded. e mere fact that a person 
is guilty of an offence of seizure or detention of cattle does not attract the provisions 
of section 22 of the Act. A person held liable under section 22 of the Act is notan 
accused nor is he convicted of an offence and hence-no appeal lies against sach an 
order. . - 

A.LR. 1949 Nag. 117, followed. 
A. `S. Stoakaminathan for Petitioner. 


The Public Prosecutor (P.S. Ratlasam) for the State. 


Sale’, 


a 





R.M. , eee ar Petition allowed. 
‘Rajamannar, C.F. and Panchapakesa Ayyar, J. Kuppuswami v, Adminis. 
s ` 18th July, 1956. trator-General of Madras. 
rn pees: 3 , O.5.A. Nọ. 124 Of 1955. 
Administrator-General’s Act (III of .1913), section 11—Scopé of. , . a 


Section 11 ofthe Administrator-General’s Act provides the grounds on which 
the High Court can direct the Administrator-General to take possession and collect 
the assets of a deceased when there is no person immediately available who is legally 
entitled to the succession of such assets. But the mere fact that an-adoption’ by a 
deceased is set up by one party which is denied by the other, does not necessarily 
lead to the conclusion that there is no person immediately available who is legally 
entitled to succession to the assets of the deceased. It is not the object of the’ Aot 
that in every case of disputed adoption the Administrazor-Gengral shouldbe asked to 
take charge of the property. A purchaser of-a property from the reversioner of 
a deceased is entitled to the possession‘of the property purchased by him till the 
adoption set up is established. : Deano ru oaa 

T. Venkatadri for Appellant. 


S. Bhaskaran for Respondent. 
R.M. y e Appeal allowed. 
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Somasundaram, F. Parvathi Ammal v. Gopala Goundar. 
2oth July, 1956. ` Cr. R. C. No. 953 of 1955. 
_ Cr. R. P. No. go6 of 1955. 

Cods+of Criminal Procedure (V of 1898), section 488—Order for maintenance under 
— Validity of maerriage—Relevancy. 

Where it is clear that two parties to a marriage went through some form of 
marriage dnd it is established that they were living as husband and wifé the general 
presumption is in favour of a valid marriage and the wife is.entitled to maintenance 
under section 488 of the Code of Criminal Procedure. 

T.A. Ramaswamy Reddy for Petitioner. 

M.S. Venkatarama Ayyar for Respondent. 

The. Public Prosecutor (P. S. Kailasam) for the State. 


R.M. Case remanded. 
Ramaswami, 7. Lakshmi v. Achutha Menon. 
20th July, 1956. A.A.A.O. No. 193 of 1952. 


Madras Agriculturists Relief Act (IV of 1938), section g-A and 19-A—Scope of 
application under. 

A declaration under section 19-A of the Madras Agriculturists’ Relicf Act is 
given as a cheap and expeditious remedy to enable the debtor and the creditor 
in case of agriculturists to terminate the subsisting mortgage and make clear what 
amount, if any will, be due from the debtor to the creditor or whether the debt has 
been discharged. The basis of such a declaration is that there is a subsisting en- 
forceable debt upon which the provisions of the Act can operate. Where a debt 
has become unenforceable by the operation of the law of limitation or where the 
right of the mortgagor to get possession becomes extinguished Gourts cannot be 
asked to give futile declarations. 


N. Sundara Ayyar and V.R. Venkatakrishnan for Appellant. 
D.A. Rrishna Variar for Respondent. 


R.M. Appeal dismissed. 
Somasundaram, F. Alagappa Gounder v. Kannappa Chetti Gounder. 
-27th Fuly, 1956. Cr. Rev. G.No. 85 of 1955. 


(Cr. Rev. Pet. No. 75 of 1955.) 

Madras Hindu Religious and Charitable Endowm:nts Act (XIX of 1951), section 87 
(c)—Powers of a Magistrate under to issue search-warrant. 

Where a District Magistrate directs the delivery of properties as per the list 
attached under section 87 (c) of the Madras Hindu Religious and Charitable 
Endowments Act he has powers to issue all incidental and necessary orders to 
enforce his own order. Once the Court is given jurisdiction to pass orders for 
delivery of property it impliedly carries with it the powers of doing all that is 
necessary for the execution of that order and it can therefore issue a search- 
warrant under section 96 of the Code of Criminal Procedure. 


R. Sundaralingam for Petitioner. 
The Public Prosecutor (P. S. Kailasam) for the State. 
S. Mohan Kumaramangalam for Respondent. 


R.M. e Petition allowed. 
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Govinda Menon and Ramaswami, FF. Subramania Mudaliar v. Villu- 7 


and Jely, 1956. puram Peoples’ etc., Society. 
S.A. No. 1251 of 1953. 

Limitation Act (IX of 1908), Article 181 of Schedule I—Final decree in-a morigage 
suit—-Application for—How ccinputed—Appeal against preliminary decree—Date of appellate 
order—Wheg will provide a fresh starting point of limitation. 

Where in a preliminary decree for sale in a mortgage suit, the amount payable 
by the judgment-debtor is by mistake wrongly entered and the decree is subse- 
quently amended, it may be thatsuch amendment will not give afresh starting point 
of limitation to apply for a final decree under Article 181 of First Schedule to the 
Limitation Act as it is only a rectification of a mistake and not a modification of 
the decree. 

67 I.C. 199 and A.I.R. 1955 Nag. 276, approved. 

But where there is an appeal against a preliminary decree, the decree of the 
appellate Court, whether it be one of affirming, modifying or reversing nature; 
supersedes the decree of the original Court and the pcriod prescribed by Article 181 
of the Limitation Act would run only from the date of the appellate decree. This 
will be so even if a second appeal is rejected on the ground that no question of law 
arises. However trivial or minor the result of the amendment might be, it is the 
amended decree that should be taken into consideration for purposes of limitation 
for an application for final decree. 

R. Ramamurtht Ayyar for Appellant. 

M. S. Venkatarama Ayyar for Respondent. 


R.M. —_—_ Appeal dismissed. 
Rajamannar, C.F. and Srinivasan v. Collector, S. Arcot. 
Panchapakesa Ayyar, J. W.A.No. 106 of 1955. 

3rd July, 1956. 


Places of Public Resort Act (II of 1888)—Rules under—Rule 18, previso—Scope and 
object of—Refusal to grant the exemptions under the proviso—When valid. 

Rule 18 of the Rules framed under the Placesof Public Resort Act, 1888, contains 
a proviso under which the licensing authority, with the sanction of the Sub-Divisional 
Magistrate (Assistant Collector), may grant a license for any building to be run as 
a cinema-house with an open space of not less than 20 yards in width on all sides 
as against the 50 yards minimum as laid down in the main rule. The condition 
as to vacant space is apparently in the interests of the public to allow egress in cases 
ofemergency. Where, therefore, an application is made to the Sub-Divisional Magis- 
trate for the grant of an exemption in respect of this requirement the only question 
which he has to decide is whethcr in the interescs of the safety of the public the exemp- 
tion could be granted, having regard to the situation of the building and other 
relevant factors. A refusal of the exemption on the ground that the proposed cinema 
will prove to be a nuisance to the neighbours is not valid as it is based on an irrelevant 
reason. This may be a relevant consideration for the municipality in refusing to 
grant a license ; but it is not a circumstanee which can be relied upon by the Sub- 
Divisional Magistrate in refusing to grant an exemption as regards the requirement 
of the extent of the open space all round. 

R. Sundaralingam and R.M. Seshadri for Appellant. 

The Special Government Pleader (V. V. Raghavan) and S. Mohan Kumara- 
mangalam for Respondent. 

R.M. 





Appeal allowed. 
Somasundaram, F. Public Prosecutor, in re 
Gth July, 1956. Crl. R.G. No, 588 of 1956. 
(Cri. R.P. No. 544 of 1956). 
Borstal Schools Act (V of 1926), section 8—Consecutive sentences under—Legality. 

When an offender who had been sentenced to a term of detention under section 

8 of the Borstal Schools Act commits another offence while at large during the running 
of the term of detention and is sentenced to a further term of detention, there is no 
reason why the second sentence should not be directed to take effect, after the expiry 
of the term of the first sentence. It may be that in some cases such an order of 
consecutive detention may not be possible to be worked out due to the limitations 

M—NR C 


30 


S of the maximum term of detention and age of the offender imposed by section 8 
of the Borstal Schools Act. But in many cases it will be possible to work out the 
consecutive sentences without offending the provisions of section 8. In a%given case 
under a particulaf set'of circumstances where an order of consecutive detention 
will offend section 8 of the Borstal Schools Act, it will be bad and cannot be upheld. 
But in cases where such an order will not offend the section the order of consecutive 
detention can be upheld. It cannot be held as an invariable rule in all cases that 
orders of consecutive detentions are bad. 

(1951) 1 M.L.J. 14, explained. 
The Public Prosecutor (P.S. Kailasam) in person. 


R.M. —— Order upheld. 
Govinda Menon and Ramaswami, FF. Ramakrishna v. Vishnumurthi. 
12th July, 1956. Appeal Nos. 189 & 559 of 1952. 


Hindu Law—Foint family property—Property acquired out of income of Kulachara or 
family occupation—What is—Purohit Vrithi—If family avocation. 

Any wealth acquired by a member of a Hindu joint family by his learning 
belongs exclusively to the acquirer. Even if the member had his education with 
the aid of the joint family still it cannot be held that his acquisitions were joint family 
properties. 

A study of the Vedas and other Hindu Scriptures by members of a joint family 
in the traditional style from their father in the family house does not mean that the 
assets of the family are being expended on their training and education. The income 
received by a person officiating as purohit are paid at the discretion of the donors 
either by way of charity or by way of remuneration for personal services rendered 
which cannot be claimed as a matter ofright and therefore cannot in any way amount 
to family property. Simply because a person’s study of the Vedas and the know- 
ledge in religious ceremonies enable him to practice the profession of purohit it 
will not be possible to treat the income earned by him as joint family property. 

A.I.R. 1936 Mad. 429; 36 Bom. 94; A.I.R. 1934 All. 851, followed. 

Hindu law Texts referred. . 

A. Narayana Pa: for Appellants in Appeal No 189 of 1952 and for Respondent 
in Appeal No. 559 of 1952. 

M. K. Nambiar, R.B. Nambiar, A. Subramania Aiyar, K. Srinivasa Rao and 
K. Vittal Rao for Respondents. 


R.M. —_ Appeal allowed in part. 
Somasundaram, F. Ramaswami Nada: v. Viswanathan. 
17th July, 1956. Cri. R.C. No. 557 of 1956. 


Cri. R.P. No. 514 of 1956. 

Code of Criminal Procedure (V of 1898), sections 200 and 203—-Dismissal of a com- 
plaint—Procedure to be adopted—Summary dismissal of a complaint without examining 
witnesses present in Court—Validity. 

Under section 200 of the Code of Criminal Procedure, as amended, a Magis- 
trate taking cognizance of an offence on complaint shall at once examine the com- 
plainant and the witnesses present, ifany, upon oatn and the substance of the exami- 
nation, shall be reduced to writing and shall be signed by the complainant and the 
witnesses and also by the Magistrate. Under the section as it originally stood it 
was enough ifthe Magistrate examined an applicant on oath. The section is mand- 
atory and it is obligatory on the part of the Magistrate to examine not only the 
complainant but also the witnesses who are present in Court. The Magistrate 
should ask the complainant as soon as he is examined on oath whether any witnesses 
are present in Court and if no witnesses are present the same should be mentioned 
in the order itself. The Magistrate could apply section 203 only if after examining 
the complainant and the witnesses who are present in Court, he finds sufficient 
ground for not peeing with the case. A dismissal of a complaint under section 
203 of the Code without adopting the procedure unde: section 200 is not valid. 

C. A. Mohamed Ibrahim for Petitioners. e 

B. T. Sundararajan, V.C. Gopalarainam and L.V. Krishnaswami for Accused 1 and 2. 

The Public Prosecutor (P. S. Hailasam) for the State. 

R.M. Order set aside and case remanded. 
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Somasundaram, F. Doraiswami Pillai v. Gurunatha Iyer. 
18th July, 1956. Cr. R.G. No. 234 of 1956. 
° Cr. R.P. No. 213 of 1956. 

Madras Hindu Religious and Charitable Endowments Act (XIX 8f 1951), section 87 
—Order by Sub-Divisional Magistrate against trustee directing delivery of properties to 
applicant under section 87—Revision—-If to be in the Criminal or Civil jurisdiction— 
Certificate under section 87 with the facsimile signature—Insufficient. 

An application under section 87 of the Hindu Religious and Charitable 
Endowments Act for the issue of an order against the hereditary trustee directin, 
delivery of certain properties to the applicant was ordered by the Sub-Divisional 
Magistrate. In a Criminal Revision Petition against that order a preliminary 
objection was raised that it must be by Civil Revision Petition and must bear 
Court-fee stamp as a Civil Revision Petition. Overruling the objection : 

Held, the petition was property filed as a Criminal Revision Petition. 

(1956) 1 M.L.J. 868, Relied on. 

The certificate referred to in section 87 of the Hindu Religious and Chari- 
table Endowments Act must be signed by the Commissioner for Endowments and 
a certificate bearing a facsimile signature is not sufficient. 

(1956) 2 M.L.J. 4, followed. 

T. A. Ramaswami Reddy for Petitioner. 


N. Arunachalam for Respondent. 
V. V. Radhakrishnan for the Public Prosecutor (P. S. Katlasam.) 


K.S. —— Petition allowed. 
Basheer Ahmed Sayeed, F. . Lakshmi Ammal v. Gurunathan. 
gist July, 1956. G.R.P. No. 1050 of 1955. 


Madras Buildings (Lease and Reni Control) Act (XXV of 1949), section 7(2) (a) and 
(b)—Defauli in payment of rent—When wilful—Sub-letting—When could be inferred. 

Where a tenant, who has been in occupation of a building for a number of 
years and has been regular in the payment of rent, has committed a few day’s delay 
in the payment of the rent for any particular month it cannot be construed as “wilful 
to the detriment of the tenant. The mere fact that the tenant put forward a false 
defence at the time of the hearing of the petition will not be sufficient to hold that 
the default was wilful. Such considerations ought not to prevail at all. 

Taking into consideration the customs and habits that prevail in our society 
the mere fact that a tenant allowed his sister and her husband to live with him in 
the house and even have a separate mess, is not sufficient to warrant the conclusion 
that the sister or brother-in-law is a sub-tenant. In order to establish the relation- 
ship of chief tenant and sub-tenant something more is required and the mere fact 
of a person having a separare mess does not mean that the person so doing has to 
pay rent or other consideration to the chief tenant, unless it is positively proved 
by evidence. 

R. Ramamurthi Ayyar and A, R. Rrishnaswami for Petitioner. 

G. Natarajan for Respondent. 





R.M. Petition allowed. 
Basheer Ahmed Sayeed, F. Padmanabha Naidu v. 
grd August, 1956. Ponnuswami Naicker, 


C.R.P. No. 1176 of 1954. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (1)-—Lease 

of building and vacant land to the same tenani—Two independent leases—Right to evict from 
vacant land by a regular proceeding under section 41, Presidency Small Cause Courts Act. 


Where there are two tenancy agreements one of a superstructure on some land 
and another of some piece of vacant land, entered into at different periods and at 
different rates of rent, unless it is shown by evidence that the land was let only as 
appurtenant t the building and that the two leases really formed one composite 
lease of the building and land, the Small Cause Court wil have jurisdiction to enter- 
tain a suit for eviction in respect of the lease as regards the vacant land and the Rent 
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{S Controller will have no jurisdiction in such cases as the land does not come within 
the definition of ‘building’ in the Act. 
N. C. Vijayaraghavachari and N. C. Srinivasan for Petitioner. > 
K. Venkaiarahhani and S.B. Mani for Respondent. 


R.M. ——- Petition allowed. 
Panchapakesa Ayyar, J. Meenakshisundaram Pillai v. Ponnu. 
10th August, 1956. C.R.P.No. 197 of 1953. 


‘Court-fees Act (VII of 1872), section 2, Article 17-B—Suit for account of profits in 
respect of a sale of property with a contemporaneous agreement to reconveyp—Suit peculiar— 
Mode of valuation. 

Property was sold with a contemporaneous agreement that the vendee should, 
before some future date fixed, convey the property to anyone nominated by the 
vendor and take the price paid by him out of the sale-proceeds and pay the balance 
to the vendor ; if, however, the sale to such nominee was for an amount less than the 
price paid by the vendee, the vendor will have to make good the deficit to the vendee. 
If within the specified time the vendor was not able to procure a purchaser the 
vendee himself should sell the same to a person of his choice and retain the price 
paid by him out of the sale proceeds and pay the balance to the vendor. If the price 
fetched was less than the price paid by the vendee, the vendor should make good 
the difference. 

In a suit by the vendor against the vendee for recovery of the properties on 
the basis that the vendee has already sold some of the properties to the value 
of the price paid by him and that the 1emaining properties weie to be handed 
over to him as per the agreement entered into contemporanesusly with the sale, 
the plaintiff valued the properties notionally and on the ground that the relief was 
incapable of valuation paid a fixed Court-fee under Article 17-B of Schedule TI to 
the Court-fees Act, 1872. The lower Court held that the plaintiff should pay Court- 
fee on the sale price paid under the deed of sale as the suit was in effect one for re- 
coveyance of the property or one for redemption of the property from the burden 
of the sale price. A 

Held, that the case was an anomalous one which does not fall under any cate- 
gory of reconveyance or redemption or account. It is sui juris and has to be decided 
on its own facts. Agreements of this description are really one for accounting re- 
garding the sale proceeds on resale by the vendee either to the nominees 
of the vendor or to others of his own choice. It is a claim for profits 
or loss. In such cases Court-fee should be paid on the reasonably anticipated 
profits tentatively valued by the plaintiff, with liberty to pay Court-fee on any higher 
amount that may be found as in accounts suits. 

A. Srirangachari for Petitioner. 

A. V. Narayanaswami Ayyar, R. Venkatachalam and the Assistant Government 
Pleader (K. Veeraswami) for Respondents. 


R.M —— Orders accordingly. 
Somasundaram and Ramaswami Goundar, FF. Syed brahim, In re. 
13th August, 1956. Crl.M.P. No. 857 of 1956. 


s Grl. Appeal No. 380 of 1956. 

Code af Criminal Procedure (V of 1898), section 417 (3)—Who can apply for leave 
to appeal. 

Having regard to the definition of the expression ‘complaint’ in section 4 (1) 
(k) of the Criminal Procedure Code and the language of section 417 (3) it is only 
a person who makes an allegation orally or in writing to a Magistrate that has been 
given a right to make an application to the High Court for leave to appeal. The 
mere fact that a person made a complaint to the village munsiff which resulted in 
an investigation and subsequent filing of a charge-sheet, will not clothe him with 
aright to apply under section 417 (3) of the Code as he cannot be said to have 
made a complaint to a Magistrate within the definition of ‘complaint’, 

V.T. Rangaswami Ayyangar and S. Parthasarathy for Petitioner. ° 

The Public Prosecutor (P. S. Kailasam) for the State. 

R.M. _ . Leave refused. 


33 


[Supreme Court.] 


S.R. Das, C.J., T.L. Venkatarama Ayyar, S.V. Parulekar v. State of Bombay. 
B.P. SinhagS.K. Das and P. Govinda Menon, Ff. Petitions Nos. 100 to 102 and” 
17th September, 1956. ` 105 to 150 Of 1956. 

Preventive Detention Act (IV of 1950), section 3 (3) and (4)—‘Forthwith’ and ‘as 
soon as’—Compliance with. , i = : 

Having regard ‘to the circumstances of the case, and the fact that Bombay City 
was at the relevant time convulsed with disorders, which were among the worst 
that this country has witnessed (in connection with States’ Reorganisation) and the 
police had a most difficult task in securing life and pro , and the authorities 
must have been working at high pressure in maintaining law and order, it was held 
in the petitions for issue of writs of habeas corpus against the State of Bombay that 
the requirements of “forthwith” and “as soon as”? in section 3 of the Preventive 
Detention Act were sufficiently complied with and the petitions for issue of writ of 
habeas corpus were dismissed. 

Meaning and import of the words “forthwith” and ‘as soon as”? discussed and 
case-law referred to. 

N. C. Chatterjee, Senior Advocate (S. Gupta and F. Sharma, Advocates with 
him), for Petitioner. : 

The Solicitor General for India (C. K. Daphiary) and R.H. Dhebhar, Deputy 
Government Advocate with him, for Respondents, : . 


G.R. —— Petitions dismissed. 
Basheer Ahmed Sayeed, F. Kannappa Nayakar v. Varadaraja Pandithan. 
gist July, 1956. C.R.P. No. 148 of 1954 


sos es Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a)— 
e of. 

When all tMat is proved is that a landlord-petitioner had only a permissible user 
of another non-residential premises during night-time and that he was carrying on 
his business on the pavement during day-time it would not amount to a possession 
or occupation of a non-residential building in his own right for the purposes of his 
business so as to disentitle him from applying for possession of a non-residential 
building of his own. 

(1952) 1 M.L.J. 248 explained. 

R. Tirumalait Thathachari for Petitioner. 


O. Radhakrishnan and W. S. Venkataramanjulu for Respondent. 


RM. : — i Petition allowed 
Govinda Menon and Ramaswami, 77. Ramaswami Chettiar v. Jeevaratnammal. 
1st August, 1956. Appeal No. 383 of 1952. 


Practice—Cause of action—Amount due under a deposit—The depositor taking a pro- 
missory note for the amount due—If extinguishes the character of deposit—Cause of action 
under the original deposit—When could revive. 


It is a general principle of law that one simple executory contract does not 
exinguish another for which it is substituted and negotiable securities form no ex- 
ception to this. A promissory note executed by a debtor does not discharge the 
pe debt for which it was given unless such be the agreement of the parties. 

e creditor may return the note when dishonoured by non-payment and proceed 
upon the original debt. The giving of a negotiable security by a debtor to the cre- 
ditor for a debt already due operates prima facie only as a conditional payment and 
not as a satisfaction of the debt unless the parties agree to treat it as such. The 
execution of a promissory note does not extinguish the original relationship that 
ezists between the parties under the earlier transaction. 
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Where a plaintiff deposits money with a banker and subsequently takes a pro- 
missory note as security for the moneys due under the deposit and also becomes a 
mortgagee under an equitable mortgage it cannot be conclusively held that the 
plaintiff has waived her legal rights that would enure to her because of the original 
relationship of depositor and depositee. i 


R. Gopalaswami Ayyangar and N. Venkatachalam for Appellant. 
G. A. Vaidialingam, T. Venkatadri and K. Sanjeevi Naidu for Respondent. 


R.M. —— Appeal dismissed. 
Rajagopalan and Rajagopala Ayyangar, JF. State of Madras v. Karuppan 
1st August, 1956. Chettiar. 


T.R.C. No. 76 of 1955: 
Madras General Sales-tax Act (IX of 1939), section 6-A—Scope of. 


It is true that, where the conditions of the licence held by an assessee 
is contravened, section 6-A of the Madras General Sales-tax Act comes into play. But 
the section, however, does not make it obligatory on the assessing authority to deprive 
the licensee of any statutory concession to which he is entitled. The section is only 
permissive and the Appellate Tribunal or the Assessing Authority can exercise their 
discretion in the matter, though, of course, the discretion should be exercised 
judicially. Where the Tribunal] fails to take into consideration a really relevant 
fact in coming to its conclusion it cannot be said that the discretion has been pro- 
perly exercised. - - i 

The Assistant Government Pleader (K. Veeraswami) for Petitioner. 


M. Subbaroya Ayyar, V. Sethuraman, S. Padmanabhan and S. P. Subramanian for 
Respondent. 


R.M. — ° Case remanded. 
Rajagopalan, 7. Kalyanasundaram High School v. D.P.I. 
grd August, 1956. W.P. No. 518 of 1956. 


Practice—Wnit of certiorari—Public authority—Duty to decide questions affecting the 
right of subjects—Failure—Duty if should be under any particular statute. 

It is now well established that wherever any body of persons having legal autho- 
rity to determine questions affecting the rights of subjects and having the duty to 
act judicially, act in excess of their legal authority, they are subject to the controlling 
jurisdiction of the Court in proceedings under Article 226 ofthe Constitution. The 
duty to act in such cases need not be under any particular statute or rules having 
the force of statute. So long as the authority who decides a dispute is a public 
authority and he is acting in quasi-judicial capacity though the rules under which 
that function is performed are at best administrative instructions, his acts will be 
amenable to the judicial contol. The legal authority need not necessarily be 
founded on a statutory provisicn asmany matters areleftin thiscountryto the 


executive authorities without any statutory provision to regulate the exercise 
of their authority. 


(Madras Educational Rules and their application to recognised schools dis- 
cussed). 


.M. E. Nambiar, K.K. Venugopal, S. Srinivasa Ayyar and G., Ramanatha Ayyar for 
Petitioner. 


The Special Government Pleader (V. V. Raghavan), S. Mohan Kumaramengalam 
and T. Govindarajulu for Respondents. 


R.M. _—— Rule absolute. 
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Rajagopalan, F. Kewal Chand Sowcar v. PA ' 
3rd August, 1956. State of Madras. 
_ W.P. No. 899 of 1955. 


Madras Pawn-Brokers Act (XXIII of 1943)—Validity—If opposed to Article 14 and 
tg (1) (g) of the Constitution. 


Neither the Madras Pawn-Brokers Act as a whole nor any of its provisions offends 
Article 14 of the Constitution. The classification of pawn-brokers as a special class 
of money-lenders is reasonable and the classification has a reasonable and just re- 
lation to the object of the Act. Within the class of people to which the provions- 
of the Act apply the Act makes no differentiation. Nor does the provisions of the 
Act impose an unreasonable restriction on the right to carry on business. None 
of its provisions offends Article 19 (1) (g) of the Constitution. Sections 3 (2), 4 (2), 
5 (a), 6 (1), 10 (1) and (2), 11, 12 (3), 13 (1), 15, 17 (2) and 20 of the Act are all 
valid and do not amount to unreasonable restrictions on the right to oa on 
business. 


A. Seshachari and A. Venkatachari for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for Respondent. 


RM. Petition dismissed, 
Rajagopalan, F. i Thangavelu Chettiar v. 
3rd August, 1956. _ Commissioner of Police. 


W.P. No. 440 of 1956. 


Constitution of India (1950), Article 226—New plea not raised in pleadings but raised 
at late stage in arguments—Entertainability—Madras City Police Act (LIT of 1882), section 
36— Refusal to grant license— Jurisdiction of licensing authority—Constitutional validity of sec- 
dion 36—If offends Article 19(1) (g) and, therefore void, under Article 13 of the Constitution. 


The High Court, in an application under Article 226 of the Constitution, chal- 
lenging the legality of an order, will decline to investigate a belated plea raised in 
the course of argument at the hearing, namely that the petitioner was not given a - 
reasonable opportunity to defend himself against the charges made against him on 
the basis of which the impugned order was passed, when there is no allegation in 
the pleadings of a denial of opportunity and when the sy ea has had no op- 
portunity to meet or answer that plea. 


Section 36 of the Madras City Police Act undoubtedly confers a jurisdiction 
on the licensing authority both to grant and to refuse a licence, the obligation to 
obtain which is imposed by section 35. There is no warrant for the contention 
that the licensing authority has no jurisdiction at all to refuse the grant of a licence. 
It is true that there is no express provision in the Act empowering the licensing 
authority to refuse to grant‘a licence. But the Act by necessary intendmént dees 
‘confer on the licensing authority a power to refuse a licence. Both the language 
‘and the context of section 36 warrant the conclusion that by necessary intendment 
the Act confers a jurisdiction on the licensing authority to refuse a licence where the 
‘circumstances call for such an exercise of power. The scheme of the licensing pro- 
visions also leads to the same conclusion. 


Section 36 of the Madras City Police Act, with its implied power to refuse a 
licence, does not offend Article 19 (1) (g) of the Constitution and is, therefore, not 
void under Article 13. The relevancy of the factors on which the constitutional 
validity of a statutory jurisdiction to refuse a licence should be based has to be judged 
-with reference to the statute in question, its policy and its objects as can be gathered 
from that statute itself, whether the jurisdiction to refuse a licence is conferred in 
express terms or by necessary intendment. Judged by that test, it cannot be said 
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that section 36 vests in the licensing authority an uncontrolled and-unguided ‘and, 
therefore aribitrary power to refuse the grant of licence. The section satisfies the 
test of reasonableness under Article 19 (6) of the Constitution and doeg not offend 
Article 13 and isa valid and enforceable statutory provision. 


Dwaraka Prasad v. State of U.P., (1954) S.C.J. 238 and W.P. No., 167 of 1955 
applied. 


V. T. “Rangaswami Aiyangar and J.W.D. Jesudasan for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for the State. 
P.RN: ’ Petition dismissed ; Rule discharged. 


Rajamannar, C.F. and Panchapakesa Ayyar, J. Maddala Thathiah v. Union of India. 
gih August, 1956. O.S.A. No. 64 of 1952. 


Contracts—-Construction of—Concluded contract between two parties—Clause providing 
that it ts open to one of the parties to say that it ts not enforceable—Validity and enforceability. 


Where there is an enforceable concluded contract between two parties subject 
to a condition that itis open to one of the parties to say at any time that the contract 
is not enforceable, such a condition has the effect of actually or possibly destroying 
the contract altogother at the whim and fancy ofone ofthe parties to the contract. 
Such a clause has to be rejected as unenforceable. Itis quite a different thing where 
the clause is only in the nature of a condition or qualification without destroying 
the contract. 


Tenders to supply goods up to a certain quantity at a certain price is an offer 
to supply on those terms ifand when the offeree chooses to give an order and qua 
that order becomes a binding contract. But if the offeree does not give any order 
at all or fails to order up to the specified quantity the offeror has no remedy. But 
where the offeree reserves the right to cancel the contract at any stage during its 
tenure, such a right has the effect of destroying the whole contract and cannot be 
given effect to. In cases of continuing contracts, however, it may be open to the 
parties to provide that it can be determined by one of the parties upon certain terms, 


P. V. Subramanyam for Appellant. 
G. Govindaraja Ayyangar for Respondent. 


R.M. Appeal allowed : Gase remanded. 
Ramaswami, J. Suppiah Chettiar v. Chinnathurai. 
roth August, 1956. A.A.O. No. 392 of 1954. 
Workmen’s Compensation Act (VIII of 1923), section 3 (5)—Election of remedies 
under—Scope of. 


It is true that the remedy under the Workmen’s Compensation Act will often 
overlap the remedy of compensation or damages for negligence in tort. , But this does 
not mean that the injured workman or his dependant would be enabled to obtain 
a double compensation. That is the reason why under section 3(5) of the Work- 
men’s Compensation Act, the parties are allowed to choose the remedy they will 
pursue. The election of the remedy has generally to be exercised before the pro- 
ceedings are commenced. The word ‘instituted’ in section 3 (5) of the Workmen’s 
Compensation Act means more than a mere filing of a claim. Where a claim is filed 
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before the Commissioner and is withdrawn before the proceedings are commenced, S 
it cannot be held that there has been such an election of remedy as to bar a suit in 

the civil Court. ` : 

` (The alaim was, however, held to be barred by limitation). 


S. Ramachandra Ayyar and P. S. Srisailam for Appellant. i 
- K. §. Naidu for Respondent. j 
RM. , . — Appeal dismissed. 
Somasundaram and Ramaswami Gounder, FF. Muthuswami Nadar, In re. 
14th August, 1956. Criminal Appeal No. 25 of 1956. 


Criminal Trial—Dying declaration—Eoidentiary value of. 

The object of requiring corroborative evidence before a Court could act on the 
basis of a dying declaration in a criminal trial is only to convince the mind of the 
Court about the truthfulness of the dying declaration. Ifwithout the aid of cor- 
roborative evidence the Court is satisfied that the dying declaration represents the 
complete truth about the occurrence, there is no reason why the Court should not 
give full effect to that statement and still seek for corroborating circumstances. 

A.LR. (1953) S.C. 420 explained. 

(1940) 1 M.L.J. 124: LL.R. (1940) Mad. 158; A.LR. 1954 All. 153; A.LR. 
1956 S.C. 168 followed. 

C. K. Venkatanarasimhan for Appellant. 

The Public Prosecutor (P. S. Kailsam) for the State. 


R. M. ——— Appeal dismissed. 
Rajagopala Ayyangar, J. Public Prosecutor v. T.P. Kaithan. 
22nd August, 1956. Crl. Appeal Nos. 307 to 309 of 1956. 


Companies Act (VII of 1913), section g1-B—Scope and object of. 

The provision in section 91-B of the Indian Companies Act preventing a director 
directly or indirectly concerned or who is interested in a contract or arrangement 
entered into by the company, from voting on resolutions relating to such matters 
is designed to ensure that a director who is in.a fiduciary position to the company 
does not make any secret profit on account of some transactions or business of the 
company while acting on its behalf. Having regard to the object of the provisions 
and the fundamental principles of Company Law, the expression ‘interest in an 
arrangement’ in the section should be interpreted to mean that it must be of such a 
nature as to involve a conflict between interest and duty. 

The ‘contract or arrangement’ referred to in this section as well as in section 91-A 
of the Act obviously mean the same. A routine delegation in the normal course 
of the business of management of the company authorising the company’s banks 
to honour cheques, bills, etc., drawn by certain Directors on behalf of the company, 
will not be within the mischief of the Section. The arrangement hit at by the section 
is the one in which the Director has a personal interest conflicting with his duties 
towards the Company and not one which merely provides for his management 
of the company. . 

The Public Prosecutor (P. S. Kailasam) on behalf of the State. 


RM. — Appeals allowed. 
Panchapakesa Ayyar, J. Bank of Jaipur v. P.G. Davey. 
gist August, 1956. C.R.P. No. 1674 of 1954. 


Presidency Small Cause Courts—Garnishee order—Power to set aside ex parte order passed 
~ due to the failure of the garnishee to appear. 


- In garnishee proceedings the Presidency Court of Small’ Causes have power 
to set aside an ex parte order passed against a-garnishee on suffcient cause being 
shown for the garnishee’s absence. 


C.R.P. No. 778 of 1935 followed. 

R. Narasimhachari for Petitioner. 

C.R. Rajagopalachari and B.T. Sampath for Respondent. 

R.M. —— Petition allowed. 
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N, Rajamannar, C.F. and Ramaswami, F. State of Madras v 
grd September, 1956. Kassimia Charities 
W.A. Nos. 39 and g3 of 1955. 

Constitution of India (1950), Article 226-—Scope of proceedings under. 

A writ petition under Article 226 of the Constitution of India should not be 
treated as a original suit to decide questions of fact on a consideration of the docu- 
mentary evidence. The mere fact that all the materials were before the Court and 
the proceedings were pending for a long time is no ground why the parties should 
not be referred to a regular suit. In such cases the just and equitable course, from 
the point of view of all parties concerned will be to refer the aggrieved party to a 
suit. 

The Special Government Pleader, (V. V. Raghavan) for Appellant in W.A. 
No. 39 of 1955 and for Respondent in W.A. No. 43 of 1955. 


K. Rajah Aiyar, V. Seshadri, K. S. Desikan and K. Raman for Respondent in 
W. A. No. 39 of 1955 and for Appellant in W.A. No. 43 of 1955. 


R.M. Appeal allowed. 
Rajamannar, C.F. and Ramaswami, F. Abdul Khader, In re. 
5th September, 1956. W.A. No. 106 of 1956. 


Constitution of India (1950), Article 311—Scope of. 

A mere suspension of a civil servant for a specified period from service would 
not fall within Article 311(2) of the Constitution of India. A mere suspension does 
not involve necessarily a reduction in rank. 

ALR. 1949 Nag. 118 differed. 


N. Panchapakesa Aiyar and K. Narayanaswami for Appellant. 


R.M. Appeal dismissed. 
Rajamannar, C.F. Muthia Chettiar v. 
11th September, 1956. Narayana Chettiar. 


G.R.P. No. 1261 of 1954. 


Court-fees Act (VII of 1872), section 7 (IV-A) and Article 17-A (1) Schedule IJ— 
5 ma called Sor money or property—Preliminary decree for partition—Suit to set 
aside. : 


A preliminary decree in a suit for partition which declared the shares of the 
parties and directed an account to be taken of the assets and liabilities of the joint 
family can in no sense be called a decree for money or property within the meaning 
of section 7 (TV-A) of Court-fees Act, as it would be difficult to predicate at the stage 
of the preliminary decree for partition as to what property would be allotted to’ the 
plaintiff. A suit by a minor for a declaration that such a decree is not valid and 
binding on him should be valued under Article 17-A(1) of schedule II to the Court- 
fees Act and the fixed Court-fee payable will vary according to the form for the™ 
purposes of jurisdiction. The value of the suit for purposes of jurisdiction will 
decide the question of Court-fee payable on the relief prayed for. 


K. R. Rama Atyar, for Petitioner. 
The Assistant Government Pleader (K. Veeraswami) on behalf of the State. 
R.M. : e Orders accordingly, 


gull 
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Govinda Menon and Ramaswami, IF. Chidambaram Chettiar n 
re 17th July, 1956. Lakshmanan Chettiar. 


Appeal No. 224 of 1952. 
Partitiog Act (IV of 1893), section 4—Object of. 


The object of section 4 of the Partition Act is to prevent a transferee from a 
member of a family and. who is an outsider from forcing his way into a dwelling 
house in which the other members of the transferor’s family have a right to live. 
It is a logical sequel to section 44 of the Transfer of Property Act. The elements 
which must co-exist in order to attract the operation of the section are: (a) that the 
dwelling house should belong to an undivided family, (5) that a share thereof should 
have bcen transferred to a person who is not a member of that family and (c) that 
the transferee should sue for partition. The essence of the matter is that the house 
itself should be undivided amongst the members of the family. 

[‘ Dwelling house’; ‘ Undivided family’, ‘Transfer’, ‘ Suit for possession ’ 
—terms explained.] i i 

Case-law referred. ' 

K. S. Ramamurthi and K. A for Appellant. 

R. Gopalaswami Ayyangar and R. Aracamudha Ayyangar for Respondents. 


at 


R.M. --— Appeal dismissed. 
Rajamannar, C.F. ee Panchapakesa Ayyar, J. Shinibagilur Ramanayya Alva 
27th July, 1956. _ v. Shankar Alva. 


Appeal No. 654 of 1952, etc. 

Mortgage—Suit on—Claim for personal remedy barred as being beyond six years— 
Interest due on the mortgage within six years before suit—If personal decree could be given 
in regard to such interest. 

It is settled law that where-a right to recover the principal amount of a debt 
itself is barred, it cannot be said ‘that the right to recover any instalments of interest 
due on such principal amount would be in time. Hence in a mortgage suit where 
the remedy of recourse to personal covenant is barred by time when the suit was 
instituted the bar would apply to the recovery of any interest due on the mortgage. 
It cannot be said that as the instalments of interest due on the mortgage is within 
six years of the date of suit, a personal decree could be passed against the mortgagor 
for the amount of interest. 

A.LR. 1928 Lah. 653, dissented from. 

(1948) 2 M. LJ. 283 (F.B.); followed. (1944) 2 M.L. J. 178: IL.R. (1945) 
Mad. 165, referr 

- 62 M.L.J. ee I.L.R. 55 Mad. 332, explained. 

K. Y. Adiga and T. Krishna Rao for Appellants in Appeals Nos. 654 of 1952 
and 108 of 1953 and Respondent in Appeal No. 639 of 1953. 

A. Narayana Pai for Respondent in Appeals Nos. 654 of 1952, 108 of 1953 and 
Petition in (C. R.P, No. 668 of 1953 and Appellant in Appeal No. 639 of 1953). 

A. Jagannatha Rao for Appellants in Appeal No. 787 of 1954 and Respondent 
in C.R.P. No. 668 of 1953, 

M. L. Nayak and A. ee tat Pai for Respondents in Appeal No. 797 of 1954. 





R.M. — : Appeal allowed. 
Rajagopalan and Rajagopala Ayyangar, FF. Sundaram Iyer v. Deputy Registrar 
gist July, 1956. of Co-operative Societies, Ramnad. 


: W.P. No. 853 of 1955. 

Madras Co-operative Societies Act (VI of 1932), sections 49 and 51—Scope and oper- 

ation of-——Maiter falling under both the eel roceedings how to be conducted—-Constt- 
tution of India,’ Article 14-—If contravened. 

+ Under the scheme of’the Madras Co-operative Societies Act, in cases where 
the provisions ' of’ section 49, of the Act are’ inapplicable, it is clear that recourse 
could be had to section 51'of the Act. But in cases falling specifically within 
section 49 alone pr within both sections 49 and 51, the normal rule of construction 
would be that the operation of section 51 is excluded and only section 49 is appli- 
cable, The two provisions are not intended to operate on parallel lines, . leaving 
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it opét to the Registrar or the Departmental Authorities to choose tò act under 
either provision in his or their unfettered discretion. Section 51 which excludes the 


jurisdiction of the Civil Courts will have to be strictly construed. Moreover the 
special provisions of section 49 will exclude the general one enacted in S&ction 51. 


„Hence in cases of misappropriation of funds or breach of trust, etc., by persons 
in management of a Co-operative Society or by any past or present officer of a society 
the proceedings by the Registrar has to be initiated under section 49 of tee Act which 
makes special provision for such cases. ‘The general provisions of section 51 of the 
Act cannot be resorted to in such cases. 

Quaere :—Whether section 51 of thé Madras Co-operative Societies Act contia- 
venes Article 14 of the Constitution of India ? 
K. Rajah Ayyar,'A. Sundaram and M. Natesan for Petitioner. 


The Advocate-General (F. K. Tiruvenkatachari), the Special Government 
Pleader (V. V. Raghavan), K. S. Naidu and V. Venkatesan for Respondents.. 


R.M. —— Orders accordingly. 
Rajagopalan and Rajagopala Ayyangar, FF. Manicka Vasagan, Ltd. v. Com- 
$ gist July, 1956. missioner of Income-tax, Madras. 


R.C. No. 21 of 1954. 
Income-tax Act (XI of 1922), section 13—Scope of . 


Section 13 of the Income-tax Act gives an assessee a choice of having 
his income, profits and gains computed in accordance with the method of accounting 
regularly employed by him. Two conditions should however be satisfied in this 
regard : (1) that it must be a ‘method of accounting’ and (2) that it must be regu- 
larly employed. The expression ‘regularly employed’ does not mean that the 
system must have been in use for more than one accounting period. The manner 
in which the accounts are kept subsequent to the assessment year would however 
be releyant for the purpose of considering whether the test as to regularity was 
satisfied or not. The ‘ method of accounting’ in order to find acceptance should 
be ‘a method ° and it should reflect the true income or profits of the business. 
€ Method ° does not mean any system and should be one which is generally accepted 
in business practice. 

M. Subbaroya Aypar, V. Sethuraman and S. Padmanabhan for Petitioner. 

C. S. Rama Rao Sahib for Respondents. 


R.M. — _ Answered accordingly- 
Rajagopalan and Rajagopala Ayyangar, FJ. K. P. V. Shaick Mohammad 


10th August, 1956. Rowther & Co. v. Commissioner 
f of Income-tax, Madras. 
R.C. No. 13 of 1953. 

Income-tax Act (XI of 1922), section 25 (4)—Relief under—When available — 
€ Succession to an old business ’—What amounts to. ; 

Where people enter into a deed of partnership and provide that they ate part- 
ners as from some date which is prior to the date of the deed, that does not have - 
the effect that they were partners from the beginning of such date mentioned in the 
deed. What it means is that they begin to be partners at the date of the deed, 
but they are to take the accounts back to the earlier date specified. This principle 
applies equally to cases of dissolution of partnership, which though actually dissol- 
ved on a partictlar date, specifies that the dissolution is to be deemed to be from 
an earlier date. Such a provision in a deed of dissolution of partnership -could 
not häye the effect of-attracling the provisions of section,25 (4) on the earlier date 
specified by the parties so a8 to constitute succession to the old business. 


M. Subbaraya Aypar, V. Sethuraman and S. Padmanabhah for Petitigher. 
cS. Rania Ras Sahib for Respondent. : 
BM Se tee Reference answered in the negative, 


4t 
Rajagopalan and Rajagopala Ayyangar, FF. ` ` Vidya Sagar v. tncotiié-tax Officet, 
13th August, 1956. Í and Circle, Madurai. 
: W.P. Nos. 743 and 748 of 1954. 


Income tax Act, section 18-A—Scope and effect of-—Nature of interest levied under 
—If penalty—Income-tay Rules, rule 48. : 


There is nothing in the language or in the scope of section 18-A of the 
Income-ta® Act to indicate that the liability of an assessee to pay interest under 
sub-section (6) of section 18-A constitutes a penalty. The fact that such an interest 
is popularly called penal interest, which has also the sanction of the usage of the 
department, itself, could not alter its nature or character. The liability to pay 
interest under section 18-A (6) is just a statutory liability and is in essence compen- 
satory and is based on the principle that monies lawfully due to the Government 
were withheld by the assessee. A corresponding liability to pay interest on excess 
amount collected from an assessee is placed on the Government also. 

In cases where a Hindu undivided family is the assessee, the death of the 
manager of the family does not attract the provisions of section 24-B of the Income- 
tax Act, as in cases of an individual assessee. The assessee as a unit continues 
with the only difference that it is represented by a different manager. In such 
cases the Income-tax Officer has jurisdiction to levy interest under section 18-A(6) 
that had accrued due during the lifetime of the manager, even after his death. 

The proviso to sub-section (6) of section18-A provides for remission or reduction 
of the interest due under that sub-section. This does not confer a statutory right 
on an assessee to claim any remission in full or in part. It is a discretion vested 
in the Income-tax Officer which discretion must be exercised judicially and which 
is also subject'to review before the appropriate forum: Rule 48 of the Income-tax 
Rules regulates the:exercise of the discretion under the proviso to section 18-A (6) 
ofthe Act. Neither the proviso nor the Rule prescribe any time-limit for the exercise 
of the discretion and there is no reason to hold that the power under the proviso 
should be exercised only before the Income-tax Officer completes the assessment. 
Clause (5) of rile 48 of the Rules clearly indicates that the statutory power vested 
in the Income-tax Officer to remit interest could be exercised even alter the com- 
pletion of the assessment. Where an Income-tax Officer in effect fails to exercise 
the discretion vested in him and refuses to consider at all a claim for remission the 
levy of interest is vitiated and is liable to be quashed. 

K. Srinivasan and K. Narayanaswami for Petitioner. 


C. S. Rama Rao Sahib for Respondent. 


R.M. -m Rule absolute. 
Basheer Ahmed Sayeed, F. Public Prosecutor v. Ramaswami Reddiar. 
14th August, 1956. Cri. Appl. Nos. 712 and 713 of 1955. 


Prevention of Cruelty to Animals Act (XI of 1890), sections 2 (1), 3-A and 6-A— 
< Animal ’—If includes birds—Prosecution under—-When maintainable—Over-loading ducks 
in cramped space—Presumption of pain and suffering 


It is true that the definition of the term ‘ animal’ in section 2 (1) of the Pre- 
vention of Cruelty to Animals Act, is not exhaustive but contents itself by saying 
that ‘animal’ means any domestic or captured anima]. But in order to under- 
stand the scope of the term we have to see the object and purposes of the Act and 
the intention underlying the enactment. ‘Animal’ is ofteftimes meant to include 
birds and all living creatures except plant or tree. . A dack-though it is a bird and 
is not a quadruped will come within the categorty of the term ‘ animal’ in the 
Act. That other enactments intended to achieve some specific objective make a 
distinction between animals and birds is no reason why the term ‘ animal’ in this 
enactment should not be given an extended meaning which it is capable of. 

Overloading ducks in a lorry in such a way as to cause them pain and suffering 
will be a punishable offence under the Act. It is not necessary in such cases to 
prove that the ducks underwent suffering and it can be presumed from the fact 
that a large number vf them is thrust into a small space which is not adequate 
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for their free movement. The fact that there were no deaths during the transit is 
hot enough to rebut the inference. ` : 

Section 3-A of the Act which makes overloading of animals punishable 
contemplates a different category of cases. The fact that the lorryewas over- 
loaded with ducks does not mean that there has been ‘an overloading of an animal 
withih the meaning of the Act. The overloading of an animal, to be a punishable 
offence under the Act is the overloading of an individual animal so as to cause 
them. pain.’ That a lorry was overloaded with animals in such a way &s to cause 
them pain is not the same thing as, overloading an animal to cause pain. 

The Public Prosecutor (P. S. Kailasam) for Appellant. 

K. Kalyanasundaram for Accused in both the cases. 


R.M. — Orders accordingly. 
Rajamannar, C.F. and ` © Syamalambal v. Namberumal Chetti. 
Panchapakesa Ayyar, F. O.S.A. No. 30 of 1952. 


16th August, 1956. ; 

Wrongful atiachment—Damages for—Basis of claim—Trespass and abuse of civil 
process—Differences in. 

The claim of a person for damages for wrongful attachment of property can 
fall under two heads-—-(1) ‘Trespass and (2) abuse of civil process. Where property 
belonging to a person, not a party to the suit, is wrongly attached, the action is 
really one grounded on trespass. But where the act of attachment complained of 
was done under judicial sanction, though at the instance of a party, the remedy 
is an action for absue of process. In the case of abuse of process of Court, the 
plaintiff has to prove absence of probable and reasonable cause. In cases of trespass 
the plaintiff has only to prove the trespass and it is for the defendant to prove a good 
cause or excuse. In the former case the plaintiff has to prove malice on the 
part of the defendant while in the latter case it is not necessary. 


T. R. Srinivasa Ayyangar for Appellant. 
S. Thyagaraja Ayyar and S. Krishnamurthi for Respondent. 


R.M : ; Appeal dismissed.. 
Rajagopala Ayyangar, F. ' Periakaruppan Chettiar v. Raman Chettiar: 
20th August, 1956. C.R.P. No, 1006 of 19552 


Provincial Insolvency Act (V of 1920)—Rules under—Transfer of property—Act of 
tnsolvency—Creditor’s petition for adjudication—Rule 21 (3)—WNotice to transferee— 
Necessity—Order of adjudication without notice—Validity—RIf zoid in toto. 

It is ne doubt true that rule a1 (3) of the rules framed under the Provincial. 
Insolveucy Act providing for notice to transferee in cases where such transfer is 
complained of as the act of insolvency is mandatory and the Court is bound to 
follow the procedure under the rule. But it does not mean that the failure to. 
issue the notice to the transferee renders the proceedings void. It is open to the 
transferee, the person aggrieved by the want of notice, to have the order set aside 
as not binding on him. But the debtor on whom notice was served cannot be heard 
to urge the failure to serve the transferee as a ground for invalidating the order of 
adjudication. ; 

K. Subramanian for Petitioner: 

Respondent net represented. 


R.M. ' Petition dismissed. 
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Rajagopalan and Rajagopala Ayyangar, JJ. Edavan Kelappa Nambiar v. 
231d August, 1956. Moolakal Kunhiraman. 
- C.R.P. No. 2232 of 1953. 


Contraft Act (IX of 1872), sections 124 and 128—Contract of indemnity and suretyp— 
Differences in—Liability of suretyp—Surety for a debt for which a minor made himself 
hiable—Extent of liability of. : 

That tbe quantum of a surety’s liability is co-extensive with that of the principal 
debtor is beyond dispute. In cases of contracts of indemnity the non-liability of 
the principal debtor does not affect the obligation undertaken by the indemnifier 
which is primary and in several cases it is the possibility of the non-liability of the 
principal debtor that constitutes the occasion for the contract of indemnity. But a 
surety’s obligation stands on a different footing. In the absence of special circum- 
stances like fraudulent representation or in the absence of special features from which 
a Court could infer the contract to be one of indemnity as defined in section 124 
of the Indian Contract Act, the liability of a surety is only ancillary and can rest 
only on a valid obligation on the part of the party whose debt or obligation is guar- 
anteed. It is the essence of a contract of suretyship that there should be someone 
liable as a principal as distinguished from am original and direct engagement for 
a party’s own act. Hence the guarantor of an infant’s loan where all the parties 
know the facts, cannat be sued. 


A. Achuthan Nambiyar for Petitioner. 
` C. K. Viswanatha Ayyar and V. P. Gopalan Nambiyar for Respondents. 


R.M. — Petition allowed. 
Rajagopalan and Rajagopala Ayyangar, F. Badima Bivi v. C.I.T., Madras. 
27th August, 1956. R.C. No. 47 of 1953. 


Indian Income-tax Act (XI of 1922), section 4 (1) and (2)—Scope and effect of— 
Conditions necessary to attract the provtsions of section 4 (2). 

The purpose of section 4 (1) of the Indian Income-tax Act is to compute the 
total income of a person in the previous year, in relation to the year of assessment. 
It specifies the several items that should he included in computing the income. 
Sub-section (2) of section 4 in effect adds one more item to that list. The legal 

„fiction enacted by sub-section (2) of section 4 is for the purpose of sub-section (1) 
of that section. Before any amount is liable to be taxed fn the hands of an assessee 
under section 4 (2) of the Act, what has to be established is, (1) the husband of the 
assessee is not a resident in the taxable territories while the assessee is ; (2) the 
husband should have remitted the amount in question to his wife, the assessee ; 
(3) the wife should have received the amount within the taxable territory and in 
the year in question, i.e., the ‘ previous year °’; and (4) the remittance should have 
been out of the income of the husband which was never included in his total income. 
At what point of time the husband earned his income abroad, or at what point of 
time he remitted any portion of that income to his wife, who was a resident in the 
taxable territories are both irrelevant in deciding whether the amount received by 
the wife from her non-resident husband is assessable to tax. The basis of liability 
is the receipt in the ‘ previous year’. 

T. S. Krishnamurthi Ayyar for Petitioner. 

C. S. Rama Rao Sahib for Respondent. 


R.M. ———— Reference answered accordingly. 
Rajagopalan and Rajagopala Ayyangar, FF. Mysore Fertilisers Co. v. 
27th August, 1956. i G.I.T., Madras. 


R.C. No. 45 of 1953. 

Indian Income-tax Act (XI of 1922), section 10 (4)—Commission paid to the employee— 
Tests to determine whether reasonable expenditure. 

In order to decide whether the remuneration paid to an employee by way of 
commission constitutes a reasonable expenditure of the employer in the course of 
his business, all the circumstances specifically referred to in the proviso to section 
10 (2) (x) judged from the view-point of-a normal and prudent businessman will 
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have to be taken into account. The reasonableness of the payment has to be 
judged not on any subjective standard of the assessing authority, but from the view- 
point of commercial expediency. > 


T. V., Viswanatha Ayyar and S. Narayanaswamy for Petitioner. . 
€. S. Rama Rao Sahib for Respondent. 
R.M. `? ——— Answer in favoyg of assessee. 
Rajagopalan and Rajagopala Ayyangar, JF. ~ Saraswathi Bai v. State of Madras. 
4th September, 1956. W.P. No. 295 of 1955. 


Madras Estates Land Act (I of 1908), section 3 (10) (a)—-Private land—Madras 
Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 12 (a)— 
Right to ryotwart paita in private land—If could be claimed in respect of an irrigation tank 
appurtenant to such private land. 


Section 12 (a) of the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948, gives a statutory right to a Jandholder to ryotwari patta in respect of 
his private lands as defined by section 3 (10) (a) of the Madras Estates Land Act. 
This right in the private lands is applicable also to lands or tanks which are appur- 
tenant to such private lands. Where a tank and its ayacut constitute together 
one unit and the tank is enjoyed by the owner of a parcel of private land as appur- 
tenant to those lands, section 12 (a) of the Act of 1948 would confer a statutory right 
to a ryotwari patta in respect of the tank also. The test of cultivation in the past 
as the only and conclusive test is not correct. Asa tank is also ‘ land’ which covers 
also the water that is stored in it and as the definition of ‘private land’ in section 
3 (10) (a) of the Estates Land Act does not exclude tanks, it must be held that tanks 
owned and used by a landholder exclusively to irrigate his private lands are also 
part of such lands and the Jandholder is entitled to the issue of ryotwari patta in 
respect of such lands covered by the tank. 

(‘ Appurtenant ’—Term explained). 

Case-law discussed. ; 

V. Vedantachan and C. R. Krishna Rao for Petitioner. 


The Special Government Pleader (V. V. Raghavan) for Respondent. 


R.M. , — Order quashed. 
Ramaswami, F. In re Mohammad Kasim Sahib. 
ath September, 1956. Cr]. Rev. Case No. 4 of 1956. 


(Crl. Rev. Pet. No. 4 of 1956.) 


Evidence Act (I of 1872), section 114, Illustration (a)—Presumption under—Theft— 
Person in possession of stolen property—Presumption of theft—Limttations. 


Under section 114 of the Evidence Act as exemplified by Illustration (a) to 
that section in cases where a person is in possession of goods which have heen recently 
stolen the Court may presume guilt unless the person in possession gives some 
explanation as to how he came by the goods. The expression ‘soon after’ in the 
Illustration is important as any considerable lapse of time between the theft and 
recovery of the stolen article from the accused is sufficient to destroy the presumption. 
But what amounts to recent possession cannot be laid down as a rule for all cases 
and will depend on several circumstances including the frequency with which the 
property is likely to have changed hands. 

(Texts and case-law discussed). 

A.LR. 1946 Sind 153, differed. 

V. A. F. Coelho for Petitioner. 


V. V. Radhakrishnan for the Public Prosecutor (P. $. Katlasam) for the State. 
R.M. — i -Petition dismissed. 
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[Supreme Court] 


B. Fagannadhadas, T. L. Venkalatama Aiyar, Bachuram Dattu Patil d, 
P. Sinha and S. K. Das, FF. Viswanatha Pundalik Patil, 
20th September, 1956. C.A. No. 249 of 1953. 


Bombay Hereditary Offices Act (III of 1874), section 4—“Watan Property’ —When 
becomes subject to ordinary law of land tenure in the State. 

Definitfon of “Watan Property’ in section 4 of Bombay Act (III of. 1874) exa- 
mined. 

Land which has ceased to have the character of watan is subject to the ordi- 
nary law of the land tenures in the State. 

54 Bom.L.R. 405, approved. 


Argument of the appellant “once a ‘watan property’ always a ‘ watan 
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property” is not acceptable. 
K. R. Bangri and Messrs. Dadachan rocas and Andely Advocates for the Appellant. 
Messrs B. Dattar and N. Lall, Advocates for Respondent. 
G.R. Appeal dismissed, 
[Supreme Court] 
N. H. Bhagwati, Syed Jafer Imam, Pt. Ram Narain v, 
S. K. Das and P. Govinda Menan, F}. State of U.P, 
20th September, 1956. C.A. No. 224 of 1955, 


U. P. Town Area Act (II of 1914), section 14. (1) (f)—Tax on circumstances and 
property—Validity of imposition. 

In the circumstances of the case it was held that the assessment of the income 
of the appellant from his business within the town area of Karhal waysvalidly and 
legally imposed under the law. 

A.LR. 1948 All. 282 and I.L.R. 1949 All. 64, held not applicable to the present 
case. 

N. Lal for the Appellant. 

Messrs. G. C. Murthy and G. P. Lal for the Respondent. 


G.R. -—— Appeal dismissed. 
[Supreme Court] 

N. H. Bhagwati, Syed Jafer Imam G. A. Mentaris v. 

and P. Govinda Menon, Ff. State of Ajmer. 

aist September, 1956. Crl. Ap. No. 146 of 1954. 


Penat Code (XLV of 1860), section 21 (a)—‘‘Officer”’—Chaser or Metal Examiner in 
the Railway Carriage Workshops at Ajymer—Is an officer tn pay of Government and so a public 
officer who can be tried under Prevention of Corruption Act (II of 1947). 

A chaser or metal examiner working under the Works Manager, Railway 
Carriage Workshops at Ajmer is an Officer in the service or pay of the Government 
within the meaning of section 21 (g), of the Indian Penal Code and therefore a 
public servant who could be tried under the Prevention of Corruption Act. The 
true test to determine whether a person was an officer of the Government was (1) 
whether he was in service or pay of the Government, and (2) whether he was 
entrusted with the performance of any public duty. 

B. P. Maheswari for the Appellant. 

R. H. Dhebhar for the Respondent. 


G.R. — Appeal dismissed. 
(Supreme Court] 

S. R. Das, C.F., T. L. Venkatarama Atyar Meenakshi Mills Ltd., Madurai v. 

and Syed Jafer Imam, FF. The Commissioner of Income-tax, Madras. 

26th September, 1956. G.A. Nos. 124 to 126 of 1954. 


Income-tax Ast (XI of 1922), section 42—Business partly in India and partly outside— 
Ratio in which appropriation was made of the profits for assessment to tncome-tax—Is a question 
of fact not open to reference under section 66 (n) of the Income-tax Act. 
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The question whether ratio of apportiontnent of profits between business 
done in resident and non-resident areas, js a pure question pf fact and is -not open‘: 
to reference undewsection 66.(1) of the Income-tax Act. 

In view of the -decision of the Supreme Court in 1950 S.C.R. 335 : "1950 
S.C.J~374 which affirmed. (1948) I.T.R. 192, it was held that directing of a 
reference was acadamic. 1949 I.T.R. 355 held not applicable. y 

- PR. Das and B. Sen Senior Advocates (Sethuraman and Subramanian,eAdvocates 
with them) for Appellants. . 

The ‘Solicitor-General of India (C. K. Daphtary) and R. H. Dhebhar, Advocates 

for Respondents. 


GR. ; — ; Appeal dismissed. 
[Supreme Court} , : 

N. H. Bhagwati, T. L. Venkatarama Atyar, . Niranjan Singh`s. 
S. °K. Das and P. Govinda Menon, JJ. i State of U.P. 
grd October, 1956. : Crl. App. Nos. 60 arid 61 of 1956. 


U. P. Police Regulation, Chapter XI, Rule 1og—Penal Code (XLV of 1860), section 
395: m na 
. Failure on the part of Sub-Inspector of Police to submit copies, of his diary to, 
his superior officers every day did not vitiate the whole. trial., It is not open to 
the Supreme Court, without any compelling reasons, to say that it was spurious 
or suspicious and as held by the High Court cast no doubt upon the genuineness 
of the case diary, : f i 
G.G. Mathur and P, Q. Aggarwala for Appellants. 

C. P. Lal for Respondent: 


GR. `. : r a -. Appeals dismissed. 
[SUPREME Court] 

N. H. Bhagwati, T. L. Venkatarama Aiyar, Deokinandan v. 

S. K. Das, and P. Govinda Menon, J. Murlidhar. 

: 4th October, 1956. Civ.Ap. No. 250 -of 1953. 


Charitable and Religious Trusts Act (XIV of 1920), legal concepts of a public and a 
private endowment, Sanskrit Text examined. 


An endowment must be held to be private or public according as the beneficia- 
ries thereunder.were spécific persons or the general public or sections thereof— 
Who were the beneficiaries when a temple was huilt, and idol installed. Urider the 
Hindu Law an idol was a juristic person but could an idol be regarded: 
as the beneficial owner of the endowment? The cardinal point to be decided 
was whether it was the intention of the founder that specified individuals 
were to have the right of worship at the shrine, or the general public, 
or any specified portion thereof. 

“The Court held that the Thakurdwara of Sri Radhakrishnaji in Bhadesia i isa 
public temple. 

A. D. Mathur for the Appellant. 

G. Jagdish Chander for the Respondents. . i 

G.R. —— Appeal allowed. 
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[Supreme Court] f 
N. H. Bhagwati, T. L. Venkatarama Aiyar, ‘Laxmi Devi Sugar Mills v. 
S. K. Das and P. Govinda Menon, FF. Nandkishore. Singh, 
4th October, 1956. ; ‘Civ. Ap. No. 162 of 1954. 


-` Industrial Disputes (Appetite Lrikazial) Act (XLVII of 1950), section 22 and clause 
L @) (j) of the Standing Order. 
The passing ofthe téschution for the removal of the General TE by: itself 
was not an act subversive of discipline, and would not entitle, the- manpgemgnit: to. 
gst 
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dismiss the Vice President of the Chini Mills Mazdoor Sangh,:a Union.of workers 
affiliated to the INTUC. The respondent not-having been charged with the acts 
of insubordination which would have really justified the appellant in dismissing ` 
him from sefvice the appellant could not také advantage of the same even though 
these acts could be brought home to him. , 7 
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H. J. Umrigar and R.’A. Govind for the Appellants. ‘ 
|© B. P. Maheshwari for the Respondent. i os 
GR. : Baang Appeal dismissed. 
[Supreme Court] rn: = 
N. H. Bhagwati, T. L. Venkatarama Aiyar, : Clerks and Depot Cashiers of 
S. K. Das and P. Govinda Menon, JF.  , Calcutta Tramways v. ` 


11th October, 1956. Calcutta Traways Co., Ltd. 


- ‘ Civ. Ap. No. 105:of 1954. 
` Industrial Disputes Act (XV of 1947)—Dearness allowance at the rate recommended 
by the Bengal Chamber of Commerce—Decision of Tribunal—Interference by Court—Grounds. 
The Supreme Court stated that it could interfere with the decision of the 
Tribunal only in ¢ases where :— 


s 


© “1I, The Tribunal acts in excess of the jurisdiction conferfed upon it under 
the statute or regulation creating itor where it ostensibly fails to exercise a 
patent jurisdiction. Th i 
2. Where there-is 4 patent error ọn the face of the. decision. 
3. Where the Tribunal has erroneously applied ‘well accepted principles of' 
jurisprudence. : i ' ' 
[In the present case it was held that the appellants have not been able to show ' 
that there is any deviation, from these principles].” 7 
N. C. Chatterji, Senior Advocate with A. K. Dutt, Advocate`for the Appellants. , 
Attorney-Geheral of India (M. C. Setaload) with S. N, Mookerji for. the 
Respondents. a. . : 
B. Sen, Senior Advocate with P. K. Bose, Advocate for Intervener. 


G.R. me aa Appeal dismissed. 
[Surreme Court] . tog 
N. H. Bhagwati, T. L. Venkatarama Atyar, Burn & Co. v. The Employees & 
JS. K. Das and P. Govinda Menon, JJ. Workmen of Burn & Co. v. Burn & .Oo.' 
114k October, 1956. Civ. App. Nos. 325 of 1955 and 174 of 1956. 
Industrial Disputes Act (XV of 1947)—4Scales' of salary—Fixation of grades—Addi- 
tional bonus—Re-opening of the award—Powers of Supreme Court under Article 136. 


. 


v 


’ 


Examining the question of re-opening of an award the Court held that the legis- 
lation did not lay down any conditions but in their view a “decision once rendered , 
by a competent authority on a matter in issue between the parties after a full in- 
quiry should not be permitted to be reagitated.”” The Court, however found that ; 
the earlier Tribunal had committed ab.error in the basis ofits calculation and ona 
correct computation: the minimum should have been fixed at Rs. 65. The deci-. 


sion of the Appellate Tribunal was allowed to stand on‘ this ‘point, but on other,’ 


points it was set aside and that of the Industrial Tribunal restored except that the 
minimum pay of clerical staff was fixed at Rs. 65 and Mr. Chatterji was: reinstated 
with compensation as. provided by the Labour Appellate Tribunal. a 

Attorney-General of India (M. C. Setalvad) and S. N. Mukerjee, Advocate with 
him for the Appellants (Burn & Co.). 

N. C. Chatterjee, Senior Advocate and 4. K. Dutt, Advocate with him for the 
Workers. 

G.R. ———— Appeals partly allowed. 
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N. H. Bhagwati, T. L. Venkatarama Aiyar, -> Rohtas Industries Ltd, o. 

S. K. Das and P. Govinda Menon, 77. ~ Brijnandan Pandey-and ‘others. 
.11th Oxtober, 1956. - G.A. No. 144 of 1955. 


«Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950), section 22— Temporary 
workmen-—Discharge without notice—Validity. ` 

A tribunal acting under section 22 is one of limited jurisdiction “Bnd must be 
confined to the exercise of such functions as are actually conferred on it. The 
appellant obtained permission of the Court to discharge 96 of its employees. 

1955) 1 S.C.R. 1241: (1955) S.C.J. 253 and 1953 S.C.R. 780: (1953) 

S.C. J. 333, reaffirmed enews ; 

Solicitor-General of India (C. K. Daptary) for the Appellants. 

„B. P. Sinha, Advocate for the Respondents. 


“GR. Appeal allowed. 
Rajamannar, C.F. Vediappa Goundan v. Perumal Goundan. 
roth September, 1956. C.R.P. No. 1269 of 1955. 


Code of Civil Procedure (V of 1908), Order: 6, rule 18—Amendment of plaint— 
Extension of time for—Permissibility. 
The words ‘unless the time is extended by the Court’ in Order 6, rule 18, Civil 
Procedure Code, are wide enough to cover the case of an application made. by a 
laintiff for extension of time even after the expiry of the period originally fixed’ 
by the Court or after the expiry of fourteen days from the date of the order. It 
cånnot be said that the Court has no power at all to allow a plaintiff to carry our 
an amendment after the expiry of fourteen days from the date of the order per- 
mitting the amendment. 
C. S. Swaminathan for Petitionér. 


M. S. Venkatarama Appar for Respondent. 


R.M. ` Petition allowed» 
Rajagopala Ayyangar, F. ij : C. D. Venkataraman, In re, 
20th September, 1956. * : S.R. No. 31160 of 1956, 


Constitution of India, 1950, Article 226—Scope of proceedings under—Existence of 
alternative remedy—When to be considered. 

The existence of an alternative remedy does not bar the jurisdiction of the 
High Court under Article 226 of the Constitution and it is merely a matter to be 
taken into account in exercise of its discretion to issue the writ or not. At the 
preliminary stage the Court would consider not the mere existence of the remedy, 
but its reality, adequacy and`its effectiveness: 


Quaere :—Whether’ a rule requiring the’ prior permission of the head of a 
department before a Government servant could resort to proceedings under Article 
226 of the Constitution is valid ? : 


. K. V. Venkatasubramania Ayar and G. R. Jagadisan for Petitioner. 
R.M. ' Petition: Rees to be numbered, 
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Basheer Ahmed Sayeed, 7. l Palaniappa Chettiar v. 
goth August, 1956. - + Ramana Chettiar. 
: e A.A.O. No. 57 of 1955, 
, Civil Procedure Code (V of 1908), Order 9, rules 8 and 9 and Order 17, rale 3—Ap- 
plicability—Suit for re-opening of settled accounts and for recovery of amount which might be 
Sound due—Court directing plaintiff to apply for amendment of plaint and to pay necessary 
Court-fee on @mended plaint in accordance with remand Order of appellate Court—Failure 
of plaintiff to comply with direction in spite of grant of time several times—Refusal of 
application for further adjournment and disposal on merits in presenca of plaintiff’s advocate 
—If disposal under Order 9, rule 8—Application under Order 9, rule 9~-Maintainability 
—Absense of objection by defendant—Effect—Appeal from order dismissing application 
~~Campetency. eae ` a 
Where in a suit for re-opening a settlement of accounts between the. parties 
and for recovery of the amounts which might ultimately be found due to.the-plain- 
tiff by the defendant, time is allowed to the plaintiff more than once to do certain 
necessary acts intended for the further progress of the suit, namely, *o file an appli- 
cation for amendment of the plaint in terms of the directions given by the appellate 
Court in its remand order, and also to pay the court-fee in respect of the amend- 
ment, but the plaintiff fails to comply with the direction given by the Court, and 
the suit is taken up in the presence of his counsel,. after an application by him for 
further adjournment is refused, and the Court on the basis of the evidence already 
recorded passes a preliminary decree, except in respect of matters which required 
the plaintiff’s presence and further action, the case falls directly within the scope 
of Order 17, rule 3, Civil Procedure Code and by no means could it be said that 
Order g, rule 9, Civil Procedure Code, would apply. si SAT 
Tt cannot be said in such a case that the plaintiff did nut appear when the 
case was called on for hearing or the plaintiff was absent when the trial went on 
on the merits, so as to justify his filing an application under Order 9, rule g; Civil 
Procedure Code. ec) 
LL.R. 34 All.r23; A.I.R. 1927 Lah. 562 and 3 L.W. 524, followed. 
The fact that the plaintiff files an application under Order 9, rule 9, Civil Pros 
cede Code, and no objection is taken by the defendant to the maintainability 
of such an application and the parties as well as the Court proceed on the footing’ 
that Order g, rule g, applies would not alter the case, and an order dismissing the 
application would not be open to appeal. Nor would it preclude ‘an objection 
by the defendant to the maintainability of the appeal in the appellate Court though 
the appellate Court would disallow costs to the defendant for his raising the point 
for the first time in appeal, after failing to raise it in the Court below, : 


N. C. Raghavachari and N. S. Varadachari for Appellant. 


M. Natesan for Respondent. 7 Siege! ee 

P.R.N. E Appeal dismissed. 
Basheer Ahmed Sayeed, F. Nagindas v. Ratna Mudaliar). 
_ 20th August, 1956. i e ‘G.R.P. No. 1119 of 1954. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 4—Fixation 
of fair rent—Buildings constructed after 1940—Tests to fix fair rent. Aare 

In cases of buildings constructed after the year 1940 for fixation of fair rent 
under the Madras Rent Control Act the Corporation valuation will not be of much. 
help and the other test, viz., the rent that similar accommodation in the locality, 
would fetch, should afford guidance. In the nature of things it is difficult to con- 
form to any set principle and a just and equitable principle should be adopted.’ 
What the rent the building would reasonably fetch, if let out to another, would be’ 
a good principle to go by. : 

S. Ramanujaghariar for Petitioner. 

P. S. Panchatchara Maudaliar for Respondent. 


R.M. : PORRE Petition allowed in part? 
M—N RG 
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Rajagopalan and Rajagopala Anem, Ff. Hajee M. Moidinabba v. 

; 22nd ep 1956. Commissioner of Income-tax, 
s ý e Madras. 
Ms . : * R.C. No. 40 of 1953. 


2 “hodien Income-tax Act (XI of 1922), section 34 and Indian Income-tax and Business 

Profits Tax- (Amendment) Act (XLVIII of 1948), section 8—Ketrospective effect. 
Section.34 of Indian Income-tax Act, as amended by section 8 of the Amend- 

ing Act of 1948, is deemed to become operative from 3oth March, 1948 though the 

Amending Act of 1948 received the assent of the Governor-General only on 8th 

September, 1948. ‘This is because of the specific provision in section 1 (2) of the 

Amending Act of 1948 providing a limited retrospective operation to the amend- 

ment carried out by section 8 of the Act. 

. © M. Subbardya Ayyar and V. Sethuraman for Applicant. 

- ` C. S. Rama Rao Sahib for Respondent. 


O RM —_———- Answered accordingly. 
_ Ramaswami, J. Seethalaxmi v. Srinivasa Naicker. 
24th August, 1956. A.A.O. No. 120 of 1955. 


Practice—Decree for maintenance—Charge created over certain properties—-Mode of 
realisationSale of such charged properties in execution—Necessity for separate suit— 
Gharge under decree of Gourt and charge under section 100 of the Transfer of Property Act 
(IV: of 1882)—Differences in. 


A charge created by a decree of Court over certain properties in a suit for 
maintenance is not a charge within the meaning of section 100 of the T.P. Act, 
but it stands on a different footing. The provisions of Order 34, rules 14 
and 15, Civil Procedure Code do not apply to cases of charges created by a decree 
and as such a decree for maintenance can he executed by proceedings in execution 
against the properties charged thereby with the payment of the amount decreed. 
While it is settled Jaw that in cases of charge created by section 100, Transfer of 
Property ‘Act the mode of realisation is-only to file a suit for sale "of property, in 
cases of charge created by a decree it may be realised in execution of the decree. 
But even in such cases if the decree is merely declaratory and is not executable as 
such, the decree-holder will have to only file a suit to enforce the charge. . 


G. Ramanujam and V. R. Venkataswami for Appellant. 
` A, K. Amaswami and V. Ratnam for Respondent. 


RM ——- Appeal allowed. 
Rajagopalan and ‘Rajagopala Ayyangar, FF. Marimuthu Nadar yọ. Commis- 
abth August, 1956. sioner of Income-tax. 


R.C. No. 28 of 1953. 


, Indian Income-tax Act (XI of 1922), section 2 (6-44) and section 16 (3) (a) (tt)— 
Earned income relief in respect of income of minor partners’ profits included in the income. of 
fathér as assessee. 

‘In the definition of ‘earned income’ the expression ‘such income’ in the con- 
cluding clause of section 2 (6-AA) of the Indian Income-tax Act with reference to 
income chargeable under the head rofits and gains of business’ must obviously refer 
to the incon.e specified in clause S of the said section, Earned income relief can 
therefore be claimed only by the assessee, whose income (his own as well as that- 
which is deemed to be his by a legal fiction under the definition of earned income) 
ig assessed to tax. Income of another person included in an assessee’s income by 
any legal fiction created by the Statute will be entitled to earned income relief in 
the hands of such assessee. The expression ‘such income’ has to be construed as 
income on’which the assessee has to be assessed to tax. The conditions laid down. 
by the earlier part of section 2 (6-AA) of the Act which are to be satisfied by an as- 
sessce before he could claim the earned income relief should no deubt be sadatied 
by the assessee. But in cases where other persons’ income are included in those 
of the assessce under the later part of the definition, it is not.necessary that such 
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other person should also satisfy the tests. Even if a wife or minor child whose in-' 
come is treated as the assessee’s and taxed as such, does not actually participate 
in the condgict or management of the business of the firm nonctheless if the 
assessce participated in the management or conduct of the busintss he would be 
entitled to earned income relief not only on his own share of the income hut .also.: 
on the amount belonging to the wife or minor child but which is included ip hiss 
assessable irfome. Say a 


T. V. Viswanatha Ayyar and S. Narayanaswami for Applicant: 
C. S. Rama Rao Sahib for Respondent, 7 ; 
R.M. Answered accordingly. . 


r 


Rajagopalan and Rajagopala Ayyangai, JJ. M. A. Chidabaram ». G.I.T., Madras, ' 
` goth August, 1956. . R.C. Nos. 20 to 23 of 1953, 


Indian Income-tax Act (XI of 1922), section 16 (2) and section 18 (5)—Grossing’ up ` 
of dividend income received from a company—Effect and scope of —Relief under. when. avail- 
able. s an aea aiad 

Section 16 (2) of the Indian Income-tax Act provides for the grossing up of 
dividend income received by an assessee and it is intended to avoid the. hardship : 
of the same income suffering a tax twice by reason of the company being treated 
as a separate jural entity distinct from its share-holders. The scheme of relief 
granted under the sub-section is that the income received by an assessee by way of 
dividend is treated not merely as the amount of the dividend actually received . 
bit the amount of that dividend plus the income-tax paid by the company on that 
portion of the company’s income represented by the dividend. But the proviso 
to the sub-section introduces a modification to this scheme of relief and makes it , 
clear that the benefit of grossing up under the main part of the sub-section is avail- 
able only to cases where the dividend of the company in ‘question is assessed to . 
tax under the Indian Income-tax Act. ` Rd 


R. Venkataraman for Applicant. 
C. S. Rama Rao Sahib for Respondent, 


R.M. E -. Answered accordingly; 
Rajamannar, C.J., and - Gopalan Nair v. State of Madras, 
Panchapakesa Ayyar, J. W.A; No, 85 of 19554, 
` gist August, 1956. W.P. No, 828 of 1955. : 


Madras Police Subordinate. Service (Discipline and Appeal) Rules, 1955, rules 4 and 
15—Power of Inspector-General of Police to enhance punishment inflicted on a Poliçe Officer ` 
employed in the subordinate serotce—Direction hy Gonernment to Inspector-General of Police , 
to reconsider the case and award a higher punishment—Legality. ; 


ra 
t 


Under the scheme of the Madras Police Subordinate Service(Discipline.and 
Appeal) Rules there is concurrent power in more than one authority in the hier- . 
archy of authorities to impose any of the penalties prescribed in Rule 2 ona mem» - 
ber of the service specified in the schedule, This concurrent authority can be ex- ° 
ercised by a higher authority even when a lower authority has dealt with a case ! 
and has imposed or has declined to impose a penalty. Even when no appeal is > 
fled by the person concerned, the higher authority can set aside or modify: the > 
penalty imposed by the lower authority. Reading Rules 4 and 15 together, it is » 
obvious that the word falter’ has an unresticted meaning of alteration in any manner ' 
either by way of reduction or by way of enhancement of the penalty. Hence even ' 
where the Dy. Inspector-General of Police after issue of due notice and after perusal > 
of the records has imposed a penalty of stopping the increment of a member of 
the Subordinate Police Servite for acts of indiscipline and for unbecoming conduct, 
it is open to the Inspector-General of Police to issue a fresh notice’ to the person 
concerned and dismiss him from service on the findings of the Dy. Inspector- 
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General, even though the concerned person has not preferred an appeal against 
the order of the Dy. Inspector-General imposing the penalty of stopping the 
increment, e 


The State Government is the Appellate Authority against anyo rder passed 
by the Inspector-General of Police under these rules. Hence, where the State 
Government definitely expresses its view that in any particular case the punishment 
awarded is too lenient and directs its subordinate Officer to re-examihe the case 
and impose a higher penalty, it is idle to expect the subordinate Officer to take a 
contrary view, An order based on the directions of the Government will therefore 
be vitiated and it is no answer to say that the Government itself has the power 
sua motu to award the higher penalty. In such circumstances, it cannot be said that 
the person concerned has been given a reasonable opportunity of showing cause 
agains: the action proposed to be taken in regard to him, 

. WV, P. Gopalan Nambiar and V, M. Karunalara Nai for Appellantin W. App. 
No, 85 of 1955. 

. M, K. Nambiar, K, K. Venugopal and V. M. Gopala Menon for Petitioner in 
W.P, No. 828 of 1955. 


The Advocate-General (V. K. Tirusenkatachari) and the Special Government 
Pleader (F, V, Raghavan for Respondents in both, 


o RM Appeal allowed. Order quashed , 
Basheer Ahmed Sayeed, 7. Obli Chetty v. Kuppuswami Chettiar. 
-4th September, 1956. G.R.P. No. 1192 of 1954. 


Indian Arbitration Act (IX of 1899), section 17—Power of Court under to pass a decree 
in terms of the award with additions or alterations by consent of parties, 
` Itis open to a Court while passing a decree in terms of an arbitration award, 
by consent of parties, to add to or subtract therefrom any terms and pass a decree 
on such consent memo, even though what the parties might have agreed may not 
be strictly within the four corners of the award, 


D. Ramaswami Ayyangar and T. K. Subba Rao for Petitioner, 
ct MS. Raghavan and R. Viswanathan for Respondent. 
R.M, Petition dismissed: 


Somasundaram, F. Public Prosecutor v. Ebrahim Sarfuddin & Co, 
4th September, 1956. Cri. Appeal No. 673 of 1955. 

” Madras General Sales Tax Act (IX of 1939), section 15 (b) and Madras General Sales 
Tax, etc, (Validation of Assessment) Act (XVII of 1954), section 3 (1) proviso—Prose- 
cution for failure to pay tax on assessment which included the sales tax collected by a dealer as 
part of the turnover. 

Before the passing of the Madras General Sales Tax, (Validation of Assess- 
ment Act (XVII of 1954), the turnover of a dealer would not include the sales tax 
collected by him. The inclusion of such taxes in the turnover and demanding a 
tax on-such turnover, which was followed by authorities, is not valid, and failure 
ta pay auch a tax could not entail a prosecution under section 15 (b) of the Madras 
General Sales Tax Act. . The Validation Act saved the collection of such taxes in 
casés of assessments before April 1954. But the proviso to section 3 (1) of the Vali- 
dation ‘Act specifically provides that no prosecution could’ lie in cases where there 
was no liability to pay tax before this Act. Hence a person cannot be prosecuted 
for non-payment of tax due by him on his turnover, which included the sales tax 
collected by him, ` 

The Public Prosecutor (P. §. Kailasam) in person. . 

e “Messrs. Mahmoòd and Kumar for Accused, 
' RM, 


f 





i Appeal dismissed. 
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Rajagopalan and Annamalai v., Commissioner of 
Rajagopala Ayyangar, JF. Income-tax, Madras, 
12th Septønber, 1956. R.C. No. 13 of 1954. 


Indian Income-tax Act (XI of 1922), section 4. (1) (b) (tit)-~Lncome and ‘profits ari- 
sing outside the taxable territory and brought into the taxable territory-—Liability tô tax 
ra ai dequctions—Foreign Estate duty paid out of such foreign income—If pernissisle 

eduction. : 

In order to decide whether a given remittauce from a foreign country into the 
taxable territory falls within the scope of section 4(1) (b) (Hi) of the Indian Income- 
tax Act, it is the factual existence of unexpended profits for the relevant period that 
has to be considered and not a notional or fictitious amount of all the profits arising 
or accruing abroad less the rernittances even after the relevant period. What is 
taxable under the section is only the income remitted and not auy remittance from 
capital, In deciding whether any deduction out of such foreign income is permis- 
sible or not, the Court can presume on the basis of established facts that an assessee 
would act as a normal prudent man of business, namely, tnat any call for expen-. 
diture would be met by an assessee out of his income and not out of his capital. 


Payment of Estate Duty is an item of expenditure and an assessee could pay 
the duty out of his profits and as such it is a permissible deduction. 


It is open to an assessee who earns income in a foreign country to spend the 
same in any manner he likes and not remit it to any taxable territory. The lia- 
bility to tax in respect of such income rests upon the fact that an income‘is actually 
brought or received within the taxable territory and not upon the fact that it accrues 
to the assessee in the foreign country. That part of the income which has been 
To before any remittance into the taxable terrilory was made, could not be 
the subject-matter of any tax. If his entire foreign income is spent by an assessec` 
before any remittance is made, it cannot be said that the remittance is one of pro- 
fits, 

The Advoéate-General (V, K, Tiruvenkatachari) and K. Srinivasan for 
Applicant. : 

C. S. Rama Rao Sahib for Respondent. 


R.M. Answered accordingly, 
Ramajamannar, C.J. Somu Odayar v. Adilakshmi Ammal, 
12th September, 1956. C.R. P. No. 978 of 1955. 


Practice—Suit compromised by parties—Terms of compromise should conform to the 
subject-matter of the sutt—sScope of rule. 

A suit for injunction to restrain the defendant from interfering with the plain- 
tiff’s possession of certain property certainly relates to the plaintiff’s right to remain 
in possession of the property. Hence in such a suit it is open to the parties to arrive 
ata compromise to the effect that “on the plaintiff paying a certain sum of money. 
before a stipulated date he would be entitled to remain in possession of the pro- 
eee a specified period, i.e., he would have the benefit of an injunction on his, 

ing the conditions for the said period ; and ifthe plaintiff failed to pay the 
amount specified he shall deliver possession of the property to the defendant and, 
if he failed to so deliver the defendant would be entitled to obtain delivery of pos: 
session in execution of the decree in the suit.” Though the suit is not one by the 
defendant to recover possession of the property, it is not illegal to provide such a 
clause in the compromise as the clause cannot be said to be wholly unrelated to 
the subject-matter of the suit. 

N. R. Govindachan for Petitioner. 


V. N. Venkajavaradachari and T. A. Raguhnathachari for Respondent. 
RM, Petition dismissed, 
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Rajagopalan and Rajagopala Ayyangar, 77. Rasipuram Union Motor Service v. 
18th September, 1956. Commissioner of Income-tax, Madras> 
R.C. No. qr of 1953. 


Indian Income*tax Act (XI of 1922), sections 33 and 67-A and Appellate Tribunal 
Rules, 1946, Rule 10 (1)—Appeal to Appéllate Tribunal—Limitation iid computed 
— Certified copy of order—What is. _.. 


Neither section 33 of the Income-tax Act relating to J sopes nor the eaei 
form referred to therein refers to a certified copy ofthe order appealed t, though 
rule 10(1) ofthe Appellate Tribunal Rules prescribes that a memoran ee of appeal- 
should be accompanied by a certified a?) of the order appealed against. Hence- 
a certified copy of the order of the A ate Assistant Commissioner is certainly - 
a desideratum for filing an appeal to k e Appellate Tribunal. But the Act does 
not define what a certified copy is. But having regard to the provision of section 
76 of the Indian Evidence Act relating to certified copies, an assessee who has un-: 
doubted right to inspect the order of the Appellate Assistant Commissioner has a 
right to obtain a copy of it as it is a public document and section 54 of the Income- 
tax Act is no bar to an application for a certified copy of an assessment order by-the- 
assessee himself. 

“Rule 10(1) of the Appellate Tribunal Rules requires a certified .copy of the, 
order appealed against to be produced along with the memo. of appeal. The re- 
quisite time taken to obtain that certified copy which is actually produced in com- 
pliance with that rule, would stand excluded in computing the period of limitation. 
Though section 33(1) of the Act provides for a copy of the appellate order being 
ved on the assessee there is nothing in the Act or in the Rules to indicate that 
this is the certified copy referred to in rule 10(1) of the Appellate Tribunal Rules. 
As an assessce is entitled to apply and obtain a certified copy keeping to himself 
the order served on him by the department, it is that certified copy actually sub-' 
mitted with the memorandum of appeal that has to be examined to find out if the 
appeal is in time. 

In cases such as these, where the delay in presenting the appeal was due to the 
delay in obtaining a certified copy of the order appealed against, even though it’ 
is the same thing as the order served by the department on the assessee, the 
Appellate Tribunal should exercise its discretion in favour of the assessee and 
condone the delay. 


P. R. Ranganathan for Applicant. 
C. S. Rama Rao Sahib for Respondent. 


R.M. Reference answered accordingly. 
Rajagopalan and Rajagopala Ayyangar, FF. Ramiah v. G.I.T., Madras. 
18th September, 1956. Case Ref. No. 64 of 1953. 


Indian Income-tax Act (XI of 1922)—Agriculiural property acquired in the course 
of money-lending business in lieu of moneys lent—Income from— When assessable. 

It is true that it cannot be said that in the case of every money-lender who 
takes on a piece of immoveable property in discharge of the debt due to him from 
his debtor, that acquisition, with nothing more, makes the immoveable property 
an item of the assets of his money-lending business. But when the assessee treated 
alike the income from his money-lending business and the income from the property 
he has taken over in dehas. of the debts due to him, the loans realised in cash 
and the sale proceeds of the properties taken over all go into one and the same 
account and constitute one fund utilised for the money-lending business and form 
part of the assets of the business, the authorities are right in treating the income 
from such property as taxable. 


M. S. Venkatarama Ayyar and S. Swaminathan for Petitioners, 
C. S. Rama Rao Sahib for Respondent. ; 
R.M. -1m - Reference answered. 
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Somasundaram, 7. Public Prosecutor v. Chandrasekharan. 

19th September, 1956. , Crl. Appeal Nos. 710 & 711 of 1955. 

Madras General Sales Tax Act (IX of 1939), sections g (2) and (15) (b)—Prosecution 
Sor non-payment of tax assessed on best judgment basis—When could lie. è 

An assessee can be prosecuted under section 15(b) of the Madras Geħeral 
Sales Tax Act for non-payment of tax due only if the assessment has been validly 
made. In Gases of best judgment assessments made by the departmental officers, 
the validity of the assessment would depend on the fact whether a reasonable op- 
portunity has been given to the assessee to prove the correctness of his account and 
the completeness of any return submitted by him. Without giving the assessee such 
an opportunity resort could not be had to the procedure under section g (2) of the 
Madras General Sales Tax Act. The mere fact that a notice has been issued 
on one occasion and the assessee could not be present on that date due to illness 
and requested another date to be fixed, which P capone was not given to him 
and the authority proceeded to assess to the best of his judgment, such an assessment 
is not valid and no prosecution could lie for failure to pay the tax so levied. 

The Public Prosecutor (P. S. Katlasam) in person. 

S. Sethuathnam for the Accused. 


R.M. ee Appeal dismissed. 
Rajagopala Ayyangar, F. Kumaraswami Ayyar v. 
19th Sepiember,-1956. Commr., Tiruvannamalai Municipality. 


W.P. No. 599 of 1955. 
_ Madras District Municipalities Act (V of 1920)—Rules under—Rules regulating the 
conditions of service of employees under Municipal Councils—Rule 3—Disqualification in 
cases of conviction for offence involving moral turfitude—Madras Probation of Offenders Act 
(II of 1937), section 12-A—Effect of. 

Under rule 3 of the rules framed for regulating the conditions and tenure of 
employees service under Municipal Councils a person who is convicted of an offence 
involving moral*turpitude should not be retained in service. This statutory rule 
cannot be said to be superseded by section 12-A of the Madras Probation of Offen- 
ders Act and the said section cannot be a bar to any action being taken under the 
rule, The fact that a person has been released under section 12-A of the Madras 
Probation of Offenders Act, though convicted of the offence charged against him, 
does not mean that the offence is obliterated. The protection afforded by section 
12-A of the Madras Probation of Offenders Act is only against an automatic dis- 
qualification flowing from a conviction and not an obliteration of the misconduct 
of the accused. The possibility of a disciplinary proceeding against a person found 
guilty of an offence is not protected by the said section. i 

N. Arunachalam, S. Swamikannu and S. Ratnaswami for Petitioner. 


The Special Government Pleader (V. V. Raghavan) for Respondent, 


R.M. Se Petition dismissed. 
Ramaswami, J. f Chinniah, Jn re, 
1gth September, 1956. Crl. R. C. Nos. 138 & 139 of 1956. 


Factories Act (LXIII of 1948), section 2 (k), (I) and (m)—Manufacturing process 
and worker—Employee when deemed to be worker. 

In order to bring a premises within the definition of factory under the Facto- 
ries Act, it should be established that twenty or more workers are working in aid 
of a manufacturing process carried on therein. In order to constitute a person a 
worker he should come within the definition of worker in section 2 (J) of the Act. 
Even though the definition of worker is very wide it will not include a person who 
is wholly unconnected with the manufacturing process carried on on the premises, 


V. S. Rangachari for Petitioner. : 
The Public Prosecutor (P. S. Kailasam) for the State. 


R.M. . — Conviction set aside. 
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Ramaswami, 7. Sadasivam, In re, 
rst October, 1956. Cri. Rev. Case No. 71 of 1956. 
Cri. Rev. Pet. No.61 of 1956. 
Madzas Shops and Establishments Act (XXXVI of 1947), section 11(1)—Scope and 
validsty—If opposed to Article 19(1) (g) of the Constitution of India—Provision as to com- 
plete closure of shop for one day in the week—What amounts to compliance with the provision. 
Section 11 (1) of the Madras Shops and Establishments Act pgovides that 
establishments which come within the category of shops and establishments as 
defined by the Act should remain entirely closed for at least one day in a week. The 
words ‘entirely closed’ mean entirely closed for the trade or business and it signi- 
fies that even the employer or persons exempted from the Act such as for example 
persons in the position of management, cannot transact business on a closed day. 
The object of the provision is to prevent sweating of labour under the guise of stag- 
gering which no amount of inspection could eradicate. The provision is not ofan 
arbitrary or execessive nature and do not go beyond what is needed in the interests 
of the public. The section does not therefore offend the Constitution of India. 
Thé mere fact that an employer gives each of the workers in his establishments 
one complete holiday in the week does not in any way relieve him from the 
obligation to keep the establishment closed entirely for one day in the week. 
(Exemption of Hair Dressers from the provision, as in other States, suggested). 
R. M. Seshadri and R. Narayanan for Petitioner. 
The Public Prosecutor (P. S. Kailasam) for the State. 


`~ RM. — Rezision dismissed. 
‘Rajagopala Ayyangar, J. Vijayaraghavan v. State of Madras. 
~ sth October, 1956. W.P. No. 758 of 1955. 


Cinematograph Act (II of 1918), section 8 (1)—Rules under—Rules 25 and 36— 
Power of Collector to suspend licence—Scope and effect of. 

Section 8 (1) of the Cinematograph Act imposes punishment in three classes of 
cases. The first two relate to the punishments which could be inflicted on an offen- 
der who is convicted in a prosecution before the criminal Courts for contravention 
of the Act or Rules. In this respect the offences are divided intd two categories 
depending on whether the offence is a continuing one or not, the former attracting 
heavier penalty. The third category relates to the power of the licensing autho- 
rity to revoke the licence which is distinct and separate from the other two cate- 
gories of punishment. This punishment of revocation of licence applies to all cases 
of breach of any of the provisions of the Act, Rules or conditions of licence. The 
power to revoke the licence includes the power to suspend the same on the principle 
that the greater includes the lesser. As the licence is issued subject to the provisions 
of the Act and Rules and subject to the obligation to observe the conditions of the 
licence itself, the observance of all the statutory provisions is enjoined on the licensee. 
Failure to observe any of the provisions will attract the penalty provided by section 
8 (1) of the Act, including the revocation or suspension of the licence. 

K. S. Champakesa Ayyangar and K. C. Srinivasan for Petitioner. 

The Special Government Pleader (V. V. Raghavan) for Respondent. 

R.M. = Petition dismissed. 
Rajagopalan and Rajagopala Ayyangar, FF. Dhanmull Sowcar v. State of Madras. 

gth October, 1956. W.P. No. 74 of 1956. 

Motor Vehicles Act (IV of 1939), section 44 (5) and rule 134-4—Validity of— 
Delegation of powers under—If unconstitutional, 
` The provision in section 44 (5) of the Motor Vehicles Act for the delegation 
of powers of a Regional Transport Authority does not offend the well-recognised 
concept of jurisdiction that a judicial (or quasi-judicial as in the instant case) officer 
cannot delegate his functions to another. Nor does the section amount to an abdi- 
cation of its legislative functions by the legislature and the delegation is neither 
excessive nor unconstitutional. Rule 134-A of the rules is not ultra vires the rule- 
making authority and is quite valid. 

(1955) An.W.R. 142, followed. (1956) An.W.R. 400, dis£pproved. 

R. M. Seshadri and R. Narayanan for Petitioner. 

The Special Government Pleader (V. V. Raghavan) for*Respondent. 

R.M. -i Petition dismissed. 
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Rajagopala Ayyangar, F. Kouthalavalli Achi v. 
16th August, 1956. Ayyathyrai Odayar. 
App. No. 164 of 1956. 

Madras Agriculturists’ Relief Act, (IV of 1938), section 9-A (10) (ii) ta and (b)— 
Exemption under —Devolution by transfer inter vivos—What amounts to—If includes Court 
auction sales. 

Sub-segion (10) of section g-A of the Madras Agriculturists’ Relief Act as amen-" 
ded by the Amending Act of 1948 and subsequent Acts is in the form of an exception 
to the main provision in section g-A. The devolution by transfer inter vivos referred to 
in section g-A (10) (ii) (a) of the Act is restricted only to cases of devolution by transfer 
inter vivos and does not include transfers by operation of law asin Court sales. Hence. 
a Court auction-purchaser is not entitled to the benefit of exemption under sub-sec-: 
tion (10) (ii) (a) of section g-A of the Act. The creation of a sub-mortgage by a 
mortgagee is not a transfer of the mortgagee’s interest in part within the meaning.of 
section 9-A (10) (ii) (b) of the Act. 

R. Sundaralingam for Appellant. 

R. Gopalaswami Ayyangar, G. R. Fagadisan and V. Rainam for Respondents. 


R.M. — Appeal dismissed. 
Basheer Ahmed Sayeed, F. Krishnaveni Ammal v. 
5th September, 1956. Danushkodi Nadar. 


C.R.P. No. 1241 of 1955. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 12-B and 
Code of Civil Procedure (V of 1908), section 115—Revision to High Court from orders in 
Revision passed by District Court under section 12-B—Scope and extent of powers under. 

Section 12-B of the Madras Buildings (Lease and Rent Control) Act, 1949, does 
not exclude the revisional jurisdiction of the High Court under section 1 15, Civil 
Procedure Code. The District Court acting as the revisional authority under sec- 
tion 12-B of the Act is not functioning as persona designata but is only a Court 
subordinate to the High Court. Hence orders passed by a District Court in revi- 
sion under section 12-B of the Act are further subject to the revisional jurisdiction of 
the High Cour under section 115, Civil Procedure Code. 

(The anamolous position between the orders passed by tribunals in Madras 
and that in mofussil as regards remedies by way of revision pointed out.) 

The principle of section :2-B of the Act is analogous to tke provisions of section 
115, Civil Procedure Code and the revisional authority could not interfere with 
orders of the appellate autho-ity in the absence of any illegality or irregularity. 

(Case law reviewed and discussed). 

P. S. Kailasam and S. Palaniswami for Petitioner. 
7 K. S. Ramabhadra Ayyar for Respondent, 





R.M. Petition allowed. 
Rajagopala Ayyangar, J. Bysani Kamalam v. Chief Engineer, 
14th September, 1956. Electricity, Madras. 


W.P. No. 652 of 1955. 

Indian Electricity Act (IX of 1910) section 12 (2) and Rules of the Madras 
Electricity Department, Rule 131—Scope of —Right of tenant or other person in possession of a 
premises for getting electricity connection—Consent of owner—When required. 

In cases of disputes between the owner and tenant ofa premises where the person 
putting forward a right to be in possession of a premises, applies to the Electricity 
Department for a service connection of electricity to the premises, the department 
will be within their rights to enter into an agreement with such person for supply of 
electric energy after terminating the agreement with the owner of the premises, 
Rule 131 of the rules of the Madras Electricity Department Manual empowers 
the department to do so. The restriction imposed by section 12 (2) of the Indian 
Electrictiy Act, requiring consent of the owner applies only in cases of new con- 
nection and not to a re-connection. 

P. P. Selvaren gam for Petitioner. 

The Special Government Pleader (V. v. Raghavan) for Respondent. 

R.M. š ees Petition dismissed. 

M-NRC 
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Somasundaram, F. Munuswami Naicker v. State of Madras: 
20th September, 1956. Cr. Rev. Case No. 268 of 1956. 
Cr. Rev. Pet. No. 248 of 1956. 


Code bf Criminal Procedure (V of 1898), section 437—Jurisdiction under—Scope 
of —Applicability in cases of several accused, one of whom is discharged and the offence charged: 
against him is not exclusively triable by the Court of Sessions. 

Section 437 of the Code of Criminal Procedure makes it clear that a Sessions 
Judge or District Magistrate can order commitment under that section only in a case 
which is triable exclusively by the Court of Sessions, when the accused in such a 
case has been improperly discharged by the inferior Court. Though in practice a 
number of accused persons are tried together for the several offences committed 
by them in the course of the same transaction, there is no such statutory obli- 
gation on the Court to try all the accused together. 


But where an accused is discharged and the jurisdiction under section 417 of 
the Code is invoked to set aside the discharge and direct commitment, the power 
could be exercised only when the offence with which that particular discharged 
accused is charged with, is exclusively triable by the Court of Sessions. Where 
the offence charged against the discharged accused is not so triable exclusively by 
the Sessions Court he cannot be committed under section 437 of-the Code, not- 
withstanding the fact that the offences with which the other accused, who have been 
committed, are charged are offences exclusively triable by the Court of Sessions 
and the offence committed by the discharged accused is part of the same transaction. 


K. S. Fayarama Ayyar, M. S. Sethu and Srimathi Padmini Raghavan for Petitioner. 
The Public Prosecutor (P. S. Kailasam) for the State. ; 
K. V. Ramaseshan for Complainant. 


R.M. Order quashed. 
Somasundaram, F. Vasudeva Bhat, In re. 
21st September, 1956. Crl. Rev. Case No. 110 of 1956. 


Crl. Rev. Pet. No. 98 of 1956. 


Madras Shops and Establishments Act (XXXVI of 1947), sections 41 and 45-—Pro- 
secution of an employer for failure to reinstate a dismissed employee as per Commissioner’ s 
order—Question as to legality of dismissal—If can be gone into—Finality of the order of Com- 
missioner—Extent of. 

Section 41' of the Madras Shops and Establishments Act provides the pro- 
cedure to be adopted by the employer before he dismisses an employee and a right 
of appeal to the prescribed authority and under sub-section (3) of the section the 
decision of the Appellate Authority is held to be final and binding on both the 
employer and employee. But the section does not say that the decision of the autho- 
rity cannot be questioned in a Court of law. ; 

Hence although under the Act the decision of the Commissionér of Labour 
is said to be final, still in a prosecution for an alleged disobedience of the provisions 
ofa particular section, itis open to the Court trying the accused to go into the 
question whether the act of the accused constitutes an offence or not. The Court 
is not bound by the mere finality of the decision given by the particular authority 
under the section. 


K. S. Hedge and M. Gopalakrishna Shetty for Petitioner. 


The Public Prosecutor (P. S. Kailasam) for Respondent. > 
R.M. Gonviction set aside. 
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Ramaswami Gounder, F. Antony B. Pinto v. Cecillia 
21st September, 1956. Fernandez Bai. 
G.R.P. No. 1158 of 1955. 


° 
Code of Criminal Procedure (V of 1898), sections 147 and 148—Disputes. relating to 

land—Costs of proceedings ordered by a Magistrate—Subsequent ctoil sut—Right of the 

successful party in the Civil suit to recover back the costs paid in the criminal proceedings. 


It is tre that orders passed by a Magistrate in disputes under section 147, 
Code of Criminal Procedure are subject to any subsequent decision of a Civil Court 
of competent jurisdiction. But the mere fact that the rights of parties in regard to 
the matter in dispute have become crystallised by a subsequent decision of a Civil 
Court and the order of the Magistrate has been varied or set aside does not by itself 
have the effect of varying or altering also the order for costs under section 148 of the 
Code of Criminal Procedure awarded by the Magistrate in the earlier criminal 
proceedings. Unless the Civil Court specifically sets aside also the order for costs 
made by the Magistrate the successful party in the civil proceedings cannot 
recover back the costs paid by him in the criminal proceedings. f 


A.LR. 1925 Mad. 233, referred and doubted. 

A.LR. 1943 Bom. 129, followed. 

A.LR. 1938 Nag. 376, doubted. 

G. K. Govinda Bhat for Petitioner. 

K. S. Hegde and M. Gopalakrishna Shetty for Respondent. 


R.M. —_—— Petition allowed. Suit dismissed. 
Basheer Ahmed Sayeed, F. - Viswanatha Chettiar, In re. 
28th September, 1956. S.R. Nos. 21577, 21578 & 24834 of 1956. 


Practice—Leave to appeal against order of acquittal—Delay in presentation of appli- 
cation for special leave—If could be excused—Section 5, Limitation Act—Applicabiltty. 

An application for special leave to appeal from an order of acquittal has to 
be filed within 60 days as provided under section 417 (4) of the Code of Criminal 
Procedure. To such an application section 5 of the Limitation Act is applicable 
and any delay in filing the special leave application could be excused if the appli- 
cant satisfies the Court that there was sufficient cause for the delay. 


A, S. Stvakaminathan for Appellant. 


R.M. —- — Appeals directed to be numbered. 
Rajagopala Ayyangar, F. : l Nachiappan v. 
ist October, 1956. ` E.O.. Kottur Panchayat. 


W.P. No. 640 of 1956. 


Madras Village Panchayats Act (X of 1950), section 125 and Madras District 
Municipalities Act (V of 1920), sections 197 and 203—Application for approval of site for 
construction of a bulding—Grounds for refusal. 

The provisions of the Madras District Municipalities Act, 1920, relating to 
grant of permission to construct buildings have been extended to certain panchayats 
under the powers vested under section 125 of the Madras Village Panchayats Act, 
1950. Hence as per the provisions of section 197 of the Madras District Municipa- 
lities Act an application to the Executive Authority of a Panchayat for approval of 
site can be rejected only on the grounds mentioned in section 203 of the ‘said Act.. 
The Collector of the District has no powers to decide upon the suitability of the site. 
for purpose of construction and orders of Executive Authority ofa Panchayat based. 
on the opinion of the Collector is illegal and contrary to Statute. f 


R. M. Seshadri and R. Narayanan for Petitioner. 
V. V. Raghavan, K. S. Naidu and C. R. Vedachalam for Respondent. 
R.M. = Rule made absolute. 
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Ramaswami, F. Damodaram, In re. 

Ist October, 1956. G.R.C. No. 700 of 1956. 

Indian Penal Code (XLV of 1860), section 266—Offence in regard to eveights and 
measures—Mens réa or guilty knowledge—Duty to prove—Extent of. 

In a prosecution for an offence under section 266 of the Indian Penal Code for 
using falsé weights and measures, the possession and habitual user of the offending 
weights and measures in the shop is itself proof of mens rea and would leaf to the rea- 
sonable inference that the accused knew that they were deficient and that he was 
using them fraudulently. There is no further onus on the prosecution to prove know- 
ledge and intention on the part of the accused. 

(1943) 1 M.L.J. 486, differed. 

(1944) 2 M.L.J. 249, followed. 

M. Chinnappan Nair for Petitioner. 

The Public Prosecutor (P. S. Kailasam) for the State. 


R.M. ——— Sentence reduced. 
Ramaswami, F. ` Sontiao, In re. 
t1th October, 1956. Crl. App. No. 259 of 1956. 


Indian Penal Code (XLV of 1860), section 304-A—Rash and negligent driving—Cnrimi- 
nal Trial—Applicability of the doctrine of res ipsa loquitur. 

The doctrine of res ipsa loquitur has no application whatsoever to a case arising 
under section 304-A of the Indian Penal Code. In a prosecution under that sec- 
tion it has to be affirmatively and satisfactorily shown by the prosecution, either by 
-direct evidence or circumstantial evidence, that the accident was brought about by 
the recklessness or negligence of the accused. 

A. Nagarajan and, A. Viswanathan for Appellant. 


The Public Prosecutor (P. S. Kailasam) for the State. 


RM. > ——— Conviction set astde. 
Ramaswami, 7. Alavandar, In re. 
24th October, 1956. Cri. Rev. Case No. 885 of 1955. 


Press and Registration of Books Act (XXV of 1867), section 3—Requireinent as to the 
disclosure of the name of the printer and press on any printed material—Validity—If opposed 
to Article 19 (1) (a) of the Constitution of India. 

The object of section 3 of the Press and Registration of Books Act seems to be 
twofold. First ,that the executive authorities should know where a particular press 
is situated and who is the person in charge of the press. Secondly the public who 
might stand to be in any way affected by any publication should know who the 
responsible printer and publisher is so that they might seek their remedies against 
them. . f 

Viewed against the background of the development of the doctrine of the 
freedom of speech and expression it cannot be said that the provisions of section 3 
of the Press and Registration of Books Act is unconstitutional. It does not amount 
to an unreasonable restriction of any fundamental right guranteed under Article 
19 (1) (a) of the Constitution of India. 

The freedom of the press in India is no higher than that of a citizen and no 
special privilege attaches to the press as distinguished from the members of the 
public. Hence it is not an unqualified right and the press is not exempt from the 
ordinary law of civil and criminal libel, contempt of Court, obscenity and acts of 
violence against State and organised Government. Section 3 of the Act is 
intended only to prevent the freedom from degenerating into license without 
remedy to the citizen and the State. | 

History of the Law of Freedom of Press in the U.S. and U.K. traced. 

Messrs. Row and Reddy for Petitioner. 

The Public Prosecutor (P. S. Kailasam) for the State. 


R.M. — ; Petition dismissed. 


6r 


[Supreme CouRT.] 


N.H. Bhagwati, T.L. Venkatarama Aiyar, Pepraach Sugar Mills v. Labour Union. 
S. K. Das and P. Govinda Menon, FF. C.A. No. 247 of 1954. 
23rd October, 1956. i 

Industral Disputes Act (XV of 1947), section 10—The workmen’s agreement with the 
management—ZIn the existing industry—Reference after closing down of business. 

Where a claim for a share in the sale profits had accrued before the closure the 
reference by the Government was valid. In the instant case, however it, was found 
that there was no concluded agreement for payment of a portion of the profits to 
the workmen and the employees were not entitled to any such amount. 

G. C. Mathur for Appellants. 

H. J. Umrigar for Respondents. 


GR, a Appeal allowed. 
[Supreme Courr.] 
B. Fagnnadhadas, T.L. Venkatarama Atyar, Raja Rajinder Chand v. Mst. Sukhi. 

B.P. Sinha, and S.K. Das, FJ. G.A. Nos. 196 to 201 of 1953. 

23rd October, 1956. 

Giants—Fagir a giant—Ala Malik—Adana Malik—Ownership of chil (pine) trees— 
Entries of wajrb-ul-arz. 

Jagir of the Appellant was found to be a grant by the British Government. The 
Court held that the ownership of the trees go with the soil. The Court found that 
entries of wajib-ul-arz were not in favour of the appellant. 

R. B. Lal, Senior Advocate with K. R. Choudhari for Appellant. 

Ganpat Rai for Respondent. 


G. R. —— Appeal dismisse d. 
[SupreME Court.] 

N.H. Bhagwati, T.L. Venkatarama Atyar, Laxmi Devi Sugar Mills, Ltd. v. 

S. K. Das and Govinda Menon, FF. Pandit Ram Sarup and 

24th October, 1956- Chini Mill Mazdoor Union. 


C.A. Nos. 244 and 245 of 1954. 

Industrial Disputes (Appellate Tribunal) Act (XLVII of 1950), sections 22 and 23— 
Orders of seinstatement. 

Suspension even without pay and for an indefinite period pending an inquiry 
or the time taken for obtaining permission from a tribunal to take disciplinary action 
against the workmen could never be considered as a punishment. A lock-out does 
not amount to any alteration in the conditions of service under which the workmen 
are employed. In this view the Labour Appellate Tribunal should not have enter- 
tained the application of the workmen. e Court found that the appellant had 
succeeded in establishing that the workmen had resorted to an illegal strike and had 
come to a bona fide conclusion after a fair inquiry that they should be dismissed for 
misconduct. 

N. C. Chatterji, Senior Advocate and H. F. Umrigar for Appellant. 

P. Tricumdas, Senior Advocate for Respondents. 

G. R. ——- Appeal allowed. 

[Supreme Covurt.] 


B. Fagannadhadas, B.P. Sinha and Syed Dwarka Dass Bhatia v. State of J. & K. 
Jafer Imam, FF. Petition No. 172 of 1956. 
ist November, 1956. 

Jammu and Kashmir Preventive Detention Act—Grounds of detention—Invalidity of any 
one ground—Effgt on order of detention. 

The Court quashed the order of detention passed by the State Government on 
the ground that the invalidity of any one ground in the order of detention rendered 
the whole order illegal. Where power is vested in a statutory authority to deprive 
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the liberty of a subject on its subjective satisfaction with reference to specified 
matters, if that satisfaction is stated to be based on a number of grounds or for a 
variety of reasons,» all taken together and if some out of them are found to be 
non-existent or irrelevant, the very exercise of that power is bad. 


S. N. Andley for Petitioner. ° 
Pous Mehta, Government Advocate for State. 
G. R. — Petition allowed. 
[SUPREME Courr.| ; i 
S.R. Das, C.J., Bhagwati, T.L. Venkatarama C.P. Transport Service, Ltd. v. 
Aiyar, S.K. Das and Govinda Menon, FJ. Raghunath Gopal Patwardhan. 
Gth November, 1956. C.A. No. 320 of 1955. 


Industrial Disputes Act (XV of 1947)—Dismissed employee—If can raise an industrial 
dispute. 


A dismissed employee is entitled to raise an industrial dispute and obtain ad- 
judication. This is already practically concluded by the decision of the Federal 
Gourt. ' 


H.J. Umrigar for Appellant. 
S.W. Dubay for Respondent. 


G. R. —_— Appeal dismissed. 
[Supreme Courr.] 

B. Fagannadhadas, B.P. Sinha and Fruit & Vegetable Merchants 

Sayed Jafer Imam, FF. Union v. Delhi Improvement Trust. 

6th November, 1956. C.A. N3. 328 of 1955. 


Delhi and Ajmer Rent Control Act, section 3—Government Property—Exemption of. 


The Delhi and Ajmer Rent Control Act does not apply to the Government 
property. Section 3 of the Act clearly excludes its application to any premises 
belonging to the Government. 


Dewan Chaman Lal for Appellant. 
The Attorney-General (M. C. Setaload) for Respondent. 


G. R. — Appeal dismissed. 
[SUPREME Courr.] 

‘B. Fagannadhadas, B. P. Sinha and Karnani Properties v. 

Syed Jafer Imam, FF. Miss Augustin. 

gth November, 1956. C.A. Nos. 32 to 34 of 1955. 


West Bengal Rent Control Act—Definitron of “premises”. 


In view of the definition of the term “‘premises’’ in the West Bengal Rent Con- 
trol Act “the mere supply of certain amenities would not make any difference to the 
application of the Act to the premises in question”. Since the premises were covered 
by the legislation, the appropriate authority had jurisdiction to fix standard rent 
after taking into consideration all factors in the agreement to lease “at a rate which 
is fair and reasonable” even though the special circumstances attaching to the lease 
were not specifically covered under any other provision of the Act. 


C.K. Daphtary, (Solicitor-General of India) assisted by S. Bose fgr Appellant. 
S. C. Janah with S. N. Mukerji for Respondents, 
G. R. — . Appeal allowed. 
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Rajagopalan and Rajagopala Ayyangar, JJ. Arunachalam Chettiar v. C.1.T., Madras. 
18tk September, 1956. R.G, No. 46 of 1953. 

Indian Income-tax Act (XI of 1922)—Adventure in the nature of trade—What 
constitutes. : 

Whethey a given transaction is an adventure in the nature of tradg has pri- 
marily to be answered with reference to the circumstances established in each 
case. Where a money-lender takes over the land of his debtors in lieu of the amounts 
due to him and credits the value of the lands so taken in the accounts of the money- 
lending business, spends money on the improvement of the lands and sells them 
at a profit, then the lands should be deemed to be treated as the assets of the money- 
lending business and the transaction will amount to an adventure in the nature of 
trade. But where the assessee takes a promissory note from his vendee in respect 
of the sale of lands, it only amounts to a substitution of one asset for another and 
cannot be viewed as receipt of money so as to be taxable under the Act. 


M. Subbaroya Ayyar and V. Sethuraman for Petitioner. ° 
C. S. Rama Rao Saheb for Respondent. 


R.M. -c Answered accordingly. 
Ramaswami Gounder, F. Mustapha v. Madras Motor Insce. Co., Ltd. 
21st September, 1956. C.R.P. No. 428 of 1956. 


Motor Vehicles Act (IV of 1939), section 96 (2)—Suit for damages in respect of acci- 
deni—Vehicle insured—Insurance Company—When a necessary party. 

In suits for damages by the third parties for accident caused by an insured 
motor vehicle under section 96 of the Motor Vehicles Act, the Insurance Company 
is entitled to come on record as a party to the suit if at least for the purposes of 
defending the suit on the limited grounds set out in sub-section (2) of section 96. 
When once the Insurance Company is made a party to the proceedings their right 
to defend the cast cannot be curtailed and they cannot be added as a party only 
for the purpose of watching the proceedings. 


Quaere.—Whether in such suits the Insurance Company is a proper or 
necessary party generally ? 

C. R. Krishna Rao and Mahammad Abibulla for Petitioner. 

M. Sundaram for Respondent. 


R.M. —— Petition allowed. 
Rajagopalan and Rajagopala Ayyangar, JF. Kuppammal v. Villingiri Gounder. 
25th September, 1956. W.P. Nos. 576 and 577 of 1956. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 4—Scope and 
effect of—Tenants’ right to be restored to possesston—When arises. 


The scheme of section 4 of the Madras Cultivating Tenants’ Protection Act 
is that it gives a cultivating tenant the right to be restored to possession of land of 
which he has been in possession on 1st December, 1953 and who has been dis- 
possessed and is not in such possession at the commencement of the Act. This 
right of the tenant is subject to certain exceptions as laid down in sub-section (2) 
of that section. 


Having regard to the general scheme and purposes of the Act and the other 
provisions of section 4 of the Act the right to be restored to possession is restricted 
only to the tenants who have been evicted by or at the instance of the landlord 
and does not extend to the case of tenants who have surrendered possession volun- 
tarily to the landlord. Though the language of section 4 (1) is very general, having 
regard to the provisions of the other sub-sections the phrase ‘ who is not in possession 
thereof at the commencement of this Act’ in section 4 (1) is not to be read literally 
but has to be read as meaning ‘ who, by reason of an eviction, is not in possession .” 
The term ‘evict’ in section 4 of the Act signifies only an eviction by any act or 
conduct on the part of the landlord and there would be no eviction within the 
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meaning of the section when a tenant voluntarily and willingly surrenders possession 
of the land to the landlord. . 

The * Advocate-General (V. K. Tiruvenkatachari) and S. Gopalaratnam for 
Petitioner. 

K. Parasurama Iyer for 1st Respondent. gs 

The Special Government Pleader (V. V. Raghavan) for the State. 


R.M. — Rule made absolute, 
Rajamannar, C.J. and Ramaswami, J. ' Venkatachalam v. State of Madras., 
27th September, 1956. W.A. No. 86 of 1956. 


Practice—Certiorari—Writ of—Order of an inferior tribunal vitiated by bias—What 
amounts to—Kinds of bias. 

It is well established that an order of an inferior tribunal can be quashed by 
the issue of a writ of certiorari by the High Court if the order under question is 
vitiated by bias. Bias may be either pecuniary, personal or official. Where a 
member of the tribunal has a pecuniary interest in the subject-matter of the decision, 
the order passed by the tribunal will be forthwith quashed. Personal bias may be 
of several kinds, e.g., where a member of the tribunal is a close relation of one of the 
parties or where one of the members of the tribunal has taken part in the proceed- 
ings at an earlier stage and presumably would be prejudiced in favour or against 
one of the parties. In the case of official bias there may be no personal ill-will. 
But there may be evidence of an abnormal desire to uphold a particular depart- 
‘mental policy which would poe an impartial adjudication of the dispute. Mere 
suspicion on the motives of the tribunal may not necessarily lead to an inference 
of official bias. The particular bias on the part of the authority should be alleged, 
specifically and proved before the Court could be called upon to interfere. 


M. K. Nambiyar and S. Mohan Kumaramangalam for Appellant. 

The Special Government Pleader (V. V. Raghavan) for Respondents 1 and 3. 
K. V. Venkatasubramania Ayyar and Miss Perveen Arunia for 2nd Respondent. 
N. G. Krishna Ayyangar for 4th Respondent. 


R.M. — © ‘Appeal dismissed. 
Ramaswami, F. - S. India Bank v. English Tyre Co., Ltd. 
4th October, 1956. A.A.O. No. 167 of 1955. 


Code of Civil Procedure (V of 1908), section 51 and Order 21, rule 40—Execution 
of decree by arrest of judgment-debtor—When could be refused. 


Section 51 of the Code of Civil Procedure sets out in general terms the various, 


modes in which a Court may order execution of a decree. But it is for the decree-, 


holder to choose in which of the several modes mentioned in the section he would: 
execute the decree. The Court executing a decree has no authority, except in the 
circumstances mentioned in the proviso to refuse to order execution in the mode 
asked for and direct that the execution should proceed in a different mode in the 
first instance. 

In cases however where the decree-holder seeks execution of his decree by 
arrest and detention of the judgment-debtor, the burden is on him to prove that 
the conduct of the judgment-debtor falls within one or other of the five grounds 
set out in the proviso to the section. The executing Court has to strictly follow 
the provisions of Order 21, rule 40, Civil Procedure Code and the decree-holder. 
has to prove by affirmative evidence that the judgment-debtor had sufficient means 
to pay. The Court should steer clear of either extremes and while protecting. 
honest Facto sae pe should apply a judicial corrective to the rigour of the. 
onus of proof placed on the decree-holder. 


Messrs. Albuquerque and Verghese for Appellant. " 
- Respondent not represented. 


R.M. ee fo. Appeal allowed. 


' 
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[Supreme Court] 


SR. Das, C.J., N.H. Bhagwati, T.L. Venkatarma Ayyar, Abdul Jabbar Butt v. 
B.P. Sinha and S.K. Das, FF. The State of Jammu and Kashmir. 
13i November, 1956. Petitions Nos. 173, 174 and 181 of 1956. 


Jammu and Kashmir Preventive Detention Act—Time for furnishing grounds ‘of deten- 
tion. 

Applying the principle of “ harmonious construction ” the time for making 
„a declaration should be co-terminous with the time fixed for communicating the 
grounds of detention. The affidavits filed by the Government did not disclose 


any good reason for the delay and consequently the petitioners were deprived of 
their liberty otherwise than in accordance with law. 


T. R. Bhasin, for Petitioners. 

The Attorney-General of India (M. C. Setalvad) with R. H. Dheba for the 
State. 

G.R. —_——- Petitions allowed. 

[Supreme Court] 


N. H. Bhagwati, T. L. Venkatarama Ayyar, Baroda Borough Municipality v. Workmen. 
S. K. Das and P. Govinda Menon, JJ. Civil Appeal No. 182 of 1956. 
13th November, 1956. 


Industrial Disputes Act (XV of 1947)—Bombay Municipal Boroughs Act. 


The different activities of the Baroda Municipality constituted one integrated, 
«whole and the activities of the different departments of the municipality were not 
distinct or unconnected so as to permit the isolation of one department from another. 
In view of this the grant of bonus to the employees of a single department based 
on the calculation of income of that department alone could not be upheld. 


The Attorney-General of India (M. C. Setalvad) and Dadachanji with him for 
Appellant. 


Purshotam Tricumdas, Senior Advocate and K. R. Choudhry, with him for 
Respondent. 


a Appeal allowed. 
Rajagopalan, J. Mysore City Hotels’ Association v. Labour Appellate Tribunal. 
4th October, 1956. W. P. No. 66 of 1956. 


Industrial Dispute—Demand for bonus—Claim of workers belated—Claim for bonus 
for any year long after the closing of the year’s account—Maintainability—Furisdiction of 
Appellate Tribunal. 


Tt is a well settled principle that bonus is allowed to workers in an establish- 
ment from the profits of any particular year for which it is claimed. As it would 
not be possible to re-open settled accounts, a claim for bonus for any particutar 
year long after the year has ended and the accounts have been closed will be belated 
and the tribunal would be justified in rejecting such a belated claim. It is true 
that the mere fact that a claim is belated does not oust the jurisdiction of the Tri- 
«bunal. But the exercise of the jurisdiction might be vitiated in certain cases under 
certain circumstances if the tribunal ignores the well-settled principle that a be- 
lated claim for bonus should not be investigated. i 


1955 S.C.J. 214 : (1955) 1 M.L.J. (S.C.) 127: 1955 An.W.R. (S.C.) 127, 
refe : 


R. M. Seshadri for Petitioner. 
K. Parasaran for D. R. Krishna Rao and V. Sriramamurthi for Respondent. i 


R.M. —- ee Rule mads absolute. 
M—NRC . 


Rajagopalan, F. Krishna Joshi v. Sadasiva Metha. 
5th Ottober, 1956. ` W.P. No. 888 of 1956. 


Madras , District, Municipalities Act (V of 1920)—Rules under—Election Dispute 
Rules, Rule 10 (a)—Scope of. 


In order to constitute a ground of setting aside the election of a returned candi- 
date at a municipal election on the ground of impersonation of a votereit should 
be established that the impresonation was committed with the connivance of the 
returned candidate. Something more than a mere knowledge is required to esta- 
blish connivance within the meaning of rule 10 (a) of the Election Disputes Rules 
framed under the Madras District Municipalities Act. 


It is true that the Election Commissioner (Subordinate Judge) under the rules 
is only required to record only a memorandum of the substance of the evidence 
during the enquiry of the election dispute. But where neither the order nor the 
memorandum of evidence which constitute the records in the case, do not disclose 
any evidence to apport the finding of the Election Commissioner, the order is 
liable to be quashed. 


Records in the case—What is—explained. 
Case-law referred—Certiorari—when could be issued. 
R. Gopalaswam yyangar for Petitioner. 

K. V. Srinivasa Ayyar for Respondent. 


R.M. — Rule absolute; 
Rajagopala Ayyangar, J. Rayalaseema Construction v. 


5th October, 1956. Collector of Customs. 
W.P. Nos. gto & gir of 1955. 


Indian Customs Tariff Act (XXXII of 1934)—Sch. I, section XV, item 63 (9) and (28) 
—Base-metals and articles made therefrom—tIron or steel structures, fabricated, etc., for cons~ 
truction of buildings, etc—What are. 

_ An article of iron or steel, which satisfies the test of fabrication as laid down 
by rule 106 of the Indian Customs Tariff Guide and which is used for purposes 
of construction of buildings will fall within item 63 (9) of section XV of Sch.I of the 


Gustoms Tariff Act and not within the residuary item of 63 (28), for purposes of 
duty.. It is not necessary that the construction in which such articles are used, 


should also be of iron or steel. 
R. M. Seshadri and R. Narayanan for Petitioner. 
The Government Pleader (C. A. Vaidialingam) for State. 


R.M. — Petition allowed with directions. 
Ramaswami, J. Srinivasan, In res 
8th October, 1956. Crl, R. G. No. 216 of 1956. 


Code of Criminal Procedure (V of 1898), section 239—Accident arising out of rash 
and negligent driving—Two vehicles involved—Prosecution of the drivers of both vghicles— 
Joint trial—Legality. 

In cases of collision between two motor vehicles, each is the victim of the other 
and it is difficult to say whether both or either was reckless or negligent. Hence 
the drivers of the two vehicles cannot be tried jointly for rash and rfegligent driving, 
It is not within the province of the Courts to presume that since the accident has 
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occurred one or other of the two should be guilty of rash and negligent driving 
and look to the possible person who could have probably brought about the result. 


R. Santhanam for Petitioner. i 
V. V. Radhakrishnan for Public Prosecutor (P. S. Kailasam) for the State. 


R.M. 5 —— Conviction set aside. 


- Ramaswami, J. 7 Crl.M.P. No. 1183 of 1956. 
gth October, 1956. 
Practice—Powers of High Court to expunge remarks from the judgment of subordinate 
Gown is—Object and extent of—Constitution of India, Article 227 and Code of Criminal Pro- 
cedure (V of 1898), section 561-A. 


It is now settled beyond controversy that the High Court has undoubted 
powers to expunge objectionable and irrelevant scandalous remarks from the judg- 
ment of subordinate Courts. But it is equally settled that this power is subject 
to well-recognised limitations. The High Court will decline to expunge remarks. 
in cases where (a) they constitute a proper subject of comment (b) where such 
excisions will interrupt the sequence and leave ragged gaps in the judgment and (e) 
where such expunging would mean undue interference with the legitimate exercise 
of their duties by the subordinate Courts. In cases where the High Court finds 
that the language of the judgment of the subordinate Court is unjudicious and 
uncalled ‘for but does not require expunction, it will only express its opinion to that 
effect. 

It is this inherent powers of the High Court that are recognised under Article 
227 of the Constitution and section 561-A of the Code of Civil Procedure. 

(Case-law reviewed). 

Mohan Kumaramangalam and K. V. Sankaran for Petitioner. 


V. V. Radhakrishnan for Public Prosecutor (P. S. Kailasam) on behalf of the 
State. . 


R.M. —— Petition dismissed. 
Ramaswami, J. Abdul Salam, In re. 
rath October, 1956. Crl. R. C. No. 857 of 1956. 


Madras Prevention of Adulteratton Act (IIT of 1918) and Madras Prevention of Adul- 
teration Rules, Rule 37 (2) and Prevention of Food Adulteration Act (XXXVII of 1954), 
section 2 (j) and section 25 (2)—Rules under—Rule 29—Effect of. 

Admixture of any coal-tar derivative to tea-dust would certainly constitute an 
infringement of the provisions of the former Madras Act (III of 1918) and rule 
37 (e) of the Rules framed under that Act. But under the present Central Act 
which replaces the Madras Act, only the admixture of any coal-tar dyes, except 
those specified in rule 29 of the rules, would constitute an adulteration. But section 
25 (2) of the new Act expressly saves the existing law till they are modified and. 
unless they are repugnant to the provisions of the new Act. 

N. C. Raghavachari for Petitioner. 

V. V. Radhakrishnan for Public Prosecutor (P. S. Katlasam) for the State. 


R.M. P —— Petition dismissed. 
Ramaswami, J. Pandurangan, Jn re. 
26th October, 1956. Cri. R.C. No. 788 of 1956. 


Prevention of Food Adulteration Act (XXXVII of 1954), section 2 (1) (a), 10 (7) 
and 16—Offence under—What is 


The offence’ of adulteration under section 2 (1) (a) of the Prevention of Food 
Adulteration Act, 1954, is complete if the articles of food sold by a vendor is not of 
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the nature, substance or quality demanded by the purchaser aa which was pur- 
rted to be sold.: The mere fact that what was is fact sold is cent percent,’ pure 
in itself is no defence to a prosecution under the Act. e 


Hence whert Gingelly oil was asked for and was purported to be sold, if it is 
found that what was sold in pure ground-nut oil, the seller is liable for prosecution. 


The non-observance of the provisions of section 10 (7) of the Act ẹy the Sani- 
tary Inspector, viz., failure to call two independent persons at the time of taking 
-action will not render the’ conviction illegal if there is other evidence to prove the 
action taken by the Inspector. 

A, S. Sivakaminathan for Petitioner. : 

The Public Prosecutor (P. S. Kailasam) for the State. 


R.M. peed. 2 Petition dismissed. 
Somasundaram, J. ; Chinnappa Gounder, Jn re. 
26th October, 1956. ; fs f Crl. R. C. 754 of 1956. 


„Indian Penal eee (XLV of 1060), section I | 159—Afra—0O fence of—What consti- 
tutes. 


The essence of the offence of affray as defined i in section 159, Indian Penal Code, 
-consists in two or more persons fighting in a ‘public place and causing disturbance 
to public peace. Ifa set of persons merely indulge in pelting stones at somebody 
else, inside a shop, though it is likely that the other person might come out ‘of his 
-shop to: fight wit "the stone throwers:it will not amount to an offence of affray as 
-defined in the Code; a mere apprehension that there was a' likelihood’ of peyia 


fighting between two parties will not come within the scope of the offence of affray 
P. S. Chandrasekhara: Ayyar. and ‘P. S. Ramachandran for Petitioner. 
‘The Public Prosecutor (P. `S. Kailasam) for the State. 
R.M. -_ Conviction st aside. 
' Rajagopalan, J. ' Maruthamuthu Nair v. Sri Aie 


gist ca 1956. ' chaleswara Devasthanam. 
; x W.P. No. 809 of 1956. 


- Tanjore Tenants and Pannayal spree Act (x VI of 1952), Section 13— Juris- 
diction of Revenue Court—Scope of. 


The Revenue Court as the appellate authority ‘under section 13 of the Tanjore 
“Tenants and Pannayal Protection ‘Act, 1952, has no jurisdiction to convert its ap- 
‘pellate jurisdiction’ into a revisional jurisdiction to correct any error by the con- 
ciliation officer. Iri an appeal under section 13 preferred by one of the ‘parties, 
-while: the Revenue Court could dismiss the appeal it is not open to the Court to 
make the appellant’s position worse than what it was before the appeal, when the 
‘other party hai not: appealed against’ the .order. 


K. S. Naidu for Petitioner. 
The Special Government Pleader (V. F. Raghavan) and K. Raman for Res- 
pondent. 


R.M. i . Rule absolute. 


a bý 
Panchapakesa Ayyar, 3. | Kunhiraman ð. Madhavan Nait, 
1st Octobem 1956. C.RuP. No. 107 of 1956. 
Code of Civil Procedure (V of 1908), section 51—Execution of a “decree by arrest of 
judgment-debtor-—When would be ordered—Order of arrest in execution—If revisable tunder 
section 115, Givil Procedure Code. ae 


The provisions of section 51 of the Code of Civil Procedure relating to arrest 
of a judgment-debtor in execution of a decree are mandatory and the Court should 
comply with the provisions before ordering arrest. The fact that the judgment- 
debtor remains ex parte does not absolve the Court of its duty to record its finding 
before ordering arrest that the judgment-debtor had the means to pay the decree 
or some substantial part of it. > 


In cases where the mandatory provisions of section 51 of the Code are ignored, 
the order of the execution Court is revisable by the High Court under section 115, 
Civil Procedure Code. 


_ A. Achuthan Nambiar and T. P. Kelu Nambiar for Petitioners. 


N. R. Sesha Ayyar for Respondent. ; 
R.M. —— Petition allowed. 


Basheer Ahmed Sayeed, F. Govindammal v. Rangaswami 


5th October, 1956. Naicker. 
C.R.P. No. 1512 of 1954. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sections 6-A and 
7 (2) (vt) Proviso—Default in payment of rent—When wilful—Tender of rent by money 
order—Repeated refusal—Duty to tender every time. 

Under the Madras Buildings (Lease and Rent Control) Act, 1949 where a 
landlord refuses ¢o receive or evades the receipt of the rent payable by a tenant, it 
is open to the tenant to resort to the provisions of section 6-A of the Act which pro- 
vides a special machinery for such cases. The section no doubt provides that the 
tenant should first call upon the landlord to specify a bank in which the rents could 
be deposited. But if a tenant without complying with that clause resorts to the 
next clause viz., sub-section (4) of section 6-A, and sends the rent by money order, 
which is refused by the landlord, failure to continue to tender subsequent monthly 
rents by money order will not constitute wilful default within the meaning of section 
7 (2) Proviso of the Act. 


AIR. 1949 Pat. 192 followed. 
T. R. Ramachandra Ayyar for Petitioner. 
R. Tirumalaiswami Naidu for Respondent. 


R.M. — Petition allowed. 
Rajagopalan and Rajagopala Ayyangar, FF. Muthuraman Chettiar v. Com- 
gth October, 1956. missioner of Income-tax, Madras. 


R.G. Nos. 66 & 80 of 1953. 


Indian Income-tax Act ( XI of 1922), section 10—Assessee’s loss in one business— 
When could be set off against the profit in another—Assessee doing business in his individual 
capacity and in partnership—Income of partnership—If covered by ‘business’. 

Where an assessee carries on business as an individual and is also a partner ` 
in another business, the share loss sustained by him as a partner could be set 
off against his profits from the individual business as well as his share income from 
other partnerships which return a profit. It does not make any difference that some 
of the firms, of which the assessee is a partner, are non-resident. Under the Indian 
Income-tax Act what is brought to charge is the total world income of the assessee, 
If the profits of an assessee in respect of his foreign business could be brought within 
the scheme of taxation under the head of ‘business’ it would follow that the loss sus- 
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tained by him in such business could be set off against any income under the same 
head. Under the scheme of the Act the share income of a partner in a firgn is brought 
to charge, under the head ‘business’ falling within section 10 of the Act. 


-22 I.T.R. 448 followed. 


T. V. Viswanatha Ayyar and S. Narayanaswami Ayyar for Applicant gn R.G. No. 
66 of 1953. 


K. Srinivasan and K. Narayanaswami for Applicant in R.G. No. 80 of 1953. 
C. S. Rama Rao Sahib for Respondents in both. 


R.M. Answered accordingly. 


Ratagopalan and Rajagopala Ayyangar, FF. The Transport Co., Ltd., Kallida- 
10th October, 1956. kurichi v. Commissioner of Income-tax, 

Madras. 

R.C. No. 82 of 1953. 

Indian Incoms-tax Act (XI of 1922), section 10 (2) (xv)—Charges of litigation in ° 
respect of a business—When permissible duduction. 

In order to claim any particular item of expense in respect of the business of an 
assessee, as a deduction under section 10 (2) (xv) of the Indian Income-tax Act, 
the expense should be a revenue expenditure.- In cases of expenditure incurred 
in litigation, the test is to see the real nature of the assessee’s claim in the suit before 
deciding whether the expenditure in that suit was of a revenue or capital nature. 
It is immaterial whether the assessee figured as plaintiff ,or defendant; nor the 
ultimate result of the suit is in any sense material, Expenses incurred in a suit 
to maintain the assessee’s claim of title to a capital asset is a revenue expenditure 
and as such deductible. Other expenses like defending air ori E ERA or 
enforcing specific performance of contracts ete., are not expenses laid out or expended 
wholly snd exclusively for the purpose of the business and as such are not permis- 


sible deductions. 
M. Subbaraya Ayyar, V. Sethuraman and S. Padmanabhan for Applicant. 
C, S. Rama Rao Sahib for Respondent. 


R.M. Answered accordingly. 





Panchapakesa Ayyar, F. 


Narayanaswami Iyer v. Swami and 
11th October, 1956. 


others. 

G.R.P. Nos. 1792 of 1954 and 

21I to 214 of 1955. 

` Madras Buildings (Lease and Rent Control Act) (XXV of 1949), section 7 (3) (a) 

(iti) and (c)—Bona fide requirement of a non-residential building for purposes of business 
——-Wholesale business—If different from retail business. 


In order to attract the provisions of section 7 (3) (c) of the Madras Buildings 
(Lease and Rent Control) Act where a landlord seeks to evict a tenant on the ground 
that he requires additional accomniodation, the accommodation required should 
be part of the same building, a portion of which is in his occupation and the other 
portion is in the occupation of the tenant whom he seeks to evict. Where the addi- 
tional accommodation sought for is not part of the’same building, section 7 (3) (c) 
will not-apply, which is restricted to other parts of the same building. e 
‘notwithstanding clause’ in the sub-clause makes it clear that section 7 (3) (a) will 
apply in cases where section 7 (3) (¢) would not. : 


‘In cases of eviction as regards non-residential buildings the wholesale business 
carried on by the landlord is different from his retail business. The mere fact that 
the accommodation sought for by the landlord is not suited or sufficient for his 
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business is not by itself a ground for dismissing bis petition as it is open to.a person 
to locate gis business in any place he chooses. 
T. R. Ramachandran and K. Srinivasa Ayyangar for Petitioner. 
M. S. Venkatarama Ayyar for Respondents. 


R.M. ® Petition’ dismissed. 
Basheer Ahmed Sayeed, F. Soundararajan v. Ekambal. 
24th October, 1956. C.R.P. No. 1524 of 1954. 


Constitution of India—Article 227—Revisional jurisdiction of High Court under—If 
applies to orders of taxing officer—Court-fees Act, section 5—Finality of orders of taxing 
officer—Scope of. 


Court-fees Act (VII of 1870), Article 17 (b) of Schedule II—Suit for partition—Appeal 
Jrom decree in—Court-fee payable—Ad valorem fee on items whose value has been determined. 


It is now well settled that the powers of superintendence vested in the High 
Court under Article 227 of the Constitution of India involves a revisory jurisdiction 
over decisions of Courts subordinate to the High Court even though the relevant 
statute might lay down that the decisions of such subordinate Courts or tribunals 
shall be final. An order of the Master on a question of Court-fee as the taxing 
officer in the Madras High Court, is liable to be set aside by the High Court under 
Article 227 of the Constitution if the order is erroneous on its face or the order 
would cause grave injustice to the party. 


In a suit for partition certain declarations and findings have the effect of giving 
a definiteness to certain items of the assets, which were in dispute at the trial. But 
this does not have the effect of converting the partition suit into a suit of a different 
nature. An appeal against a decree in a partition suit will still be in the nature 
of a suit for partition and Court-fee has to be paid under Article 17 (6) of the 
Schedule II to the Court-fees Act. Simply because the decree gave certain reliefs, 
the value of which became ascertainable, the appeal does not cease to partake 
of the nature of a suit for partition. 


Messrs, Dolia, S. Viswanathan and V. Krishnan for Petitioner. 


G. Ramanujam, The Assistant Government Pleader (K. Veeraswami) 
R. Ekambaram and C. P. Rajagopala Ayyangar for Respondents, 


R.M. Petition allowed. 
Ramaswami, 7. Subbaroya Goundan v, Palani Vel 
qth November, 1956. Goundan. 


Cr]. Appeal No. 138 of 1956. 


Indial Penal Code, section 4gg—Exceptions 1 and g—Charge of defamation—Caste 
panchayat finding a caste man pak of immoral conduct and publishing the same—If protected 
by the Exceptions—Interference by Court—When justified. 


It is no doubt true that as a rule a man’s private character is of no public con- 
cern. But in some instances a private vice of an individual becomes material 
as affecting the social discipline and well-being of a caste. In such cases, where 
in the general interest of a particular society a caste panchayat holds an enquiry 
into an alleged misconduct of a person belonging to that caste and finds him 
guilty of immoral conduct and decides not to permit the offender to take part in 
the religious amd caste functions of that community, the panchayat is protected 
by the Exceptions 1 and g to section 499, Indian Penal Code, if they publish their 
decision to the villagers concerned. Such publications are generally privileged. 
But even in such cases if there is excessive publication or if the publication is done 
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with a vindictive motive and if good faith is wanting, the privilegé will not attach 
to such publications. ° 
A caste panchayat will not lose its character as such merely because one or two 
leading persons of the village belonging to other communities are included in it, 
not as members of the caste panchayat, but as assessors to advise the penchayadars 
on the procedure, etc. 


The actual words used, the manner in which the words are published, the persons 
to whom they are communicated, etc., should all be limited to the reasonable re- 
quirements of the occasion. Good faith requires due care and attention and not 
absolute infallibility. Le 

Caste Panchayats are autonomous bodies and they have a right to inquire 
into all caste wrongs in which the members of that community are interested and 
take such disciplinary measures as they could enforce, so long of course they do not 
violate the principles of natural justice. Their resolutions may be published in 
accordance with the usual procedure adopted by them. 

K. Narayanaswami Mudaliar and R. Lajmi for Appellant. 

V. V. Radhakrishnan for The Public Prosecutor (P. S. Kailasam) for the State. 


K. S. Jayarama Ayyar for Accused. 


R.M. Appeal dismissed. 
Rajamannar, C.J. Indian Insurance, ete. Corporation, Ltd. v. 


gth November, 1956. Paramasiva Mudaliar. 
A.A.O. No. 306 of 1956 and 
C.R.P. No. 979 of 1956. 

Practice—Court-sale of mortgaged property in execution of a decree—Equipments in the 
building—If part of the building—Tests. 

The ceiling board, fans, exhaust fans, etc., of a cinema theatre would not form 
an integral part of the building as such, though they may be required to run a cinema 
in the building. But as regards electric installadons in a building a distinction 
has to be made between the electric fittings on the one hand and the wiring and 
switch board etc., on the other. The wiring and switch board and mains, etc., would 
form an integral part of a building and are intended to go along with the building. 
But electric fittings like fans, shades, bulbs, holders and other fittings cannot form 
an integral part of a building. 

Where what was mortgaged is only a building as such and in execution of 
which mortgage decree the property was brought to sale, the fact that the procla- 
mation of sale described the building as a cinema theatre does not mean that what 
is sold is a running cinema house. It may be that the building was intended to 
be used for running a cinema and it was in fact used as a cinema house. But if 
what is actually mortgaged is only the building and not a running cinema house the 
fittings in the building will not form part of the building sold aand will not pass 
to the purchaser. 


Obiter :—-Appeal held to lie from an order in the circumstances. 

R. Ramamurthi Ayyar for Petitioner in C.R.P. No. 979 and Appellants in A.A.O. 
No. 306 of 1956. 

D. Ramasu.ami Ayyangar P. R. Vardarajan and T. T. Vijayaraghavan for Res- 
pondents. : 

RM. Order modified. 


73 


Rajamannar, C.J. Sasivarna Thevar p. Ponnu. 
14th September, 1956. C.R.P. No. 1324 of 1954. 


Madra$ Buildings (Lease and Rent Control) Act (XXV of 1949), sections 12-B and 
7 (3) (a) (i) —Landlord having a garage on lease—If could evict a tenant from Ris own gar- 
age—Powers of Revisional Authority to interfere with questions of fact—Scope of. * 


Where@ landlord is in occupation of a garage on lease for keeping his vehicles 
he cannot apply under section 7 (3) (a) (ii) of the Madras Buildings (Lease and 
Rent Control) Act for eviction of a tenant in the occupation of his own garage on 
the ground that he requires the same for keeping his vehicle. 


A Judge or a Tribunal exercising revisional jurisdiction is not ordinarily com- 
petent to interfere with the findings of facts arrived at by the inferior tribunal. 
‘The mere fact that an Appellate Authority interfered with findings of fact of the 
Controller without sufficient reason, cannot be a ground for interference by the 
Revisional Authority with the findings of fact by the Appellate Authority. 

(Grounds of interference by the Revisional Authority re-stated.) 

T. S. Kuppuswami Ayyar for Petitioner. 

T. S. Vydianatha Ayyar for Respondent. 


R.M. a Petition dismissed. 
Basheer Ahmed Sayeed, F. Sankaralinga Kone & Co. v. Southern Railway. 
24th September, 1956. G.R.P. No. 1373 of 1954. 


Indian Railways Act (IX of 1890), section 77—Notice under—When required—Code 
of Civil Procedure (V of 1908), section 80—Notice under—sScope of. 

In order to attract the operation of the provisions of section 77 of the Railways 
Act as regards notice, the claim should be made in respect of a loss which has 
occurred before the completion of the carriage of goods. In cases where the goods 
have arrived at their destination without any loss, but the railway could not deliver 
the goods to the consignee as a result of wrong delivery of the same to some other 
party, no question of notice under section 77 of the Act could come into operation 
as there is no claim for compensation for ‘loss of goods’ within the meaning of that 
section. 

AIR. 1952 All. 891 (F.B.), followed. 

1955) 1 M.L.J. 255 and LL.R. 41 Mad. 871, referred. i 
e notice required under section 80, Code of Civil Procedure, should be held 

to be valid, if there is substantial compliance with the provisions of the section and 
a suit should not be held to be bad for non-compliance with the letter of the section. 

(1951) 1 M.L.J. 463, followed. 

S. Mohan Kumaramangalam and K. V. Sankaran, for Petitioner, 

S. S. Ramachandra Ayyar, for Respondent. 


R.M. —— Petition allowed. 
Basheer Ahmed Sayeed, F. Subramania Iyer v. State of Madras. 
5th October, 1956. G.R.P. No. 713 of 1954. 


Societies Registration Act (XXI of 1860), sections 5 to 8—Suit against a registered 
soctety—Form of—Liability of the chairman or secretary—If personal—Sutt against them 
tn their individual capacityp—Liability. 

In cases of societies registered under the Societies Registration Act suits in 
regard to any claim by or against society should be instituted against the governing 
body of the society or its president or secretary or trustees as the rules of the society 
may prescribe. ‘There can be no personal or individual liability of any office- 
bearer of the society in regard to claims against the society. The office-bearer is 
one who holds office as aah at the time of the institution of any suit or proceedings 
and not all past office-bearers who have either retired or ceased to hold office as 
such in the society. 

R. Subram&yam and Ch. Sankara Rao, for Petitioner. 

N.S. Srinivasan and the Government Pleader (C.A. Vaidialingam), for Respondent. 

R.M. e —— Petition allowed, 

M—N RC 
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Rajagopalan and Rajagopala Ayyangar, FF. Royal Talkie Distributors v. 
11th October, 1956. Commissioner of E.P.T., Madras. 
R.C. No® 36 of 1952. 


„Indian Income-tax Act (IX of 1922)—Estimate and apportionment of profits for pur- 
pose of tax in respect of business done outside the taxable territory. 

In cases where an assessee, a film producer and distributor in Inflia hires out 
his film for exhibition outside the taxable territories (in what were then known as 
Indian States) on a percentage basis, in order to estimate the taxable profit of the 
assessee, 25 per cent. of the profits that accrued outside the taxable territory can 
be exempted from tax liability. Normally where an assessee manfactures goods or 
merchandise in one dominion and they are sold in another dominion through a 
selling establishment or agency, the apportionment of profits are done on a 50 per 
cent. basis in each of the places. Treating the exhibition of films produced in India 
and exhibited outside as sale if the assessee himself exhibits the film outside India 
and carries out all the operations himself he will be entitled to exemption of tax 
on 50 per cent. of the profits that accrued by such exhibition. But in cases where 
the assessee hired out the film to another exhibitor on a percentage basis and has 
employed his own servants also for supervision, etc., the profits should be held to 
be earned by the joint effort of the assessee and the exhibitor and as such a further 
apportionment between the assessee and the exhibitor on a half and half basis 
would afford an acceptable basis for a reasonable assessment of the assessee’s pro- 
fits in regard to such exhibition of their films. ; 


M. Subbaraya Ayyar, for Applicant. 
C. S. Rama Rao Sahib, for Respondent. 


R.M. —— Answer accordingly. 
Rajagopala Ayyangar, F. Narayana Ayyar v. State of Madras. 
11th October, 1956. W.P. No. 771 of 1954. 


Civil Service Regulations, Article 470~——Pension of a Government servant—If could be 
reduced by the Government. 

The right of a retired Government servant to pension is not a matter of right 
and is dependent upon the rules of service and is governed by Article 470 of the Civil 
Service Regulations, Under this Article the Government, which is the authority 
to sanction pension, has power to fix the pension at a figure lesser than the maxi- 
mum allowable on the ground that the service of the employee concerned has not 
been thoroughly satisfactory. 


K. S. Ghampakesa Ayyangar and K. G. Srinivasan, for Petitioner: 
The Special Government Pleader (V. V. Raghavan), for the State. 


R.M. ——— Petition dismissed. 
Rajagopalan, F. Kuppuswami Pillai v. State of Madras. 
25th October, 1956. W.P. No. 332 of 1956. 


Madras District Municipalities Act (V of 1920), sections 119 and 124 and Schedule IV 
—Finance Rules, Rule 53—Sanction of Government to incur extraordinary expenditure by a 
Municipal Councitl—Scope of power exercised by Government—If administrative. 


In sanctioning an extraordinary item of expenditure by a Municipal Council 
the State Government is only doing an administrative or ministerial act. Under 
the scheme of the District Municipalities Act it is for the Municipality concerned 
to resolve to make any payment to any other institution out of its funds and the 
State Government itself has no power to direct any such payment. It is no doubt 
true that the State Government exercises a statutory power in according or with- 
holding sanction to the Municipality as regards any proposed item of expenditure. 
But this right of the Government to maintain control over the expenditure of a 
municipality on grounds of policy is not in exercise of any judicial or quasi-judicial 
power to determine the rights of any one. The statutory powér of the Government 
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is administrative in scope and the exercise of such a power is administrative in cha- 
racter. Such an, administrative order cannot be questioned in proceedings under 
Article 226 of the Constitution of India. 

Messrs. Row and Reddy, for Petitioners. 

The Advocate-General (V. K. Tiruvenkatachart)-The Special Government Plea- 
der (V. V. Raghavan) and C. A. Voaidtalngam, for Respondents. 

R.M. ®. ——— Petition dismissed. 
Rajamannar, C.F. and Panchapakesa Ayyar, J. V.K. John v. G. Vasantha Pai. 


gist October, 1956. 
W.A. No. 19 of 1956 
W.P. No. 4.78 of 1956. 


Representation of the People Act (XLII of 1951), section 83 and section 125 (3)— 
Interpretation of section 83—‘Circular’—Meaning of—Election Feb against ‘ A? to seé 
aside his election—Allegation that other candidates like B and OC committed corrupt practices 
—Tribunal if can inquire into. 

A ‘circular’ is something addressed to a circle of persons and includes any notice, 
advertisement, etc., produced for distribution. A document may be a circular 
but not necessarily a placard, poster or bill. Hence any letter or notice printed and 
circulated among the voters will be within the meaning of the term ‘circular’ in 
section 125 (3) of the Representation of the People Act. 

A petitioner in an Election Petition cannot be permitted to include in his peti- 
tion allegations which are irrelevant to the relief claimed by. him. ` The petition 
should contain only such facts on which the petitioner relies to obtain the specific 
relief which he claims. Where a petitioner seeks to have the election of the re- 
turned candidate set aside on the ground of corrupt practices, the petitioner can- 
not be permitted to put in allegations of corrupt practices committed by the other 
contesting candidates and the tribunal cannot inquire into such allegations. 

(1955) 2 M.L.J. (S.C.) 289 : (1954) 1 M.L.J. (S.C.) 489, Explained. 

(Scope of Representation of People (Second Amendment) Act, 1956 which 
has altered the law explained. 

M. K. Nambiar, K. Krishnaswami Ayyangar, T. Ramaprasada Rao and K. K. Venu- 
gopal, for Appellant and 

T. Krishna Rao, for Respondent in W.A. No. 19 of 1956. 


M. K. Nambiar, T. Ramaprasada Rao and K. K. Venngopal, for Petitioners and 
M. G. Kamath for Respondent in W. P. No. 478 of 1956. . 


R.M. — Order quashed. 
Rajamannar, C.F. and Panchapakesa Iyer, F. Sarangapani Naidu v- 
rath November, 1956. Kalyanasundaram High School. 


W.A. No. 103 of 1956. 


Contract of Service—Agreement between management of a school and its teaching staff 
-—Agreement providing inter alia the grounds for termination of services—‘Any other good 
cause’ —Scope of. 

Where a clause in the contract of service between the management of a school 
and its teacher provided that the services of a teacher could be terminated only 
for stated reasons and prescribed the procedure to be followed in such cases such as 
giving of notice and reasonable opportunity etc., it is not open to the management 
to terminate the services merely because it felt that such termination was in the 
interests of the institution due to the strained feelings between the teacher and the 
management. : The mere existence of a clause for any other good cause may not 
cover such a case and even if it does the procedure prescribed should be followed | 
and the teacher should be informed of the ground on which his services are proposed 
to be terminated. 

S. Mohan Kumaramangalam and T. Govindarajulu, for Appellants. 

. M. K. Nambiar and K. K. Venugopal, for Respondents. 
The Special Government Pleader (V. V. Raghvan), for the State. 


RM... SS i Appeal allowed. 
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Rajagopalan, F. Govindaswami v. Vadivelu Naicker. 
13th November, 1956. W.P. No. 429 of 1956. 
Elections—Municipal Elections—Election dispute—Election Commissioner counting 
certain tendered votes as valid—Equality of votes—Election Commissioner if has power to 
declare a candidate elected by casting lots. 

An Election Commissioner to decide election disputes under the Municipal 
law is a statutory creation and his powers have to be sought within thetfour corners 
of that statute and the statutory rules. He could claim no inherent powers. In 
deciding election disputes, in cases of equality of votes between the candidates, 
the Election Commissioner has no power to decide the issue by casting lots as no 
such power is given to him by the Ket or rules, It may not be permissible to im- 
port the specific statutory provisions of the Representation of the People Act into 
the statutory rules framed for the decision of election disputes under the District 
Municipalities Act. 

K. Bashyam and C. Natarajan, for Petitioner. 

The Special Government Pleader (V. V. Raghavan), for the State. 

S. Ramachandra Ayyar, for Respondent. 


R.M. ec Rule absolute. 
Ramaswami, F. Kanagan, In re. 
13th November, 1956. Crl. Rev. Case No. 802 of 1956. 


Cr. R. P. No. 753 of 1956. 

Essential Commodities Act (X of 1955), section 7-(1) and Madras Rice Mill Licensing 
Order, 1954, Clause 2 (1)—“No persons shall mill rice or hull paddy, etc., except in accor- 
dance with terms and conditions f a licence” —“No person” —If would include the agent 
of the licensee. . 

The expression ‘ no person’ in clause 2 (1) of the Madras Rice Mill Licensing 
Order, 1954, would include the power-of-attorney agent of the owner of the mill, 
who js the licensee of the mill. Hence an agent of the licensee, if he contravenes 
the conditions of the license, will be liable to be prosecuted for such contravention. 
Where a statute imposes an absolute prohibition, the doing of the forbidden act 
itself furnishes the mens rea and a master will be vicariously liable fcr the acts of 
his servant, even if the acts of the servant are unauthorised. Proof of knowledge 
on the part of the master is not necessary. 

G. Gopalaswamt and V. Gopinathan, for Petitioners. 

V. V. Radhakrishnan and the Public Prosecutor (P. S. Kailasam) for the State. 


R.M. —— Petition dismissed. 
Rajagopalan and Rajagopala Ayyangar, FF. Ramraj Tobacco Trading Co. 
16th November, 1956. v. Asst. C. T. O., Attur. 


W.P. Nos. 871 of 1955. 

Madras General Sales-tax Act (IX of 1939), section 5, ifems (vit) and (viii ) as amended 
by section 2 of the Madras Tobacco (Taxation of Sales and Registration) Act (XII of 1955) 
—Validity—Madras General Sales-tax Act, section 3 (1-A)—Validity. 

Section 2 of the Madras Act XIII of 1955 which has amended section 5 of 
the Madras General Sales-tax Act by adding two more items, (vii) and (viii), bring- 
ing in the sale of tobacco and tobacco products within the scheme of a single point 
tax under the said Sales-tax Act is valid and cannot be challenged on the ground 
that the tax imposed amounts to a duty of excise. Nor does the amendment offend 
Article 14 of the Constitution. 

Section 3 (1-A) of the Madras General Sales-tax Act introduced by the Madras 
Act VII of 1955 is only a machinery provision intended for securing to the State 
the tax due and payable to it. The provision does not amount to taxing an anti- 
cipated sale but is only a provision designed to ensure that a certain tax liability 
shall not be evaded. The rules relating to provisional assessment and collection 
of tax, which are brought into conformity with the Act by this amendment are 
valid and within the legislative power of the State. 

K. Bashyam, T.R. Srinivasan and T. Ramlingam, for Petitioner. 

The Advocate-General (V. K. Tiruenkatachart) and the Assistant Govern- 
ama pode (K. Veeraswamt), for the State. 


[Enp oF (1956) 2 M.L.J.. N.R.C] 


Petition dismissed, 
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NOTES OF INDIAN CASES. 


Nanak CHAND v. STATE OF Punjas, (1955) 1 M.L.J. 141 (S.G.). 


Both sections 34 and 149 of the Penal Code deal with'combination of persons 
who become punishable as sharers in an offence. Thus they have a certain resem- 
blance and may to some extent overlap. In Karnail Singh v. State of Punjab?, the 
Supreme Court points out that it is a question to be determined on the facts of each 
case whether the charge under section 149 overlaps the ground covered by section 
34. The sections are, however, substantially different and as stated in Dalip Singh v. 
Siate of Punjab?, the common intention required by section 34 and the common 
object required by section 149 are far from the same thing.” In Mahbub Shah v. 
Emperor®, Sir Madhavan Nair observed in regard to section 34: “ Section 34 lays 
down a principle of joint liability in the doing of a criminal act.......... Under 
the section the essence of the liability is to be found in the existence of a common 
intention animating the accused leading to the doing of a criminal act in furtherance 
of such intention. To invoke the aid of section 34 it must be shown that the cri- 
minal act complained against was done by one of the accused persons in furtherance 
of the common intention of all; if this is shown, then liability for the crime may be 
imposed on-any one of the persons in the same manner as if the act were done by him 
alone. This being the principle it is clear to their Lordships that common intention 
within the meaning of the section implies a prearranged plan and to convict the 
accused of an offence applying the section, it should be proved that the criminal 
act was done in concert pursuant to the prearranged plan”. ‘Though there should 
be a prearranged plan and premeditated concert it’need not be elaborate and it 
could arise and be formed suddenly as recognised in Pandurang v. State of Hyderabad.* 
‘The distinction between the ‘common intention’ required by section 34 and the 
‘common object’ required by section 49 was dealt with by Lord Sumner in Baren- 
dra Kumar Ghose v. King Emperor. He stated: “Section 34 deals with the doing of 
separate acts, similar or diverse, by several persons, if all are done, in furtherance of a 
common intention, each person is liable for the result of them all as if he had done 
them himself for that act”. Referring to section 149 he said : “ It creates a specific 
offence and deals with the punishment for that offence alone. It postulates an 
assembly of five or more persons having a common object, namely one of those 
named in section 141, and-then the doing of acts by members of it in prosecution of 
that object. There is a difference between object and intention, for though their 
object is common, the intention of the several members may differ and indeed may 
be similar only in respect that they are unlawful, while the element of participation 
in action which is the leading feature of section 34, is replaced in section 149 by 
membership of the assembly at the time of committing the offence”. It is thus 
clear that while section 149 creates a specific offence, section 34 merely provides 
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for constructive guilt ; while the principal element in section 34 is the common 

intention to commit a crime there is no question of such intention in section 149 ; 

object is different from intention, for, although the object may be common, the 

intention of the several members of the assembly may differ and it is a®question of 
fact in each case whether the charge under section 149 overlaps the ground covered 

by section 34. Under section 149 if an offence is committed by a member of an 

unlawful assembly in prosecution of the common object of the assembly or such as 
the members of the assembly knew to be likely to be committed in prosecution of 
the common object, in such circumstances, every person who was a member of the 

assembly at the time of the commission of the offence is guilty of that offence. In 

other words, a person who is a member of an unlawful assembly becomes guilty 

of the offence committed by another member in the assembly in the circumstances 

mentioned in the section although he had no intention to commit that offence and 

Kad done no overt act except his-presence in the assembly and sharing its common 
object. Without the provisions of the section a member of an unlawful assembly 

could not have been made liable for the offence committed not by him but by 

another member.. ‘Therefore.where the charge of being members of an unlawful 

assembly fails there can be no conviction of any of them for an offence which he had 
not himself committed. It would follow, therefore, that it will be illegal to convict 

an accused of the substantive offence under a section without a charge being framed 

in that behalf, if he was acquitted of the offence under that section read with 

section 149. The view held in Theethumalai Goundar v. Ring-Emperor! that section 

149 does not create an offence because, it does not provide for punishment, cannot 

be regarded as good law after the decision of the Privy Council in Barendra Kumar's 

case*, The instant case points out that section 149 creates an offence but the 
punishment must depend on the offence of which the offender is by that section ` 
made guilty. It makes it clear that by framing a charge under section 302 read 

with section 149 against a person the Court practically indicates to the person 

that he is not charged with the cffence of murder and that to convict him indivi- 

dually under section 302, intention on his part to commit murder will have to be 

proved. In a charge under section 302 read with section 149, in defending himself 
the appellant is not called upon to meet such a charge and in his defence he 

may have considered it unnecessary to concentrate on that part of the prosecution 

case. 





Suraj PAL v. STATE or UTTAR PRADESH, (1955) 1 M.L.J. 203 (S.C.). 


This is yet another pronouncement of the Supreme Court on the scope of 
section 149, Indian Penal Code. It brings out vividly how a charge against a person 
ag a member of an unlawful assembly, in respect of an offence committed by one 
or other of the members of that assembly in prosecution of its common object, is 
substantially different from a charge, against an individual, for an offence directly 
committed by him while being a member of such an assembly. While in the 
latter case the liability is only for acts directly committed by him, in the former 
case the liability is for acts which may have been done by any one of the other 
members of the unlawful assembly provided that such acts were in prosecution of 
the common object of the assembly or were such as the members knew to be likely 
to be committed. A charge under section 149 puts the person on notice only of 
two alleged facts, namely, (i that the offence was committed by one or other of 
the members of the unlawful assembly of which he is one, (ii) that the offence com- 
mitted in prosecution of the common object is such as was known to be likely to be 
committed. It follows that where direct individual liability is sought to be fastened 
upon a person it can only be done with reference to a specific charge in respect of 
the particular offence. The framing of a distinct and: specific charge in respect 
of every distinct head of criminal liability constituting an ‘offence is normally the 
foundation for a conviction and sentence therefor. In the absence of such specific 
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charges a conviction under sections 307 and 302, and sentences of transportation 
for life and death respectively, may well be a serious lacuna in the, proceedings occa- 
sioning prejadice to the accused in his trial... On this matter, the denon in Nanak 
Ghand v. State of Punjab1, contains a somewhat different outlooks Thate decision 
suggests that section 149 creates a specific offence. The instant case would treat 
it'as being an open question. Nanak Chand’s caset, distinguishes section 149 from 
section 34.meferring to the latter section as dealing with ‘constructive liability’. 
The present decision, however, talks of section 149 as creating a distinct head of 
criminal liability which has come to be known as ‘ constructive liability’, Above 
all in the former decision the absence of a specific charge under section 302 is held 
by itself to constitute prejudice to the accused rendering the trial ill ; whereas 
the assumption in the instant case seems to be to regard it as a question of fact in 
each case. It is to be noted that this last conclusion has been reached in a recent 
ruling of the Supreme Court in Willie (William) Slansy v. State of Madhya Pradesh, 
rendered by a Bench of five Judges. One of the learned Judges, Chandrasekhara 
Atyar, J., refers to the earlier conflict of outlook in the following terms: ‘‘ This 
appeal comes pefore us on a reference owing to a conflict between two decisions 
of this Court, Nanak Chand v. State of Punjab1, and Suraj Pal v. State of Uttar Pradesh, 
Where there is a charge against an accused under section 302 read with section 149 
if section 149 is inapplicable to the facts, can the accused be convicted under sec- 
tion 302 without a specific charge? In the first case it was held that the omission 
to have a specific charge under section 302 amounted to an illegality. In the 
latter case the view was taken that it was a mere irregularity curable if no prejudice 
was caused to the accused’’, Imam, J., however, observed that “a careful exa- 
mination of these two cases does not reveal any substantial conflict between term ”. 
In the result, all the learned Judges held that whatever may be the irregularity it 
is not to be regarded as fatal unless there is prejudice, and that where the accused is 
found to have had a fair trial in the sense that he knew what he was being tried for, 
that the main facts sought to be established against him were explained to him fairly 
and clearly and he was given a full and fair chance to defend himself and there was 
no prejudice, thé conviction must stand whatever the irregularities, whether trace- 
able to the charge or to a want of one. In this view it is always a question of fact 
in such cases whether the absence of a distinct and specific charge has caused pre- 
judice to the accused so as to vitiate the trial. 





MutTHUGHELLAPPA v. PALANIAPPA, (1955) 2 M.L.J. 28. 


The effect of the appointment of a receiver as well as his powers are still matters 
which continue to give rise to interesting problems, It is settled law that a receiver 
is not an agent for any person. Nor is he to be regarded as a trustee, Corporation 
of Bacup v. Smith*, Angel v. Smith®. In Hanumant Narayan Kulkarni v. B. R, Fainapur®, 
in considering the position of receivers, the Bombay High Court observed : “ Recei- 
vers appointed by the Court are officers of the Court and not the legal representa- 
tives or assigns of all or any of the parties to the suit...... The proper procedure 
ina case of this sort where an estate of which a receiver has been appointed. 
includes a decree. to be executed is for the receiver to apply in the suit in which he 
was appointed for liberty either to file a fresh darkhast in his own name, or to continue 
the existing darkhast in the name of the darkhastdar on giving him a proper in- 
demnity as to costs”. In the case under notice, a receiver appointed for the col- 
lection of debts sought to sue on one of those debts in the very Court which appoint- 
ed him, whereas normally such a suit should have been brought in a different Court. 
Reliance was placed on Read v. Brown”, where the plaintiff by reason of his becoming 
the assignee of a. debt, the assignment having been effected by a party to the instru- 
ea aAa ce ene a 


r. (1955) 1 MLJ. 141 : (1955) S.G.J. 241 4 (1890) 44 Ch.D. 395. 
; = 1804 9 Ves. 335+ 


(S.C). 
Qe. (195) S.G, . £82 (S.C. aes 7 + 1938 Bom. 458: 40 Bom. L.R. 
3- (1955) I MEJ 203 : (iss) S.C:J. $51, 93a. 

> yi - 9. L.R. (1888) 22 Q.B.D. 128. 


4 THE MADRAS LAW. JOURNAL: (N.LG.). [1956 


ment and thereby having conferred on him a right to the debt, was held to have a 
cause of action for suing on the debt. Iris true thatin the case of a promissory note 
or hundi, which was executed atone place and assigned at another plate, the place 
of assignment is also clothed with jurisdiction to entertain the suit. It is equally 
true’ that assignment was considered to be a vital factor in the establishment of 
the right to recover the debt and to constitute the cause of action according to the 
ruling in Read v. Brownt. It is, however, a far cry from assignment*to an order 
appointing a receiver to collect the debt. The latter only gives authority to realise 
the debt, and to await the directions of the Court as regards its disposal where such 
directions had not been given at the time of the appointment of the receiver. The 
appointment is certainly not tantamount to the assignment of the debt. The nexus 
being wanting, it would follow that the receiver by virtue of his appointment to 
collect debs or even a particular debt will not become clothed with jurisdiction 
to file within the jurisdi..tion of the appointing Court suits for the recovery of the 
debts or debt which ordinarily must be filed in Courts outside the jurisdiction of 
the Court which appointed him. 


Georce S. JoszepH v. Mrs. HARRET SunparI Epwarb, (1955) 2 M.L.J. 43 
{F.B.). 

Apart from the decision in the case reaffirming the principle laid down in 
Sumathi Ammal v. Paul®, that the decree that should be passed by the High Court 
in its original matrimonial jurisdiction in a petition for nullity of marriage should 
he in the first instance a decree nisi and not a decree absolute, the case is also of 
interest for the question raised namely, whether section 7 of the Indian Divorce 
Act despite its having been preserved by the Adaptation of Laws Order, 1950, should 
not be followed by the Indian Courts after the country became independent and 
a Republic, for the reason thatit is not proper for a free country in its administration 
of justice to respect a statute laying down that the laws and regulations of another 
country should be followed in toto in any matter. Section 7 lays down “ subject 
to the provisions contained in the Act, the High Courts and District Courts shall 
in all suits and proceedings hereunder act and give relief on principles and rules 
which in the opinion of the said Courts are as nearly as may be conformable to the 

rinciples and rules on which the Court for Divorce and Matrimonial Causes 
in England for the time being acts and gives relief”. It follows that ifthe Divorce 
Act is silent on any point, the Courts in India will have to’give relief‘even now, 
according to the principles and rules prevalent in England. Again the words 
t for the time being ” would seem to suggest that the Indian Courts will have to 
follow any changes made in those principles and rules in England from time to time 
in regard to divorce and matrimonial practice. The Indian waggon is thus prima 
facie hitched to the English star. In Iswarayya v. Swarnam Iswarayya®, the Privy 
Council had clearly stated that section 7 of the Act had made it abundantly clear 
that the legislative authority in enacting the Indian Divorce Act had in view the 
rinciples and rules upon which the Courts in England acted and gave relief and 
it was therefore not irrelevant to enquire how matters stood and stand there in rela- 
tion to such matter. In Sumathi Ammal v. Paul?, also, this view was expressed and 
Stone, J., pointedly observed that even statutory changes in the principles and 
rules in England will have to be followed by the Courtsin this country in the absence 
.of any provision to the contrary in the Divorce Act. In regard to the argument 
that the continuance of this position will now be repugnant to the status of the 
country, Govinda Menon, J., notices the anomaly but seeks consolation in the fact 
that the Indian Divorce Act is founded chiefly on Englishlaw. The learned Judge 
Observed : “ There is no doubt an anomaly in that the Indian Courts have to keep 
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place with the practice in England and to note the changes that are made in the 

rinciples and rules of English divorce laws from time to time. But after all the 

ndian Diwrce Act is founded mainly, if not solely, on the English Act and one 
does not feel that it is incongruous to keep pace with the changes that are made from 
time to time in the parent law. The learned Judge also points out that the Censti- 
tution itself has in Article 105 (3), apropos of another matter, laid down : “ the 
powers, pri@ileges, and immunities of each House of Parliament and members and 
the Committees of each House shall be such, as may from time to time be defined 
by Parliament by law, and until so defined shall be those of the House of Commons 
of the Parliament of the United Kingdom, and of its members and Committees at 
the commencement of the Constitution ”’. 


VADYANATHA AYYAR v. THe Iypian Bang, Lro., (1955) 2 M.L.J. 99. 


A corporation or joint stock company has a legal personality of its own with 
rights and capacities, duties and obligations separate from those of its individual 
members, By virtue of such personality, the fundamental rights guaranteed by 
the Constitution are available to corporate bodies also. In Charanjit Lal Chowdhury v. 
The Union of India}, it was observed by Mukherjea, J.: “ The fundamental rights 
guaranteed by the Constitution are available not merely to individual citizens 
but to corporate bodies as well except where the language of the provision or the 
nature of the right compels the inference that they are applicable only to natural 
persons. An incorporated company, therefore, can come up to this Court for 
enforcement of its fundamental rights and so may the individual shareholders to 
enforce their own; but it would not be open to an individual shareholder 
to complain of an act which affects the fundamental rights of the company except 
to the extent that it constitutes an infraction of his own rights as well. In Darnell v. 
Indiana®, it was held that an individual shareholder cannot complain in his own 
name and on his own behalf of the infringement of the fundamental right 
to property of a company, and that prima facie the company would be the proper 
person to come forward in vindication of its own rights. In that case, the owner 
of a share in a Tennessee Corporation was not allowed to complain that an Indiana 
law discriminated against Tennessee Corporations in that it did not make any 
allowance as it did in the case of Indiana Corporations, where the Corporation 
had property taxed within the state. A shareholder is no doubt interested 1n seeing 
that a company of which he is a shareholder is not deprived of its property. But 
an interest in the company owning an undertaking is not tantamount to an interest 
in the undertaking itself. The undertaking is the property of the company and not 
that of the shareholder, and so he does not have a direct interest in the property 
of the company and has no locus standi to sue in his own name. These principles 
are quite in tune with the well-settled doctrines of company law. Itis an ele- 
mentary principle of such law that the Court will not interfere with the internal 
management of companies acting within their powers and in fact has no jurisdic- 
tion to do so. It is also of such law that in order to redress a wrong done to 
the company the action should prima facie be brought by the company itself, Foss v. 
Harboitle?, Mozley v. Alston*. The latter rule is, however, subject to the exception 
that where the persons against whom relief is sought themselves hold and control the 
majority of the shares in the company and will not permit an action to be brought 
in the name of the company, the shareholder can institute a suit in his own name, 
Burland v. Earle’. The exception becomes necessary in order to give a remedy for 
a wrong which would otherwise escape redress. It is obvious that in such an action 
the plaintiff’s right to relief will be just that which the company itself would have 
if it were the plaintiff. The shareholder cannot complain of acts which are valid 
if done with the approval of the majority of the shareholders or are capable of 
being confirmed by the majority. The cases in which the minority can complain 
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and maintain an action are confined to those in which the acts complained of are 
ofa fraudulent character or beyond the powers of the company. A familiar example 
would be where the majority are endeavouring directly or indirectly to eppropriate 
to themselves money, property or advantages which belong to the company or in 
which the other shareholders are entitled to participate. In Hoole v. Great Western 
Railway Co.1, it was held that an individual member of a corporation may main- 
tain a bill in his own name without suing on behalf of other persons as well as him- 
self to restrain the corporation from doing an ultra vires act. Lord Cairns, L.J., 
observed : “ If the arrangement which has been proposed is legal, is inira vires, 
the company through their general meeting have power to carry it into effect ; 
if on the other hand it is ultra vires, if it is illegal, any member of the company may 
dissent from it and has a right to appeal to this Court to be protected against its 
effects”. Sir John Holt, L.J., added: ‘If the act complained of is illegal, 
as I think it is, I do not...... see why any single shareholder should not be at 
liberty to file a bill to restrain the company from exceeding their powers”. Even 
where the action is not ultra vires still if 1t amounts to an oppression of the minority 
a suit may be brought by a shareholder in his own name. Thusin Cooke v. Deeks*, 
it was said that even supposing it to be not ulira vires of a company to make a present 
to its directors, it appears quite certain that directors holding a majority of votes 
would not be permitted to make a present to themselves, as that would be to allow 
a majority to oppress a minority ; and in the same way if directors have acquired 
for themselves property or rights which they must be regarded as holding on behalf 
of the company, a resolution that the rights of the company should be disregarded 
in the matter would amount to forfeiting the interest and property of the minority 
of shareholders in favour of the majority and that by the votes of those who are 
interested in securing the property for themselves. It was held that such use of 
the voting power has never peen sanctioned by the Courts. The Indian Courts 
also have applied these principles. In Vadilal v. Manecklal®, a plaint was filed on 
March 7, 1919, by a shareholder of a company alleging that the firm of the first 
defendant, as agents of the company, had been guilty of fraud and had used its 
fiduciary position to btain pecuniary advantages for itself. Oĥ rst April, an 
extraordinary meeting of the defendant company was held at which the company 
affirmed the course of dealings which the first defendant, the agents of the company 
had taken and repudiated the suit of the plaintiff, the plaintiff having been the sole 
dissentient at that meeting. It was held that the suit would lie, to ascertain the 
facts before it is finally determined whether the action of the majority can in fact 
bind the minority. The points that emerge are: (i) a shareholder has no doubt 
an interest in the company but that does not give him an interest in the undertaking 
of the company, (ii) a shareholder has no locus standi to bring a suit in his own 
name and on his own behalf seeking redress for the company, (ii) if, however, 
the company is doing an act which is ultra vires or which is tantamount to an oppres- 
sion of the minority by the majority or where the majority are endeavouring directly 
or indirectly to appropriate to themselves money, or property which belongs to 
the company, the minority can sue, (iv) such a suit may be permitted, where fraud 
is alleged, just to ascertain the facts before a final decision is taken whether the act 
of the majority is binding on the minority. In the instant case, the allegation was 
that the managing director of the company had allowed the properties of the company 
of which the applicant was a shareholder to be sold at a Court auction sale and to 
be purchased by a person who was in effect a nominee of the managing director, 
for an unconscionably low price. The applicant had filed an appliéation undér 
Order 21, rule go, Civil Procedure Code, to set aside the sale and claimed that he 
was a person whose interests were affected by the sale and was therefore competent 
to apply under the provision. Following the principles ofthe decisions set out 
Supra, it was held that the applicant had no direct interest in the property affected, 
the legal ownership of such property being vested in the company and none else, 
and therefore if the applicant wanted to-move-in the matter it should be only in 
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the manner provided by the constitution of the company and the provisions of the 
Companies Act and not by resort to Order 21, rule go. 
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The case is of interest for the view taken that the Court can apply a judicial 
corrective to the extreme lengths to which the onus cast, on the creditor by section 
51, Civil Procedure Code, where he seeks the committal of the judgment-debtor to 
prison may.be taken, by the Court inferring from all the materials placed before it 
that the judgment-debtor had means to pay, instead of treating it purely as a question 
of onus. Section 5 of the Debtors’ Act of 1869 in England provides for the com- 
mittal of a debtor who has not paid a judgment-debt to prison provided the Judge 
is satisfied that the defendant was able to pay the debt but has not done so. The 
leading case on the construction of the section is a decision of Luxmore, J., in In re 
a Judgment-Debior1, which has always been accepted as stating the principles which all 
Courts should apply when applying that section. That decision makes the point 
that it is unusual to make a committal order on the first judgment summons except 
at any rate, in respect of defaulters on an instalment order. The learned Judge 
said : “ It is the fact, however, that the section does not enable the judgment- 
creditor to ask merely for an instalment order. Before the Judge can make an 
instalment order he must have before him an application for committal. It is 
accordingly the practice of the Court always to require evidence of means to be 
filed on a judgment summons, and not to make a committal order on the first appli- 
cation (save in the most exceptional cases); but to give the debtor an opportunity 


of meeting the judgment by paying instalments adjusted according to his means ”. ' 


The raison d'etre behind the practice requiring the passing of an order to pay in 
instalments instead of straightaway passing a committal order is that such an order 
will trench on the liberty of the citizen, and personal liberty is particularly the 
subject of conceun of English law. If, after every opportunity being given to pay 
the judgment-debt, the debtor contumaciously does not pay having the means to 
pay, then alone the Court should order committal to prison for non-payment 
of the debt. It is in the fitness of things that in India also the same procedure 
should be followed. In fact, the abolition ofimprisonment as a method of recovering 
a decree debt ordinarily, and the exemption from arrest granted to persons who are 
in receipt of a slender income only are the outcome of the recommendations of the 
Royal Commission on Labour known as the Whitley Commission. Be that as 
it may, having regard to the importance attached to personal liberty under the 
Constitution, it would but be proper if committal orders are not passed. unless the 
Court is absolutely satisfied that the debtor is a person who having the means to 
pay yet would not pay. In Barefoot v. Clarke®, on the first application itself the 
county Court Judge had passed a committal order without in the first instance 
passing an order for payment in instalments. ‘The defendant was to stand commit- 
ted for fourteen days under the order but it was not to be put into force if the sum 
of £32-1-4 (the amount payable by the judgment-debtor) were paid into Court 
by instalments of £2 every twenty-eight days, starting with 16th January, 1949. 
The Court of Appeal set aside the order on the ground that though there was no 
provision for applying for an order for instalmentary payments, yet, in view of 
the practice followed by the Courts, such an order should first be passed on the 
judgment summons for committal, even if the Court felt that the defendant was 
not a truthful person. In fact Evershed, L.J., acidly remarked : “ The result is 
fortunate for the defendant, for I, for my part, have no doubt that sheis untruthful 
and contumacious”’. It is one thing to allow all this latitude for the judgment- 
debtor but it is an entirely different thing to say that committal order should be 
denied merely because the creditor fails to discharge the onus cast on him to es. 
tablish that the debtor had the means to pay and still had not paid, even though 
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from all the materials before him the Judge is satisfied that the debtor is such a 
person. The instant decision takes the view that there is nothing in section 51 
of the Civil Procedure Code to prevent the Court from exercising a eorrective to 
the extreme lengths to which the onus cast on the creditors by the section may be 
taken by inferring from the materials before it as regards the statutory findings 
required by proviso (a) (2) and (b) of section 51. 

: e 





Prox! v. PERUMAL THEVAR, (1955) 2 M,L.J. 132. 


It is settled law that, under section 2 of the Madras Revenue Recovery Act 
of 1864, it does not mean that any particular land is security for the public revenue 
only in so far as the revenue is assessed upon itself ; so much so, when a defaulter 
holds two plots of land in the same district free of encumbrances both are likely 
to be sold under section 42 of the Act for the arrear of revenue due upon either, 
Secretary of State for India v. Pisipati Sankarayya*. It is only for the sake of convenience 
that separate amounts are entered as the revenue due upon separate numbers held 
under a single patta. The demand of the Government in the matter of land revenue 
is in truth a consolidated demand and the liability for the entire sum mentioned 
in the patta is charged on every land in the patta. Thus all the lands of the land- 
holder are security for all the land-revenue payable by him, Gunnam Dorayyo v. 
aca So Ayyannacharyulu*. Interesting questions have frequently come up before 
the Courts relating to the respective rights of mortgagors and mortgagees, where 
either of them being responsible for payment of revenue has committed default 

and the mortgaged property has been brought to sale for realisation of the Govern- 
ment demand. If the mortgagor is the person responsible for the payment of . 
Government revenue and commits default and the mortgaged property is brought 
to sale and is purchased either by the mortgagee himself or by an outsider there 
is no question of the mortgagor continuing to have any interest in the property on 
the maxim that a man cannot take advantage of his own wrong. Where, however, a 
revenue sale is effected as a result of the mortgagee’s default in paying the Govern- 
ment revenue, there being no fault attributable to the mortgagor, it has been held 
that the mortgagor’s title in the property will cease to exist and the purchaser will 
take the property with an absolutely free title, if the purchaser was a third party, 
Panchanatha Iyer v. Swaminatha Iyer*. But if the defaulting mortgagee himself had 
been the purchaser at the revenue sale then the maxim that a man cannot take 
advantage of his own wrong will come into play. Thus in Kalappa v. Shivayya', 
the Bombay High Court points out that while the general rule is that Government 
sale for arrears of revenue gives a title to the purchaser against all the world, the 
rule is, however, subject to the exception that if it is caused by the default of the 
mortgagee, the mortgagor’s right to redeem the mortgage and recover the land 
is not taken away. In the instant case, which was a case of usufructuary mortgage 
ofa certain property, the mortgagee had undertaken to pay the Government revenue 
on the mortgaged property and in fact had paid it. For non-payment of revenue 
of the other lands of the mortgagor in the same patta, the land covered by the usu- 
fructuary mortgage was put up at revenue sale and the mortgagee himelf purchased 
the mortgaged property. The argument was that, inasmuch as the demand under 
a patia is a consolidated demand every item of land in the patta being liable for 
the entire demand, the land covered by the usufructuary mortgage was also liable 
for the payment of revenue due on other lands, and since the mortgagee had not 
paid the same and the suit propery had been sold the mortgagee cannot take 
advantage of the sale brought about by this non-payment of the revenue due on 
other lands as well. The fallacy in the argument lies in the fact that while it is 
true that every property included in the patta is in a general sense liable for the 
entire revenue payable on the lands in the patta it will not be true to say that there 
is a liability on the part of the mortgagee who has under the agreement between 
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the parties to pay the revenue due in respect of the mortgaged item only to pay the 
demand in respect of every other item of land included in the patta of the land- 
holder. Waving regard to the principle laid down in Panchanatha Iper’s caset, that 
even where the revenue sale is occasioned by the mortgagee’s default in.paying the 
Government revenue he had undertaken to pay still the mortgagor’s title in the 

perty will cease to exist as against a third party purchaser, it seems to be clear 
that where@the sale is due to the default of the mortgagor it will be.an a fortiori 
case and it should make no difference in the result even if it was the mortgagee that 
was the purchaser, particularly where the non-payment was in respect of items 
not covered by the mortgage, and the sale is of the mortgaged item it being in the 
same patta as the items in respect of which the default in payment of revenue was 
made. The ruling in the instant decision to that effect is consistent with that 
principle. 





Ismar o. Pavu Amma, (1955) 2 M.L.J. 184. 


This decision turns upon the powers of the Court under section 153 of the Civil 
Procedure Code. It is well settled that there can be no suit against a dead person. 
A plaint filed against him is non est and the Court has no jurisdiction to try the 
suit. At common law, the Courts had no jurisdiction to entertain a suit against 
a dead man, and on the death of the defendant the action abated. To mitigate 
the hardship a rule based on the supposed equity of the statute of limitations was 
introduced, under which the issue of a writ against a defendant during his life- 
time, even if not served before his death, was allowed to stop time running and pre- 
vent a fresh suit against the representatives of the deceased from being barred. In 
Swindell v. Bulkeley?, Lord Esher, M.R., observed that if a person commences an 
action against another within the period of limitation and then that other dies, 
in such a case the plaintiff may bring another action against the executor or adminis- 
trator, if he did so in a reasonable time. Lindley, L.J., added: “ In this case 
the action was commenced by writ within the time limited by the statute. It was 
not served on*the defendant, but it might have been at any time before he died. 
When he died the writ was a valid writ, not a spent one and the action was in every 
sense a pending one’’. Though the learned Lord Justice reserved stating what 
his decision would have been if the writ had been a spent writ the judgment of the 
Master of the Rolls leaves no doubt in the matter. It has not been suggested any- 
where that the issue of a writ against a dead man was anything but a nullity. The 

resentation of a plaint in India corresponds to the issue of a writ in England and 
it would follow that a plaint presented against a dead man is altogether a nullity. 
In Mohun Chunder Koondoo v. Azeem Gazee Chowkeedar®, the Calcutta High Court 
held that where the defendant is found to have died before the filing of the plaint 
against him the Court has no jurisdiction to try the case, or, in other words, to enter- 
tain the suit. This decision was followed by the Madras High Court in Veerappa 
Ghetty v. Tindal Ponnen*. Inthat case, on two promissory notes executed on 25th 
September and 16th October, 1902, respectively, a suit was filed on the 5th Septem- 
ber, 1905. The defendant had actually died on 4th September, a day befcre the 
suit was filed. The plaintiff was not aware of the fact. When subsequently he 
came to know about the death of the defendant he sought leave to have the plaint 
amended and the legal representatives of the deceased substituted. It was held 
that there was nothing in the Civil Procedure Code to authorise the institution of a 
suit against a dead man and that the Court has no jurisdiction to allow the plaint 
in such a case to be amended by substituting the names of the representatives of 
the deceased, even when the suit is instituted bona fide and in ignorance of the death 
of the defendant. According to this decision there could be no amendment of 
the plaint against a dead man. The bona fides of the plaintiff are immaterial. 
Likewise, the fact that a fresh suit against the legal representatives on the.date the 
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amendment is sought would'not be barred by limitation. The assumption of 
the learned Judge in the instant case that the latter fact has not been considered 
in any case does not seem to be correct, for in the reference of the case bY the lower 
Court to the High Court, the question is clearly raised whether amendment should 
not be permitted when a fresh suit against the said representatives would not be 
barred by limitation. The decision in that case has been consistently followed in 
a number of other cases. In Arunachala Chettiar, In ret, amendment of the plaint 
was refused but there is nothing to indicate whether, on the date the amendment was 
sought, the suit would not have been barred by limitation. In Rasa Goundan v. 
Pichamuthu Pillai#, it was beld that a suit filed against a dead man is no suit at all 
and that there wasno power of amendment of the plaint vestedin the Court in sucha 
case. There was nothing here again to indicate oka on the date of the applica- 
tion for amendment if the suit had been instituted as a fresh suit it would be time- 
barred. The same view was taken in Chithambaram Gheitiar v. Narayanaswami Aiyar’, 
where on the facts it was clear that a fresh suit if instituted on the day the amendment 
of the plaint was sought would have been barred by limitation. In Mallikarjuna v. 
Pullayya*, a suit was brought to recover arrears of rent. The persons whose names 
were endorsed on the record as defendants were in fact dead when the suit was 
instituted. The suit was dismissed. The plaintiff appealed and sought leave 
in app al to amend th- plaint by substituting the names of the legal representatives 
as against whom the suit would then have been barred by limitation. It was held 
that the amendment should not be allowed in appeal if by doing so the defendant 
is likely to be precluded from pleading limitation. This certainly lends colour to 
the argument that in case a fresh suit against the legal representatives was not 
barred on the date of the application for amendment the learned Judges would have 
been inclined to grant the amendment. But that would be opposed to the view 
taken in Veerappa Chetty’s case5, and the later decision. In Gopalakrishnayya v. 
Lakshmana Rao®, a Full Bench of the Madras High Court held that where at the time 
an appeal is presented, the respondent was dead, it may be that the appeal is in- 
competent owing to the wrong person being named as respondent but the Court 
can act under section 153, Civil Procedure Code and allow the appellant to amend 
the cause title by inserting the names of the respondent’s legal representatives, 
the appeal being treated as an appeal presented against the legal representatives on - 
the date of the amendment. The learned Judges followed an earlier decision where 
it had been held that, after all, the matter resolved itself into one of Court-fee only. 
The Full Bench decision was distinguished in Chithambaram Chettiar v. Narayanana- 
swami Atyar®, as a case ofan appeal against a dead respondent. The foregoing review 
shows that in one case at least there is a suggestion that amendment of a plaint 
filed against a dead man may be permitted and the legal representatives substituted 
if on the date of the amendment a fresh suit against such representatives would not 
be barred by limitation. There is also the Full Bench ruling that section 153 
will enable amendment in a case where:an appeal is filed against a respondent who 
at that time wasdead. On the other hand, there is the categoric decision in Veerappa 
Chetty’s case®, that no amendment can be permitted irrespective of the bona fides 
of the plaintiff or of any other consideration, the reference by the lower Court to 
the High Court specifically raising the question whether amendment may be per- 
mitted where a fresh suit will be in time. Having regard to the importance of the 
question involved it is desirable that the scope of section 153, whether it permits 
amendment of a plaint filed against a dead person under aty circumstance, should 
be elucidated by a decision of the Supreme Court. 
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NOTES OF INDIAN CASES. 
Tse Pusrica PROSECUTOR v. ANNAMALAI UDAYAN, (1955) 2 M.L.J. 213. 


The law does not envisage a person being convicted for an offence 
without a sentence being imposed therefor, It is held that this is a duty 
which can and ought to be exercised by all Courts, which having jurisdiction 
to decide whether the accused is guilty or not find that he is, see Jayaram 
Vithoba v. State of Bombay!. It is provided in section 423 (1) (a) of the Criminal 
Procedure Code inter alia that the Court may in an appeal against acquittal 
find the accused guilty and pass sentence according to law. The words “ pass 
sentence according to law ”, though seemingly simple, have caused some difficulty . 
in regard to their interpretation. Do they mean that the Court may give any sen- 
tence within the limits of the sentence prescribed by the law for the offence or do 
they signify that any sentence within the power of the trial Court could alone be im- 

osed?. There are voy few cases which have dealt with the point. The words “‘accord- 
ing to” mean “‘agreeably to” or “in conformity with.” Prima facie the words “‘pass sen- 
tence according to law ” can only refer to the sentence prescribed by the law for the 
offence. In Emperor v. Abasali®, a First Class Magistrate had convicted the accused. 
The Session Judge acquitted him on appeal. On an appeal against the acquittal, 
the High Court set aside the acquittal and convicted the accused. In the course 
of its judgment, it observed : “‘ Under the provisions of section 423, Criminal Pro- 
cedure Code, I am now empowered to pass a new sentence within the powers of the 
Magistrate who tried the case”. It may be observed that there is little warrant for 
this limitation in the language of the section. In corisidering the language of section 
423 (1) (6) which deals with appeals against conviction, such a limitation has been 
held to exist by the Rangoon High Court, in Maung E. Maung v. The King. It 
was stated that the power of the Court should be understood to be confined to do 
only that which the lower Court could and should have done. In that case, the 
accused had been convicted by a First Class Magistrate on two charges of cheating 
and sentenced to rigorous imprisonment for two years on the first count and ri- 
gorous imprisonment for one year on the second count and the sentences were to 
run concurrently. On appeal, the Appellate Judge held that a single charge only 
should have been framed as the two sums involved were parts of the same trans- 
action and altered the sentence to one of imprisonment for six months and a fine 
of Rs. 3,000, in default rigorous imprisonment for three months. On revision, the 
High Court reduced the fine to Rs. 1,000 on the ground that the appellate Court 
could and should do only that which the lower Court could and should have done. 
It may be pointed out that the powers of a Court on an appeal against acquittal 
are somewhat different from the powers of the Court in an appeal against convic- 
tion, and, secondly, that the words “‘ pass sentence according to law ” did not arise 
for consideration in that case. Section 106 (3), Criminal Procedure Code, provides 
that an order under that section may be made by an appellate Court or by the High 
Court when exercising its powers of revision. The scope of the power thus con- 
ferred fell to be examined in Muthiah Chetty v. Emperor’, and it was held that the 
provision meant that the appellate Court had power only to do that which the lower 
Court could and should have done. Here again, it may be noted that the language 
of section 423 (1) (a) is not the same as the language of section 106 (3). The instant 
decision fully realises this and holds that the words “‘pass sentence according to law” do 
not import any such restriction as the one which the Nagpur decision has read into 
them. At the same time, it has considered the question whether such a limitation 
should not be observed in fairness to the accused. There is much to be said for 
the view that the fact that the accused had been acquitted in the lower Court should 
not place him in a more disadvantageous position than if he were convicted by the 
lower Court. The instant decision proceeds on that footing and holds that the 
appellate Court should not award a larger sentence than what the first Court could 


have awarded. 
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SREENIVASULU NAIDU v. NATARAJA GOUNDAN, (1955) 2 M.L.J. 232. 

It is provided by Order 21, rule g4 of the Civil Procedure Code that 
where a sale of immovable property has become absolute, the Cour® shall grant 
a certificdte specifying the property sold and the name of the person who at 
the time of the sale is declared to be the purchaser. The rule does not specify 
who is to apply. It is however clear that the certificate to whomsoever granted 
should specify the name of the person who at the time of the sal@is declared 
to be the purchaser. This would imply that the name to be inserted in the 
certificate is the name of the person to whom the property is knocked down at the 
auction. It may be that the bid was made benami for another or as the agent of 
another. The question has risen whether in such cases the name of the alleged real 
purchaser could be inserted in the certificate. Likewise it has been? debated whe- 
ther the sale certificate can be granted to a person other than the purchaser. Case 
law on the matter is not uniform. In Re Vinayak Narayan}, in holding that?the sale 
certificate may be granted to the representatives of a deceased purchaser, Jenkin, 
G.J., pointed out that the marginal heading to the rule “certificate to the purchaser”? 
cannot control the scope of the rule and added that the rule “is callous as to whe- 
ther the purchaser is alive or dead ; it wants him neither as applicant nor recipient.” 
In Angane v Asghar Khan? two persons bid at an auction sale and one of them got it 
knocked in his favour, but at the time of the payment of the balance of the purchase 
money the two made a joint request for the issue of the sale certificate in their joint 
names, This was done. It was held that this would not amount to an illegality. 
This is consistent with the earlier ruling of the Court in Pokhpal Singh v. Kanhaiya Lal? 
which had stated that if the sale certificate had been issued in the name of a person 
wha has been declared to be the purchaser, even though somebody had bid at the 
time of the auction it would be only an irregularity which would not vitiate the whole 
proceedings. In the instant case the property was knocked at the auction to a cer- 
tain person but it was found that, at the time of the bidding itself and before the 
knocking down in his favour, he was bidding on behalf of his wife and that he had 
also so informed the Nazir. In fact, scrutinising the evidence, the, learned Judges 
observed : “ We are prepared to accept the evidence of P.W. 1 that at the time he 
bid, his function was to act as the agent of his wife despite the fact that no power of 
attorney or vakalat was filed by him asking for permission to bid at the auction on 
behalf of his wife. “In the light of the evidence of P.W. 1 we are prepared to inter- 
pret the entry in the bidder’s list on the footing that Balakrishna Iyer bid on behalf 
of his wife and that the property was knocked down to him for Rs. 106 as the agent 
of his wife.” On this finding the issue of the sale certificate in the name of the wife 
would be perfectly justified. Where, however, the application for a sale certificate 
is made by a person alleging himself to be an assignee from the auction-purchaser the 
situation is somewhat different. In Makhan Lal v. Baldeo Prasad’, Rachhpal Singh, J., 
observed : “ Having regard to the provisions of rule 94 of Order 21, the Court will 
issue the sale certificate only in the name of the auction-purchaser or if he dies in the 
name of his legal representative. But the Court is incompetent to recognise any 
transfer or arrangements made by the auction-purchaser with a third person.” 
A different view was taken by Broomfield, J., in Ganapati v. Subraya®. The learned 
Judge formulated the question thus : “ The question in this case is whether the sale 
certificate to be granted by the Court under Order 21, rule 94, Civil Procedure Code, 
can be given to the assignee of the auction-purchaser.” He said: “ It is true that 
the marginal heading to the rule is ‘ certificate to the purchaser’, but there is noth- 
ing in the rule itself which requires either that the purchaser should make the appli- 
cation or that the certificate should be granted to him and no one else. The rule is 
mandatory, i.e., the Court is bound to grant the certificate and in the certificate the 
name of the person declared to be the purchaser at the time of the sale is to be stated. 
The rule does not state, however, that he.is the only person entitled to receive the certificate. 


Actually there is nothing said about any application by anybody...... There is also 
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section 146 of the Code to be considered. That lays down that where any proceed- 
ings may be taken or application made by or against any person, then the proceeding 
may be takéh or the application made by or against any person claiming under him. 
That no doubt is subject to any contrary provision in the Code or m any ether law. 
But as far as I am aware, there is nothing whatever to prevent an assignee from the 
auction-purchaser applying for the sale certificate nor to prevent the Court from 
granting it & him.” If this implies that the sale certificate could incorporate the 
name of the assignee from the auction-purchaser, it will not be warranted by the 
language of Order 21, rule g4. In the instant case, in considering the views of Rachh- 
pal Singh, J. and Broomfield, J., respectively, the Court stated : “ In our opinion the 
more acceptable view seems to be that of Broomfield, J.” The observation is 
obiter having regard to the finding that the bidder in the instant case was bidding 
only on behalf of his wife and had so stated to the Nazir. It is not the case of a sale 
certificate being granted to an assignee. Nevertheless as indicating the Court’s opinion 
on the question, it cannot be brushed aside. In Seth Mohandas Vasudev v. Rama- 
moorthy1, in holding that a transferee from an auction-purchaser, successful bidder in a 
Court auction sale, is not entitled to the issue of a sale certificate in his favour directly 
from the Court unless it is proved that the bidding by the successful bidder was done 
for or on his behalf, that it is open to such a transferee to take a regular sale-deed 
from the auction-purchaser-bidder after the issue of sale certificate in his favour, 
but the Court would not issue the sale certificate in the name of the transferee so 
long as the transferee was not the patent or latent bidder, that it makes no difference 
that both the transferor and transferee have jointly applied for the issue of the sale 
certificate in the name of the transferee, and that where the certificate has actually 
been issued in the name of the transferee it may on the facts amount only to an irre- 
gularity, the learned Judge has distinguished the instant case as one where the facts 
showed that the successful bidder was doing the bidding on behalf of his wife and 
hence would justify the issue of the certificate in the name of the wife. The learned 
Judge in the instant case stated that he preferred to follow the principle underlying 
the ruling, but gufficient advertence is not had to the fact that the Judges in the 
earlier case had expressed their acceptance of the view of Broomfield, J., on the ques- 
tion of issue of the sale certificate to the assignee in preference to the view of Rachh- 
pal Singh, J. The decisions seem to be agreed only to the extent of holding that it will 
not be against the language of Order 21, rule 94 to grant the certificate to the legal 
representatives of the auction-purchaser or to the person who is found to be the real 
bidder in whosoever’s name the property might have been knocked. Whether an 
assignee of the auction-purchaser will be entitled to the issue of the certificate is 
still a subject of controversy and in Madras itself while a Bench of two Judges have 
cast the preference in a particular way though by way of obiter, a later judgment of a 
single Judge has taken a different view. In the circumstances, it is desirable that 
the matter receives elucidation from the Supreme Court early, having regard to the 
importance of the point in issue. ; 


SWARNALINGAM CHETTIAR J. Assistant [Nspecror OF LABOUR, KARAIKUDI, 
(1955) 2 M.L.J. 268: SWARNALINGAM CHETTIAR, In re, (1955) 2 M.L.J. 269. 


Article 20 (3) of the Constitution provides that a person accused of any 
offence shall not be compelled to be a witness against himself. Seizure of docu- 
ments on search is provided for in sections 94 and 96 of the Criminal Procedure 
Code. Section 94 provides for the issue of summons or notice for production, and 
in case of non-compliance with it or on a Magistrate being satisfied with the likeli- 
hood of non-compliance with it a search-warrant may be issued under section 96. 
Considering all these provisions, in Sharma v. Satish Chandra®, the Supreme Court 
held that the issue of a search-warrant under section 96 (1) will not be repugnant to 
the provision in Article 20 (3) of the Constitution. e Supreme Court pointed out 
that there is no basis in the Indian Law for the assumption that a search or seizure 
of a thing or document is itself to be treated as a compelled production of the same, 
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that the power of search and seizure in any system of iurisprudence is an over-riding 
power of the State for the protection of social security and that power is necessarily 
regulated by law, that in India there is no constitutional limitation by 
recognition of æ fundamental right to privacy analogous to the Fourth Amend- 
ment in the Constitution of the United States of America, that the issue of a 
summons to an accused person to produce a document stands on a different footing 
from the issue of a search-warrant to a police officer, and that while a fiotice to the 
concerned party to produce a document or article and his production of the same 
would constitute a testimonial act by him within the meaning of Article 20 (3) it 
would not be legitimate to assume tha the protection under that Article would be 
defeated by the statutory provision for searches in the Criminal Procedure Code. 
In Swamalingam Chettiar v. Assistant Labour Inspector, Karaikudi1, it was held that a 
summons under section 94 (1) of the Criminal Procedure Code to a person charged 
with the offence of contravening the provisions of the Madras Shops and Establish- 
ments Act to produce certain documents in his custody will contravene the protection 
afforded by ride 20 (3) of the Constitution. This is consistent with the views 
expressed by the Supreme Court in the earlier case, but it does not in any way touch 
the question of searches. In the first of the instant cases, a notice had been issued to 
an accused person to show cause why his premises should not be searched for getting 
at a document in hbis custody and control. This was regarded as repugnant to the 
protection afforded by Article 20 (3). It was considered that the notice to show 
cause why the premises should not be searched will have the same effect though 
indirectly as that which a summons to produce the document will have in a direct 
manner, and therefore the former course of action stands as much forbidden as the 
latter. It is, however, to be remembered that though Article 20 (3) precludes the 
issue of summons to an accused person to produce any article or thing in his custody, 
there is no Article prohibiting a search under section 165, Criminal Procedure Code, 
by the police of premises involved in a cognisable offence, or the issue of a search- 
warrant by the Magistrate whether the offence is cognisable or not. Nor does a 
summons to produce a document stand on the same footing as the issue of a search- 
warrant to a police officer. In the former case it is the accused*that has to act ; 
in the latter it is a third party. Further it may well be that, if the powers of search are 
denied to the police even on the warrant issued by the Magistrate after being satis- 
fied that there is ground for issuing such a warrant, valuable evidence relating to an 
offence could not be unearthed or reached. As the Supreme Court itself has recogni- 
sed in Sharma’s case*, the power of search in any systems of jurisprudence is an over- 
riding power of the State for the protection of social security. There is therefore much 
to be said in favour of the views expressed in the second of the cases under notice that 
the Constitution is not intended to be a charter for the lawless, that there is nothing in 
Article 20 to prohibit the police from searching either the person of the accused or his 
premises in the manner laid down by the Criminal Procedure Code and that though 
the compromise between the securtiy of the public and the liberty of the individual 
involved in prohibiting the issue to an accused person of summonses while at the 
same time permitting the issue ofa search-warrant in respect of property in his 
possession and the consequences that flow from such compromise might as a 
matter of abstract theory appear illogical, still it has to be borne in mind that 
constitutions are built on compromises and not on abstract principles, 


SENGODA GOUNDAN v. MuTHUVELAPPA GoUNDAN, (1955) 2 M.L.J. 331. 


It is no longer doubted that the power of a manager of a joint Hindu family 
can be exercised not only in case of need but also in case of benefit to the 
estate. Whatever the ancient texts might have said about this matter the 
trend of decisions for a long time has been definitely to hold that joint 
family property can be sold by a manager if it is shown that it is clearly beneficial 
tothe interests of the family even though there is no legal gecessity justifying 
the transaction. And it may be taken to be fairly well settled now that “ benefit” 
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justifying a sale of joint family property need not be of a defensive character. ‘““Bene- 
fit” is something distinct from “need” and forms a separate category. In Sellappa v. 
Suppani, the Madras High Court had to consider how far the sale of unproductive 
family property with a view to the buying of other more suitable property will be 
justified. The learned Judges observed : “Where unproductive immovable pro- 
perty is sold with a view to the investment of the proceeds in the purchase of more 
suitable pr@perty we fail to see why the sale should be condemned as not. being for a 
justifiable purpose. Other similar cases may be supposed in which it would be in 
the interests of the coparcenary to sell ancestral property with a view to make a fresh 
purchase. Is it to be held that a manager cannot sell the family dwelling house situ- 
ated in a slum in order to buy a fresh property intended for the future residence of the 
family?. Again is the manager to be debarred from selling a dwelling house in a remote 
village when the family for educating its children shifts its residence to a town ? Or 
again is it proper to hold that a manager can repair a dilapidated family house but 
cannot incur a debt for the purpose of reasonably improving and enlarging it?” These 
observations make it clear that all that is needed to justify an alienation by the 
joint family manager for the benefit of the family is the motive or the objective ins- 
piring the manager at the time of thesale. There seems to be little warrant for suggest- 
ing that even where the proposed alienation is clearly beneficial to the family and it 
is motivated by considerations of family benefit, there should also in addition be 
present the element of investment of the sale proceeds in the acquisition of other 
more suitable property for the family, and that otherwise the transaction will not be 
justified. It is to be seen that in the second of the examples given by the Court there 
is no reference to the element of investment of the sale proceeds in the purchase of 
other immovable property. That such a requirement is not necessary is also clear 
from the view expressed by the Privy Council in Hanuman Prasad’s Case*, that the 
bona fide lender is not bound to see to the application of the money by the limited 
owner. In Thiruvengada Mudaliar, In re’, an application had been made for the ap- 
pointment of the petitioner as guardian of his minor sons and sanction of the sale of 
certain immovable property, The application had been made under clause 17 of the 
Letters Patent® of the Madras High Court. The learned Judge found that the 
proposed sale was highly advantageous and beneficial to the interest of the entire 
family including the minor coparceners. The learned Judge stated that he had 
no hesitation in sanctioning the proposed sale. The learned Judge also gave direc- 
tions as to the disposal of the minor’s share of the sale proceeds. ‘To read this latter 
provision as indicating that in every case of alienation of joint family property on the 
ground of benefit the element of the investment of the sale proceeds must be present is 
not justified. The case of minor coparceners stands on a special footing. Extra 
care for their protection is taken by virtue of the doctrine that the king is parens patriae. 
So where, as in the instant case, the evidence showed that the lands which were the 
subject of the alienations were not yielding any income to the family and were un- 
productive properties, that they became valuable only because of a town-planning 
scheme which had been made by the municipality and thereby there was the prospect 
of obtaining good price for the lands if and when sold in small plots, the alienations 
seem to be S ustified in law and the fact that there was no evidence to show that 
with the proceeds of the sales other income-fetching properties were purchased should 
not make any difference in the legal result. 


AMBALATHIL ASSAINAR, In re, (1955) 2 M.L.J. 383. 


In English Law, homicide is neither justified nor extenuated by reason 
of any consent given by the party killed. Indian Law marks a departure 
from English Law in this respect. Exception 5 to section 300 of the Indian Penal 
Code states that culpable homicide is not murder when the person whose death is 
caused being above the age of eighteen years suffers death or takes the risk of death 
by his own consent. According to Story consent is an act of reason accompanied with 
deliberation, the mind weighing in balance the good and evil on each side. It follows 
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that to be effective within the meaning of the fifth exception, the person killed, with a 
full knowledge of the facts, should have determined to suffer death or take the risk 
of death and the determination should have continued up to and e#isted at the 
moment of deatlt, Nayamuddin, In re!. In other words the determination to die 
should be fixed and unambiguous. In Anunto Rumnogot, In re*., the accused was re- 
peatedly requested by his wife who was overwhelmed with grief at the death of 
her child te kill her, and one night while she was asleep the accused actually killed 
her. It was held that the case would be within the fifth exception to section 300. 
In Nainamuthu v. Emperor, in the course of a conversation between a man and his 
concubine during night she declared that she would sever her connection with him 
and go away or in the alternative both of them might commit suicide. Next morn- 
ing, the accused killed his concubine. It was held that the offence fell within the 
scope of the exception. It is difficult to see how it can be so. The consent in 
this case was to the commission of suicide and not to an act of homicide. Secon- 
dly, the deceased had talked of two alternatives and cannot be deemed to have deci- 
ded upon suffering death definitely. Similarly in Kanaga Kosavan, In re‘, the facts 
showed that, after a futile search to secure a house for four or five days, the accused 
asked his concubine to go to her parents’ village. She lay down and would not go. 
Thereupon he remonstrated with her and told her that he was being scandalised by 
reason of his association with her. Even then she refused to go away ; she took out 
a knife he had in his waist, put it into his hands and asked him to kill her. He 
accordingly killed her. Here again it is debatable whether she gave a free and 
unqualified consent of her own accord or whether what she said was the result of 
being goaded to the adoption of one of two alternatives to which she had been dri- 
ven by him. It is therefore doubtful if the consent contemplated by the fifth excep- 
tion to section 300 would include that type of consent. In the instant case, the accu- 
sed who was desperately poor and had been sent on the road with no roof to shelter 
him, had an agrument with his wife as to what they should do. The accused sugges- 
ted to his wife that she should go away to her mother’s house. She refused and said 
that if he insisted on that course it would be much better that she was killed. He 
killed her accordingly. Here again it seems to be clear that the consent given by 
the deceased was one which she had been goaded into giving having regard to the 
alternative presented to her by the very person who killed her and can in no sense be 
‘regarded as a free consent given on her own deliberation and without having to 
choose a distasteful alternative. The learned Judges held that the case would not 
fall within the scope of the fifth exception to section 300 notwithstanding the very 
tragic facts of the case. 





VaARADARAJULU Narpu v. Masaya Boyan, (1955) 2 M.L.J. 590. 

This is an interesting decision on the question as to when an injury 
suffered by a workman can be considered to be one in the course of employ- 
ment so as to entitle him to receive compensation under the Workmen’s 
Compensation Act. Employment does not ordinarily begin until the workman 
has reached the place where he is to work. But there can be no doubt that 
the course of employment cannot be limited to the time or place of the 
specific work which the workman is employed to do, see per Lord Atkin in Weaver v. 
Tredegar Iron and Coal Co.5. Travelling to and from work is prima facie not within 
the course of employment, Netherton v. Cole*. But it may become so in particular 
circumstances. In Northumbrian Shipping Co. v. McCullum?, Lord Macmillan observed: 
“ Tt has been recognised time and again that the sphere of a workman’s employment 
is not necessarily limited to the actual place where he does his work. Ifin going to 
or coming from his work he has to use an access which is part of his employer’s 
premises or which he is only entitled to traverse because he is going to or coming 
from his work, he is held to be on his master’s business while he is using that access.” 
The test is whether he has to use that access. It has been held that the principle 
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- is not confined to a case where there is only one means of access whether on or off 
the premises, see per Lord Porter in Weaver v. Tredegar Iron and Coal Col. The 
precise scope of the principle is, clearly seen from the decision in St. Helens Colliery 
Co. v. Hewitson®. In that case, a workman employed at a colliery sustained an 
injury while travelling in a special collier’s train from his work to his home. By an 
arrangement between the colliery company and the railway company, the railway 
company hed agreed to run special trains for the transport of the workmen to and 
from the colliery and the place of residence of the workmen. The colliery company 
provided each workman with a pass and charged him a sum somewhat less than 
the full amount of the agreed fare and deducted the same from the weekly wages. 
In those circumstances, it was held by the House of Lords that the injury was not 
suffered in the course of employment. The House of Lords held that the facts did 
not disclose any obligation on the workman to use the train, though undoubtedly 
he had the right to travel by the train, nor had he been directed to travel by such a 
train and in fact had he found it convenient or desirable to travel by other means he 
could have done so. There was neither obligation nor proved necessity to use the 
train. Lord Atkinson observed that “a workman is acting in the course of his 
employment when he is doing something in discharge of a duty to his employer, 
directly or indirectly, imposed upon him by his contract of service.” He also said : 
“ If each collier was bound by his contract to travel to his employer’s colliery by 
this provided train, then cedit quaestio the collier would be in the course of his 
employment when he was doing a thing he was bound by his contract of service to do. 
But the conferring upon a collier of a privilege which he is free to avail himself of 
or not, would, prima facie, impose no duty whatever upon him to use it”. The 
noble Lord recognised that in special circumstances such an obligation might bp 
implied. He said : “ It must, however be borne in mind that if the physical fea- 
tures of the locality be such that the means of transit offered by the employer are the 
only means of transit available to transport the workman to his work, there may, 
in the workman’s contract of service, be implied a term that there was an obliga- 
tion on the employer to provide such means and a reciprocal obligation on the work- 
man to avail hintselfof them.” In Taylor v. MacAlpine & Sons and Southern Railway Co.3 
Pollock, M.R. explained the principle of the decision to be “that where it is no part 
of the duty of the workman as a part of his contract with the employer to use 
the facilities provided for his transport, where there is no obligation or no duty on 
the part of the workman, it cannot be charged as against the employer that for what 
happened at the time when the workman was making use of facilities afforded to 
him, the employer is responsible for, an injury incurred by the workman 
during the use of those facilities, but before the actual employment began.” 
Apropos of Hewitson’s case,» Lord Wright remarked: “He was on his way 
home ona public conveyance. He had no greater right to claim that his 
employment was continuing then than if he had been bicycling home on the 
public street when ihe accident happened. ‘The fact that the colliery had arranged 
with the railway company to provide a special train for the men did not extend 
the course of employment, as it would have done if the men were bound by their 
contract of employment to use the train, or, it may be, if there was no other possible 
way for the men to get to and from their home, or from or to the colliery,” Weaver v. 
Tredegar Iron and Coal Co. A full examination of all the authorities is to be found 
in the decision of the House of Lords in Weaver v. Tredegar Iron and Coal Co. In 
that case, the appellant, a miner in the respondent’s employment worked a a pit 
abutting on-a branch railway line where there was no regular station but where by 
arrangement between the respondent and the railway company, the latter, for the 
convenience of the respondent’s employees, provided platforms at which .trains 
called at the time of the colliery change of shifts, and access to the platform was per- 
mitted only to the respondent company’s employees. On leaving the colliery one 
day, the appellant went to the platform in order to travel home by train, but while 
there, owing to a crush of workmen on the platform he was accidentally. pushed off 
on to the line anti was injured by an approaching train, as a result of which one of 
his arms had to be amputated making him unfit for further employment. On a 
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claim for compensation under the English Workmen’s Compensation Act, 1925, it ` 
was held that the accident arose out of and in the course of his employment. In the 
course of his speech, Lord Wright observed : “ In my opinion, when Wever got into 
the train and not*before, he was in what may be called a public place, that is, on a 
public railway which he was entitled by contract with the railway company to use like 
other members of the public. The platform was not a public place. It was special- 
ly provided by arrangement with the employers for the use of the respo&dent’s men. 
The public had no right of access to it. It was provided solely as a means of access 
and egress to and from the colliery. There was no contractual obligation on the 
man to use it, but clearly there was a practical compulsion, because practically all 
the men used it........ I cannot see why the bare possibility that a man may leave 
the work by road, walking or bicycling, can make the difference. Weaver when he 
was knocked off the platform was still surrounded by his fellow-workmen, and the 
risk of being knocked off by the jostling crowd was a risk still incidental to his em- 
loyment...... he had not become an ordinary member of the public or disentang- 
ed himself from his employment.” In Hill v. Butterley Co.1, before reaching the 
workspot to which the workman was proceeding for clocking in before starting work, 
he slipped on the ice in the pathway and was injured. The pathway was one which 
though private and not a thoroughfare was allowed by the employer to be used by the 
public. It was held that the workman was entitled to compensation as the accident 
must be deemed to have occurred in the course of his employment and the risk cannot 
be said to be identical with the risks incurred by members of the public in a 
public street in an ordinary street accident. The English decisions show : (i) 
employment does not begin ordinarily until the workman has reached the workspot, 
(ii) the course of employment cannot be limited to the time or place of the specific 
work which the workman is employed to do, (iii) travelling to and from work will 
not prima facie be within the course of employment, (tv) user of means of transit pro- 
vided by the employer, as a matter of obligation arising under the contract of service 
either expressly or as an implied term of it for travelling to and from the workspot 
will be deemed to be in the course of employment, (v) if the means provided are the 
only means of transit available to transport the workman to his work having regard 
to the physical features of the locality, an obligation to use the means so provided 
will be implied as a term of the contracc of service, and (vi) even in the absence of a 
contractual obligation, if there was a practical compulsion in the sense that all the 
workmen used it the bare possibility that the workman may leave the workspot by 
road, walking or bicycling, will not make any difference. These principles have 
been followed in this country as well. In Becharam Mallik v. The Khas Joyrampur 
Colliery?, a workman’ was injured in an accident while travelling in an omnibus 
provided by his employers. ‘The evidence showed that though there was an implied 
agreement that the employers should provide omnibuses for the miners to take them 
to and from the colliery, there was, however, no corresponding obligation on the 
part of the miners to avail themselves of the means of transport so afforded and they 
were at liberty to go to the colliery for work in any other manner. It was at the 
same time found that the omnibus provided by the cclliery was the only reasonable 
and feasible means of transport available to the worker. It was held that, in view 
of the choice the workmen had in the matter of using the conveyance provided by 
the employers, the workman cannot said to be injured while acting in the course 
of his employment. Presumably there was nothing either in the topography of 
the locality or by way of user of such transport by all the miners practically as to 
amount to a “practical compulsion” to use the facilities made available by 
the employers. Inthe instant case, the injury was suffered due to the capsizing 
of a lorry belonging to the employer and provided by him for transporting 
workers to the workspot, a place seven miles away from their residences. The 
practice was for a lorry of the employer everyday to take the men and drop them at 
the workspot and carry them in the evening after the day’s work was over back to 
the village. The evidence showed that there was no other means of transport availa- 
ble and to foot the distance would cause undue delay. In the ciréumstances, it was 
held that it would be justifiable to hold that the workman was injured in the course 
of his employment. _ : 
[Enp or (1956) 2 M.L.J.—Nores or Inpian Cases.) 


x, (1948) 1 All E.R. 233 (G.A.). 2. (1940) I.L.R. 19 Pat. 514. 





THE : 
MADRAS LAW JOURNAL 
REPORTS. 


EDITORIAL COMMITTEE. ` 
Rao Bawapur K. V. KRISHNASWAMI ATYAR, B.A., B.L. 
Mr. T. M. KRISHNASWAMI AIYAR, B.A., B.L. 
» CO. A. SESHAGIRI SASTRI, B.A., B.L. 
» B. V. VISWANATHA AIYAR, M.A., B.L. 
OFFICIATING EDITOR. 
Mr. K. SANKARANARAYANAN, B.A., B.L. 
REPORTERS. 
Mr. GANPAT RAI, B.A., LL.B., Advocate, Supreme Gourt, 
» S. V. VENUGOPALACHARI, B.A., B.L., High Court. 
» P?R. NARAYANA IYER, B.A., B.L., 
» R. MATHRUBUTHAM, B.A., B.L., 


33 


» 


[1956] II M.L.J. 
July —December 


PUBLISHED BY 
' Mr. N. RAMARATNAM, M.A., B.L. 
AND 
Printep aT THE M. L. J. Press, (Private) Lro. 
MYLAPORE, MADRAS 4. 
[All Rights Reserved.] 
i 1956. 


1956—II—B 


JUDGES OF THE MADRAS HIGH COUR. 


t 


JULY—DECEMBER, 1956. 


Chief Justice. 
The Hon’ble Mr. P. V. Rajamannar, B.A., B.L. 
Puisne Judges. 


The Hon’ble Mr. Justice P. Govinda Menon,, B.A., B.L. (Appointed as Judge of the 
Supreme Court from August, 1956. 


» » » P. Rajagopalan, L.G.S. 

» » » N. Somasundaram, B.A., B.L. 

3» » » A.S. Panchapakesa Ayvar, M.A., 1.G.8. 
» » » P.V. Balakrishna Ayyar, 1.0.8. 


» š » W.S. Krishnaswami Nayudu, B.A., B.L. (Retired on 
25th October, 1956). 


» » » Basheer Ahmed Sayeed, M.A., B.L. 
» 2 » P.N. Ramaswami, M.A., LG.S. 

» » » K. Ramaswami Gounder, B.A., B.L. 
» » oN. Rajagopala Ayyangar, M.A., M.L. 


The Advocate-General for the Madras State. 
V. K. Thiruvenkatachari, M.A., B.L. 


ei 


TABLE OF CASES REPORTED., 


SUPREME COURT. 


Bimbadhar Pradhan v. State of Orissa 
Commissioner of I.T. and E.P.T., Madras v. S. I. Pictures 
Haripada Dey v. State of West Bengal . 

Madan Gopal Bagla v. C.I.T., West Bengal 

Mrs. Manekshaw 2. Motishaw 

Manilal Akhaney v. State of Bombay 

Modi Food Products v. Fakir Chand Sharma 
Moseb Kaka Chowdhry v. State of West Bengal 
Ram Krishan v. State of Delhi 

Shambu Nath Mehra v. State of Ajmer 

Subba Rao v. Commissioner of Income-tax, Madras 
Wasim Khan v. State of Uttar Pradesh 


[FULL BENCH] 


Sankaranarayana Pillai v. Kandaswami Pillai 
State of Madras v. Louis Dreyfus & Co. 


HIGH COURT. 


Abdul Fatha v. Mohammad Jabbar 

Abdul Gaffoor v. Election Commissioner, Dindigul 
Adiraja Ariga v. Beeranna Rai 

Aiyanna Chetty v. Muddukrishnayya & Co. 

Aiyesha Bi Bi v. Commissioner of Income-tax, Madras 
Akkammal v. Velappa Naicken 

Alagammai Achi v. Veerappa Chettiar 

Alagappa Gounder v. Karuppa Chetty Goundar 
Alfed v. Additional Income-tax Officer, Salem 
Appavu Chettiar v. Commissioner of Income-tax, Madras 
Ardhanari Chettiar & Co. v. Union of India 
Arunachalam Chettiar v. Murugappa Chettiar 
Athappa Gounder v. Periasami Gounder 

Azeez Haji v. Government of Madras 

Baluswami Reddiar v. Balakrishna Reddiar . 

Bamban v. The Inspecting Officer, Minicoy Islands 
Bambrana Guddappa Rai v. Ramanna Banta 

Bilige Laxminarayana Rao v. A. P. Fernandes 
Braithwaite Burn & Co. v. Trustees, Port Trust 
Cannanore Milk Supply Co-operative Society, In re 
Chekku v. Parvathi 

Chidambaram Chettiar v. Commissioner of. Income-tax, Madras 
Chinnaswami v. Pongianna 

Chockalingam Mudaliar v. State of Madras 
Chockalinga Tevar v. Kailasa Tevar 

Christine Saldanha v. G. M. B. D’Souza: 


Coimbatore Municipality v. Chettimar Vinayagar ‘Temple Committee 


Damodara Menon p. Bhargavi Amma 


Deputy Commissioner of Commercial Taxes, Coimbatore, In re 
Devaki v. Rajagopal Naidu 
Dinroze Estate v. Official Receiver 
Doraiswami Reddiar v. Gurunatha Iyer 
Ethirajammal v. Venkatachariar 
Francis v. Verghese 
Ganga Setty v. Collector of Customs, Madras 
Gopinath Shetty v. Santhamma 
Govindtaj v. Kandaswami Goundar 
Govindaraja Nadar v. Namadeva Reddiar 

Govindaswami v. Tanjore Palace Devasthanam 
Jjameelamma v. Income-tax Officer, Nagapattinam 
Janaki Ammal v, Divisional Engineer, Highways, Kozhikode 
Kaliappa Reddiar v. Thangamuthu 

iyan, In re 

Karthikeya Mudaliar v. Singaram Pillai 
Karuppa Udayar v. Sellamuthu Udayar 
Karuppa Udayar v. State of Madras 
Kelappan Nambiar v. Kunhi Raman 
Krishna Iyer v. State of Madras 
Krishnammal v. Krishna 
Krishnamurthy v. Industrial Tribunal, Madras 
Krishnan Kutty v. Govinda Menon 
Krishnaswami Iyengar v. Veeranna Chetty 
Krishnaswami Mudaliar v. The Commissioner of Income-tax, Madras 
Krishnaswamy, Jn re 
Kumaraswami Aiyar v. Commissioner, Tiruvannamalai Municipality 
Kunjammal v. Malayappa Iyer 
Kuppuswami v. State of} Madras . 
Kuppuswami Gramani v. State of Madras 
akire Pillai v. Emakalaperumal Nadar 
Lakshmi v. Achutha Menon 
Lakshmi Ammal v, State of Madras 
Louis Dreyfus & Company v. State of Madras 
Maddala Thathiah v. M. and S. M. Railway 
Mahalingam Pillai v. Amsavalli 
Mahalinga Shetty v. Jalaja Shedthi 
Manicka Goundan v. Elumalai Goundan 
Marimuthu Gounder v. Ponnammal 
Mathai v. Kochouseph 
Meenakshi Amma v. Narayani 
Meenakshisundaram Pillai v. Ponnu 
Mohanavelu Mudaliar v. Indian Insurance and Banking Corporation 
Mohanraj Sowcar v. Manicka Goundar 
Moorthy, Jn re 
Mudalai Nadar & Co. v. Commissioner of C.I.T. and E.P.T., Madras 
Muhammad Hussein Nachiar v. Commissioner of Income-tax, Madras 
Muhammad Ibrahim v. Deputy Commercial Tax Officer, Pudukottai 
Muhammad Zackria v. Abdul Karim 
Murugayyan Kangiar v. Marudayammal 
Mutha Mudali v. Kuppanna Goundan 
Muthia Chettiar (died) v. K. S. Rm. Firm, Burma 
Muthiah Chettiar v. Narayanan Chettiar 
Nachimuthu v. Ramaswmi Chettiar 
Nalla Karuppan Chettiar v. Vannia Mundir ° 
Narasimha Rao v. Someswar Joshi 
Natarajan v. R. T. O., North Arcot i 


Noor Mohammad & Co. v. State of Madras 
Palanichafni Chettiar v. Reliance Bank of India, Ltd. 
Palani Goundan, Jn re s 
Parsram Jethanand, In re 

Parvathy Ammal v. Gopala Goundar 

Periakaruĝpan Chettiar v. Rajamanickavasagam 
Perundevi Ammal v. Amavasikan 

Pichuratnam Ayyar v. Muthuratnam Ayyar 

Messrs. Pioneer Motors Ltd. v. O.M.A. Majeed 

The Public Prosecutor v. Chandrasekharan ` 

The Public Prosecutor v. Kadamban Nambudiripad 
Public Prosecutor v. Kaithan 

The Public Prosecutor v. E. Sarfuddin & Co. 
Radhakrishna Chettiar v. State of Madras 

Raghavan Nair v. Achuthan Nair 


Rajarathina Nadar & Sons v. Commissioner of Income tax and E.P.T. 


Ramachandrayya v. Laxminarayana Rao 
Ramagopal Naicker v. Muthukrishna Ayyar 
Ramakrishna Chetti v. Thangavelu Chetti 
Ramakrishna Mardi v. Vishnumoorthi Mardi 
Raman Menon v. State of Madras 

Ramappa v. Monappa 

Ramanatha Sastrigal v. Alagappa Chettiar 
Ramanathan Chettiar v. Additional Income-tax Officer 
Ramanathan Chettiar v. Kannathal Achi 
Ramaswami v. Komaravelu Goundan 

Ramaswami Chettiar v. C.1.T., Madras 
Ramaswami Chettiar v. Jeevarathnammal 
Rasipuram U.M. Service v. C.I.T., Madras 
Rasipuram U'M. Service v. Ramaswamy Goundan 


Salem Ramaswami Bank v. Additional Commissioner for Workmen’s 


Compensation 
Santhamma, In re 
Seethalakshmi Ammal v. Ramachandran 
Sheikh Mohd. Hussain, In re 
Siluvaimani Ammal v. Thangiah Nadar 
Sivaramakrishnan v. I.G. of Registration 
Spencer v. I.T. Officer, City Circle II, Madras 
Spencer Workers’ Union v. Spencer & Company 
Sreenivasa Rao v. Abdul Rehim Sahib 
Srinivasa Rao v. State of Madras 
Srinivasan v. Corporation of Madras 
State of Madras, In re 
State of Madras v. Balu Chettiar 
. State of Madras v. Bangalore Automobiles, Salem 
Stats of Madras v. Gopalaratnam Gupta 
State of Madras v. Ibrahim Kunhi 
State of Madras v. India Coffee Board 
State of Madras v. H. Kanchilal 
State of Madras v. Karuppan Chettiar 
State of Madras v. Parvathi Ammal 
State of Madras v. Rajagopala Ayyar 
State of Madras v. Ramalingam & Co 
State of Madras v. Saravana Pillai 
Subba Thaiammal v. Rengaswami Naicken 
Subbiah Ambdlam v. Commissioner, Karaikudi Municipality 


Subramaniam Chettiar v. Revenue Divisional Officer, Devakottah 
Ld 


Subramaniam v. Ramachandra Beharilal ' 
Sundaram Iyer v. Deputy Registrar of Co-operative Societies 
Sundaresa Chettia? v. Abirami Ammal 
F A v. Union of India, S.Rly. 

e TiS ae oi a Kumaraswami 

v. Krishnan Nair : 

ase ae and Machineries Ltd v. State of Madras 
Union of India v. G. Vithappa Kamath 
Vadasseri Karnavan, In re 
Varadarajulu Chettiar v. State of Madras 
Velu Servai v. Srinivasa Iyengar 
Venkappa Rai v. Devamma 
Venkatalakshmi Ammal v. Central Bank of India, Ltd. 
Venkatesa Reddiar v. Veeraswami Mudali 
Viswanathan v. Kanaran 
Wiliam Jacks & Co., Ltd. v. State of Madras 


TABLE OF CASES CITED. 


° 
e SUPREME COURT. 
Pace 
A 
Automobile Products of India, Ltd. v. Their Workmen, (1955) 1 Lah. L.J. 67 æ. 42. 
Attygalle v. Emperor, A.I.R. 1936 P.C. 169 : 71 M.L.J. 321 (P.C.) -æ 3. 
'B : 
Baladin and others v. The State of Uttar Pradesh, A.I.R. 1956 S.C. 181 ~ 66. 
Bank of England v. Vagliano, L.R. (1891) A.C. 107, 141 Se 46 
Barr, Crombie & Co., Ltd. v. Commissioners of Inland Revenue, (1945) 26 T.C. 406 : (1947) 
I.T.R. 56 (Supp) . s . 25,26 

Basden A Ai a v. King Emperor, (1945) F.C.R. 93 : 1945 F.L.J. 45 : (1945) 1 M.L.J. 

369 (F.C. ; as 8: 
Brennan v. Peek, (1947) 2 AH E.R.'572 h 58 
c 
Re : Chance, L.R. (1936) 1 Ch. 266, 270 ` f oa 46- 

Sannen = Amie Gy Income-tax v. Keshab Chandra Mandal, (1950) S.C.J. 364: 
1950 S.G.R. 435 (S.C. a 
Commissioner of compta Madras v. S. A. S. Ramaswamy Chettiar, (1946) 1 M.L.J. 330: 4 
14 LT.R. 2 - 61, 63 
Commissioner of Income.tax, Madras v. S. R. Subramanya Pillai, (1950) 1 M.L.J. 215: ws 
18 LT.R. 8 » 64 


Commissioner of Tncometax v. Shaw Wallace & Co., (1932) 63 M.L.J. 124: L.R. 59 LA. 
206, 212 : A.I.R. 1932 P.C. 138 : 6 L.T.C, 178 (P.C.) $ 22, 30, 32 
Commissioner of Incbme-tax v Subba Rao, (1946) 1 MLJ 332: I L-R- (1947) Mad- 167: ° 


1946 LTR. 282 v 44 
Cuno : Mansfield v. Mansfield, (1890) L.R. 43 Ch.D. 12, 17 i 46 
D 
Dalip Singh v. State of Punjab, (1954) S.C.R. 145 156: (1958) 8.C.J. 532 (S.C) ws 20 
Dulichand Laxminarayan v. Commissiooner of Income-tax, ur, (1956) 1 M.L.J. (SC 
164 : (1956) An.W.R. (S.C.) 164 : (1956) S.C.J. 317 : A.LR. 1956 S.C. 954 (S.C.).. ir 
E 
Emperor v. Chintamani Shabu, A.I.R. 1930 Cal. 379 = 12 
The Emperor v, Sheikh Neamatulla, (1913) 17 C.W.N. 1077 oF 11 
G ; 


Glenboig Union Fireclay Co., Ltd. v. The Commissioners of “Inland Revenue, (1922) 12 


T.C. 427 .. 26, 3o- 
Guli Venkataswamy, In re. I.L.R. (1950) Mad, 1118 : (1950) 1 M.L.J. 36: A.LR, 1950 
Mad. 309 pa 12 
I 
Institute of Patent Agents v. Lockwood, L.R. (1894) A.C. 347, 351 ~ 48 
International Contract Company, (1873) L.R. 6 th. App. 525 Fo 48 
J 
Jackson & Co. v. Napier : In re: Schmidts, Trade Mark, (1887) L.R. 35 Ch.D. 162, 172 .. 45 
Johnson. (H.M.) Inspector of Taxes) v. W. S. Try. Ltd., (1916) 27 T.C. 167 «+ 31, 39 
K 
Kannangaru Aratchige Dharmasena v. The King, L.R. (1951) A.C. 1 (P.C.) és 16 
Kapildeo Singh v. The King, (1949-50) F.C.R. 834, 837, 838 : (1950) S.C.J. 143 ss 20 
Kelsall Parsons & Co. v. Commissioners of Inland Revenue, (1938) 21 T.C. 608 - -26, 30, 32 
The King v. Plummer, L.R. (1902) 2 K.B. 339 .. 16, 19 
Kutner v. Phillips, LR 


. (1891) 2 Q.B. 267, 272 oe 46 


d 


M 
K. C. Mathew v. TheeState of Travancore-Cochin, 1956 8.C.J. 213: 1956 An.W.R. S.C.) 
190 : (1956) x M.L.J. (S.C.) 130 (S.C.) es 38 
McElligott, In re., L.R. 1944 Ch. 216 se 72 
‘ s+ N P = 
. ‘ x e 
Narsingh v. The State of Uttar Pradesh, (1954) S.G. J. 570 : (1955) 1 S.C.R. 298 a 66 
o 
Om Prakash v. The State of Uttar Pradesh, Crl. App. No. 146 of 1956 bea 66 
Q 
The Queen v. Jonesa ai (1872:79), L-R. Tg 305, 307 ' p 45 
The Queen v. Manning, L.R. (1883) 12 Q.B.D. 2 . 16,18 
Queen-Empress v. Sami and another, (1890) I.L. R 13 Mad. 426 zi 11 
The Queen v. Thompson, (1851) 16 Q.B. 832 : 117 E.R. 1100 ae 16 
$ R 


Raja Bahadur Kamakshya Narain Singh of Ramgarh v. Commissioner of Income-tax, Bihar 

and Orissa, (1943) 2 M.L.J. 410: L.R. 70 LA. 180, 188 : I.L.R. 22 Pat. 713: ALR. 

1943 P.G. 153 (P.C.) . 24,90 
Ramjanam.Singh v. The State of Bihar, Cr. Appeal No. 81 of 1953 8 
Ramnugrah Singh v. Emperor, (1946) 2 M.L.J. 200 : L.R. 73 I.A. 174: LL.R.`25 Pat. 


6or (P.C.) . 37 
Ram rasad Makundram Rajput v. The Crown, A.I.R. 1949 Nag. 277 12 
Rao hiv Bahadur Sing Singh and another p. The State of Vindhya Pradesh, 1954 S.C.R. 1098 : 

(1954) S.C.J. 362 (S.C.) 8 

5 
Shadbolt (H. M. an Fee of nat: v. Salman Estate, (1943) 25 T.C. 52 we g1 
Schack v, Antony, 1 and S. 2105 E.R. 214 <a i 


Seneviratne v. R., (1936) 3 AH mR. 36, 49: ALR. 1936 P.C. £ 289 


Shaw Wallace’s Gase, » (r932) Ga MLAS 124 : L.R. 59 L.A. 206 : 6 I.T.C. 178 (P.C.) .. 25, 26, E 
Shelley’s Case, (1579) 1 Co oe Reps s 93 ( 72 
Sbort Brothers, Ltd. v. an eine of Inland Revenue, (1927) 12 T.C. 955, 

973. > a ONN N 25, 26, 30, 3I , 32 
I.G. Singleton v., The King Emperor, (1924) 29 260 5k Fate I 
Sunder Sing h v. The State of Uttar Beep ae 1956 S.C. 411 A 62 
Tara Singh v. The State, 1951 S.C.J. 518 : (19 son 729 : (1951) 2M.L.J.291 (S.C.) .. = 39 
Topan Das v. State of Bombay, (1955) 2 S. GR e : (1958) 8.C.J. 86 : (1956) 1 M. L.J. 

(S.C.) 60 : 1956 An.W.R. (S.C.) 6o (S.C 14, 16, 19 

v 


Van Den Berghs, Ltd. v. Clark, Inspector of Taxes, L.R. (1935) A.C. 431r : 19 T.C. 390 : 
3 LT.R. (Supp.) 17. 24, 25, 26, 30, 31 


` 


i 
e 


TABLE OF CASES CITED. “+ 


e HIGH COURT. 
A 

AG. v. Clarkson, L.R. (1goo) 1 QB. 156, n aa 
Abdul Aziz v. Krishna Roy, (1916) LL.R. “or be gs 
Abdul Hasan Jankar, 1a 1 In re ar 1926) I.L. Rb All. 709 B.) ' ` 
Abdulla Khan v: Basharat Hussain, (1912) 25 M.L.J. 91 : L.R. 40 LA. 31 : LLR. 35 All. 

48 (P.C.) . 
Abdul Khadir v, Subramanya Pattar, (1940) 2 M.L. J. 760 
Abdul Majid 7. Messrs. Ganesh Das, ram, A.I.R. 1954 Orissa 124 


Abdul Majid v. Matel, AI.R. 1922 Lah. 149 i 

Abdul Shukoor and Co. v. State of Madras, (1955) 2 M.L.J: 494 (F.B.) 

Abiramavalli Ammal v. Official Trustee, M; » (1931) 6 MIJ. III 

Abhiramavalli Ammal v. O.T. Madras, (1947) 17 Gomp. Cages (ins.) 171 

Adinath Bhatta Charjee v. Krishna Chandra, A.I.R. 1934 Cal. 47 

Agent of Bengal Nagpur Railway Company, Ltd. v. Hamir Mull Chagan Mull, AT, R. 1925 
Pat. 727 

Akku Pralhad v, Gank area LLR. oe Bom. 40 g 

Alagar Ayyangar v. Srinivasa Ayyangar, 50 L. 406: STR: 1925 Mad. 12 

Ali Hussain v. Nilakanden, (1863) 1 M. OR 356 ak Bo 

Alla Baksh v. Mohammad, A.I.R. r985 Tah. fo rae 

Allen v. Royal Bank of Canada, 194 194 at 196 

Amina Umma v. Income-tax Officer, (1954) 26 LT.R. 197 : LL.R. (1955) Mad. 702: fons) 


2-M.L.J. 393. 84, 523, 524, 


Ammalu v. Krishnan Nair, {x920) 62 I.G. y5 , a 
Ammotti Haji o. Kunhayan Kutti, (1892) 2 M.L.J. 231 : I.L.R. 15 Mad. 480 i s4 
Annamalai v. Veerap a Wa, 12 ; 
Anantalal Singa v. ditred atson, (1930) I.L.R. 8 Cal. 884° = 
Anderton and Halstead, Ltd. v. > Birell, L.R., (1932) 1 KÈ. 271: mee g 
Anglo-French Textile Co, Ltd. v. Commissioner of Income-tax, aea I M.L.J. s85 : 

(1953) S.G.J. ror : 1953 S.GC.R. 448 (S.G.) E 
Ankamma n. Kameswaramma, (1935) 70 MLL. J. 352 i 
Approvier’s Case, (1866) 11 M.I.A. 7 : 
Arab Bank Ltd. v. Barclays Bank, ER R. (1954) A. C. 495 at 531 
Arnold v. Arnold, fort): LL.R. 38 Gal. 907 
Arumugam Pillai v. Ambalam, Go). 40 M.L.J. 475 
Rm. Ar. Ar. Rm. Arunachalam C ettiar v. Oan oner Tekaku Madras, (1936) 71 

M.L.J. 772 : L.R. 63 I.A. 233 : TLR. 59 Mad. 716 (P.C.) ` 

halam Chettiar v. Venkatachalapathi Guruswamigal, (1919) 37 M.L.J. 460 : LR. 
' 461A. 204: TLR. 43 Mad. 253 (P.C.) 
Arunachala Moopanar v. Arumugha Moopanar, (1952) 2 M.L.J. 280 
Ashley v. Ashley, (1821) 3 Sun. 14 
(sam Bengal Railway, Qo., Ltd. v "Radhika Mohan Nath, A.I.R. 1923 Cal. 397 
925 
TL 


Ata Muhammad n. Shankar Das, (1925) LL.R. 6 Lah. 319 : A.LR. 1 pengi 
Ayiswara Nandaji Sahib v. Shivaji Raja Sahib, (1925) pa .L.J. 5 6]: -R.¥49}Mad. 176. 


B 


Babu Lal v. Ram Prasad, A.I.R. 1939 All. 37 (F.B.) o 
Babu Rao v. Babu Manaklal, I.L.R. (1939) Nag. 17 s 
Bagavathi 2c), Rameshwari Kuer, ie C.J. 115 : 1951 S.C.R. 603 : AIR. 1952 

wai ult ai v, Bai Naghubai, (1922)'.L.R. 47 Bom. 401 
Balj Nath v. Nende ALR; 1926 Pat. 453 
Baij Nath Prosad v. G Das, (1904) 8 C.W.N. 382 
Baker v. William Dening others, (1838) 8 Ad. and E. 94 : 112 E.R. 771 
Balabux v. Rukma Bhat, (1 (1903) L.R. 30 I.A. 130 : LL.R. go Cal. 725 (P.C.) 
Balaguruswami Naicker v. Guruswami Naicker, (1924) 48 M M L.J. 506 
Balkishen Das v. Beachan Pandey, (1931) LL.R. 54 } 
Ba akrishna Iyo c. Pichaimuthu E ER. 1922 Mad. 330 

al ao. Ramąkrishna, (1931) 61 M.L. J. 362 : I.L.R. 53 All. goo (P.C. 
Balakrishnan v. State of Madras, I.L.R. (roga) Mad. 957 Š PEPI 
Balaji Singh v. Gangamma, (1926) 51 M.L.J. 6 

1956—H—G e 


i Pacers. 
Balamba v. Krishnayya, (1913) 25 M.L.J. 65 : I.L.R. 37 Mad. 48g (F.B.) os 
Balasubramania Nadar v. Si Meek (1909) 21 MLJ. 562 e ec its 
Bali Reddi v. Khatipalal Sab, (a 5) 69 MET 458 ‘ re 420 
Bank Melli fran v. Barclay, (195 3 2 T.L.R. 1057 a 395 
Bank of Travancore v. Dhrit Ram, (1942) 2 M.L.J. 256 : L.R. 69 I.A. 1, 8and 9 oe 37 
Bapayya v. Rukhamma, (1909) 19 M.L. J. 666 .. 195, H 
i Kumar Ghose v. T, (1909) I.L.R. 37 Cal. 467 e e 
Bateman v. Countess of Ross, 1813) oe ir 
Beard v. London General Omnibus Compan , L.R. (1900) 2 Q.B.D. 530 291, 232 
Beardsley v. Beardsley, 138 U.S. 262 : 94 L.Ed. 928 “4 391 
Beevathumma v. Lakshmi Amma, 5 D.L.R. (re) 80 - 46 
Beharani v. Raghubehara, (1939) 1 M.L.J. 340 : A.I.R. 1939 Mad. 463 a 247 
Behram Khurshed v. The State of Bombay, (1955) 1 M.L.J. (S.C.) 32: (1955) An.W.R. 
(S.G.) 32 : ES 73 (S.G.) ~ 274 
Immunity Co., Ltd. 2, The State of Bihar, (1955) S.C.J. 672 : (1955) 2 M.L.J. (S.C.) 

168 : (1955) A.W.R. (S.C.) 422 ee 327 
Beresford Hope v. Laly Sandhurst, (1889) L.R. 23 Q.B.D. 79 is 578 
Bhagavan v. Raja Ram, A.I.R. 1951 Bom. 125 e 248 
Bhagawat Sastrulu v. Lakshmikantam, (1940) 1 M.L.J. 60 of 2 
Bharat Insurance Co., Ltd. v. Lakshmideyi, (1947) 17 Comp. Cases oo I ae mn 
Bhogilal v. Laherchand, (1954) 25 L.T.R. 50 at p. 54 : 1954 8.C.J. r22 (S.C.) ss 532 


Bhudat Singh v. Mangat Bai, A.I.R. 1934 All. 296 ais 115 
.2 


Bin Ben hte Bib Ra abe 888) ELAR. 13 Bom. 6 (653) is 06 
Bibi Dadli o. Bibi Raja ia, (1 R. 13 . 650 (653 ae 106 
Bijoy Gopal Mukerji v. Krishna Mahishi Debi, (1907) 17 MET 154 : LR. 34 LA. 87: 

I.L.R. 34 Cal. 329 (P.C.) se 420 
Biman Chandra v. Governor, West , ALR. 1952 Cal. 799 s 462 
Bir Bikram Kishore v. Amanadin, (1935) 40 C.W.N. 156 Ss 599 
Birendra Malik v. Brahma Brata Ray, I.L.R. (1946) 1 Cal. 652 wa 5%. 
Bishun Dayal Thakur v. Sheo Tahal Sahu, (1981) 62 Ind. Cas. 108 z 2 
Bisseswar Sonamut njaa Lal Chowdhury, (191g) I.L.R. 40 Cal. 704 sé 247 
Biswabhusan Naik v. The State, A.I.R. 1952 Orissa 289 a 179 
Blott’s Case, L.R. (1921) A.C. 171 hes 525 
Blunt v. Park Lane Hotel Ltd., L.R. (1943) 2 K.B. 253 : (1942) 2 AIl. E.R. 187 aid 295 
Bodriks v. Papa Dada, (1921) I.L.R. 46 . 58; ALR. 1922 Bom. 191 i 451 
Bommanna Chettiar, v. The Province of Madras, (1945) 2 M.L.J. 69. © 31, 32, 33, 2 
Bottomley v. Nuttall, 28 L.J. Court of Common Pleas, 110 Ss 512 
Bradbury Agnew and Co. 2. Day, g2 T.L.R. 349. 497, 498, 501 
Bradbury v. Hotten, L.R. 8 Exch. 1 he 496 
Brainard v. Hubbard, 20 Law Ed. 272 ne 526 
Brandts’ Sons v. Dunlop, L.R. (1905) A.C. Et oy 480 
Brij Coomaree v. Salamander, A.I.R. 1932 Cal. 816 Sa 3 
British Equitable Assurance Co. v. Great Western Railway, (1869) 38 L.J. Ch. 192 3 
British Mexican Petroleum Co., Ltd. v. Jackson, (1932) 16 T.C. 571 gag 
Brood v. Perkins, (1888) L.R. 21 Q.B.D. 533 A 461 
Brown v. Duncan, (1829) 10 B. C. 93 : 109 E.R. 385. 581, 582 
Browne v. Hare, (1858) 29 L.J. Ex. 6 a 396 
Bucha Lal v. Rex, ALR. 1949 All. 15 oe 348 
Bullock v. Bullock, L.R. (1942) P. 134 ie 298 
Burchell v. TE t ERS Sind 6g oe 298 
Burgess’ Policy, (1915) 113 L.T. 443 si 47 
B ? Policy, In re, (1916) LE 85 Ch.D. 273 oe 482 
Burhan v. Punchoo, (1865) 2 W.R. 123 a 568 
Burrows v. Burrows, A.I.R. 1937 Lah. 395 2 295 
Bushall v. Hammond, L.R. (1904) 2 K.B. 567 s 52 

Cc 
ka 

Calcutta Discount Co. Ltd., Case, (1953) 23 I-T.R. 471 nie 14z 
Calico Printers Association v. Barclay, (1931) 1g LT: 51 (G.A) But 395 
S. C. Cambatta v. ERAT of er aa mbay, (1946) 14 L.T.R. 748 Soa 522 
Campbell v. Camp . (1922) P. 167 ++ 298, 299 
Canadian Ry., Co. v. Lockhart, Gods) A.L.J.277 : ALR. 1943 P.G. 63 (P.C.) ite 231 
Cans, In re, L.R. (1934) 1 Cb. 162 Es 72 
Cape Brandy Syndicate v. Inland Revenue, L.R. (1921) 2 K.B. at 414 is 9 

Capron v. Capron, L.R. (1927) p- 243 5 oe 298 
Re Cargo S. S. Rappenfels, (z914) LL.R. B Cal. 334 . 390 
Castellan v. Preston, L.R. (1883) 11 Q-B.D. 380 at 388 an 480 


Paces. 

eed 2, Da SAF Aba ATR 1933 Cal. r2 
t v. Davies, (1 g k I oe 
Chajju The Crown, (1921) I.L.R. 2 Lah. 2 496, 497, pe 36 
Cheese ne Kuhi Pokker, > Gers) 29 MLL.J. 481 : I.L.R. 39 Mad. 917 .. © 3I2 
Chakkara Chettiar, In re, (1952) 2 779. 461, 462 
Champath v. Shaw Wallace, ALR. (1937 N 397 s 2I 
Mst. pi & Messrs Shaw Wallace and Co., LL (1938) Nag. 200 at 202 pios 22 
chando d v. Subba, (1889) I.L.R. 13 Mad. 209 .. 40, 4I 

ull Bengancy v. National Bank of India, (1923) I.L.R. 51 Cal. 43 šis 38 

Caa Bau ee ee (1902) o ag LA. 70 : LL.R. 24 All. 273 ee 368 
happ pan y. Ram, m, (1912 LL.R. 3 a7 6, 350 

ttiyelan v. r, (1 2 sš "26,2 32 
Chatturam Hotes I Lido. (oe) a MLS. of Tonens 27 I.T.R. 709 at 717 pe 
Cheekati Zamindar v. Ranasooru Dhora, (1899), I.L.R. 23 Mad. 318 at 320, 322, 325 and 

326 270 
Chelamayya v. Lakshmi, A.I.R. 1925 Mad. Iyi ogg LOR 106 
The Cen Central Provinces and Berar Act (XIV of 1998) In re (939) 1 M.L.J. (Sup.) 1: 1939 

F.G.R. 18 (F.C.) 523 
Chengalvaroya Chetti o. Raghava Ramanuja Doss, (1918) 37 M.L.J. roo a 507 
Cheruthy v. thi Ammal, 9 48) 2 nd ++ 349, 351 
Chettibai v. Naroomal, (1938) 39 oa 294 
Chidambaram Chettiar v. Venka Antee Nk, Fs (1987) 3 1 M.L.J. 262 219 
Ghingacharn Vital Sankaran Nair v. Chingacham Vitil Gopala Menon, (1906) I.L.R. 30 

Mad. 1 420 
Chinnarigadu v. Ranga’ A.I.R. 1935 Mad. 789 ya 266 
Chinnery v. Bvane, (1864) ) 11 H.L.C. 115 n 424 
Chinnery v. Evans, L.R. (1864) 11 H.L. (E.R.) 1274 at 1282 wa 37 
Geese oan aan a MT, metas, Punjab, (1937 s LT.R. 44 ss 370 

kkalinga v. ayaba; 1 47 . 1925 Mad. 117 a I 
Chor Malbal Chand v. Kas ur ¢ agi 996) L- LL. LLR. 63 Cal. 1033 ss 245 
Chotelal v. Champsey Umersey and ar SER. 1923 Bom as +» 588, 589 
Chuni Lal Nayar v. Commissioner of Income-tax, (2951). 20 LT.R. 568 138 
Chunilal Dayabhai and Co. v. The Ahmedabad Spinning and Weaning Co, Ltd., (1921) 

I.L.R. 46 Bom. 806 588 
Chunnilal v. minda A.LR. 1951 Bom. 1 ETET 
Churchman vy. > {is E 2 All. E.R. 190 s 295 
Re. Clay’s Paion ( icy, (1937) 2 All is 2 
Cleaver v. Fund is ciation, L.R. (1892) 1 Q.B. 147 .. 478, 482 
Clements, liS of Costa Rica v. DAN (1876) 46 L. J. Ch. 375 at 385 we 166 
Clover Clayton v. Hughes, L.R. (1910) A ie 20 
Codd v. Godd, A.I.R. 1924 Bom. 132 (roa) Lt, Pe 664 : 25 Bom. L.R. 399 os 299 
Collector of Customs v. Gokuldas das, Gis 458, 459 
Deputy Commissioner of Comm axes v, i Mudaliar and Sons, (1954 ) 

a M.L. J. 151 570 
Commissioner of Income-tax, Bombay v. Khemchand Ramdas, (1938) 2 M.L.J. 115 : L.R. 

65 I.A. 236 : I.L.R. (1938) Bom. "487 (P.C.) 334 
Commissioner once 2 Baliram Santhoba, I.L.R. (1953) Hyd. 467 : ALR. 1954 Hyd. 

1954) 25 L.T.R. 309 125 

a Sie ur tometer a Bhogilal Laherchand, (1954) 25 1.T.R. 50 at 54 : 1954 S. CJ. 

122 (S.C.) + 524 527 
Commissioner of Income-tax v. C.P. Syndicate, ILL.R. (1953) Nag. 403 : A.I.R. 1953 Nag. 

403 : (1952) 22 I.T.R. 493 125 
Commissioner of Income-tax v. Hira Mall Narain Dass, I.L.R. (1954) Punj. 180: A.I. R. 

1953 Punj. 284 : (1953) 24 I.T.R. 199 125 


ioner of ae Madras v. M.T.T. AR. S.A.R. Arunachalam Chettiar, (1958) 
S.C.J. 12g : 1953 S.G.R. 466 $ (1953) 1 MLJ. 443 :2 TTR. 180 (5:0) 
Commissioner of ncome-tax, Sheikh ul Kadir Marakayar and Co., 
(1927) 54 M.L.J. 298 (F.B.) one 
‘The Commissioner of Income-tax , Madras v. Mysore Chromite, Ltd., (1955) 8.C.J. 185 388 
Commissioner of Income-tax v. Murlidhar, Mathurawalla Association, (1948) 16 L.T, 146: 


A.LR. 1948 Bom. 403 - 118, 120, 124, 125 
Commissioner of Inland Revenue v. New Castle Breweries, Ltd., (1 827) 12 T.G G. a + «322, 323 
Commissioner of U.R. v. Parasurama, (1950) 1 M.L.J. 775: LL. (1950) 631 Px 52 
Commissioner of Income-tax, Madras v. Raja of Parlakimedi, (1925) 50 M.L.J. 63 : LL.R. 

49 Mad. 22 os 334 
Corporation of Calcutta v. Omeda Khatum, = 60 C.W.N. 319 “fe 285 
Coutts and wera s- Browne Lecky, L. R. 1947) 1 K.B. 104. 545. 548, 550 
Croft v. Dunphy, L. Aa A.C. 156 ie 523 
Currimbhai v. Ahm 1932) I.L.R. 58 Bom. 505 ++ 422, 423 


PAGES. 
D 
. 

D. and G. R, Ranking v. Commissioner of Inland Revenue, 32 Tax Cases 520 ws 592 
D’Cryz v. D’ ‘Cruz, (1426) a = 1019 ua s 295 
Dalel Singh v. Dhan Devi, A. ie 248 
Dalip Singh v. Kundan Singh, ae aT Re 36 All. 58 : 22 I.G. 614 107 
Damodar Das v. Lakhan Das, (1910) 20 M.L. J. 624 : L.R. $7 LA. A LLR. 97 Caj. -885 

(P.C.). 112, 113, 114 
Daso Polai v. Narayana Patro, (1933) 65 M.L.J. 819 : LL.R. 57 Mad. Beng ae g5I 
Dattatrya v. State of Bombay, aa R. (1959) Bom. : ALR. 1959 Bom ate 52 
Dattatreya Moreshwar P tate of Bombay, (1952) 2 M.L.J. ce 1952 5.C.R. 

612 : 1952 S.C.J. 235 (S.C.). = 444 
Datto Shivaram v. Babasaheb Malhar, (193g) I.L.R. 58 Bom. 419 bs 575 
Davidson o. Davidson, (1921) 62 I.C. 782 ai 295 
Davies v, Committi_and Son, 2 T.L.R. 216 vi 495 
Daw v. Ko Pa Tin, A.I.R. 1939 Rang, 247 Sa 80 
Debi Malviya v. Commissioner of Income-tax, (1952) 22 I.T.R. 539 a 138 
Debi Singh v. Hanuman Upa padhya, (1 1881) I.L.R. 3 All. 747 (748) t 106 
Deivanayaga Padayachi v. Muthu Reddi, (1920) 39 M.L.j. 525 : I.L.R. 44 Mad. 329 § at es 

333 3 
Deivanayagam Pillai v. Subbiah Pillai, (1954) 1 MLL. J. 534 oe 568 
Delaney v. Globe Shipbuilding Co., 175 Wis. 167 Me 392 
Delhi Cloth and General Mills v. Harnam Singh, (1955) 2 M.L.J. S G.) 141: (955) 

An.W.R. (S.GC.) 395 : (1955) S.G.J. 645 : (1955) 2 S.C.R. 402 : A.I.R. 1955 59° 

(8.C.) + 373» 514 
Danbai v. Ramanshaji, (1933) I.L.R. 58 Bom. 513 a 484 
V. D. Deshpande v. Hyderabad State, A.I. ae 41985 Hyd. 36 Se 462 
Devasahayam v. Devamony, A.I.R. 1 211: Ay TER L.R. ie Mad. 138 ae 29 
Devichand Moolchand v. Dhanraj etal (1948) 1M i 47 
Devey v. Subramania ee Aie 3) 2 MLL. Ae AP 22 
Dhanakotia Pillai v. Bir re (19552 L.J. 569 -+ 192, 19 
Dodda Subba Reddi y v. ratau Govinda eddi, (1954) 2 M.L.J. (Andh.), 195 A 4 
Dodworth v. Dale, 20 Tax Cases 285 ie 532 
Dominion of India v., Hiralal, ALR. 1950 Cal. 12 -© 247, 248 
Dominion of India v, Hazari Lal, EER 1949 ae 410 (F.B.) så 9 
Doogah v. F. R. D’Cruz, (1922) 26 Cal . W.N os 8 
Doraiswami Reddiar v. Thangavelu Mudaliar, ree 1929 Mad. 668 414, 415,41 
Miss Dottie Karan v. Rai Bahadur Lachim Prasad Sinhar, i990) 60 M.L.J. 441 at 449 * 

L.R. 58 I.A. 58: 1.L.R. 10 Pat. 481 (P.C.) 57 
Duggam v. Income-tax Commissioner of Bombay City, (1952) 21 L.T.R. 458 at 463 et 523 
Duncomb v. Tickridge, Aleyne, page i 
Duraiswami v. Venkataseshayya, veer M.L.J. 3 378 * I.L.R. 25 Mad. 108 -» 78,79 
Durban and Building Society, fi In ve, L.R. (1873) 7 S 7 (App. Gases) 45 yi 50 
Dwaraka Bai v. Naiman Mathews, A.I.R. 1953 Mad. 792 ss an 

E 
E. I. Railway Com y Calcutta Piyara Lal Sohan Lal, A.I.R. 1928 Lah. 7 Ae 
Eddathil v. Ko on Na ee 1 M.H.C.R. 122 if k P 
Eisner v. Macomber, 6. w ' 534s 525, 526 
Emperor v. Badan Singh, ALR. oe All. 150 (F.B.) ; 576 
Emperor v. Lalya Babu Jadav, 1929 pes Bom. L.R. 521 : 1929 Bom. 266 a 292 
Engelbach’s Estate, In re, L.R. 348 i 478 
Equitable Trust v. Dawson Parnica. Gee: ‘ay C.L.R. 49 (H.L.) ' fig 395 

F 
Faden v. Stoekdale, :( (179 } 13 Dig. DE 66 i 494 
Fakirappa Limmanna umanna Bin Mahadu, (1919) I.L.R. 44 Bom. 742 a 420 
Fanshawe v. Fanshawe, L.R. (1927) P 288 ie 298 
Farley v. ne (1857) 26 L.J. “Eh. 710 oe 39 
Fester, In re, (1938) pay L.R. 993 sia 47 
Findley v. Findley, L pan - 122 s 298 
Fleetwood’s Policy, L.R. (1926) 1 Ch. D. 48 S 4, 
Finton v. Thorley, L.R. (1903) A.C. 443 ae 20 
Forbes v. Git, L.R. (1922) 1 A.C. 256 “a 587 
Foster v. Foster, L.R. (7926) r: K.B. 592 ae 594. 
Re. Foster, Hudson v. Foster, L.R. (1938) 3 Ch. D. 357 si 482 
French v. French, (1824) 1 Hog 138 e .. 164, 166 * 
Fulchand, In re, (1927) 29 Cr. L.J. 314 ii 2 


Furnivall v. Coombas, 134 E.R. 756 zs 587 


Paors 
G 
Gabarron v. E A 10 Ex. 274 : 44 L.J. Ex. 238 . eae 396 
Gadiram v. Panaman A A.LR. 1933 Nag. 171 . « 80 
Galler v. oe (1954) All E.R. 536 | Se 296 
CREM ariar, (1917) 34 M.L.J. 463: L.R. 45 LA. 54: 

L.R. 41 Mad. 403 @.C.) ooe eas 535 
Gandhi and Sons v. State of Madras, (1955) 2 MIS. FaN Z 339 
Gane v. Norton Hill Colliery Company, E (1909) 2 K.B. 539 T 22 
Gangadu v. Abraham, (1933) 66 M.L.J. 42 i 578 
Gantapalli v. Gantapalli, ae 7) p Main 900 + 20 20: Do 470 (F.B) 2s 294 
Garlinge v. jet (1922) I. 745 (F. he Hees 298 
Garrard v. (1925) Ch. 616 at 625 549 
J. K. Gas Par ant Manufactirizg Co mpany, (Rampur) v. The King Emperor, (1947) E.L. J. 

71 : (1947) 2 M.L.J. 402 : 1947 F.C.R. 141 (F.C.) -- 448, 444 
Gauff v. Johnson, 161 L.Ed. 975 os 291 
Ghelabhi Gourishankar v. Hargowan Ramji, (1911) IL.L.R. 36 Bom. 94 . 554555 
Ghisu v. Ram Ballabh, (1911) 13 I.G. S jefe 15 
Ghulba Lahanu v. Emperor, I.L.R. (1 Rag. 620: A.LR. 1949 Nag. 117 a 451 
Gibbs v. Gibbs, (1933 T 55 All. 597: 143 LC. 890 Sie 295 
Gibert v. Gonard, 52 ; a 102 
Gilmour v. Coats, L.R. “Shey A A.G. E es 72 
Ginesi v. Ginesi, (1948) 1 a 295 
Giridhari Lal v. Kappini uae. BTO) 2 M.L.J. 44 an 247 
Glancy v. Glancy, (iors) gr I.C. 264 as 295 
Glascow Coal Co., Ltd. v. Welsh, (1915) S.C. 1020 20 
Gnanasambanda Pandara Sannadhi v. Velu Pandaram, (1899) 1 10 M. LJ. 29: LR. pee 

LA. 69: LL.R. 23 Mad. 271 (P.C.) 112,113, 114 
Gobindram v. Savitri, A.I.R. 1 LR. 1937 Sind 181° 485 
Gokal Chand v. Hukam Chan ath Mal, (1921) 40 M.L.J. 327: LR. 48 LA. 16 7 

I.L.R. 2 Lah. 40 (P.C.) 554 
Golden Knitting Com p Mural ra (1949) 2 M.L. J. 822 : A.LR. 1950 Mad. 293.. : 248 
Gopaldeo v. Ratni, Goab ) go Cr, iia 294: 
Gopeshwar Pal v. ‘Fi Chandra, ( oo TLR. 41 Cal. 1125 eM 141 
Gopi v. Hiriya, AIR. 1935 Nag. 49 ips 29 
Gordon v. Gordon? L.R. CAD . 99 ac 29 
Gordon, In re, L.R. (1940) Ch. 769 is 478 
Gordon v. Gordon, (1869) . L.R. App ..- 298 
Governor-General in Council v. R eigh Tavetnen? Co., Ltd., (1944) 1 M.L- J. 477. .. 459 
Governor-General of India in Council v. Krishna Shenoy, ‘(tg 0) 2 MLL.J. s s II 
Governor-General in Council v. Lala Debi Sahai, I.L.R. (1946) All. 250: K R. 1946 ‘ 

All. 198 ae 9 
Governor-General in Council v. Mahabir Ram, AIR. 1952 All 891 (F.B.) af 9 
Governor-General in Council y. Mohd. Badr.-I-Alam, A.I 1949 All. 223 ds 10 
Govinda Menon v. Karunakara, (1900) I.L.R. 24 Mad. 43 AA 106 
Govinda Mahapatra v. Venkataikrisnayya, A.LR. 1950 Cnt a 6 i 352 
Govinda Nair v. Achuton Nair, (1940) 1 M.L.J. 682 ss 232 
Govinda Nair v. Srinivasa Patian 1948) 2 M. J. 463 at 454 and 465 «+ 171,173 
Govinda Pillai v. Dasai Goundan, (1921) 41 MLL. J. 423 at 42 


ak 44 Mad. 971 (977). 37, 423 
Govindaswami Naidu v. T. P. Devasthanam, (reg) 2M.L.J. 7 261, 
Govindaswami Pillai v. Dakshinamurthi, ae LLR. 35 Mad. is Ms II 
Grainger and Son v. Gough, 3 R.T.C. é 
Greshman Life Assurance v. Collector of tawah, (1932) I.L.R. 54 All, r026 : A.I.R. 1933 

All. 1 

Gulam Rasool Saheb v Hamida Bibi, (1949) 2 MLJ 586 
Gurdyal Singh v. Raja of Faridkot, (1894) L.R. 21 par ie : LL.R. 22 Cal. 222 P.a). 249 


Gurrionbhai v. Ahmedalli, (19 2) LL.R. 58 Bom 5 505 421 
Gurusidhawaswami v. D. M. fain § Sabha, 1958) a M.L.J. 819 : (1953) S.C. J. 730 (8.0). . 2 I4 
H 
Haddon v. Haddon, ( 887) 18 Q.B.D. 778 ai 611 

Abdul Sakro #6 Co. v. State 7 Madras, (1955) 2 EEUN 494 (F.B.) _ a 375 
Haka o. Dayabahi, (1939) 41 Bom., L.R. 1104 a 1 
Re Hale Lilley v. Foad, (1899) 2 Ch. 107 oe 424 
Hall v. Hall, A.LR. 1933 Sin 70 ; j we 296 
Hamidunnissa v. Gopalachandra, (1897) 24 Cal. 661 os 107 
Hamirkuar v. Courg of Wards, A.I.R. 1932 Lah. 538 re 108 
Handerson v. People, 124 Illinois 60 7 i wees dis 291 
Hanfastangal v. Empire Palace, L.R. (1894) 2 Ch.’D. ıı : : es 498- 


Hanastaengal v. Smith aad Sons, L.R. (1905) 1 Ch. D. 513 ~- ` ` we 501 


oachimson v. Swiss Bank Corporation, L.R. (1921) 3 K.B. r10 


Paces 
Hanttaengl y. Smith an Sons, L.R. 1905) 1 Ch. D. 5 496 
Hanso Pathak v. Harnandil Pathak, ga TLE LUR 56 ÄI? t026 : A.LR. 1934 All. 851.. 554 
Hanumayya‘v. Nayudamma, (1951) š 173 
Hardinge v. , (3911) 11 To. 8:3: ee Jus. S. eA 2 433 . 297 
Harnam Singh v. Jamal Pirbhai, L.R. 1951 H.L. 68 Ss 499 
Harris v. Associated Portland Cement Manufacturers, La, L. kr. (1989) A.G. 71 HE- Ba: 
Harris v. Huntbach, (17 "Res Bun 993 : at E.R. 355 i 
Harris v. Truman, 11880) 102, 103 
Harris v. Truman, (1882 aie fe zo. A.) +. 102, 103 
Haddarwick, Re, L.R. (1933) ie 29 
Helvering v. National Grocery Co. Ba Law Ed. 1346 De 526 
Herbert John Ames v. J. P. P. Viriji, ALR, 1924 Bom. 41 392 
Hetch v. Standard Oil Co., 100 L.Ed. 391 
High Commissioner for India v. I. M. St L (1948) 2 MEN ss: (1948) F.G.R. 44: (1948) 

F.L.J. 23 : L.R. 75 I.A. 225 (P.C.) 17 
Hill v. Hill, A.I.R. 1923 Bom. 284 « 295 
Hill Sawyers and Company v. Secretary of State, (1921) LL.R. 2 Lah. 133: ALR. 

1921 Lah. x > 9 
Hilton v. Gyyott, 113 U.S. 16 : 40 L.Ed. oe 246 
Himatlal Hanila] Mehta v. The State of Mima Pradesh, (1954) S.C.R. rre2: (1954) 

S.C.J. 445 : (1954) 1 M.L.J. 690 (S.C.) 530 
Hindustan Co-operative Insurance Society v. Gia of State, (1931) 61 M.L. J. 864 : LR. 

58 LA. 259: LL.R. 59 Cal. 55 (P.C.) š 285 
Hirabai v. ponent (1893) Toa D hag 147 n 297 
Hobb v. Mory rest TE a 578 
Hollinrake z T ys 2 he p: 327 lie 494 
Hollinrake v. Trawa ER . 420 494 
Howe v. Howe, (1913) 25 ML ER TER 38 Mad. 466 295 

I 
Ibbotson’s Case, Lee Temp. Hardw., 261 461 
Illinois C. R. Co., v. U. S. 265, U.S. 209 : 68 L. Ed. 98g 391 
Income-tax Officer v. Calcutta Discount Oo. Ltd., 17953) ag LT.R. 471 141 
Imrit Konwar v. Roop Narain Singh, (1880) 6 CL R. š 254 
I. T. Commr. v. Umarbhi & Co. (1959) SOJ. 1950 S.C.R. 335 (S.C. Ps 52 
Indian Leaf Tobacco Development Co., td, v Bate a Madras, (1954) 2 M.L.J. 59e.: 

5 S.T.C. 354 223 
ve eee Corporation v. Industrial Tribunal, Madras, (1952) 1 ML. J. 

- 226, 228 
India United Mills, Ltd. v. Commissioner of Excess Profits Tax, (1955) 27 I.T.R. 20: (1955) 
S.C.J. 36 (S.C.) 532 
Iriss v. Iris, A.I.R. 1933 Lah. 356 296 
J 
Jagadesam Pillai v. Kupparimal, (1946) 1M.L.J.23 : I.L.R. (1946) Mad, 687 at 702, 704. 265, 266 
Jagat Kishore v. Kula Kamini Dassya, I.L.R. (1940) 2 Cal, 893 : 72 Cal. L.J. 420 : A.I.R. 
J 1941 Cal. 233 v 160 
jivandas Javherdas v. Narayan, (1884) I.L.R. 8 Bom. ae 
arnulabdin Sahib v. Krishna Chettiar, (1921) 41 MLJ to os ps 
ambu Chetty v. Palaniappa Chettiar, (1902) 13 M.L.J. 252 : LL.R. 26 Mad. 526 an 511 
atindra v. Gouri Bala, (1925) 26 Cr. L.J. Mates a 2 
Jara Bharath Tiles Works v. The State of Mai rae 954) 1 M.L.J. 286 ne 22 
Chettiar, In re, Kerg 1 M.L.J. 161: LL.R. (1949) Mad. rar Fs 390 
Jbaman v. Amrit, (1945) I L.R. 24 Pat. 325 R 539 
- 37 
2 
581, 582 


odhan v. Kulwant, (1 } 49 Cr. LJ. 3 323 (Pat.) 
11 East 1 Zoo 973 


ohnson v. Hudson, (1 
ohnson, In re, L.R. (1887) 20 Q.B.D. 68 a\e 
ohnson v. Marshall, L.R. 1908) A.G. 409: 75 L.J. I.B. 868 : 22 T.L.R. 565 oa 
ohn Smith and Son v. Moore (7930) 3 12 Gnas, 266 at 285 

Jones v. Jones, (1872) 2) 2 P. and D. 333 : 17 Am. Jur. S. 5 Ke 

P. Joseph John v. The State of Travancore, (1955) I MPA G.) 134 : (1955) S. CR. 

1oIr: (1955) S.C.J. 221: ce) An. W.R. 134 
oseph v. Ramamma, (1922) A 4i : LL.R. f Mad. 982 oe 
oyee o. Swann, (1864) 17 C-B. ( Teong Toy, LR, 1891) A.C Ma 
ittee in M Rabie oy; 1) A.C. 272 

wenn Bel o Ramanathan Cert -a J. 690: I. “I, s2 Mad: 62 

Jyoti Prosad v. Jahor Lal, A.I.R. 1945 Cal. ` <3 


PAGES. 
e K 
Kaliammal v. Nashani (x 5), : M.L.J. (N.R.C.) 4 . Sir, 612,613 
Kolana Gourd uadarammnal, (1048) tree atone eg Dr. Go ( ) Mad. 628... B, sA 
a er v. ramaniam, 2 J L 1947 418,41 
Kalidas Chaughuri v. Prasanna Kumar as (rono) TL LE y Cal a . 35! 
Kalipada i v. Palani Bala Devi, (1953) 1 "M.L. J. ke (1953) S.C.J. 208 : 

1953 S.C.R. 503 at 517 (S.C.) 112, 119, 114 
Kalisetti Penchalu Sethi v. Potireddi Subbareddi, (1943) 2 M.L.J. 671 at 28 
Kallan v. Kalin, 1933 Lah. 728 (1943 a 295 
Kallianasundara Iyer v. Umbra Bayi Sahib, (1897) 7 M.L.J. 324: I.L.R. 20 Mad. 421 

at 422, 423, 425 and 429 Sy 272 
Kallu v. Diwan, (1902) LL.R. 24 All. 487 yi 236 
Kallu v. Kaunsili, (1904) 26 All. 326 os 294 
Kalshiba v. Shripat Narshiv, (1894) LL.R. 19 Bom. 697 545, 546, 547) 548, 55° 
Kalyan Dayal v. Kalyan Narer, (1884) LL-R. 9 Bom. #59 (065) -» 106 
Kamaraju o. Gunnayya, (1923) 45 M.L.J. 240: A.LR. 1924 Mad. 322 413,415,419 
Kanaran Nair v. Raman Nambiar, (1 ie eee as 51 
Kandasami v. he Fe COT B3 a 33 M.L à 6 414 
Kandaswami Thamb 1) 2 MLL.J. 463 Sa 114, 
Kandaswami Udayar n 2 ame Se Cet By tery J 330 A 418, 419 
Kannayalal v. Su etty, (1938) 1 yi. 281: R. (1988) Mad. 867°: 193 

Comp. Cases (Ins,) 62 -> 479, 484 
Karan Hussain v. Mohammad Khali, I.L.R. (1946) All. 60 . 46 
Karthiyayini Kanchi v. Minakshi Ammal, (1935) 70 M.L.J. 114 . 449 
Karuppanna Goundan v. Marutha Pillai, "Goats 1 ML.J. 773 171 
errr v. Palaniappa Chettiar, (1954) 2 J. 454 . 271 

Kashinathsa v. Narsingsa, ALR. 1955 Bom. ‘or . SA 
Kaunsilla v. Ishri Singh, SOD ae LL.R. 32 ve 2 
Keeran Avulla v. Chandra ekharan Nambudiri, A800) 1 M.LJ 485 on 5! 
Kelly v. Kelly, 5 . L.R. 72 295 
Kelu Achan v. Parvathi Nethiyar, (1923) 45 M.L.J. 195: LL.R. 46 Mad. 631 (FB). 106, 10 
Kerr v. Kerr, (1897) LL.R. 29 Bom. 439 29 
Kesava v. Secretary of State, (1918) 36 M.L.J. 222: I.L.R. 42 Mad. 451 . 2 
Kettilamma v. Vishnu Nambissan, (ias 9) 1 M.L.J. 261 : I.L.R. (1939) Mad. 415 ae 5 
Keymer v. Visvana Reddi, (191 i 32 M.L.J. 35: L.R. 44 LA. 6: LL.R. 40 Mad. 

112 (P.C.) ve 245 
Khairoj Jama v. Matar Din, A.I.R. 1940 Rang. 250 22 
‘Khondkar Mohammad Salesh v. Chandra Kumar Mukherj ukherji, a Pers 56 Cal. 11I7.. 142 
Khunni Lal s. Govind Krishna Narain, (1911) 21 M.L.J. 645 R. 38 I.A. 87: Tia. 

33 All. 356 (P.C.) .. 253 
Killing Valley Tea Company Ltd. v. Secretary of State for India, (1920) I.L.R. 48 Cal. 161.. 309 
King v. Dominion Engmeering Co., Ltd., A.I.R. 1947 P.C. 94 390 
King v. Shibbanath jec, L.R. 72 LA. 241 : 1945 F.L.J. 222 : (1945) F.G.R. 195%: 

(1945) 2 MLL.J. 325 (P.C.) . 434 
King Emperor v. Nga Tun Hlaing, A.I.R. 1924 Rang. 115 aa 278 
King Features Syndicate Inc. v. O. and M. Kleeman, Ltd., ÖR.: I HL. 417 .. 497,498 
Kirkness E ACE hanal (a8) og Gr, LJ , Ltd. elise) as 1. W.R. 345 s 93 
Kista Pillai 0. Amirthammal 1988) gg Cr. L.J. 951 ae 294 
Konapolu Shedthi v. Gangayya Shetty, (1950) 1 M.L.J. 204 S 302 
Kondayya Chetty v. Sivasankara Naicker, (7955) a M.L.J. 577 oe 193 
‘Kondayya Rao v. Naganna, (1939) 2 MLL.J. 7 Pe 
Kollapara Seetapaty v. Kantipati Subba is 20 M.L.J. 718 : I.L.R. 33 Mad. 523.- I 
Konig v. Brandt, (1901) 84 L.T. 748 (C.A. 396 

- Krishna & Co., Ltd. v. State of (1956) An. W.R. 11 : 7 S.T.C. 26 <3 224 
Krishnan Chettiar v. Velayee ranean ( 98) Comp. Case (Ins.) ror (F.B.) +» 479, 484 
Krishna Menon v. Kunjandi, (1 2M. J. 357 a 475 
Krishna Lal v. Mt. Promila, A.I. ae Cal. rr) bs 
Krishna Lal Sadhu v. Pramila Bala Dasi, adh 32 C.W.N. 634. S 47 
Krishnaswami Iyengar v. Veerappa Chetty, (1956) 2 ae sa 474 
The Kronprinisessan Margarata, L.R. (1921) 1 A.G. ot 39. 
Kuleshwar Lal v. Satya Brata Banerji, (1$ van ) 7 Pat. ÈT. 38 . 2 
Kumini v. Pakram, (1863) 1 M.H.C.R. a ve 50 
Kunjammal v. Poe opala ities (1948) a MLJ. 291 “a 507 
Kuppuswami Goun Mari Goundan, (1943) 1 M.L.J. 249 ++ 415,41 
Kuram Chand Gurain 7. "Godung Gurain, oe ae sj 56 
Lachman Singh v. Surendra Bahadur Sing h, N All. 1051 (F.B.) a 159 


Lachhiram Basantlal o. Gemmissioner oft ncome-tax, » (1930) L.L.R. 58 Cal. gog .. 531 


eani 


Paors, 
Lakshamanan Chetty v. Chetty, (1918) 35 M.L.J. 571 e 424 
Lakshmi Ambalam v. Audisi, (so) ) 39 Cr. Laj a38 See 294 
Lala Doul Narain v. Ranji Singh, (1877) 1 C.L.R. 256 E 
Lalithambal Ammal v. nee of India Insurance Co., (19 937 Comp. Cases 1 y 479 
ee (1948) 2 M.L.J. 55: L,R. 75 I A. 225: (1948) J. 23 : (1948) F.C. R. 44 5 
., 35 
Lallu Singh v Chandra Sen, (1933) I.L.R. 56 All. 624 (F.B. s$ 160 
Lancashire and Yorkshire Railway v. Highley, % R. (1917) A.G. 372 ix 20 
Langton v. Hughes, (1813) 1 M. & S. 593 at es 583 
Latilla v. Inland Revenue Commissioner, (194 ir 2 All E.R. 389 at 5 520 
hee Hanumantappa v. Union of india, (1955) 1 wR, a (1955) S.C.J. 590 
53° 
Lendis v. Leadis, L.R. (1921) Pro. 299 zi 298, 299 
ad o Bull (1080 ) L.R. 13 I.A. 194: LL.R. 9 All. 191 (P.C.) 106, 249 289 
FA Consolidated Tin Mines of Burma Ltd., A.I.R. 1939 Rang. 428 at 430 and 431.. 21,22 
Pik v. Silverman, 89 Cal. 416 392 
Lewis v. Fullerton, Beavans Reports of cases in Chancery Vol. 2, p. 6 a 496 
Lindeloom v. Camille, L.R. (1934) 1 Ch. 162 i at 
Lobo v. Lobo, A.LR. 1939 ‘ sty 297 
Longdon Griffith v. Smith, Ey 2 All. E.R. 662 s 52 
Longman 2, Winchester, (1 (1809) 16 Ves. Jun. 269 : 33 E.R. 987 a 496 
Lovedon v. Lovedon, 2 (Con) z 295 
Lucas v. Lucas, LR. 1943 = 68 .. ` 298 
Luxman Row’s case, a 60 sk 554 
Lyle Leller v. A. Lewis and estminister), Ltd. 1956 Weekly Law Reports 29 a 499 
M 
M. v. M., L.R. (1928) P. 123 “a 297 
M&S.M. Ry. v. Bezwada Municipality, (1944) 2 M.L.J. 25 : L.R. 71 I.A. 113 : (1945) 47 

Bom. L.R. 587 (P.C.) 124 

M. $s D-M Railway Co;, , Ltd., v. Haridoss Banmali Doss, (1918) 85 M.L.J. 35 : LL.R. 41 N 

71 

Mackay v. Attorney-General of British eri L.R. (1922) 1 A.C. 457 x 
Madan v. Madan, 37 L.J.P. 10: 17 L.T. 926 298 
Madina Bibi v. Ismail Association, (1940) 1 M.L.J. 872 : I.L.R. (1940) Mad. 808. . 160 
Madras Case, A.LR. 1918 Mad. 1122 42T 
Madugula Latchiah v. Mukkalinga, (1907) 17 M.L.J. 220: I.L.R. 30 Mad. 393 414. 
Mahadeo Prasad Singh v. Karia Bharti, i 68 M.L.J: 499 : L.R. 62 LA. 47: I. L.R. 

57 All. 159 (P.C.) e 113, 114 
Mahanth Ram Charan Das v. Naurangi Lal, (1933) 64 M.L.J. 505: L.R. 60 I.A. 124: ` 

LLR. 12 Pat. 251 (P.C.) + 119, LI4 
Maharaj Bahadur Singo v. A. H. Forbes, (1929) 57 M.L.J. 184 : 33 C.W.N. 977 (P. onan 249 
Mallikarjuna Rao v. ‘Tripura Sundary, (1953) 2 M.L.J. 313 IOI, 192, 193. 
A. Mallari Rao v. Sivagnana Vandayar, 1943) 2 M.L.J. 391 i ra 536 
Mallayya v. Ramayya, (1911) 21 M.L.J. aa 511 
Mammali v. Sina aE Haji, (1912) 23 M.LJ. 607: LL.R. 38 Mad. 67 a 5I 
Manavedan Tirumal momussioner of Income-tax, (1959) 28 L.T.R. bis a 138 
menbre Saccharine Co., v. 3. Gorn Products Co., L.R. (1919) B. 198 is 389 

les o. Dixon, (1852) 3 H.L.C. 702 oe 485 

EYR. S. Mani, in re, (1951) 1 M.L.J. 184 at 186 ae 3 
Manicka Chetty v. Narayanaswami ia (1983) 65 M.L.J. 277 ee 259 
Manju Mahdev v. Sepa M. Manju, (1918) I.L.R. 42 Bom. 444 545, 547 
Mantharavadi Venkayya v. og A of State for India in Council, (1903) 14 M.L. J. 

173 : LL.R. 27 Mad. a : / 33 
Martab Ali s. Union of India, A.I.R. 1954 Bom. Ea s Io 
Masu Imran v. Bhagawan Das, A.I.R. 1927 AU. 3 sa 106 
Ma Thein v. Mung Mya Khin, (1936) 38 Cr. LJ. 646 sa 294 
Mathewson v. Stockdale, (1806) 12 Ves. Jun. 270 : 33 E.R. 103 i a 494- 
Maung Ba v. Consolidated Tin Mines, A.I.R. 1940 Rang. 220 da a2 
Maung Ba v. Maung Ohbp, AER: 1938 ‘Rang. 289 22 
Maung Chit v. Roshan N. M. A. Kareem Oomer aid Co., (1934) I.L.R. 12 Rang 500. 511 
McEntire v. oy Brothers, LR. (1895) A.C. 457 2 391 
Md. Ishaq v. Balamukund, A.LR. 1929 All. m6 : 507° 
Meikle v. aul, (1941) 3 All E.R. 144 49%) 1 3 496, 501 
Mela Ram and Sons v. Commissioner of Income-tax, (1956) 8.C.J. 374 : ge I i 

(S.C.) 175 : (1956) An. W.R. (S.C.) 175 : 29 L-T.R. 607 at page 618 969" 
Mellis 7. Shirley Loca! ria (1885) L.R. 16 Q.B.D. 446 ° é 583 

Mengh Raj p. Nand Lal, AI.R. 1939 Lah. 558 ea 7 
Merchants Grocery Co. v. Talladge Grocery, 217 Ala. 334 : 116 S. 356 D 392 
Metropolitan Casualty Insurance Co. v. Brownwell, 79 L, Ed, 1070 ` si 


: Paces. 
Miller v. Pepa ee HE ees E.R. 3 295 
Minakshi v. Subramaniya, (1887) L.R. 14 LA. ee ILL.R. 2 Mad. 26 (P.C.} eae "2 106, ag 
Mir Gulam Saheb v. Aiyesha Bibi, (1941) 1 M.L.J. 800 at 808 (F.B.) » 415,41 
beri v. Abe pens! Ottoman Bank, 1878 47 LJ. oa 418 (C.A.). 396 
bchand of Beawar, In re, I.L.R. (1951) All. 169; ALR. 1950 All. 270 : 

ae Ss ‘TR. 75 120, 124, 125 
Modern Woodmen of America v. Heath, go Atl. 892 ee 478 
Mohammad Hussain v. Emperor, I.L.R. (1540) Lake 637: A.LR. isan: 315 ++ 192,133 
Mohanlal Hiralal v. Commissioner of Income-tax, I.L.R. 1953) Nag. 256: A.I.R. 1953 Nag. 

173 : (1952) 22 ILT.R. 448 ae 125 
Moolchand Motilal v. cD ne A.LR. 1933 All. 249 (F.B.) .. 106, 107 
Moore, L.R. (1878). 8 Gh. D. Sis 480 
Moosa Kutty Hajee v. Pylotu eal ie I.R. 1952 Trav.-C. 89 ae 247 
Morton v. Woods, (1868) 3 Q.B. 658 ee 76 
Motabhoy Mulla Keshabhoy v. Mulji Hi Banas, (1915) 28 M.L.J. 589 : L.R. 42 I.A. 108 : 

LL.R. 39 Bom. 399 (P.C.) E 574 
Mote Shah and Co. 2. Commissioner of Income-tax, (1952) 22 I.T.R. 39 .« 369, 370 
Moti Jobn v. Municipal Committee, Delhi, (1926) 93 I.C. 827 s4 292 
Motilal v. Uttar cesh Government, AIR. 1951 All. 257 (F.B.) is 187 
Muhammad Itifat Husain v. Alim-un-nissa Bibi, (1 go 40 All. a 175 
Muhammad Rafiz v. Muhammad Zakariya, (1921) 42 M.L.J. 248 : ËR. 491.A.g: LLR. 

44 All. rar (P.C.) ps 
Mulchand v. Motichand, (1872) 9 Bom. H.C.R. mee ug 
Municipal Board,’ Etah v. Agha Jon £3 1) at 894 sae 292 
Municipal Committee Inre, CAL 526 (2) Ga 6 
Municipal Committee of D : Eu oin, (ean) 123 I.G. 596 a 292 
Munshi v. Yeshwant, A.I.R. 1950 Cal. 164 os 2I 
Mura Mohideen v. Mahomed, Bor 1 M.L.J. 3 i za 66 
Murlidhar v. Motilal, (1936) 39 Bo LR 32 EB.) l an 607 
Musa Imran v. Bhagawan R. 1927 All. 359 aa 107 
Mst. Dan Kuer v. Sarla Devi, E L.J. 420 sx 194 
Mt. Mithan v. Municipal Bo Bai A.LR. 1956 All. 351 474 
Muthukarup; v. Sellamai Achi, A.ILR. 1938 Rang. 385 
Muthukumara ea v. Anthony Udayan, (1914) 29 M a Cr? a A 414 
Muthuswami Ch Ayyar, (1934) 68 M.L.J. 31 . 1935 Mad. 262 82 
Muthuswami Mudaliar z v. Masilamani, (1909) 20 M.L. J. 49 : I. ib Ry SMe Mad. 342 359 

N 
Nagachari v. Subbamma, Aa 2 M.L.J. (Andhra) 244 a 173° 
Nagappa v. Annapurani A 1) 1 M.L.J. 164: TER. (1941) Mad. 261 (F.B.}) ste 332 
Naghubhai v. Manghibhai, Gees 51 M..L.J. 577 : L.R. 53 I.A. 153: AIR. 1926 P.C. 

73 290, 292 
Nagle v. Nagle, A.I.R. 1933 Lah. sx 298 
Namperumal v. Veeraperumal, (19 8) go ML Nee 596 : A.I.R. 1930 Mad. 956 ae 116 
Nana v. Mulchand, (O18 A aI > aie 107 
Nandan, Jn re, ney (1861) a 294. 
Naranchandra barti v. K alipramina Sarkar, (1931) I.L.R. 59 Cal. 396 ae 57 
Narasimhulu v. Someswara Rao, (1948) 1 M.L.J. 150 ae 19 
Narayana Ayyar v. Venkataramana Ayyar, (1902) LL.R. 25 Mad. 220 (F.B.) ae 424, 
Narayana Iyengar v. Desikachariar, ria) 5 M.L.J. 315 z$ 454 
Narayanan Nambudri v. Narayana, (1914 a5 T .C. 25 n 106 
Narayanaswami v. Rangaswami, (1 ) 50 M.L.J. 547 : LL.R. 49 Mad. 716 se 52 
Narayani Ammal v. Secretary of State, (1917) 41 I.C. 167 .. 106, 107 
Narayani Ammal y. Secretary of State, A 18 Mad. 590 ii 108 
Nareshchandra v. Sachindra Nath, A.I.R. 1950 Cal. 8 248 


Narikkal Chathan v. Kesavan Namboodri, (1941) 2 ML. an ILL.R. (1942) Mad, 193.. 91,92 


Natanakya v. Shyamsunder, (1953) S.C. J. 201 : : 7958 S. (S.G.). T 52 
Natarajan Chettiar v. Perumal Ammal, 1942) 2 L.J. S68: is R. 1943 Mad. 246 <a 116 
Natesa Asari v. State of Madras; a 53) 2 T J. 684 A 286 
Natesa Mudaliar, Jn re, I.L.R. a Mad. 15 ie 52 
National Telephone oe ited v. Pose nates ence L.R. (1913) A.C. at 552.. 454 
Nathu Krishnamachari go ee 17 M. LI. gor: I.L.R. go Mad. 353.. 79 
Nathu Lal v. Dal Chand, Hr I aa 76. 
Natvarlal v. Dadhubhai, ( (1954) -» 213,215 
Navinchandra Mafatlal v. The ae of Income-tax, Bombay City, (1955) r8.G.R. 

829 at 836: (1955) S.G.J. 158° (S.C.) 523, 524, 526, 527, 529, 531, 533 
Nawab Ali v. Hanuman Jute Mills, A.I.R. 1933 Cal. ai 2I 
Neville v. London Express Newspaper, Limited, L.R. 1919 A.C. 368.. > n SeS 457 
New York Life InsurancegCompany v. Public, L.R. “388 2 Ch. ‘ior at 117 va 873. 


1956—II—D 


10 


PAGES. 
Nicholson v. Fields, (1862) 31 L.J. Ex. 293 sa 52 
Nidamarthi Mukkantı v. Thammana Ramayya, (1902) LL.R. 26 Mad. 76 ae 507 
Nidbi Krishna Bose 4 Rama Doss Sen, (1873) W.R. 341 s 599 
Nilkanth v. Nara A.LR. 1932 Nag. 76 (F.B.) a 568 
Noblett v. Noblett, (1869) 1 P. and D. 651 > 298 
Norma v. Bombay Municipal Commissioner (1918) TR: 45 LA. 125 at 129 e 2 
Noronha v. Noronha, (1948) 50 Bom. L.R. 471 àt 473 aa 297 
North-West Transportation Compan: E Beatty, (1887) L.R. 12 A.G. 589 ss 592 
Nutton v. Wilson, L.R. (1889) 22 Q.B.D. 744 se 594 
Nynakka Rowthen v. Varana Mohomed Rowthen, (1869) 5 M.H.G.R. 123 +» 539, 540 
o 
O'Hanlon v. Logue, (1906) 1 LR. © 70,72 
Ogg v. Shure, 1875) 45 L.J. QBI sa 396 
Oma Parshad v. Secretary of tate, L.L.R. we 37) Lah. aas A.LR. 1937 Lah. 572 a 231 
Ormond Trae Ge v. Betts, L.R. (19a 4 K.B. 3 a 93 
Ormond Investment Co. v. Betts, L.R. (1928) A.G. 143 = rae . 93 
Ower v. Ower, (1924) I.L.R. 49 Bom. 368 x% 295 
P 
P. v. P., (1911) 12 Ta 465 Me 295 
Padam v. Raghunath, A. 1950 Orissa 207 ane 20 
Padom Debi v. ents Roy, A.I.R. 1950 Orissa 207 22 
Pakri v. Viswanath, (1902 ) 9k . L.J oa) pe 294 
Palani Ammal v. Muthu onegar, (1924) 48 M.L.J. 83 : L.R. 52 LA. 83 : $ 

I.L.R. 48 Mad. m kegs APC) w+ 252,25 
Palani Goundan v. Paramasiva Goundan, (1896) 6 M.L.J. 263 os 53 
Palani Moopan, Jn re, A.I.R. 1955 Mad. sE an 276 
Panakala Rao v. Kumaraswami, (1937) 46 oe 1335 134 
Panchapakesa Iyer v. Muhammad R: j ASML. 209 es 245 
Pandu ipat v. Shivashankardas AE REG Pan) 118 Ind 702 . 76 
Papasastrial v. Ananta Rama Sastrial, (1880) I.L.R. : oe 98 ne 247 
Pappatlal Shah v. State A Mane (1952) 2 M.L. «+ 33733 
Parinam Rama Rao v. Parinam Kris snama, (1929 3 M. L.J. 793 : I-L.R, 52 Mad. 936.. 479 
paramanta i Chokona, Capit wR, MELJ. 290 ae R ) Mad. 183 (F.B) © 421,424 425 
Parappa v aonn, (1954 1 250 : 183 
Parashram De we) Emperor, cae M.L.J. 109: L.R. 72 LA. 

189 : LLR (1 fees) ee 5o (PC) 16 
The Parchim, In re, L-R. 157 : 87 L.J. 18 (P.C.) +e 39 
Patala v. Patala, (1907) 17 ay 278 I.L.R. 30 Mad. 332 is 294 
Patiala State , In re, (1941) 9 LTR. 95 at 112, 113 ais 523 
Pearlman (Vencers) Ltd., els, In re, (1954) 3 All. E.R. 659 es 6 
Pearson v. Amicable Assurance, (1859) 27 Beav. 229 : 54 E.R. 81 - 480 
Pedder o. Moseley, (1862) 31 Beav. 1 9: 54 E.R. 1099 on 482 
Penang and General Investment Trust, Ltd., v. Inland Revenue Commissioner, L.R. (1943) 

A.C. 486 at 500 za 524 
Pentakota Narayadu v. Venkataramamurthi, (1949) 2 M.L.J. oa .» 265, 2 
Performing Right Society v. London Theatre, L.R. (1924) A. os 
P Chetty v. Arunachalam Chetty, (1926) 52 M.L.J. 571 : I.L.R. 50 Mad. 


a 63 
Periannan v. A. S. Amman Koil, (1952) 1 M.L.J.71 : LL.R. (1952) Mad. 741 (F.B.) 263, 266, 267, 


271, 596, 600 
Pestonji v. Bai Meherbai, A.I.R. 1928 Bom. 539 ++ 220,221 
Pestonji Manckji Mody v. Bai Maher ai, (1928) 112 I.C. 740 at 747 ++ 5452 547 
Petty v. Wilson, (1849) L.R. 4 Ch. 574 (Per Selwyn, L.J. ac 481 
Phillips v. Emperor, A.LR. 1935 Oudh 506: 158 I.G. 6 (2) . 295 
Pike v. Nicholas, L.R. (1869) 5 Ch. A. 251 o 501 
Pirthe Singh v. Court o Wards, (1875) 23 W.R. 2 os 568 
Pisani v, Attorney-General for Gibraltar, L.R. (894) 5 P.C. Scie Ly Cases) ss 507 
Re. Policy No. 6402 of the Scotish E uitable Life Assurance Soci R. (1902) 1 Ch. 382 . | 478, 482 


Ponnambala Desikar v. Periannan Chetti, (1936) 71 M.L.J. 105 : LR. 63 I. TA. 261: LL R. 
59 Mad. (P.C.) os II 114 
Ponnambalam tti v. Ambalam Raman Chetti, (1939) 2 M.L.J. 233 : LL.R. (1939) 


287 
Poppatlal Hho. Siate O Marras 1953) z Rt 7 9: 1953) S.C.J. 369 (S.C.) «+ 3375 340 
Powell v. London and Provin R. (1893 . 555 131 
Pratapmal Luxmichand v. anie E ‘of eee: (9 56) S.C.J. 307: (2956) I 
M.L.J. (S.C.) 156 : (1956) An. W.R. (S.C.) 156 : (1956) 2g I.T.R. 489 24,494 » 368, 370 
Pratap Simha Raja Sahib v. eee wee Sahib, FR 51 M.L.J. 652 at 656 +e ° 292 
Premsukh v. Mangal Chand, (193 1 C.W.N. 8 -- 80,81 
Prince Adalbert, L.R. (1917) A 7) 48 ` ++ 389,396 


II 


Paces. 
Toon Kupar Sanyal 2. Kali Das Sanyal, (1892) L.R. 1g I.A. 166: I.L.R. 19 Cal. 

3 ai 535 
Provice of Madras v. el creel ear ey (1951) 2 M.L.J. 3 - 458, 459 
Public Prosecutor v. Chockalinga Ambalam, (1928) 56 M.L.J. aes LL.R. 52 Mad, 355- . 429 
Pulimati Krishnamurthy v. Baggavara) pi Nes , (1944) 2 M.L.J. 298 192 
Pura v. Sri U ya. Pratap Sing, A.I 952 Orissa 22 27I 
Puran Chand”Nahatta v. M. N. Mukerjee, (1927) 54 MLJ. 473: L.R. 55 LA. Bi; 

se ee eae - 532 (P.C.) s+ 194,135 

ee ‘on Oe ALR. 1953, Cal 251 ar 160 
Maniklal v. Deorao Gopalrao, A. 1947 N . 188 oo 517 
Q 
‘Queros v. Queros, A.I.R. 193: Oudh 365 i s 297 
R 
R. v. R., (1890) I.L.R. 14 Mad. 88 at 94 ~ 297 
R. v . Bates and Russell, a A nar ey a 52 
R. v. Survey Assessm ttee, L.R (1940) KB. 28 at 32 E 52 
ayya v. EA. (1950) 2 M.L.J. 338 ia 171 
Radheyshiam v. Firm Sawai Modi, A.I.R. 1953 Raj. 204 . 249 
Raghava Mannadiar v. Theyunni Mannadiar, (1946) 2 M.L.J. 117 +s 46 
Raghubir Saran Das v. Ramdas, A.I.R. 1925 All. 348 š 507 

hunandan Prasad v. Ajodhya Singh, A.LR. 1930 All. 869 I 
Raghunath Prasad v. Commission Income-tax, sit} ae, 28 L.T.R. 45 12 
Raja Chetty v. Jagannathadas Govindas, (1949) 2 M 5 
‘Raja Ramaswami v. Govindammal, (1928) 56 MLS 332 420 
nu Maes Valai v. Ravi Vurma Kunhi Kutti, (1876) L.R. 4 L.A. 76: LLR. 1 Mad. 

1I 
Rajaho Venkata Narasimha Appa Rao v. Rajah Sureneni Venkata Purushothama Jagan- 

natha Gopala Rao, (1908) 18 M.L.J. 409 : I.L.R. 31 Mad. 321 63 
Rajah Venkatarama Rao v. Seshayya, (1953) 2 M.L.J. k 192 
Rajagopala Naidu v. Rama Subramania, Re R. 19 say a 114 
Rajamuthu Koil Pillai v. Periaswami Nadar, (195, 55)2 L.J. 8 as 278 
‘Sri Rajendranath Mukerjee v. Commissioner o eo Bengal, (1934) 2 I.T.R. 71 

at 77: 66 M.J. 122 : L.R. 61 LA. ro (P.C ++ 531,532 
Rajeshwari Prasad Singh v. Brahmanand Lall, aN 33 + ee Ig Pat. 745 ara 28 
Rajnarain Bose v. Universal Life Assurance, (18 DT .R. 7 Cal. 594 483 
Ra t Singh v. Mutalli, (1928) 116 I.C. ite ALR. 1930 Lah. 182 108 

cigh Investment Co. v. Governor-General in Council, Fe oat) 2 M.L.J. 16 459 
Ram a v. aori, (1926) 27 Si b 1190 EB.) 294 
Ram Bharose v. anga , (3931 . 154 (F.B. 2 
Ram Charitar Ram v. H: she Se RR (1920) Pat. eer 323 28 
Ram Kishore v. Baij Nath, (1928) IL.L.R. 3 Luck. 351 
Rama Iyer v. Muna yer, (1932) 62 M.L. ae LL.R. 55 Mad. 801 ue 247 
Rama Pattar v. Viswanatha Pattar, (1921) 41 M.L.J. 367: LL.R. 45 Mad. 345 ae 22I 
Rama Raja Thevar v. Papammal, (1925) 49 M.L.J. I.L.R. 48 Mad. 805 ra 392 
Rama Rao v. Venkatarama (1940) 8 L.T.R. 450 (F.B.) 

Rama Shenoi v. Hallagaa, (1917) 34 Milf 295 ae ae 205 “4 
Rama Subbayya o. Theamiah » (1941) yo MLI 754 

Ramabrahman v. Traffic r, (1943) 1 san: fee T, L.R. (1944) Mad. 29 

Ramachandra v. Saraswati, A.I.R. 1953 Punj. 296 
Ramachandra Rao v. State of Madras, (1954 : ML J. 148 204 
Ramakishan Mithanlal Sharma v. State of Bombay. (a55) EA 1M. soy (S.C.) 66: (1955) Andh. 

W.R. 66 : (1955) S.C.J. 129 : (1955) 1 S.C . 45 
Ramalakshmi o. Gopalakrishna Rao, (1944) 2 M.L.J. a + 190, 191 
Ramalin; Faire a Unies v. Union of a, (195 955) 1 M.L.J. 255 8 
‘Ramamohana Rao v. Ragavamma, (1941) | L.J. 471 292 
Raman v. Secretary of State, (1901) 11 M.L.J. 915: LL.R. 24 Mad. 427; 1927 All. 

357 (Supra) 106 
Raman ne v. N: pa Chetty, (1915) 2 L.W. a 134 
Ramanna v. gant, (1941) PT 48: LR. (1942) Mad. 886 at 8gr-2: LR. 

68 LA. i s (P.C) 253 
Ramanarasu v. Buchamma, (1899) 10 M.L.J. 62 : I.L.R. 23 Mad. 282 29? 
Ramanathan Chettiar v. Alagannan Chettiar, (1935) 70 M.L. J. 683 302 
Ramanathan Chettiar v. Raghavendra Row, o 16 I.C. 80 173 
Ramanathan v. Kandappa Goundan, 1950 0) 2 MLL.J. 142 
Ramasami v. B. (bmg) LER: a Mad. Jati (EO) 50 
Ramaswami v. ‘Lalshmane, (19 412, 415, 417 
Ramaswami o, Lakshmana, AEN e sua 408 ʻe 


I2 


Paces. 
Ramaswami v. Rangachariar, (1940) 1 M.L.J. 32 : LLR. ) Mad. 289 (F.B.) 41 e iii 
eae a f Chettiar v. Mallappa Reddiar, (1920) 39 Rppo M IL. R. 43 Mad 760 $ 
B.) ° 160 
Ramaswami Chettiar v. Manikkam Chettiar, (1938) 1 M.L.J. 56 at 6o ae 513 
Ramaswami Chettiar v. R. G. Orr, (1902) 12 M.L. J. 264 : I.L.R. 26 Mad. 176 (178) ` ~. 106 
Ramaswami Naidu v. Vaiyapiri uri Nadan, $1934) 67 M.L.J. 581 q.. 260 
Rama v. Narra: (is (1926) 6) 52 MLJ. 634 Se 215 
Ramballay v. Gangadhar, 1956 Cal. 275 <3 485 
Ramdhari Singh v. peril Singh, A.I.R. 1955 Pat. 237 Kà 300 
Ramdoyal v. Junmenjoy Coondoo, oh Node ELR, 14 791 (F.B.) z 584 
Ramuath 2. Sundarabas, 4 Rati LR. ct All. ALR. tga AN. s3 ŒB) O ee 
v wat, (1928) LL.R. 51 “4513 1929 . 58 (E.B. a 52 
Rangaraju v. Kamesam, (1953) 1 M.L.J. 498 oe 136 
Rangaraju Naidu v. Collector of Madras, (195 ) 2 NELJ. 296 sa 130 
Rangaraju Naidu v. Kamesam, (1953) 1 U iei 129 
Rani Amrit Kunwar v. Commissioner of E A (1946) 14 L.T.R. 561 E 85 
Ratanlal Harlalji v. Mt. bai, A.LR. 1945 Nag. 2 n 175 
Rathnasabapathy v. Saraswa i Ammal, (1954) 2 MLL.J.459 : A.LR. 1954 Mad. 307 Ms 116 
oe we v. Venkatachalam, ‘(1891 LL.R. 14 Mad. 271 oe 76 
er and Co. v. Hambro’s Bank, Ltd., L.R. (1943) 1 KR. 37 we 387) 395 
ors ag v. Commissioner of Income-tax, (1944) 12 I.T.R. 341 wa 13 
Raa v. Frost, (1839) 9 G. and P. ng: 173 E.R. 771 a 3 
Releigh v. Goschen, L.R. (1898) I D. 73 i Fe 209 
Rex v. Brown, 3 T.R. 574, Sa 461 
Rex v. Kemp, 1 East. 46, ee E.R. 19 oe 461 
Rex v. Lovitt, L.R. (1912) A.C. Hs at 219 > zi 37 
Rex v. Ram Dayal, sr Cr. L.J. ; ALR. 1950 All. 734 ae 4 
Rex v. S : Rex v. Cassel, L. AE 2 Pate 779 ae 461 
Ricketts v. fhos- Tilling, Ltd., L.R. (0919) 1 K EIA . 231,232 
Ritche y. McMullen, 159 US. 235: 40 L.Ed. as ; an 246 
Robins v. Robins, L.R. (1907) 2 K.B. 13 RS 298 
Robinson v. Robinson, 29 L.J.P. 178 at 191 sia 29 
Roe v. Siddons, (1888) L.R. 22 Q.B.D. 224 RA 59 
Rogers y. Rajendra Dutt, 13 Moo. ate By = Ga oe 209. 
Rolfe Hunt o. McHumber Co, 8 Ala. 2 S. 537 ae 392 
Re Romer v. Haslam, L.R. (1898) 2 H. 286 at 2 ° a 512 
Row v. Dawson, (1749) White a Fi Tudors Equity asci, Vol. I, p. 105 Bu 480 
Russel v. Russel, (1924) A.C. Se 295. 
Ryru Nambiar v. Kanaru ane (1921) 42 M.L.J. 350 te 51 
sS 
Sabapathi Mudaliar o. Rajarathna Mudliar, (1941) 1 M.L.J. 302. oe 173 
Sailendra Nath v. State, A.I.R. pine? Cal. 247 oe 278 
Sambasiva Ayyar v. Ge koe aie (1935) L.R. 59 Mad. 312 : A.I.R. 1936 Mad. 70.. 351 
Sandard v. Lee, 6 Ch. App. 346 iy 4 
Sankara v. Sundara Ayyar, (1943) I M.L.J. 9: LL.R. (1943) Mad. 322 T 3 
Sankara Pattar v. Ramanatha Ayyar, (1495) 2 M.L.J. 155 at 158 173 
Sankaranarayana Pillai v. Ramaswamiah Pillai, (1¢22) 44 M.L:J. 258: LL.R. 47 Mad. 
S. R° Marss 5. S. P. Santhappa Chettiar v. S. R. M. R. M. Ramanathan Chettiar, (1955) a 
2 503.3 


Sarat Che D Dey v. Gopal Chunder Laha, (1893) L.R. -1g I.A. 203: ILL.R. 20 Cal. 
296 (P.C 535. 
ardar Khan v. Aisha Bibi, (1925) I.L.R. 6 Lah. 105: AI.R. 1925 Lah. 290 : 88 I.C. 72 


(F.B.) ++ 105, 106- 

E. z Sassoon and Co., Ltd. v. Commissioner of Income-tax, (1954) 26 LLT.R. 27 at 51: i 
1 SCR. 319 : (1954) S.C.J. 771 (8.C.) ia 322 

Satish eR) des dv. She nion of India, (1953) S.C. J: bee (1953) S.C.R. 32g (S.C.).. 353. 
Satyanarayana v. s Chioma Venkata Rao, (1925) 50 M. wen : LL.R. 49 Mad. 302 540, S41, 538, 53 
Satyanarayana v. Narasamma, ( 3 Gee) & 2M. EJ 412: - 1943 Mad. 708 
union, In re L. ai (1949) ER 3 = 478 

ebsman, Re, 2 ia 484- 
Schibsby v. Fas ia L.R. Gan) 6 ‘Q.B.D. 155 at 159 ws 243. 
Scott v. Keshavlal, ALR. 1930 Bom. 529 zh 392 
Secretary of State for India i in Council v. Bhasharatullah, (1908) I.L.R. 30 All. 271 192, 133 
Secretary of State for India in Council v, Kamachee Bayee Sheba, (1856) 7 M.I. A. 476 at 

481 and 271 
Secretary of State for India v. Mask and Co., (1940) 2 M.L.J. 140: (1940) 3 €.L.J. 15 3 : 

L.R. 67 I.A. 222: LL.R. (1940) Mad. 599 (P.C.) a 457 
Secretary of State for India v. Narayanaswami Chettiar, Rae LL.R. 55 Mad. 391 23 59: 


ecretary of State for India v. Santaraja Shetty, (1913) 25 M.ILJ. 411 at gee wis 4L 


1g 


PAGEs. 
Serey i v. Srinivasachari, (1920) 40 M.L.J. 262 : L.R. 48 LA.56: LL.R. 44 
Mac #8 t 45 go (P.C,) 272 
Secretary o or tease v. Subba Rayudu, (1931) 62 M.L.J. 219: L.R. 59 LA. 56: 

LL.R. 55 Mad. 268 at 280 (P.C.) 597 
Secretary of Siate for India v. Thinnappa Chettiar, (1943) 2 M.L.J. 382: L.R. 70 LA m2: o 

LL.R. (1944) Mad. 227 (P.C.) «+ 272, 598 
Sccupel ve Nettie Kelu Menon, (1939 2 M.L.J.697 se 39, 41 
sar gh Nofthern Hardwood , Co., 142 Iowa 486 hes 392 

» Seshayee Ai Vary Fi Govinda pila, (1985) 69 M.L.J. 87 454 
Seth reer ukhbai v. Hormusji Jamshedji Ginwalla and Sons, (1950) 2 M.L. J. 
: (1950) set a (S.C.) 516 
Severe v. Dadswell, 322,323,324 
Shaik Jafarji v. Shaikh Sismail, ALR. 1997 7 Nag. 311 
Shaik Jafarji Hiptulla Bhoz Gin & Press Factory, Amraoti v. Shaik Ismail, I.L.R. (1937) 

Nag. 88 23 
Shamda v. Savitri, ( (1937) 7 Com. Cases 267 za 484 
Shams Din v. The Collector, Amritsar, rae 17 Lah. 228 (S.B.) T 134 
Shankar ». Umabai, (1919) LL.R. 37 Bom. 471 oe 47 
Shanmuga Mudaliar v. Subbaraya Mudaliar ti NaS ee 932 s 57 
Shanmugham alias Muthukaruppan, In re, (1 048) 175 
Sharma v. Shri Satish Chandra Dist. Magistrate, Merhi, Ga) Say. 428 : (1954) 1 ML. 

J. 680 (S.C.) ++ 275, 428 
Sharap Brothers and Knight v. Chant, L.R. (1917) 1 K.B. 771 ve 191 
Shaw v. Jofferey, (1860) 13 Moo. P.C - 432 rA 391 
Sheffield Water Works Co. v. Bennett, (1872) L.R. of i 409 we 52 
Sheik Akbar v. Sheik Khan, LL.R. (1881) 7 Cal. 25) os 511I 
Shekara Pisharod: v, Secretary of State, (1843) 3 M.L. J. 242 bys 40 
Shepherd v. Harrison, (1871) L.R. 5 H.L. 116 at 127 : 47 L.J.Q.B. 148 at 396 

. Sheth Haridas Acharatlal v. Commiasioner of Income-tax, (1955) 27 L.T.R. 684 a 202 
Shiba Prasad Singh v. Srish Chandra, (1949) 2 M.L.J. 659: L.R. 76 LA. 244: ALR. 

1949 P. 297 .. 19r 

Se Kumari v. Udeya Pratap Singh, A.I.R. 1947 All. 3 292 
seat! Ce Dhannalal v. Gulabchand Kalooram, LLR frog) Nag. 144: ALR. 1941 

‘ag. 100 ++ 219,220 
Shyam Lal v. The State of Uttar Pradesh and the Union of India, (1954) S.C.J. 493 : (1955) 

1 §.C.R. 26 (S.C.) oe 353 
Shyambchari Si v. Rameshwar Prasad Sahub, I.L.R. (1941) 20 Pat. go4 g 351 
Sikoo Jelya v. Gopal Chunder Chowdhry, 1873)19 W.R. 200 oe 559 
Sikki v. Venkatasamy, > (1875) 8 MTOR. ae 292 
Sinclair's Policy, Re, L Os 8°) 1 Ch 799 r aD All E.R. 124 » «+ 478, 482 
Singanna Sathiraju v. Merla Sathamma, (1952) 2 MLL.J. 67 sa 303 
Singaram Chettiar v. Kalyanasundaram Pillai, (1914) MWN. 735 ee Q14 
Singaravelu v. Pattammal, Gea) 948) 2 M.L.J. 519 i LL.R. (1949) d. 613 Ś 612 
Simon Lakra v. Bakla, LLR. (1932) 11 Pat. 627: 140 I.C. 561 a 295 
Smith v. Mawhood, (1845) r4 M. & W. 452: 153 E.R. 552 «+ 581, 582 
Smith v. Portsmouth, L R. (1996) 2 K B. 229 ‘a 52 
Smith v. Smith, (1917) 4 305 is 295 
A. E. Smith, In 16, 7) 49 14 M.L.J. 731 x3 52 
Smith v. Smith, L.R. (1 ag) EN ss 29 
Smith v. a A K 228 : g2 L.J.P. and M. gt r a 
Somasundaram Chettiar v. e Achi, (1997) M.W.N. 480 a 302 
Sonai Karuppa Pillai v. Irulayee, (1926) 52 L.J. 195 zi 21 


Soundara Rajeswari, In re, 2 Weir € 7 
South African Reserve Bank s. Samuel and Company, (1931) 40 C.L.R. 291 (C.A.) ` 395 


Spooner v. Juddow, 4 M.I.A. 953 
Srecmantha Raja Yarlagadda Mallikarjuna Prasad Naidu v. Subbiah, (1919) 89 M. LJ. ae 

277 at 281 265 
Sreeramulu v. Krishnamma, lamma li 12 sey 7: I.L.R. 26 Mad. 143 sa 214 
Srirangam Municipality v. Palanisw: 951) 1 M.L.J. 281 473 
A Reddiar and others v. SMr, (1956) 1 MLL.J. 68 : A.LR. 1955 

Ma 
Srithidhar Mandal v. Governor-General in Council, A.I.R. 1945 Cal. 412 oe t74 
Standard v. Harrison, 24 Law Times Sa 570 ae 494 
Standard v. Harrison, Gag). 24 L.T. 5 ii 496 
The State of Bombay v. F.N r Balsera, fasi) 2 M.L.J. 141 : (1951) S.C.J. 478 : 1951 

S.G.R. 682 at 708, 709 (S.C.) .. 182, 18 
State of Madras v. Abdul ar Tharaganar Firm, 1953) 2 M.L.J. 181 at 182 aa 45 
State of Madras v. Louis Dreyfus and we Ltd., (1955 ESTG C. gib at 329 314 
State of Madras v.¢Louis Dreyfus and Company, Since report. (1956) 2 M.L.J. 327 


(F.B.) ; 
State of Madras v. Messrs. Marshall Sons and Company, (1954) 2 M.L.J. 188 aie 199 
‘ 


14 


Paces. 
State of Madras v. Saravana re 1956) 2 M.L.J. (N.R.C.) 1 Sa 239 
as’ of ea errs v. . Factory, (1953) S.C.J. 471 m (1953) 2 MLL. J’ 12g : 
(1954) S taro Ag at 218 + 325, 326 
bag an Subodh eu 54) 1 M.L.J. 314 : (1954) $.C.J. 127 : AI. R. 
954 S.G. gpt pages 98 pa 8 33 
State o Ba) gal v, Subodh, P Cay. 127: (1954) 1 MLJ. 914: 1954 Zor. 

7 (S.C. 5I 
Stewart Dry Goods Co. v, Lewis, 79 L. Ed. 1054 Se 183 
Stokes v. Cowan, (1861) 29 Dea on 775 es 481 
Strawford Mfg. Company Ltd. v. Gutta miw Workers, mon; R, 39 Mad .J. 104 =e 281 
Subbamma v. Subramanyam, (1915) 30 M.L.J. 260: 1035 PA 214 
Subbaraya Chetty & Sons v. Palani Chetty an Sons, ex “a 1953 M ; 248 
Subbarayulu v. Venkataramanamma, (1952) 2 M.L.J. 880: LL.R. (ieee Mad. 650 28 


Subba Rao v. Krishna Prasadam, 1953) 2M.L.J. 561: ALR. 1954 Mad. 227 a II 
Subba Reddi v. Venkataramayya, er ie I ME L. 7.35 I. LR. (2945) Mad Mad: 634 Em a? 
53 : 


Subbayya v. Anantha Ramayya, 195 
Subbich Chetti v. Visalakshi Achi, (1932 "63 MEA a 232 513 
Subramania aymar v. Muthia Chettiar, (1917) 93 M.L.J. 798% LLL.R. 41 Mad. 612 (F.B. ye 160 
Subramania Chettiar v, Batcha Rowther, (1 ya MLJ ax 549 
Subramania v. Balasubramania, (1915) a9 M. 195: J? R. 38 Mad. 927 (F.B.) Pe 79 
Subramania Chettiar v. Narayanaswami Go s, + 950) 2 MLJ. it, sis 549 
Subramaniam v. Narasimham, (192 AA 56 M.L. J. 489: AIR. 1929 d. 323 aia I 

Subrahmanyam v. Subba Rao, (1 2 M.L.J. 22 de 420 
Suleman Haje Ahmed Umar v. Abdulla Haje Rahintulla, 1940 M.W.N. 1000 (P.C.) 510 


S. T. Sultan Ahmed Rowther v. State of ras, (1954) 2 M.L.J. 93 . 307 
Sundar Singh v. State, A.I.R. 1955 AIL 367 at 369 we 276 
Sundararajan and Co., Ltd., v. Stet of Madras, 1g vey 151: (1954) 55.T.C.88 .. 310 
Sundararajan and Co., Ltd. v. State of Madras m 1 M.L.J. 339 : (1956) 7 S.T.C. 105.. 310,311 


Sundararamayya v. Sitamma, I.L.R. ma, TLR. 35, sa 511 
Sundararami Reddi v. Pattabhiramireddi “94 + 253 3 134. 
Sundarathammal v. Paramaswami Asari, go) 65 M MI 7, 781 oc 2 
Sundarasiva Row v. Vizamma, (1925) 49 J. 266 : TLR. of Mad. 933 os a4 
Surendra Bahadur v. Behari Singh, 5 (189 2 Tey (P.C ae 159 
Surendra Kumar v. Chandratara N I.R. 1931 Cal. 135 me 5 
Surendra Nath v. Milan Mia, A.I.R. 19 Mayer bs 333 
Suryanarayana v. Venkataramana Rao, (1953) 1 M.L.J a ae 192 
Swan v. Bank of Scotland, ee N.S.) 627; ie ala 7 231 548, 549, 550 
Swaranalingam Chettiar v. Labour Inspector, rab an 2 M.L.J. oi oe 276 
S i Chettiar v. AOA S ector o abour, (1955) 2 M.L.J. 268 se 276 
Swarnalingam Chettiar, In re, Goss) 2 2 M.L.J. aie aS 
Syed Mohamed and Co. v. The State oi Maa, ER 2 M.L. J. 598 380, 381, 383 
ee and Co. v. State of Andhra, (1954) 1 M.L.J. 619 : (1954) S.C.J. 390 Ses 
Cc + 300, gor 
Syed Mohamed and Co, v. The State of Andhra, Since Reported in (1956) An. W.R. 298.. 383 
Syed Savai Rowther v. The Tahsildar, Pakoti (1895) 6 MLL. J. 122 oe 247 
beck : Ex parte Banner, (1876) L.R. 2 h. D. 278 (C.A.) a 396 
Tara Singh v. alpal Singh, LLL.R. (1946) 1 Cal. 604 at 6o05 ve 299 
Tedder v. Tedder, 108 S.C. 271 291 
Telhara Cotton Ginning Col., Ltd. v. Kasinath Gangadhar Namjoshi, A.I.R. 1940 Nag. A 

110 I 
Thangi Shethithi v. Duja Shetti, (1 835 Lah T4 57. oa 3 
Thakar Das v. The a, (ond) LER. 13 Laa T 5EB) ie 133 
Thanu Pillai v. Nallathayammal, A.I.R. oe 260 
Thirumalai Dacken v. Ethirajammah, Gig x M dP ba 438 at ite 468 

tha Aiyangar v. Sannappan (1941) 2 M.L.J. 307 ae 192 
Thola U ga v. Suddai Udyan, (rego) 2 M.L.J. 437: LLR. (1939) Mad. 977 he 52 
Thom v. clair, L.R. (x97) A.C, 127 oa 2I 
Thomas v. Thomas, A.I 1952 Fih 29; (F.B.) 
Thondam Annamalai Mudali v. Ramaswami Mudali, (1941) 1 M.L.J. 45: 

I.L.R. (1941) Mad. 438 EB) . 535 
Threlfall Ex parte Queen Benefit Building Society, In re, (1860) 16 Ch. Div. No. 274 - s 
In Re Tibbets v. Engelbach, L.R. (1924) 2 Ch. 348 z 
Tikkilal v. Komalchand, I.L.R. (1 340) 3 Nag. hoe oe ` 545, 547 
Tiku Khar v. Equitable Coal Co., AI.R. 19 22 
Tirumal Reddy v. Annavama Redd , (1933) % ML bay : a L.R. 57 Mad. 560 FB). 607 
Tirupathirayalu v. Venkata Subba ‘a0, (1949) 2 M.L.J. . 169, 170 
Tobacco Manufacturers v. Marian Stewart, A.I.R. 1950 T 164 è m 2I 
Trim Joint School v. Kelly, L.R. (1914) A.C. 667 ws 20 
Tripurasundara Rao v. Kotayya, (1951) 2 M.L.J. 39 at 41 oh 21 


Turner v. Liverpool, (1851) 6 Ex. 543 : 20 L.J. Ex. 393 Š be 39 


5 


Pack. 
U 
Una Vigesu Påtro v. Somayya Raju, A.ILR. 1952 Orissa 62 624 
Unni v. Kunchi Ammal, (1890), LLR. 14 . 26 ° 413,417, 41 
Union of India v. Kanakarathnam, 27 I.T.R. bok 
The United Provinces v. Atiqu Begum, (1940) F.C.R. 110 at 194: Üo 1 M.L.J. (Supp.) 

65 (F.C.) g ++ 246, 525 
United Siaa t v, Woodroff, 22 L. Ed. 863 39r 
University of London Press, Limited o. University Tutorial Press, Limited, L.R. (916) 2 

Ch. 6or at 608 + 492, 495 
Uppi Haji o. Mammavan, (1893) I.L.R. 16 Mad. Js 
Oea I R A; 144 : L.R. 44 LA. 166: SLR. Mad. 886 (P.C.) zi 598 
Urquhart Lin Eastern Bank, Limited, LR. (1922) 1 KB. 8 oe 38> 
Urmila Dasi v. Tata Iron and Steel Co., "Limited, A.LR. 1928 Pat. 5 ae 22 
Ushin v. Ma Shin, A.I.R. 1940 Rang. 18 es ar 

r v 
V, S. Iyer v. Maung Nyun, AI.R. 1929 Rang. 228 we 106 
Vaduganatha Pillai v. Srinivasa Raghava I » (1950) 2 M.L.J. 378 Sa 418 
Vaduvanatha Pillai v. Raghava Iyengar, (19 nee 2 M.L.J. 376 416 
Vaidyanatha Sastri v. Savithri Ammal lagi7) 3g M.L.J. Py I. as Sa Pin Œ3B.).. 214 
Vaidyanatha Ayyar v. State of Madras, 1954) ive a 526 : (954) ae 569 
bear v. State of Madras, (1956) S. . 4: (1956) 1 M.L.J. ( ya: AA 6 S.T.C. 

7 325, 
Vallabhacharyulu v. Rangacharyulu, Hag 1937 Mad. 449 ahs o 
Van Casteel v. Booker, (1848) 18 L.J. Ex. 9 $06 
Varada Pillai v. Jeevarathanammal, (1920) 38 M.L.J. 313: L.R. 46 LA, 285: LLR. 

43 Mad. 244 (P.C.) 574 
Veeder v. ite bl Boyan, (1955 )2M.L.J. 590: I.L.R. (1957) vaag So ar 
Varasuki and Province ofM mg (1950) 2 M.L.J. 449 : (1951) 2 eo, I T 2 
Vareed v. Gopal Pai, ALR 1954 Tray: ae a o48 
Vasudevan v. Ittirarichan Nair, (1918) „J. 412 a 51 
Vasudevan v. Secretary of State tor India, E LL.R. 11 Ae 157 52 4r 
Vedaji Bhaskara v. Subramania Gurukkal, (1919) 52 I.G J 106 
Veerabhadra Naicker v. Gangamma, (1942) 2 M.L.J. 6a Pi L.R. (1 Mad. 6r Ss a2 
Veer) Chettiar v. Subramania Ayyar, (1928) 55 M.L.J. 794: ILL.R. 52 Mad. 123 

is 159° 
Veeraragavalu v. Sreeramulu, A.I.R. 1928 Mad. 816 14415, 18,419: 
Veeraraju v. Balakoteswara Rao, (1951) 1 M.L. J. 42 : I.L.R. (1951) Ma ars 645 AA $ i 
Velayudhan Eswaran v. Ramaswami Ayyar, (1890) 7 Trav. - 40,41 
Vellayya Konar v. Ramaswami Konar, (1939) 2 M.L.J. 400 at A ++ 414, 4185 
Velu v, Lakshmi, A.I.R. 1953 T.G. 584 296- 
Velu Padayachi v. Sivasuryam Pillai, (1950) 1 M.L.J. 315 ia B 
Venugpala Reddiar v, Krishnaswami Reddiar, (1943) 2 MLL.J. 57 Ge 247 
Venkatakrishniah v. Sheik Alli Sahib, A.I.R. 1938 Mad. ree os 414 
Venkatapatbi Raju v. Venkataratnam, (1951) 2 M.L.J. ie 234 
Venkataramaiah Pantulu v. Subramaniam Pillai, (1915) 16, M.L.T. 489 aa 424 
Venkata Somayajulu v. Venkanna, (1934) 66 M.L. J. 622: ae 58 Mad. g1 Sf 507- 
Venkatasubbamma v. Venkateswarlu, T ‘9 36 Mad. 42 aes 555 
Venkatasubbamma v. Venugopala Rao, ( 1951) a PMLI 468 : ALR. 1951 Mad. 814 oy 424. 
Venkata Subbayya v. Seshayya, (1926) 51 MLL. J. 610 si 37 
Venkatasubbayya v. Venkatara sae ART (1954) 1 M.L.J. 396 : I.L.R. (1954) Mad. 775 .. 539- 
Venkataswami v. Kristayya, (1893) 3 M.L.J. 169 : ILL.R. 16 Mad. 941 a 538- 
Venkatasubramania Sarma v. United Planters’ Association, Gs 8) Comp. Cases sf") i 2% 479 
Venkateswara v. Venkatesa, (1941) 1 M.L.J.644 : LL.R. (1 Mad. 599 (F.B ++ IIO, 112 
Venkayya v. Raghavamma, (1941) 2 M.L.J. 263: LL.R. 1949) 24: AIR. 1942 

Mad. 1 11, 6r2, 619- 
Venku Dikshitulu v. Subbaya Setti, (1955) An.W.R. 626 .. 
Venugopala Reddiar v. Krishnaswami Kruhnmswamt Reddisr diar, (1943) 2 M.L.J. y .. oat 
Veyindramuthu Pillai v. Maya Nadan, (1919) 38 M.L.J. 32 : LL wee Le Mad. ee En aA ` 535. 
Vidyavaruthi Theertha v. Baluswami Ayyar, (1921) 41 M.LJ. o2 $ 

T.L.R. 44 Mad. 831 (P.G.). ian, gs iia 
Vijiaraghava Pillai v. Ponnammal, (1931) 62 M.L.J. 131 a 214 
Virayan Chettiar v. Srinivasa Chariar, CPR 40 ML 481 : LLL.R. 44 Mad. 499 (F.B.) .. 115 
Visvanathan v. Abdul Wajid, (1953) 67 L.W. 147 245 
Viswanatha Chettiar 0. Commissioner of Income-tax, (1954) 1 M.L.J. 390 : (1954) LT.R. 

79 at p. 85 . ae 533 


Vithoba Bava v. Hariba Bava, (1869) 6 Bom. H.C.R. 54 (A.G.J.) ig 63: 


16 


Paces. 
w 

Wahidulla v. Kanha , (1992) 25 All. 174 ; è a 107 
Wait v. Baker, 1848) 1 7i aes 8h o, : zs 396 
Wallas Ltd’ a. (1923) B. 240 “a c4 299 
Warburton v. Stamp, Gord) 8 88 L.J. (KB) in 1170 : oe ‘39I 
Ward v. Evans, 2 Ld. 28 oe, 511, 512 
Wanthier v. Wilson, gt oF TLR. 512 ; èa.. 549 
Watkins v. Watkins, 896) P. 222 ' oe 299 
Watling v. Lewis, L.R- Goss) Gig , : : re 387 
Watson v. Watson, (192 ie 29 
Webb v. Stenton, (885 GB, D. 518 NA m 1I 
Webb, In re, (1941) 1 RLR, ; ' ae 478, 484 
Welton v. Welton, L.R. eae KA 162 Mee 29 
White v. White, (roa 927) 32 GWN, 179 : . : . es 2 
White v. White, A.LR. 1954 Pat. 563 “ ee 
Whitley v. Lowe, (1 858) 25 25 Beav. 421 ce 424 
Wilkins v. Aikin, ‘et 163 ` Is 494 
William Jacks & Ltd., Madras v, State of Madras, (1955) 2 mate J. 252 ae 199 
Williams p. Williams, 20 T.L.R. 213 SE 611 
Sir William Lowther’s Case, 2 Ld. Raym. 1409 ; is 461 
Wilmshurst v. Bowker, (1944) 10 L.J. C.P. 161 : 7 Man. and G. 882 we 396 
Witt v. Amir, (1861) 1 B. & S. 109 : 121, E.R. 65, . a 481 
Wolverhampton Waterworks Co. v. Hawkesford, D859) 6 C.B. (N.S.) 337 : 141 E.R. 486 .. 457 
Wolverhampton New Waterworks, Co, v. eee (1859) 6 C.B. 336 at 356 ae 457 
Yerlagadda Malikarjuna Prasad v. Somayya, (i918) 36 M.L.J. 257: L.R. 46 IR 44: 

LL.R. Aes aon ee (P.C.) 264 
Yarlagadda vayya v. Gorantla Ramayya, (1905) 15 M.L.J. 484 : I.L.R; 29 Mad. 

11 es 5X 
Yokon Consolidated Gold Corporation v. Clerk, L.R. (1938) 2 By 24r at 253 e 244 
Yorkshire Railway Wagon Co. v. Maclure, (1881) L.R. 19 Ch.D taa 549 
Yorkule v. Christima, A.I.R. 1941 1 All. gg’ ` ee 299 


7 Ae 
Zamindar of Chellapalli v. Somayya, (1914) 27 HEJ. 718: I.L.R. 39 Mad. 341, 264, 265, 266, 267 


ot aie pe 
Madras. Law Journal Reports. 


ay ' 4) 








ie ee aa x 





W] l . JULY [s956 

IN THE HIGH COURT OF JUDICATURE AT' MADRASS i j 
oe :—MR. Josrok RAJAGOPALA AYYANGAR., ` 

Palanichami Chettiar and others À n. “Petitioners* —' 


` D. i a t 
The Reliance Bank of India, Ltd., Madras, through its Secretary.. Respondent. 
Madras Agriculturists’ (Indebtednes. i). eee) Relief Act ee 54) and Madras Agriculturists. ( Repay- 


og opel Act ef 1995) saimn 9 Bar of apa for execution 9, ofa dee for payment Qf mong = FAAA 
tion for rateab 


An a for i. distribution is an platen for execution and is therefore. barsėď 
for the time specified by the provisions of section 2 of the Madras Act (V, of 1954) qr (I.of 1955), ‘if 
the decree is one for payment of money ina suit for recovery of a debt.” ‘As the words of section 3 
are cleat arid unambiguous, it is not ‘open to the Sour to cut down its scope by’ reference to thé pre” 
tumed intentions of the Legislature. 

* Petitions under section £15 of ‘Act’ Vof igo8 praying the High Court't to revise 
the orter of thé District Muntif‘of Paramakudi, dated 27th: January, 1955, and 
made in E.A. Nos. 164 of 1954 and 180 of 1954 respectively i in E.P. 55 of 1954 in, 
D.S: No. 5 of 1953- r , j a 

N. K. Ramaswami. for Pedone : f i ni E 

S. Ramachandra Ayyar for Respondent. . i p TE 


The Court delivered the following ; o oa 

Juvomenr.—These two revisions arise out of 4 common wenden passed in’ two 
applications for rateable distribution, E.A. No. 164 of 1954 and E.A. No. 180 of 
1954- 

The decree-holdér in-O.S.'No.'5 of 1953 attached ‘certain properties belonging 
to the judgment-debtor, brought them to sale. in- E.P. No. a of 1954 and the sale 
having been effected” is’ pending confirmation. Meanwhile the respondents in 
the- revisions before me who held decrees in O.S. No. g of 1952 on the file of the 
Ramnad District Gourt and in O.S. No. 88 of 1953, District: Munsif’s Court, Para- 
makudi, for, the payment of money by the same judgment-debtor applied for rateable’ 

* distribution of these assets to them also along with the decree-holders in O.S.: No. 
50f1953. The judgment-debtor is an agriculturist within the meaning of the Madras’ 
Indebted ‘Agriculturists’ (Temporary Relief) Act, 1954. The question raised for 
decision is whether these applications’ for’, rateable distribution are barred by’ 
reason of section 3 of this Act. 


The learned District Munsiff held that this provision was no bar and that the’ 
purpose of the enactment did not require the application for rateable distribution’ 
Being thrown” out. “On this reasoning the applications for rateable distribution’ 

pee iai a , i 
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* C.R.Ps. Nos, grotand 393 Of 1955. =r > beth" December, 1955+ 
¢ 


“2 THE MADRAS LAW JOURNAL REPORTS. : [1956 


were allowed, It is the correctness of this order that is challenged in revision before 
me. 


When the petitions were originally opened learned Counsel for the respondent 
disputed the assumption by the Court below regarding the status of the judgment- 
debfor and contended that there was no specific finding regarding his being an 
agriculturist. I therefore called for a finding on this point and the learned District 
Munsiff has submitted his report in the course of which he has state that before 
him all parties agreed that the judgment-debtor was an agriculturist. This condi- 
tion having been satisfied I have next to consider whether the decision of the learned 
District Munsiff is correct. 


- The entire question depends upon the proper construction of section 3 of 
Madras Act V of 1954 which runs in these terms : 

** No suit for the recovery of a debt shall be instituted, no application for the execution ofa decree 
for the payment of moneys passed in a suit for the recovery of a debt shall be made, and no suit or 
application for the eviction of a tenant on the ground of non-payment of a debt shall be instituted. or 
made, against any agriculturist in any Civil or Revenue Court before the expiry of a year from the 
date of commencement of this Act.” 

It is a common ground that O.S. Nos. 9 of 1952 and 88 of 1953 are “ decrees 
for the payment of money passed in a suit for the recovery of a debt”. If an appli- 
cation for rateable distribution was an application for the execution of a decree 
the terms of section 3 would be satisfied and the bar imposed would emerge. Sec- 
tion 73 of the Civil Procedure Gode which sets out the conditions under which a 
decree-holder could claim rateable distribution enacts—include an application’ to 
the Court for “ the execution cf a decree for the payment of money ” and the non- 
satisfaction of such decree. It is therefore clear that an application for rateable 
distribution is an application for execution so that the terms of section 3 of Act 
V of 1954 are literally satisfied. The reasoning however by which the learned District 
Munsiff got over the effect of the words in section 3 was by resort to a speculation 
as to the purpose for which the Madras Act V of 1954 was passed. No doubt if 
the language used in the operative portion of a provision is ambiguous and is capa- 
ble of more than one construction, the purpose of the enactment and the mischief it 
sought to remedy might legitimately be referred to to decide which of the two alter- 
native constructions could be adopted. But when the language used is clear, Courts 
have to give effect to them and cannot cut down their scope by reference to the 
presumed intentions of the Legisalature. Learned counsel for the respondent 
could not contend that an application for rateable distribution was not an applica- 
tion for execution. In this view, the order of the learned District Munsiff is clearly 
erroneous and is hereby set aside and E.As. 164 of 1954 and 180 of 1954 are dis- 
missed. The petitioner will be entitled to his costs one-half in each petition. 


R.M. —— Petition allowed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDRAM. 
N. Krishnaswamy and others .. Petitioners*, 
Criminal Procedure Code (V of 1898), sections 173 and 540—Procedure—Powers of Court—Charge-sheet 


filed and case posted for further-cross examination—Further investigation by Police and examination of certain per- 
sons as wiinesses— of summons to such persons for examination as prosecution witnesses—Legality of —Court 
witnesses—Examination of—Discretion of Court. 

After the filing of the charge-sheet under section 173, Criminal Procedure Code, and the posting 
of the case for further cross-examination there can be no further investigation into the case by the 
Police and therefore, any persons examined by them cannot be put forward before the Court as wit- 
nesses for the prosecution in support of their case. The prosecution cannot ask for issue of summons 
to such persons to be examined as witnesses for the prosecution. If the Magistrate issues summons 
to such persons at the instance of the prosecution, the issue of summons ıs liable to be quashed. 





* Cr.R.C. No. 145 of 1956. 24th February, 1956. 
(CR RP. No. 193 of 1956.) 


IT} KRISHNASWAMY AND OTHERS, In re (Somasundaram, F.). 3 


If however, the evidence of such persons appears to the Court to be essential to the just decision 
of the case, the Court has certainly got power under section , Criminal Procedure Code, to 
examine themgas witnesses. The discretion is not an unlimited discretion but one to be exercised 
judicially. Ifthe Court is of opinion that any matter has arisen ex improviso which cowld not have 
been contemplated by the prosecution, then certainly the Court is entitled to examine them as 
Court witnesses but their evidence cannot be used to fill up the gaps m the prosecution. 

Regv. Frogp (1839) 9 G. and P. 129 : 173 E.R. 771 and K.V.R.S. Mani, Inre, (1951) 1 M.L.J. 
184, referred 0. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Vth Presidency Magistrate of the 
Court of the Presidency Magistrates, Egmore, dated gth February, 1956 and 
made in C.C. No. 12211 of 1955. 


T. M. Kasthuri for the Petitioners. 
The Public Prosecutor (P. S.. Kailasam) on behalf of the State. 


The Court made the following 

Orper.—This is a revision against an order of the Vth Presidency Magistrate, 
Egmore, directing the issue of summons to four persons by name Sri Rose, Krishna- 
moorthy, Seetharaman and Rangaswami. In the charge-sheet filed by the police 
against the accused these witnesses were not mentioned. It is also conceded that 
these witnesses were not examined by the police till after the charge was framed, 
which was on 19th December, 1955. The charge-sheet was filed on 25th Novem- 
ber, 1955 and after the examination of some witnesses the charge was framed on 
rgth December, 1955 and it is posted for further cross-egamination. These wit- 
nesses were examined for the first time by the police only on 29th December, 1955 
and, at the instance of the prosecution, the Magistrate has directed summons to 
issue to them to be examined as witnesses for the prosecution. It is doubtful whether 
after the filing of the final charge-sheet there can be any further investigation into 
the case by the police. If there can be no further investigation into the case, 
certainly no witnesses can be examined by the police and they cannot be put forward 
as witnesses of the prosecution. There is conflict of opinion on this question as 
to whether there can be a subsequent investigation after the filing of the final 
charge-sheet under section 173, Criminal Procedure Code. In Gr.R.G No. 993 
of 1955 that question arises in another way and I intended to refer that matter 
to a Bench, but on subsequent reconsideration I think it is not necessary to refer 
that matter to a Bench, as after 1st January, 1956, the procedure is different and 
that such an occasion may not arise at all in future, and if it arises it would be 
faced with different problems. JI am of the view that after the filing of the charge- 
sheet under section 173, Criminal Procedure Code, there can be no further investi- 
gation into the case by the police and, therefore, any persons examined by them 
cannot be put forward before the Gourt as witnesses for the prosecution in support 
of their case. In this view the prosecution cannot ask the above-mentioned four 
persons to be examined as witnesses for the prosecution. The issue of summons 
to them is therefore quashed. 


But the Court certainly has got certain powers under section 540, Criminal 
Procedure Code, to examine any person as a witness, if the evidence of 
such person appears to it essential to the just decision of the case. But then 
the discretion given to the Court under section 540, Criminal Procedure 
Code, is a judicial discretion and I have pointed out in X. V. R. S. Mani, In ret, 
the extent to which that discretion can go. In the words of Tindal, G.J., in Reg v. 

-Prost* : ; 
“ If any matter arises ex improviso, which no human ingenuity can foresee, on the part of a defen- 

dant in a civil suit, or a prisoner in a criminal case, there seems to me no reason why that matter 
which so arose ex improviso may not be answered by contrary evidence on the part of the Crown. Tha 
rule applies only to a witness called by the Crown and on behalf of the Crown, but we think that the 


rule should also apply to a case where a witness is called in a criminal trial by the Judge after th 
case for the defence is elosed, and that the practice should be limited to a case hea ed aries 





m. (1951) « MLL J. 184 at 186. 2, (1839) 9 G. and P, 129: 173 E.R, 771. 
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: NETE 
ex ca pete which no human ingenuity can foresee, on the part of a prisoner,—otherwise injustice 
‘would ‘engue.” ; : 


If in this case the Court is of opinion that any matter has arisen ex improviso, which 
‘could not have been contemplated by the prosecution, then certainly the Court 
‘is eħtitled to examine these witnesses as Court witnesses. In any event, even if 
all these witnesses are ewamined by the Court, their evidence cannot be used to 
‘fill'up’ the gaps in the prosecution. Otherwise these witnesses, if thêy fall within 
the scope of the observations mentioned by Tindal, G.J., may be examined. With 
‘these observations, the petition is allowed and the issue of summons to examine 
them as prosccution witnesses is quashed. i ESY: 

P.R.N. l oe . Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present :—Mnr. Justice” SoMASUNDARAMS. 
D. D. Krishnaswami Iyengar and another - .. Petttioners* 
: De ` ` oo ranu 

A. C. Veeranna Chetty AB = Od <. Responded i, > | 
© _' Madras Hindu*Religious and-Charitable Endowments Act (XIX of 1951), setin 8 (2) (a) Certificate 
‘of properties ofa religious institution by the Commissioner—Facsimile signature in—If sufficient. aes 
+ | Section 87 (2}(a) of the Madras Hindu Religious and Charitable Endowments Act, 1951, requires 
that a certificate by the Commissioner of.the properties beloging to a religious institution should 
given, under his hand and seal so as.to enable the trustee to recover possession of those properties. 
That means:that the certifigate should be signed by the Commissioner and åt is not sufficient if it 
‘bears a facsimili signature. Ttshould also be written in ink, though not necessarily in English. There 
is no harm‘in its being: in tamil. Hence a Magistrate cannot act on the basis of a certificate 
written in pencil issued by the Commissioner,which is not signed by him, but only bears a facsimile 
signature as such a certificate is not a valid certificate. me ee a 


» Under his hand and seal ’—Meaning of—Explained, ee = 


Pctition under sections 435 and 439 of the Gade of Criminal Procedure, 1898; 
praying the High Court to revise the order of the Court of the Sub-Divisional Magis- 
ate, Dharmapuri, dated 31st December, 1955 and made in M.P..No. 108 of 1955. 


oi D. R. Krishna Ras for Petitioners. 
`> R. Sundaralingam for Respondent. , 
- The Public Prosecutor (P. S. Kailasam) on behalf of the State. 


The Court, made the following . | - , ` 
._` Orver.—This revision is against the order of the Sub-Divisional Magistrate 
of Dharmapuri in M.P, No. 108 of 1955. The respondent has been: appointed 
as a trustee of six temples, the properties in two of which were said to be im -the 
po. session of the petiticners, and which the respondent seeks. to recover possession 
under section 87 of the Hindu Religious and Charitable Endowments Act. That 
the respondent has been appointed as a trustee is not disputed: The petitioners 
have come up against the order of the Commissioner directing the respondent to take 
ssession, and that was the subject of attack in several proceedings by the petitioners 
orein. .In none of those proceedings no doubt the point, that is how taken was taken.’ 
For the first ‘time the -point is taken now’ before the Magistrate. i 
. The point is that. the certificate which has been issued in favour of the respon 
dent bears only the facsimile signature of the Deputy Commissioner concerned and 
it does not contdin the signature. Under'section 87 of the Hindu Religious and) 
Charitable Endowments Act any Magistrate of the First Class in whose jurisdiction 
such institution or property is situated shall, on application by the person so ap- 
pointed, and on the, production of the order of appointment, and where 
the application is’ for possession of property, of a certificate by the 
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Gommissioner “in the prescribed ‘form setting- forth that tke property 
in question „belongs to the religious institution, direct delivery tó the person 
appointed as aforesaid of the possession of such religious institution or the 
records, accounts and properties thereof. The production of a Certificate by, the 
CGommissiorier in the prescribed form is therefore essential before delivery can be 
aked for or direction by the Magistrate. The prescribed form, which is given under 
section 87 (2) (a) requires a certificate to be. given by the concerned authority as 
er “my hand and seal’. ` The question now is whether the facsimile signature 
appended ‘to the certificate now produced before the First Class Magistrate can be 
said to come within the expression ‘ given under my hand and seal’. The primary: 
meaning of ‘my hand and seal’ is ‘ my signature and seal’. 
No doubt in the Oxford Dictionary several meanings for the word ‘ signature? 
are given. One of them is 4 stamp impression, etc. Another meaning that is given 
is ‘an image, figure, imitative mark’, The third meaning that is given is‘ a birth 
mark’. Thus there are several meanings given to the word ‘signature’. It 
cannot be said that when a certificate ib to be issued under one’s hand, .it will also 
include an imitative mark, because it is one of the meanings of the word ‘ signature °. 
This certificate is like a’decree, on which the trustee appointed: has to recover posses- 
sion of the properties from the person in, possession, provided the person is one of 
the persons mentioned in the section. It is an important document of title for 
the appointed trustee to recover possession of property mentionéd in the certificate. 
In all constructions of any word in a statute or rule, it is the plain and primary. 
meaning of the word that must be given unless a clear intention to the contrary 
appears on the face of it. Giving therefore the plain and primary meaning, ‘ under 
my ia > means ‘under my signature’ and not ‘under my stamp or imitative 
mark’. 
._ Mr. Sundaralingam, appearing for the respondent trustee, relies on a decision 
of an English’ Court in Baker v. William Dening and others! There a will was signed 
but the codicil contained only a mark of the testator both of which were no doubt 
duly attested: ‘Then the question arose whether under the Statute of Frauds a 
mark could operate as a signature. The Lord Ghief Justice held that, 

“The mark of a person who is not capable of writing is allowed to be sufficient, and I never 
heard of any enquiry being made whether the party making the mark was, at the time, capable of 
writing. Here it was certainly a matter of doubt whether the party, could, or could not, write at 
the time ; it is not clear that he could ; I think it much better that there should be do enquiry on 
such a point”. Oe 

The other learned Judges took a different view under the- construction of the 
particular statute concerned, whether the mark was held to be sufficient, and that 
they did-not want to make any enquiry into the matter, whether the testator was 
capable of signing or was not capable of signing, and therefore, put a mark. No 
doubt this decision apparently seems to support the view which is contended for 
by the learned Counsel for the respondent. But the question in that English deci- 
sion was one of construction upon the Statute of Frauds, under which a mark also 
can be put in the place of signature and whether in those circumtances,. even if 
the person could sign, a mark will be sufficient. As the ‘statute itself allows a mark 
as sufficient for the making of the will by the testator, provided it is attested by two 
witnesses, the Court held that the mark was sufficient. It does not hold that in’ 
cases where the law requires that it must be signed by an officer. concerned, that’ 
it could be substituted by a facsimile signature, or even by a mark. Permission 
to put facsimile signatures on certificates like this will certainly give room for 
fraud. That no doubt should not influence in construing the words of a statute or 
of any document, But it is a well known. rule. of construction that in any statute 
or rule or, any document, the plain meaning of the word must be giyen and it is 
only when there is doubt, other consideration will arjse. Here the plain, meaning, 
of thé word “under my hand * means under my signature. I do not-think thag,it, 
means the facsimile signature as well. I, therefore, hold that the certificate which 
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has been produced by the respondent before the Sub-Divisional Magistrate is not 
a valid certificate as that contains only the facsimile signature of the Dgputy Gom- 
missioner. which is not in accordance with the form prescribed under the Act. 


As the certificate produced is not a valid certificate under the rule, the order 
of the lower Court has to be set aside. The respondent apprehends that another 
point that may be raised is that the certificate is issued in Tamil, and nà in English, 
and the Official language being English, a certificate in Tamil is not valid. It 
is pointed out by petitioners that the certificate is not in ink but in pencil. A valid 
certificate should be in ink. There is no harm in the certificate being issued in 
Tamil. 

In the result, the petirion is allowed. It is open to the respondent to produce 
a valid certificate and apply for delivery of possession. 


R.M. ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR., Justice KRISHNASWAMI NAYUDU. 


K. V. V. Ardhanari Chettiar and Qo., by managing partner K. V. V. 
Ardhanari Chettiar .. Appellant* 


a. 


The Union of India represented by the General Manager, Central 
Railway and another .. Respondents. 


Railways Act (IX of 1890), section 75 (1)—‘ Loss, destruction or deterioration of the parcel or package ’— 
Meaning of—Short delivery —If unthin the term ‘ loss’. . 

There is no reason why the word ‘loss, destruction or deterioration ’ in section 75 of the Indian 
Railways Act should be given a different meaning from that given to them in the other sections of 
Chapter VII of the Act. ‘The meaning of the word ‘loss’ is that the goods have been lost in the sense 
that the goods have not been forthcoming. It may be a loss to the Railway but itis equally a loss to 
the consignee. No distinction can be made of a loss being to the Railway or loss to the owner. It 
only means that the goods are lost by the Railway since they are not forthcoming and therefore they 
have no control over the goods, the resultant loss occurring to the owner, The word ‘loss’ should 
be interpreted liberally and is wide enough to include all cases where the goods are not forthcoming 
and includes a case of non-delivery. But if the Court on the evidence comes to the conclusion that 
there is any wilful withholding of the goods by the company, then it cannot be said to have been 
lost. But where a loss has in fact occurred the mere fact that the loss was occasioned by the mis- 
conduct of the servants of the Railway administration will not make it any the less a ‘loss’ within the 
meaning of the section. 


Governor-General of India in Council v. Krishna Shenoy, (1950) 2 M.L.J. 506 ; Assam Bengal Railway 
Co., Lid. v. Radhika Mohan Nath, A.I.R. 1923 Cal. 397 ; oiar Mandal v. Governor-Gensral-in-Council 
A.LR. 1945 Cal. 412, followed. 

Martab Ali v. Union of India, A.I.R. 1954 Bom. 297 ; M and S.M.Ry. Co., Lid. v. Haridoss Banmali, 
Doss, (1918) 35 M.L.J. 35 : LL.R. 41 Mad, 871 ; Ramalingam Chettiar v. Union of India, (1955) 1 M.L.J. 
255 ; Dominzon of India v. Razari Lal A.I.R. 1949 Pat. 410, referred. 

Governor-General-in-Council v. Mahabir Ram, A.I.R. 1952 All. 891; Governor-General in Council v. 
Lala Debi Sahai, A.I.R. 1946 All. 198, differed. 

Appeal against the Decree of the District Court of Salem in Appeal Suit No. 
390 of 1950, Do against the Decree of the Gourt of the Subordinate Judge 
of Salem in Original Suit No. 25 of 1949. 


D. Ramaswami Ayyangar and P. R. Varadarajan for Appellant. 
S. S. Ramachandra Ayyar for Respondent. 
The Gourt delivered the following 


Juvomenr.—This Appeal raises the question as to what is the true meaning 
of the words “loss, destruction or deterioration of the parcel or package ” in sec- 
tion 75 (1) of the Indian Railways Act. 





*Second Appeal No, 1911 of 1952. n 15th December, 1955. 
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` The plaintiff is the appellant. He purchased five bundles of raw silk from, 
Messrs. Vishandoss Amarnath of Bombay. The vendors sent the goods by rail- 
way parcel on 8th December, 1947, delivering the same at Bombay Vitoria Ter- 
minus to be booked by raliway to Salem Town station for delivery to the plaintiff 
at Salem Town. Ex. B-2 the parcel way bill given to the consignor by the 
railway company, was forwarded to the plaintiff who presented the same at the 
Salem railway station and he was given delivery of only four bundles on 19th Decem- 
ber, 1947. He did not receive one bundle of raw silk which was stated to have 
been despatched along with the other four bundles and the plaintiff claimed a sum 
of Rs. 3,488-15-0 as the cost price of the said bundle of raw silk. His case in the 
plaint was that when the consignment arrived at Salem Town, it was found short 
by one bundle, that one bundle of raw silk which bore No. 177 on the gunny covering 
was not delivered to the plaintiff and has been lost and that “ the said loss was 
due to the misconduct or gross negligence of the servants of either or both of the 
three railway systems concerned ”, namely, the G.I.P., M. & S. M. and S. I. Rail- 
ways, the first defendant being the Governor-General of India in Council. The 
suit was for recovery of damages for non-delivery of one bundle of raw silk and the 
plaintiffs contend that the defendants are bound in law to make good the loss occa- 
sioned to the plaintiff by the non-delivery of the goods in question. 


The defence plea is that the bundles were despatched at Bombay by wagon 
No. BN GG 16344 and when the wagon arrived at Arkonam the seals of the sending 
station at ‘the wagon were in tact, but that there were only four bundles found at 
the wagon and so the one bundle should have been lost at the forwarding station 
itself and that the other bundles reached their destination from Arkonam and were 
duly delivered. The real defence is that the defendants are not liable for the 
alleged loss or non-delivery of this one bundle as the consignor has not caused the 
value and contents of the suit consignment declared at the time of consignment or 
delivery and he neither paid nor engaged to pay on the value so declared by way 
of compensation for increased risk as required by section 75 of the Indian Railways 
Act as the consigned articles come within the Second Schedule to the Act and are 
worth more than Rs. 300. They therefore contended that they are not liable for 
any damages or compensation. 


Both the Courts blow upheld this contention of the railway company and 
dismissed the action. 


Section 75 (1) is in the following terms : 

“ When any articles mentioned in the second schedule are contained in any parcel or package 
delivered to a railway administration for carriage by railway, and the value of such articles in the 
parcel or package exceeds three hundred rupees, the railway administration shall not be responsible 
for the loss, destruction or deterioration of the parcel or package unless the person sending or delivering 
the parcel or package to the administration caused its value and contents to be declared in writing 
or declared them in writing at the time of the delivery of the parcel or package for carriage by railway, 
and if so required by the administration, paid or engaged to pay in writing a percentage on the value 
so declared by way of compensation for increased risk,” 

It is common ground that this bundle of raw silk comes within one of the arti-- 
eles mentioned in the Second Schedule and it is of the value of more than Rs. 300. 
, It is also not disputed that there was no assessment of the value and contents ; 
nor was the declaration that is required to be in writing made and the required. 
percentage on the value declared paid. Prima facie therefore in view of the goods 
in question not having been delivered and having been alleged in the plaint to 
have been loet and the loss also alleged to be due to the misconduct or gross negligence 
of the servants of the railway companies, section 75 (1) would apply, and in the 
absence of compliance of the requirements of the section to cover the extra risk, 
the liability of the railway companies to make good the loss does not arise and the 
lower Courts must be held to have therefore correctly decided the suit against the 
plaintiff. ° 

But it is now argued that there is no loss, destruction or deterioration, but only 
a short supply or non-delivery of one bundle, and the non-delivery of one’ bundle 
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would not come within the meaning of the words “ loss, destruction or deteriora- 
tion of the, parcel or package.” and it is for.the railway company toestáblish by 
evidence that the goods have been lost, when alone they could deny.. the plaintif 
‘any,compensatioh, by invoking section 75 (1) of the Indian Railways Act.to their 
aid.- In.considering this question, Mr. Ramaswami Ayyangar took me through a 
number of decisions of the several High Courts which considered the meaning of 
the words “ loss, destruction or deterioration ” occurring in the provisions in Chapter 
VII of the Act relating to the responsibility of railway administration as carriers. 


Reliance was placed by the trial Court on the decision of our High Court in 
M. & S. M. Railway Co., Lid. v. Haridoss Banmali Doss, which was a case under 
section 77 of the Indian Railways Act. In that case the goods were delivered not 
to'the consignee, but to a different person and therefore it was a case of misdelivery- 
Wallis, C.J. and Spencer, J., held, that the suit was barred for want of ndtice under 
section 77 which applies to claims for compensation arising not only from non- 
delivery or accidental loss or destruction or deterioration of goods but also from 
wilful delivery to a person not entitled to them. «This decision was followed by 
ime in Ramalingam Chettiar v. Union of India*, where the objection as to want of notice 
undér section 77 of the Act had to be considered. In that case out of the 450 
bags of Bengal gram sent from Harunabad to the plaintiff at Salem Market Station 
on the South Indian Railway, it was found that the delivery was short by .20 bags 
and the non-delivery of the 20 bags amounted to the goods having been lost and 
therefore it came within the meaning of the word “‘loss”’ in section 77 of the Act. 
I observed in that judgment that the loss may result in any manner but so: long- as 
the claimant does not receive the goods as per the railway receipt it must be consi- 
dered, as Joss and a notice is required. So long as the goods are not delivered te. 
him, he should consider it as a loss. He will-be entitled to commence a propose 
only afte: the issue of a notice under section 77. « . i 


In that decision; I extracted the observations of Wallis, C.J. in M. & S, M, 
Railway Co., Lid. v. Haridoss Bapmali Doss?, out of which extracts I ‘would like in 
pæ ticular to refer to the following portion, namely, that 
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“ there is really no reason for making a distinction between cases in which goods have been 
delivered inadvertently to the wrong person and cases, such as the present, in which they were deli- 
vered to a pefson othér than.the consignee who claimed to be entitled to them but did not produce 
the railway receipt as he should have done, in support ofhisclaim. We ought not to.import distints 
tions of this sort into the Railways Act unless they rest upon some basis of sound reason which would 
be likely to have commended itself to the Legislature”. 


` The judgment of Horwill, J., in Gomrnor-General of India in Council v. Krishna 
Shenoy®, was also placed before me, which I sought to distinguish on the facts of 
that ‘particular case. The view taken by Horwill, J., in that case was that, if the 
railway wished to oppose the suit on the ground t at the plaintiff had submitted: 
his claim beyond six months of the date of delivery of the goods for carriage by’ 
the Railway, that is, no notice of formal claim has been made within six months 
from the date of the entrustment of the goods, it was incumbent on them to prove 
that the goods have been lost or destroyed or deteriorated. He, held that since the 
fate of the goods was specially within the knowledge of the railway authorities and) 
since they adduced no evidence of what'had become of them, there was no proof 
that the goods have beer lost. But the learned Judge observed that . ne 

‘“Where the fate of the goods is known and loss had been irretrievably caused to the consignor by 
délivery to a wrong person, I would have no hesitation, évén had I no support from M. G@'S.M. Railway 
Co., aor Ve Haridass Rome Doss}, ın saying that there ic a lass.to which section 77 would have 
appii : U 
- Mr: Ramaswami ore tried to argue that the ‘‘ loss ” in vA section would 
nly mean loss to the railway company and for this position referred to certain 
decisions.of other High Courts and in particular to the Full Bench. decision of the 
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Allahabad High Court in GovefnorGeneral-in-Council v. Mahabir Ram}. In:-that 
decision it was held that the word “loss ® as occurring in section 77 has not the 
same meaning as in ordinary parlance, for if it were so, there was no need-of putting. 
the words “ destruction and deterioration ” in juxtaposition with it, that where 
there is destruction or deterioration, of goods, it is not “ lòšs ? within the meaning 
of the word as‘ used in this section, that it does not méan loss to the owner but loss 
by the railway administration, for if it meant loss to the owner then there was no 
need for ‘the words “ destruction or deterioration ” as there is loss to the owner 
eveh when there is “ destruction or deterioration” and that where non-delivery, 
of goods is due to loss of goods by the railway administration or to their deteriora+ 
tion or destruction then only a notice under section 77, Railways. Act, is necessary, 
but where non-delivery of goods is due to any other‘reason, then na. such notice is 
tequired. The Full Bench dealt with the divergence of opinion oti, the question 
whether non-delivery of goods was covered by the word “ loss” and pointed out :. 

_ “According to one school of thought it means loss by the carrier’ of the articles committed to 
him or injury to them whilst in his care. It has been held that the word. “loss” has been used in 
the sense of something that happens to the goods as distinct from any loss or injury sustained by the 
owner. A thing can be said to be lost to the railway, administration, when it loses possession of thé 
goods involuntarily or through inadvertence and for the time being is unable to trace them. Accord- 
ing to the other school of thought it means loss suffered by the consignor or the true owner, whether 


such loss occurred By reason of misdelivery or non-delivery, #.¢.,it includes cases where the goods are 
not forthcoming.” 


In Dominion of India v. Hazari Lal? a Full Bench of the Patna High Gourt held’: 


“ Where the plaintiff's case in the plaint is that the goods have been lost owing to the negligence: 
on the part of the servants of the defendant Railway Company, the case must be treated as one of loss, 
even though the plaintiff may have framed the suit as for non-delivery. In such a case notice under 
section ,77 is necessary and no question whether the word “loss”, in section 77 means only actual 
loss of the goods or includes loss to the plaintiff owing to failure to delivery, arises.” i 

In that case, the view taken in the Agent of Bengal Nagpur Railway Company, Ltd: 
v. Hamir Mull Chagan Mull? that non-delivery constitutes “ loss’ within the meaning 
of section 77 amd therefore the service of notice under that section is essential evor 
in cases of non-delivery was overruled. 


In Assam Bengal Railway Co., Ltd. v. Radhika Mohan Nath* it was held that the 
word “ losg ” in section 77 was wide enough to include all cases where the, goods, 
are not forthcoming and, therefore, included a case of non-delivery. Similar 
was the view taken in Sristhidiar Mandal v. Godernor-General jn Council’. 


. In Hill Sawyers-and Company v. Secretary of State® a Full Bench of the Lahore 
High Court-held that-the word “loss” in Ghapter VII, Railways Act included loss 
to.the owner of the goods made over to a railway administration which had been 
misdelivered and so had been lost to the person entitled thereto, . 


“ In E.LRy. Railway Company, Calcutta v. Piyara Lal Sokan Lal? it was held that 
where a Railway Company is sued for compensation for non-delivery of goods 
and the plaintiff does not admit loss of goods, the railway must firét prove loss of 
goods’ and on such proof the onus will shift to the plaintiff to prove wilful neglect 
on the part of the railway or its servants ctc., according to the terms of the risk 
note. 


_ A case under section 75 arose for decision in Governor-General in Council v. Lala 
Debi Sahai®, where it was held by a Bench of the Allahabad High Court that if the 
plaintiff proves non-delivery it is incumbent upon the defendant to show that the 
parcel has been lost or destroyed and he must show. that everything -possible had 
been done to trace the missing article, that the where-abouts of the article were not 
known or must adduce some other evidence from which it can be inferred that the 





` m l t . : 
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parcel had been lost before the Court can hold in his favour that the parcel -had- 
“been lost. ° 


The judgment of a single Judge of the Allahabad High Gourt in Governor- 
-Generål in Council v. Mohd. Badr-I-Alam! was referred to, where it was held that such 
a meaning should be put on the word “loss” in section 75 as would be ejusdem 
generis in its effect with the implication of the words “ destruction or deterioration ” 
which follow, that where, for instance, the goods were lying in a godown of railway 
somewhere on the line or had been deliberately removed or stolen by some employee 
-of the railway, that would not be a case of “ loss ” by the railway company, that, 
surely, the railway company could not be deemed to “lose? what a servant of the 
company is all the time keeping for his own enjoyment, and that where it was proved 
that the consignment had reached a midway station but it was not put into the 
train again to be despatched to the station of destination, it is not a case of a loss 
in transit within the meaning of section 75 9 and the consignor is not deprived 
-of his right to claim compensation for non-delivery. 

That the word “loss ” in section 77 must include loss arising from whatever 
‘cause, including a claim on the footing of non-delivery, or negligence, or wrongful 
detention or conversion on the part of the railway administration was the view taken 
by a Judge of the Bombay High Court in Martab Ali v. Union of India.*. 


There is no reason why the words “loss, destruction or deterioration ” in 
section 75 of the Railways Act should be given a different meaning from that given 
to them in the other sections of Chapter VII of the Railways Act. Goods may 
deteriorate by any negligence on the part of the company and deterioration may 
to a certain extent depend upon the nature of the goods. In the case of deteriora- 
‘tion of goods, the goods are not lost, but the railway company is not in a position 
to deliver them in the same condition in which they have received them from the 
-consignor. In the case of destruction, destruction of goods may occur by fire, when 
the entire goods may disappear or part of them may be burnt by fire and the remain- 
ing may be available ; or there may be destruction by flood or by other act of God 
and in such cases the railway company would not be in a position to produce the 
goods, since they completely or partly disappear by reason of the destruction. In 
the case of loss, the railway company are not in a position to have control over the 
goods ; that means, the goods are not forthcoming and the railway company are 
therefore unable to deliver the same. The loss must necessarily occur after the 
goods are put in charge of the railway company by the consignor delivering them 
to the railway authorities and it does not matter at what stage the goods are not 
forthcoming. Loss may occur by theft of the goods, by the goods being misplaced 
or mislaid by the negligence of the railway servant in not properly verifying the goods 
that have been loaded or unloaded, and in such cases, goods may disappear ; some- 
times it may be a case of pilfering away by the railway servant or by members of 
the public. In any case, the result is that the company are not in a position to 
produce the goods for delivery to the consignee, It, is however, incumbent on the 
railway company to place such evidence as is within their power to show at 
what point of time or at what place the goods have disappeared and if it is shown 
that a railway servant has pilfered the same and as a result the company are not 
in a position to have control over the goods, it would also amount to a loss. No 
distinction can therefore be made of the disappearance of the goods by the goods 
being stolen by a member of the public or by a railway servant. So long as the 
goods are not recoverable, it will be a case of loss, as it is a case where the railway 
company are not in a position to explain as to what had happened to the goods. 
aged prima facie evidence is therefore necessary to show that the goods have been 
ost. 


The meaning of the word “loss ” therefore is that the goods have been lost 
in the sense that the goods have not been forthcoming. Such a loss is also loss to 
‘the person entitled to the goods, that is the consignee. I am therefore unable 
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to agree with respect with the distinction that is sought to be made by the learned 
Judges of the Allahabad High Gourt as to the meaning of the word “loss” as 
occurring in section 77 and the word “loss? as used in ordinary parlance ; nor 
that the word “los ”? as used in the section means not loss to the owner, but loss 
by the railway administration. ‘‘ Loss, destruction or deterioration ” is in respect 
of the goodg which are lost, destroyed or deteriorated, while in the control of the 
company causing thereby loss to ce owner entitling him to claim compensation. 
“£ Loss ”, therefore, in my view, means lost by the railway administration, since 
they are not forthcoming and therefore they have no control over the goods, the 
resultant loss occurring to the owner. It cannot therefore be said that there is no 
loss to the owner, as the compensation claimed is only for the loss occurring to him 
and not for any other reason. It is immaterial under what circumstances the goods 
have disappeared, but so long as the railway administration is not in a position 
to account for the goods, then it has reasonably to be held that the goods have been 
lost causing loss to the owner, when a question of compensation would arise if the 
other requirements of section 75 are complied with. I am in respectful agreement 
with the liberal interpretation given by the Calcutta High Court that the word 
“loss? was wide enough to include all cases where the goods are not forthcoming 
and, therefore, included a case of non-delivery. But if the Court on the evidence 
comes to the conclusion that there is any wilful withholding of the goods by the 
company, then undoubtedly it cannot be said to have been lost by the company. 
If, however, the withholding or the disappearance of the goods is due to the mis- 
conduct of the servants of the railway company, which eventually the adminis- 
tration is not able to trace and recover, then the mere fact that it is the company’s 
servant that is responsible for the disappearance is no ground to say that the goods 
have not been lost by the company, and it will amount to a loss even in such a case. 
I am in respectful agreement with the view of Horwill, J. in Governor-General of India 
in Council v. Krishna Shenoy! that it is necessary for the railway company to give 
some proof that the goods have been lost destroyed or deteriorated. But when 
once they place sufficient material to show that the goods have disappeared at some 
stage and therefore are not forthcoming it will then be for the plaintiff to establish 
if itis his case that there is a wilful withholding of the goods and the goods have not 
been in fact lost but are under the control of the company and the company is able 
to deliver them. 


In the present case it is pointed out that the railway company have not adduced 
any evidence as to the loss of the goods and in the absence of such evidence it cannot 
be presumed that the goods have been lost. I was inclined to remand the suit to 
the trial Court to enable the company to place such evidence as is available to show 
as to how and when this bundle could have disappeared and the reason for its 
not forthcoming. But it does not appear to be necessary for the reason that the 
plaintiff admitted in paragraph 6 of the plaint that the goods have been lost and 

“ the said loss was due to the misconduct or gross negligence of the servants of either or both 
of the three railway systems concerned.” 

Since the claim for compensation is based on non-delivery and the cause for 
the non-delivery being admitted to be loss due to the misconduct or negligence 
of the railway servants there is no purpose in asking the railway company to give 
any further proof of it. In view of the admission of the plaintiff necessity of proof 
of the loss becomes dispensed with. 


I therefore find there is no reason for interfering with the dismissal of the suit 
by the lower Courts. The second appeal fails and is dismissed. I do not consider 
that this is a fit case for awarding costs: Each party will bear their respective 
costs throughout. No leave. 

R.M.: Appeal dismissed. 


Crier SES 
® 
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j IN THE HIGH COURT OF JUDICATURE AT MADRAS. TEG 
Present —MR. P. V. RAJAMANNAR Chief Justice AND MR. JUSTICE PANGHAPA~ 
KESA AYYAR. _¢ ` ` 
Workers of Spençer and Company, Madras, by | the Spencer 
Workers’ Union .. Appellanig 
t a> i N) 2 1 ‘ 7 
Spencer and Company and another ; .. Respondents. : 
Industri Disputes Appellate Tribunal Act (XLVIII of 1950), section 7 (1) (a)—Substantial question of law 
The question whether on particular facts and in particular circumstances the action of an cme 
ployer was or was not justified in the sense that it was or was not fair and equitable is not a question. 
of Jaw, still less a substantial question of law. But the question whether a worker while on strike 
does or does not ipso, facto cease to be an employee and whether there is an automatic vacancy 
which can be permanently filled up is a substantial question of law which a Labour Appellate Tri- 
bunal will have jurisdiction to decide. A strike as such does not put an end to the legal relationship 


of employer and employee unless consequent on the strike the smployer purports to dismiss the worker 
on ‘strike. 


A refusal on'the part of an employer under given circumstances to re-employ a worker who had 
gone on strike cannot be a question oflaw. The Industrial Disputes Act does not provide exhaus- 
tively, when.a strike is justified or illegal what is to happen when a strike is called off, the rights of 
workers who had gone on strike and who, subsequently are willing to resume work, etc. Each case. 
must depend on its particular facts and it is entirely within the province of the Industrial Tribunal 
to decide,' whether the action of the employer was or was not justified, 


The principles of American practice are not binding, though they may be of guidance. 


Writ Appeal under clause 15 of the Letters Patent against the order of 
Mr. Justice Balakrishna Ayyar, dated 1gth January, 1954, and made in the 
exercise of the Special Original Jurisdiction of the High Court in W. P. No. 882 of 
1952 presented under Article 226 of the Constitution of India, to issue a Writ: of 
Prohibition prohibiting the Labom Appellate Tribunal, INI Bench, Madras, the 
first respondent therein from proceeding with the ‘hearing of the Appeal, ney? 
No. 91 of 1952. 


S. Viswanathan for Messrs. B. V Subrahmanyam, x. Nagaraja Rao and Y. V. Krishna- 
murthi for the Appellant. 


O. T. G. Nambiar, instructed by Messrs. King and Pariridge, for first Respon- 
dent. 


V. Sreenivascn for the Special Government Pleader (V. J. Raghavan) on behalf 
of second Respondent, 


The Judgment of the Gourt was delivered by 


Rajamannar C.F.—This is an appeal against the judgment of- Balakrishna 
Ayyar; J., in W.P. No. 882 of 1952. That was a petition filed by the respondents, 
Spencer and Co., Ltd., under Article 226 of the Constitution for the issue of a 
writ to the Labour Appellate Tribunal, Madras, prohibiting it from proceeding 
with the hearing of an appeal (Appeal-Bombay No. 91 of 1952) in the following 
circumstances. On goth May, 1951, a large number of workers of the respondent 
Company went on strike because the management of the Company would not, 
concede the several demands made on behalf of the workers by the Spencer’s Work- 
ers’ Union. On 11th June, 1951, the Union wrote to the management that the, 
workers had decided to return to work. On the same day the management had 
written to’ the Union to say that they would be unable to re-engage persons who 
reportéd for work and: that when the strike was withdrawn anconditionally, the 
management would call up various workers in batches. They also put up a noiice 
on the same date to the effect that all workers who had been Beene ‘without leave 
siùċe goth May, 1951, would be deemed to have voluntarily terminated their-employ- 
ment with the Company and to have lost all lien on their previous employment 
but if and when the strike was withdraw: unconditionally HE ‘Company would 
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ecalj up bagches on. different, dates. «Subsequently several workers returned to work 
and they were allowed to continue in their former employment. As the Company 
had during the period between goth May and 12th June engaged a number of 
new persons in place of those who had gone on strike, the Company did not absorb 
all the strikers who wanted to return to work. By an order dated grd November, 
1951, the Government referred the following two oe for adjudication of the 
Industrial Wribunal, Madras, namely - 


(1) Whether the non-absorption of workers who ood in the strike which commended 
.on goth May, 1951, is justified, and, if not, what relief will they be entitled to? and 


' (2) Whether the ex-employees who have been re-employed after the strike should have conti- 
munity of service ? 

We are not concerned with the second question in this appeal. On the first 
question the Industrial Tribunal decided that the strike was not justified and was not 
‘qccasioned by any unfair labour practice on the part of the management and that 
therefore the non-absorption of such of the workers who participated in the strike 
and whose places had been properly filled by the management between goth May, 
1951 and 11th June, 1951, and such of the workers whose places had been retren- 
ched is justified, that the others whose places had been improperly filled up by the 
management subsequent to 12th June, 1951, when they were ready to go back to 
work if there was no imposition of any conditions is not, however, justified, and that 
therefore these latter workere should have to be absorbed with half the arrear 
ef salaries and dearness allowance due to them from the date from which they 
were so ready to go back to work or from ist July, 1951, whichever is later, after 
making due. allowance for the period ne-essary for the management to make the 

r regulation for work after. its dislocation. Against the decision of the Indus- 
Pial T ribunal an appeal was taken by the Union. The management took a preli- 
minary, objection that the appeal was not competent. -But the objection was 
overruled by the Appellate Tribunal. Thereupon the respondent-Gompany filed 
the petition out of which this appeal arises for a writ of prohibition directing that 
thè Appellate Tribunal should not proceed with the hearing of the appeal. 


Before the Appellate Tribunal several grounds were taken on` behalf o the 
Workers Union. Balakrishna Ayyar, J., before whom the petition came on for 
hearing, held that certain of these grounds fell within the scope of the provisions 
ofthe Indistrial Disputes (Appellate Tribunal) Act, 1950, which defines the appellate 

isdiction of the Tribunal. But he held that some of the grounds, raised pure 

quéstions df fact and they could not form the subject-matter of an appeal. Such 

uestions were those which arose out of the following findings of the Industrial 
Tribunal, ‘namely. 


(1) The management had not been guilty of any unfair labour practice to the date ofthe striks 
and that the strike was not justified. 


R (2) ‘The new hands who were entertained to fill the place of the strikers were offered permanent 
-emoployment in the sense that their services would be continued even after the strike was over. 


‘ '(5) The non-absorption of mich of the workers who participated in the strike and whose place 
had been properly-filled up by the management between goth May, 1951 snd łith June, 1951 and 
also of those workers whose places had been retrenched was justified. 


: Itis against this decision of Balakrishna Ayyar, J., that the present appeal 
‘has been filed. 

. The jurisdiction of the Appellato Tribunal is thus defined by section 7 of the 
Industrial Dispute (Appellate Tribunal) Act, 1950: 

‘ Section 7 (1): ae to the provisions of this section, an appeal shall lie to the Appellate 

Tribunal from any award or decision of an industrial tribunal if— 

1. (a) the appeal involves any substantial question of law ; or 

* (b) the award or decision is in respect of the following matters, namely 2 

(i) Wages, 
(ii) bonus er travelling alowance, oo. 
(aii) rae ‘contribution paid or payable by the employer tu any pension fina or providbat 


` 


“14 ; THE MADRAS LAW JOURNAL REPORTS. [1956 
iv) any sum paid or payable to, or on behalf of, the workman to defray special expenses: 
entailed on him by the nature of his employment, ‘ 
(v) gratuity payable on discharge, ° 
(vi) classification by grades, 
(vii) retrenchment of workmen ; 
(viii) any other matter which may be prescribed.” i 
The contention on behalf of the appellants was that the questiðns relating 
to the above three findings were substantial questions of law and therefore the appeal 
was competent, as the requirement of clause (a) was satisfied. The learned counsel 
for the appellants did not seek to bring these matters in dispute under any of the 
other heads enumerated in clauses (6). 


Learned counsel for the appellants conceded that the first finding, namely, 
that the strike was not justified because the management had not been guilty of any 
unfair labour practice was a finding of fact and did not involve any que-tions of 
law. But he contended that the question whether the management was justified 
in not absorbing such of the workers who participated in the strike and whose 
places had been filled up between goth May, 1951 and 11th June, 1951, was a subs- 
tantial question of law. How under given circumstances a refusal on the part 
of the management to employ persons who had gone on strike was justified or not 
can be a question of law we find it difficult to follow. There are provisions in the 
Industrial Disputes Act which lay down when a strike is illegal. There are no 
provisions laying down when a strike can be deemed to be justified. There is no 
indication whatever as to what is to happen when a strike is called off. Learned 
counsel for the appellants could not draw our attention to any statutory rule con- 
cerning the rights of the workers who had gone on strike and who subsequently 
were willing to resume work. Each cate must depend upon the particular facts 
of that case. It is entirely within the province of the Industrial Tribunal to decide 
whether the action of the management was or was not justified in the sense that 
their action was or was not fair and equitable. Appellant’s counsel, however, urged 
that there were certain principles which had been well settled in the United States 
which are set out by Teller in his book on “ Labour Disputes and Uollective Bar- 
gaining, (Vol. II, section 318) and the correct application of those principles to the 
facts of a particular case would involve a substantial question of law. Now it is 
clear that the principles followed in practice in the United States, though they 
may substantially help the Industrial Tribunal to come to a fair and equitable 
decision, are not binding on the Tribunal and cannot have the status of statutory 
provisions in this country so that it can be said that a failure to apply those principles 
would render the decision of the Industrial Tribunal illegal. We are of opinion 
that the question whether on particular facts and in particular cir.umstances the 
action of the management was or was not justified in the sense that it was or was 
not fair and equitable is not a question of law, still less a substantial question of law. 


There is one aspect of this question which, however, can be said to be a question 
of law. The appellant’s counsel contended that a worker while on strike does not 
ipso facto cease to be an employee and consequently there is no automatic vacancy 
which can be permanently filled up by the management. Mr. O. T. G. Nambiar, 
learned counsel for the 1espondent-Company, conceded this legal position, namely, 
that a strike as such does not put an end to the legal relationship cf employer and 
‘employee unless of course consequent on the strike the employer purports to dismiss 
the worker on strike. That has not happened in this case. But Mr. Nambiar 
contends that, even so, the only remedy of the workmen not employed after the 
strike had been called off is by way of damages. We do not propose to decide 
this question but we are satisfied that this question is certainly a question of law 
which the Appellate Tribunal will have to decide. The decision ot this question 
does not depend upon the facts of the case. In any event the facts material for 
deciding this question are beyond dispute in this case. This limited question, which 
we hold is a substantial question of law, the Appellate Tribunal widl have jurisdic- 
tion to decide. We therefore modify the order of Balakrishna Ayyar, J., by declar- 
ing that the Appellate Tribunal would have jurisdiction to decide the question 
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whether a management in law is entitled to fill up the places of the workers who- 
had participated in the strike without terminating their employment in such manner 
as is allowegl by law. Otherwise this appeal will stand dismissed. No order as to 
costs. š 


R.M. —— Order modified.. 
IN, THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN. 


Karuppa Udayar .. Petitioner" 
v 


State of Madras, represented by the Secretary to the Revenue 
Department, and others .. Respondents. 


Constitution f India (1950), Article 311 $ n and (2)—Applicability and scope—Village karnam not governed’ 
by Madras Heredi Village Offices Act (IH of 1895)—Dismissal from service—Requirements of Article 
git (2) Compliance with—Opportunity to shaw cause not gwen el recording of findings charge and proposed 
punishment—Effect-—Opportunity given at prior stage—Sufficiency—Charges of acts amounting to cremmal 
offence—Departmental inquiry. of without jurisdiction. 

A village officer, such as a village karnam, whether he is a hereditary officer or non-hereditary 
officer—in this case it was a village karnam not governed by the Madras Hereditary Village Offices. 
Act, 1895~—is a civil servant who holds the post under the State within the meaning of Article grr (1} 
of the Constitution, and as such entitled to the protection guaranteed by Article g11 (2). If 
Government framed rules to provide for the opportunity which the Constitution guarantees, the 
rules must conform to requirements of Article 311 (2). Ifnorules are framed, still the requirements 
of Article 311 (2) must be satisfied. These could be sansfied only by giving an opportimity to the 
civil servant after the findings have been recorded and before the punishment is awarded. If that 
opportunity is not afforded, the omission to give such opportunity vitiates the order of dismissal of the 
servant, because the constitutional guarantee is violated and the order of dismissal cannot be allowed 
to stand. 

The stage at which the opportunity for which Article 311 g provides should be given is after 
the conclusion of the inquiry and the findings have been recorded and before the action proposed 
to be taken, that is, the dismussal in this case, is to follow as a result of those findings. The fact that 
the civil servant was given an opportunity to defend himself against the charges in the inquiry follow- 
ing the formulation of the charges or at any previous stage, would not satisfy the requirements of 
Article 311 (2). 

High Commissioner for India v. I. M. Lall, (1948) 2 M.L.J. 55 : (1948) F.C.R. 44: (1948) F.L.J. 23: 
L.R. 75 I.A. 225 (P.C.) and Joseph John v. State of Travancore-Cochin, (1955) say 221 : (1955) I 
MLJ. (S.C.) 134 : 1955 An.W.R. (S.C.) 194, followed. 

It cannot be held that because the charges framed against the civil servant disclose an offence 
under the Penal Code, the Revenue Divisional Officer has no jurisdiction to initiate departmental 

roceedings to punish the servant concerned. Whether or not the ingredients of a criminal offence 

been made out, whether or not the civil servant could have been prosecuted in a criminal Court, 

would not affect the jurisdiction of the Revenue Divisional Officer to inquire into the truth of the 
charges against the civil servant in a departmental enquiry. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a Writ of Certiorari calling for the records 
before the Revenue Divisional Officer, Namakkal, in D. Dis. No. 8036 of 1952, 
dated gth February, 1953, proceeding in appeal before Collector of Salem in R.O.C. 
3908 of 1953-A-6, dated 23rd March, 1953, proceedings before the Board of Revenue, 
Madras, in L. Dis. No. 1661 of 1953, dated 1oth July, 1953 and proceedings of the 
Government of Madras in its Memo. No. 61005-N-2 (Revenue), dated 16th Novem- 
ber, 1953 and to quash the order of dismissal passed against the petitioner herein. 


A. V. Narayanaswami Ayyar and R. Venkatachalam, for the Petitioner. 
The Special Government Pleader (V. V. Raghavan) for the Respondents. 


The Court made the following 


Orper.—The petitioner had the post of Village{[Karnam of Kamakkapalayam 
village in Salem District. It was a post which was not governed by the provisions. 
of the Hereditary Village Offices Att III of 1895. Charges weré framed against 

° 
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the petitioner by the Revenue Divisional Officer, and after an enquiry, ‘the Revenuë 
Divisional Officer directed: on gth February, 1953, that the petitioner should be 
dismissed from the post. The petitioner appealed to the Collector against the order 
-of dismissal, but the appeal was dismissed on 23rd March, 1953. Further appeals 
to the Board of Revenue and to the Government also failed. The petitioner 
applied under Article 226 of the Constitution for, the issue of a Writ of Certiorari 
-to set aside the order of the Revenue Divisional Officer dated, gth Febfuary, 1953, 
which was successively confirmed by the Collector, the Board of Revenue and the 
Government. 


The grounds on which the validity ‘of the order of dismissal was attacked by 
the learned counsel for the petitioner wert as follows: (1) The provisions of Article 
g11 (2) of the Constitution were violated and petitioner was nct given the oppor- 
tunity prescribed by Article 311 (2) to show cause against his dismissal. (2) 
The enquiry conducted by the Revenue Divisional Officer was itself vitiated, because 
the petitioner was not given a real and effective opportunity to defend himself 
in those proceeedings. (3) The charges as framed against the petitioner disclosed 
an offence of cheating punishable under section 420, Indian Penal Code, and the 
Revenue Divisional Officer had no jurisdiction to initiate departmental proceedings 
to punish the petitioner. 


i 

The last of the grounds is easiest disposed of. Whether or not the ingredients 
of an offence punishable under section 420, Indian Penal Gode, had been made 
out, whether or not the petitioner could have been prosecuted in a criminal Court, 
that did not affect the jurisdiction of the Revenue Divisional Officer to enquire 
into the truth of the charges against the petitioner in a departmental enquiry. The 
learned counsel for the petitioner represented over and over again that the peti- 
tioner would welcome a trial in a criminal Court. But that is not an answer ‘to 
the question whether the Revenue Divisional Officer had jurisdiction to frame 
.charges, and if those charges were proved, to punish without recourse to a criminal’ 
‘Court. 


The contention that the petitioner was not given a real and &ffective oppor- 
tunity to defond himself in the proceedings before the Revenue Divisional Officer 
was supported by the averments,in paragraphs 7, 8, 9 and 12 of the affidavit filed 
by the. petitioner. On 8th July, 1952, when the Revenue Divisional Officer ‘en- 
quired into the charge., the petitioner asked for permission to engage a counsel 
to defend him. That was refused. I am unable to hold that that amounts to 
a denial of real and effective opportunity to the petitioner to defend himself against 
the charges framed against him. There was no specific rule governing such depart- 
mental enquiries which provided for assistance of counsel. Nor could any princi- 
ple of natural justice be invoked in support of a claim, that ‘in every charge leading’ 
to a departmental enquiry, assistance of counsel must be given.. Neither the nature 
of the charges framed against the petitioner—he was charged with having received 
sums from various people on the false representation that he would get them lands 
assigned on Dharkast—nor the nature of the e,idence furnished by some of these 
persons made it impossible or even difficult fur the petitioner to defend himself 
against those charges by cross-examining those wi nesses without the help of a coun- 
sel. Refusal at that stage to give the petitione” the assistance of ascounsel did not 
therefore vitiate the enquiry. 


On 8th July, 1952, the petitioner, besides asking for assistance Of å'counsel 
aleo asked for an adjournment, and that.was refused, and the witnesses in support 
of the charge’ were eximined ‘by the Revenue Divisional Officer that day. 
Here agun I am unable to hold that there is. any real basis for the’con- 
tention of the learned counsel for the petitioner, that the petitioner had been denied 
a real and effective opportunity’ to defend himself. The petitioner had an oppor- 
tunity to cross-examine those witnesses, and he declined to avail himself of it.” On, 
14th October, 1952, when the matter came up again before the Revenue Divisional 
‘Officer, the petitioner wanted the witnesses who had already been examined to 
be recalled for cross-examination. But that was refused. At that stage the Revenue. 
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Divisional Officer permitted the petitioner to be represented by counsel. Here 
again, I am unable to hold that-the refusal of the Revenue Divisional Officer to 
give a further opportunity to the petitioner at that stage to cyoss-eximine the 
witnesses already examined ameunted to denial of a real and effective opportunity 
to the petitioner to defend himself. Subsequent to 14th October, 1952, the peti- 
tioner availeal himself of the opportunity to file his further representations, and 
on 16th October, 1952, he filed his written representation is answer to the charges 
framed against him and with reference to the witnesses already examined. 


The first of the grounds put forward by the learned counsel for the petitioner, 
is, however, well founded. After 16th October, 1952, the Revenue Divisional 
‘Officer by his order, dated gth February, 1953, directed the dismissal of the peti- 
tioner from service. - 


That the petitioner, who held the post of a karnam, held a civil post under the 
State of Madras within the meaning of Article 311 (1) of the Constitution cannot 
admit of any doubt. Article 311 (2) runs :— 

“ No such person as aforesaid shall be dismissed. . . . . . . until he has been given a 
reasonable opportunity of showmg cause against the action proposed to be taken in regard to him”. 

The nature of the opportunity contemplated by Article 311 (2) has been 
explained’ in a number of cases, and the principles laid down in the High Commis- 
sioner for India v. I. M. Lall+ have been consistently followed. In one of the recent 
cases Joseph Fokn v. State of Travancore-Cochin®, Mahajan, G.J., observed at pages 
163-654 : 

“ . . . . . . The legal position in that respect and the nature of opportumity to be 
granted was stated by the Privy Council in the case of High Commissioner for India v. I. M. Lalli and it 
was held that when a stage is reached when definite conclusions have been come to as to the charges, 
and the actual punishment to follow is provisionally determined on, that the statute gives the civil 
-servant an opportunity for which sub-section (3) of section 240 of the Government of India Act, 1935 
(which corresponds to Article 311) makes provision, and that at that stage a reasonable opportunity 
-has to be afforded to the civil servant concerned.” 

It was not denied by the respondent that that opportunity was not given to 
the petitioner. It was true he was given an opportunity to defend himrelf egainst 
‘the charges in the enquiry that followed the formulation of the charges. I have 
already referred to that aspect of the case, and to the contentions of the petitioner 
that at that stage he had not been given a real and effective opportunity to defend 
himself. That contention I have negatived. But the requirements of Article 
311 (2) would be satisfied only, if after the conclusion of that enquiry when findings 
based on the material covered during the enquiry have been reached and recorded, 
thosé conclusions are communicated to the civil servant, that is the petitioner, and 
he is given an opportunity to show cause against the action proposed to be taken 
against him, that is, to show cause against the dismissal which the competent autho- 
rity, the Revenue Divisional Officer, proposed to inflict upon the petitioner. As 
I said, the respondent did not deny that such an opportunity at that stage was not 
-given by the Revenue Divisional Officer, that is, at any stage between the con- 
clusion of the enquiry on 16th October, 1952, when the petitioner locged his written 
repreventation, and gth February, 1953, when the order of dismissal was passed. 


t 

The learned Government Pleader contended that there was a substantial 
-compliance with the requirements of Article 311 (2), because even at the initial 
Stage, when charges were framed against the petitioner, he was called upon to show 
-cause why he should not be dismissed from service. But such a contention has 
been repeatedly negatived by the Court. The stege at which the opportunity 
for which Article 311 (2) provides should be given is afier the conclusion of the 
enquiry and the findings have been recorded and before the action proposed to be 
taken, that is, dismissal in this case, is to follow as a result of those findings. That 
opportunity, as I said, the petitioner was not given. 


eee 


. (1948) 2 M.L.J. 55 : (1948) F.G.R. 44: 2. (1955) 1 M.L.J. (5.0) : ( S.C.J. 
(1948) Gae, 23 : L.R. 75 LA. 225 (P.C.). 221 : (1955) An.W.R. (S.C.) ern ta J 
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It is true there were no statutory rules regulating the procedure to be followed 
in the case of disciplinary enquiries against Village OMcers, who were not governed 
by the provisions of Madras Act III of 1895. Statutory rules were framed under 
Madras Act IIT of 1895, and they were amended in 1951. The amended rule & 
(3) ran: 


“ . . The Revenue Officer... .. shall arrive at a provBional conclusion 


appear on a certain day 10 be fixed by him to show cause against the particular punishment proposed 
to be imposed. On that day the Revenue Officer. . . . . . shall record his plea and ask 
him to state if he wants to resammon and to re-examine any of the witnesses in his presence. Ifthe 
Village Officer desires that any of the prosecution witnesses or defence witnesses should be re-examined 
or any new witness should be examined, the Revenue Officer. . . . shall do so in the presence 
of the Village Officer who shall be allowed to cross-examine the prosecution witnesses. The Revenue 
Officer . . . . may refuse to call a witness for reasons to be recorded in writing.” 


Though this rule did not in terms apply to the petitioner, it was conceded by 
the learned Government Pleader, that as early as 1946, the Board of Revenue 
declared that the procedure applicable to Hereditary Villege Officers should be 
followed in cases of original enquiries for punishment of non-statutory and non- 
hereditary Village Officers also. A copy of the Board’s Resolution Misc. No. 1384, 
dated 29th October, 1946, was placed before me. But, as the learned Government 
Pleader pointed out, that orde: of the Board did not have any statutory effect. 


I have referred to the amended rule 8 framed under Madras Act III of 1895 
only to show that it conforms to the requirements of Article 311 (2) of the Consti- 
tution. A Village Officer, whether he is a hereditary Village Officer or a non-here- 
ditary Villege Officer, is a civil servant, who holds the post under the State of 
Madras within the meaning of Article 311 (1), and as such entitled to the protection 
guaranteed by Article 311 (2). If the Government framed rules to provide for 
the opportunity which the Constitution guarantees, the rules must conform to the 
requirements of Article 311 (2). Ifno rules have been framed still the requirements 
of Article 311 (2) must be satisfied. That requirement could be satisfied only 
by giving an opportunity to the civil servant after the findings håve been recorded 
and before the punishment is awarded. That opportunity, as I said, the petitioner 
did not have: and that was conceded by the respondent. That vitiates the 
order of dismissal passed by the Revenue Divisional Off.cer, dated gth February, 
1953. Since the constitutional guarantee has been violated, the rder of dismissal 
cannot be allowed to stand. 


I must, however, guard myself against being understood to say that the entire 
proceedings conducted by the Revenue Divisional Officer were without jurisdic- 
diction. Nothing was said to invalidate the charge being framed, apart from 
the plea that the charges disclosed an offence punishable under the Indian Penal 
Code by a duly constituted Criminal Gourt. The validity of the charges could 
not be assailed. The validity of the procedure down to 16th October, 1952, was. 
no doubt attacked by the petitioner, but I have declined to accept the petitioner’s 
plea. It was the final order, dated gth February, 1953, that has to be set aside, 
because it contravended Article 311 (2) of the Constitution. Nothing that I have 
said in this order should be construed to mean as a bar to the resumption of the 
proceedings against the petitioner, if the departmental authorities find it necessary. 
All I can say is that the validity of the order, dated gth February, 1953 and that 
of the order which confirmed that cannot be upheld. 


This petition is allowed. The rule is made absolute. The order of the Revenue 
Divisional Officer, dated gth February, 1953 and the further orders of the Collector 
and the Board of Revenue and the Government confirming the order, dated gth 
February, 1953, are set aside. 


No order as to costs. 


e 
P.R.N. —_——. Petitions allowed. Rule made 
absolute. 


e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e PresenT :—MpR. Justice RAMASWAMI. 
Janaki Ammal and others .. Appelanis* > 
2. 
The Divisiorfal Engineer, Highways, Kozhikode .. Respondent. 


Workmen’s Compensation Act (VII of 1923), section 3 (1)—Comstruction and scope—‘' Accident — 
“ Arising out of and in the course of his employment ’’—Meaning of—Proviso to section 3 Ctl = 
Injuries resulting in death. 

Though the term “ accident ” has nowhere been defined in the Workmen’s Compensation Act, 
it is settled law that the term means some unexpected event happening without design, i.s., an un- 
looked for mishap or untoward event. 

Halsbury’s Laws of England, 2nd edition, Vol. 34, page 876 ; Fenton v. Thorley, L.R. (1903) 
A.C. 443 3 Clover Clayton v. Hughes, L.R. (1910) A.C. 242 ; Shaikh Jafarji v. Shaikh Ismail, ALR 
1937 Nag. 311 and Padam v. Raghunath, A.1.R. 1950 Orissa 207 and other cases referred to. 

Under section 3 (a) of the Act, the injury must not only arise “in the course of” but also “ out 
of” the employment. Proof of the one without the other will not bring a case within the Act. What 
has to be conaidered is the employment as such—its nature, its conditions, its obligations, and its 
incidents, It must appear that there is some causative connection between the injury and something 
peculiar to the employment. The Court is directed to look at what has happened proximately, 
and not to search for causes or conditions lying behind, as would be the case if negligence on the part 
of the employer has to be established. The employee must, in order to bring his case within the 
Act, show that he was at the time of the injury engaged in the employee’s business or in furthering 
that business and was not doing something for his own benefit or accommodation. A workman 
will be acting in the course of hisemployment when he travels ina conveyance provided by his 
employer. ; 

Thom v. Sinclaty, L.R.. (1917) A.C. 127 ; Lancashire and Yorkshire Railway v. Highley, L.R. (1917) 
A.C. 972 ; Trustees of the Port of Bombay v. Shrimati Yamunabai, A.I.R. 1952 Bom. 382 and Varada- 
rajulu v. Masya Boyan, (1955) 2 M.L.J. 590: I.L.R. (1955) Mad. 998, Referred to. 

The proviso to section 3 (1) of the Act applies only to cases of injuries not resulting in death ; 
where the injury has resulted in death, the proviso will not apply and the question about the disobe- 
dience of any rule or order is not material so long as it can reasonably be held that the accident arose 
out of and in the cogirse of the employment. 

Case-law reviewed and discussed. 


Appeal against the Order of the Court of the Additional Commissioner for 
Workmen’s Compensation, Madras, dated 18th December, 1950 and made in 
W.G. Case No. 615 of 1949. 


M. C. Sridharan for Appellants. 
The Government Pleader (C. A. Vaidialingam) for Respondent. 


The Court delivered the following 

Jovoment..—Thig is an appeal preferred against the order made by the learned 
Additional Commissioner for Workmen’s Compensation, Madras, in W.C. Case 
No. 615 of 1949. 


The facts are—The Highways Departmental Lorry No. M.D.C. No. 2398 was 
hired out to the contractor A. P. Kanari, for conveying granite metal from the 
quarry at mile 24/5 on tho Tellicherry-Bawali road to mile 19/5-6 of the same 
road. The agreement executed by the contractor in this behalf is Exhibit A-r. 
The application of the contractor for hiring the lorry is Exhibit A-2. The con- 
tractor acknowledged the receipt of the lorry from the Highways Department in 
his letter Exhibit A-3. After having thus obtained the lorry on hire from the 
Department, the contractor started his work. On 21st August, 1949, while the 
lorry was plying up the ghats empty for reloading metal, it had to negotiate an 
almost right-angular curve just after passing the 23/3 furlong stone. As the lorry 
swerved, one of the four coolies inside the lorry, C. Kunhiraman, lost his balance 
and was thrown out of the lorry. As a result of this fall he sustained injuries and 
died while he was taken to the Hospital at Kuthuparamba. The matter was. 
reported to the Police, who investigated into this accident. The Police records 





*Appeal Against Order No. 585 of 1953. 17th October, 1955. 
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are evidenced by Exhibit B-3. The Divisional Engineer admitted the accident 
as well as liability to pay compensation to the dependants of the deceased workman 
in his capacity «as the principal employer. He accordingly deposited a sum of 
Rs."1,500 with the Additional Commissioner for Workmen’s Compensation. There- 
after he filed a claim under section 12 (2) of the Workmen’s Compensation Act 
claiming indemnification by the contractor. 


The case for the contractor was that the accident did not arise out of and in the 
course of the deceased workman’s employment under him on account of the follow- 
ing facts. The deceased workman was sitting on the hand rail of the lorry against 
instructions. Then, when the lorry was taking a sharp curve at mile 23/2 the 
deceased had let go his hold of the rails and was making funny signs with his hands 
to a dumb friend who was going by the road at that time. Therefore, he acted in 
a negligent and careless manner and brought about an added peril, exonerating 
the employer from liability to compensate. 


The Additional Commissioner for Workmen’s Compensation held that first 
of all the conduct attributed to the deceased workman was not proved; and secondly, 
in a fatal accident such alleged acts of negligence or carelessness would not prevent 
the dependants of the deceased workman from claiming compensation under section 
3 (1) of the Act. Therefore he ordered the contractor to indemnify the Divisional 
Engineer in a sum of Rs. 1,500. Hence this appeal by the defeated contractor. 


Section 3 (1) of the Workmen’s Compensation Act runs thus : 

“ If personal injury is caused to a workman by accident arising out of and in the course of his 
oe ent, his employer shall be liable to pay compensation in accordance with the provisions of 
8 pter”, 

The term “accident ” has nowhere been defined but it is now settled law 
that the expression “ accident ” generally means some unexpected event happening 
without design. As pointed out in Halsbury’s Laws of England, Edn. 2, Vol. 34, 
page 816, to decide whether an occurrence is an accident, it must be regarded from 
ihe point of view of the workman who sutfers from it, and if it is unexpected and 
without design on his part, it may be an accident. (F nton v. Thorley} ; Clocer 
Clayton v. Hughes? ; Tnm Joint School v. Kellly* ; Glascow Coal Co., Lid. v. Welsh* ; 
Shaik Fafarji v. Shaikh Ismail® ; Padam v. Raghunath®.) 


That this was an accident in the sense that it was an unlooked for mishap or 
untoward event which brought about the fatal personal injury to the workman, 
cannot be doubted. 


The second requisite is whether this accident arose out of and in the course 
of the deceased workman’s employment. The te'm “ arising out of employment ” 
used both in section 1 of the English Workmen’s Compensation Act and section 3 
of the Indian Workmen’s Compensation Act, has given rise to an cx‘ensive case- 
law. It is enough to refer to the following well-known definitions. 


Lord Summer observed in Lancashire and Yorkshire Railway v. Highley? as follows : 


“Whether in any given case an accident arises on the one hand out of the injured person’s employ- 
ment, although he has conducted himself in it carelessly or improperly, or, on the other hand arises 
not out of his employment but out of the fact that he has gone outside the scope of it, or has added to 
it some extraneous peril of his own making, or has temporarily mependec it while he pursues some 
excursus of his own, or has quitted ıt altogether, are all questions which, often as they arise, are sug- 
ceptible of different answers by different minds and are always questions of some nicety . ie Bi te 
I doubt if any umversal test can be found. . . . . . In the last analysis each case is decided 
on its own facts. There is, however, in my opinion, one test which 1s always at any rate a plicable 

. . . . > Itis this: Was ıt part of the injured person’s employment to hazard, to er, or to 
do that which caused his injury ? If yea, the accident arose out of his employment. If nay, it did 
not, because what it was not part of the employment to hazard, to suffer, or to do, cannot well be 
the cause of an accident arising out of the employment ”, 








1. L.R. (1903) A.C. 443. 5. ALR. 1937 Nag. git. 

a. L.R. (sr) A.G. R 6. A.LR. 1950 Orissa 207. 

3. L.R. (1914) A.C. 667. 7. L.R. (1917) A.C. 372. 
e 
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In Thom v. Sinclair) it was pointed out that the injury must not only arise 
“in the course of” but also “ out of” the employment. Proof of the one without 
the other wilj not bring a case within the Act. While an accident arising out of an 
employment almost necessarily occurs in the course of it, the converse does not 
follow. An injury which occurs in the course of the employment will ordinarily 
arise out of the employment. But not necessarily so. The expression appplies 
to the empl@yment as such—to its nature, its conditions, its obligations, and its 
incidents. It must appear that there is some causative connection between the 
injury and something peculiar to the employment. The nature of the occupation 
muy sometimes supply causative relation. But it is only as to some employments 
that this is so. The Court is directed to look at what has happened prox mately, 
and not to search for causes or conditions lying behind as would be the case if negil- 
gence on the part of the employer had to be established. 


In deciding whether the employee was acting within the scope of employment, 
the Courts resort to the old rules respecting the time and place of the calamity, 
temporary stoppage of labour, responding to physical demands, eating, drinking, 
visiting a latrine, or going from the place of employment. To bring his case 
within the Compensation Act the employee must show, as he was required to esta- 
blish under the Common Law, that he was at the time of the injury enagaged in 
the employee’s business, or in furthering that busines and was not doing something 
for his own benefit or accommodation. 


In the Trustees of the Port of Bombay v. Shrimati Yamunabai*, Dixit, J. observed : 


“The expression ‘ arising out of his employment’ suggests both the time as well as the place of 
employment. ‘The expression ‘out of? conveys the idea that there must be some sort of connectibn 
between the employment and the injury caused to a workman as a result of the accident. That, 
to my mind, is the literal and strict construction of the section, But in my opinion, the words ‘arising 
out of his employment’ are wide enough so as to cover a case, where there may not necessarily be a 
direct connection between the injury caused as a result of an accident and the employment of the 
workman. And there may be circumstances, . . . which would go to show that the 
workman recerved personal injury as a result of the accident arising out of his employment.” 

(See also Central Glass Industrias v. Abdul? ; Nawab Ali v. Hanuman Fute Maills* ; 
Champath v. Shaw Wallace® ; Lee Shi v. The Mines of Burma Lid.* ; Ramibrahman v. 
Traffic Manager’ ; Ushin v. ‘Ma Shin® ; Munshi v. Yeshwant? ; Tobacco Manufacturers 
v. Manan Stewarti", 


In the present case that the personal injury resulting from the accident arose 
out of and in the course of the deceased workman’s employment under this contrac- 
tor has been established as it has been held in Varadarajulu v. Masya Boyun?! (G.J. and 
Umamaheswaram, J.) that a workman will be acting in the course of his employ- 
ment when he travels in a conveyance provided by his employer. 


The final pcint for consideration is whether the proviso to section 3 (1) of the 
Act saves this employer from liability. This proviso applies only to those cases 
where injury has not resulted in death. Where, however, an injury has resulted 
in the death of a workman and has been caused by an accident arising out of and 
in the course of his employment, it would be immaterial that the workman (a) 
was at the time of the accident under the influence of drink or drugs or (b) wilfully 
disobeyed any order or rule expressly made for the safety of workmen, or (c) wil- 
fully removed or disregarded any safety guard or other device knowing to have 
been provided for the safety of workmen. The aforesaid exceptions (a), (b) and (c) 
would apply only where an injury has not resulted in the death of the workman. 


Even in cases where the personal injury has not resulted in death, the proviso 
lays down that the employer shall not be liable for an injury caused by accident 





1. L.R. (1917) A.C. 127. Mad. 29 

2. ALR. 1952 Bom. 382. 8. ALR. 1940 Rang. 18 

3. ALR. 1948 Cal. 12. 9. AIR. 1948 Bom. 44. 

4 ALR. 1933 Cal. 513. 10. A.LR. 1950 Cal. 164. 

5. ALR. 1937 Nig. 397- 11. (1955) 2 M.L.J. 5go: LL.R. (1955) 
6. ALR. 1939 . 428. Mad. 798. 
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(even though arising out of and in the course of the employment) only if the following 
conditions concur :— 


(i) The injury must not have resulted in the death of the workman. 
. (ii) The Workman must have wilfully disobeyed an order or a rule. 


(itt) Such order or rule must have been made or framed expressly for the 
purpose of securing the safety of workmen. 


(iv) Such accident must have beon directly attributable to such wilful dis- 
obedience. 


In other words, before this proviso can operate in an employer’s favour, each. 
of the seven distinct conditions must be satisfied. Firstly, an order or rule must 
have been given or framed ; a mere warning or disclaimer of responsibility is not 
enough. Secondly, its substantial purpoze must have been that of securing the 
safety of workmen as such. Thirdly, the order or rule must contain words which, 
on the face of them, fairly and clearly indicate that its purpose is that of securing 
the safety of workmen; otherwise it is not “ expressly ” so given or framed. Fourthly, 
its term3 must have been brought to the notice of the individual workman who is 
injured. Fifthly, it must have been disobeyed. S*xthly, the disobedience must 
have been wilful, neither, for ex-mple, merely neg'igent, nor due to a mistaken 
mode of doing a particular task, nor due to a wrong decision in an emorgency, 
but deliberate. Seventhly, the accident (causing the injury, not resulting in death) 
must have been directly attributable to the disobedience: K'iziroj Jama v. Matar 
Din, Where any of the aforesaid conditions is absent, this proviso shall not apply. 
Thus, if death results from the accident or the disobedience of a rule or order is not 
wilful (but only accidental or negligent) or the rule or order is not expressly framed 
for the safety of workmen or the disobedience is not directly (but only indirectly) 
attributable to disobedience of rule or order, this proviso shall not apply and the 
employer shall not be protected. This proviso is applied only to cases of injuries 
not resulting in death ; its applicability is limited to those cases where injury has 
not resulted in death ; where the injury has, however, resulted im death, the ques- 
tion about the disobedience of any rule or order is not material so Jong as it can 
reasonably be held that the accident arose out of and in the course of the employ- 
ment : Padom Debi v. Raghunath Roy? and also Lee Shi v. Consolidated Tin M'nes of 
Burma Ltd.? ; Mst. Champi v. Messrs. Shaw Wallace and Co.*; Ramabrahman v. Traffic 
Manager, Vizagapatam Port® and Gane v. Norton Hill Colliery Company®, cited with 
approval in Veeralbhadra Naicker v. Gangamma". 


The term “ wilful disobedience ” shows that mere disobedience is not sufficient 
because it may be the result of forgetfulness or the result of the impulse of the mo- 
ment. The statute only exempts the employer from liability when the disobedience 
is wilful, that is, deliberate and intended. It involves conduct of a quasi-criminal 
nature, the intention of doing something either with the knowledge that it is likely 
to result in a serious injury or with a wanton and reckless disregard of the probable 
consequences. The concept embodied in these words concerns the mental state 
of the party at the time of the calamity and is the antithesis of the idea imported 
by tke word “accident”: Lee Shi v. Consolidated Tin Mines?, Alla Baksh v. Mohammed®; 
Bhut Nath v. Tirat Mistry®; Tiku Khar v. Equitable Coal Cot? ; Urmila Dasi v. Tate 
fron and Steel Co., Limited!!; Maung Ba v. Consolidated Tin Mines? ; Maung Ba v. 


Maung Ohn1*; Johnson v. Marshall44; Devsy v. Subramania Iyer1® (definition cf wilful 
discussed). 





1. ALR. 1940°Rang. 250. 8. ALR. 1935 Lah. 670. 
2. ALR. 1950 Or'ssa 207. 9. ALR. 1949 Cal. 295. 
3. A.IR. 1939 Rang. 428 at 4930 and 431. 10. A.LR. 1930 Cal. 58. 
4. I.L.R. (1938) Nag. 200 at 202. 11. AJI.R. 1928 Pat. 508. 
5. (1948) 1 M.L.J. 260: I.L.R. (1944) Mad 12. A.LR. 1940 Rang. 220. 
29. 1g. AIR. 1938 Rang. 289. 
6. L.R. (1909) 2 K.B. 539. 14. L.R. (1906) A.C. 4b9:75 L.J.LB. 868 : 22 
s 7. (1942) 2 M.L.J. 164 : LL.R. (1944) Mad. T.L.R. 565. 
I. 


15. (1953) 2 M.L.J. 625. 
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The principles upon which these decisions, holding that mere negligence or 
even gross or culpable negligence on the part of the workman would not disentitle 
him to compensation, proceed are twofold. The Act itself was founded on the 
German system of insurance of workmen against accident happening in the course 
of their employment, a system which has since been largely accepted by alzhost 
all civilised Gtates. To cite Ruegg, 

“The Workmen’s Compensation Act of 1897 was based upon, and introduced, a new and 
somewhat startling principle. By this Act the employer was, for the first time, made liable to com- 
pensate his workmen for injuries, quite irrespective of the consideration whether or not either he, 
or any one for whose acts he was in law liable, had committed any breach of duty to which the 
injury was attributable. The intention of the Act made him an insurer of his workmen against 
the loss caused by injuries which might happen to them whilst engaged in his work. This insur- 
ance, itis true, was limited in extent, but so long as it arose out of and in the course of the 
employment, was quite irrespective of cause.” 

Secondly, as pointed out by Vivian Bose, J. (as he then was) in Shaik 
Jafarji Hipiulla Bhoy Gin & Press Factory, Amraoti v. Shaik Ismail}. 

“ An accident of this kind is an ordinary hazard of such an employment. While a man is pouring 
oil his attention may wander for a moment, or a muscle may give momentarily through fatigue ; 
his attention may be diverted ; he may slip ; or he may even be careless enough to attempt some- 
thing else at the same time such as hail a comrade, or throw an article across the room, or extract 
something from his pocket ; an accident can occur mm. any one of these and many other ways. Of 
course in most cases it would be due to his own carelessness and negligence ; of course he would not 
be entitled to recover at Common Law. But the whole purport of the Act is to alter that. It would 
be otiose otherwise. Men who are employed to work in factories and elsewhere are human beings, 
not machines. They are subject to human imperfections. No man can be expected to work without 
ever allowing his attention to wander, without ever making a mistake, or slip, without at some period 
in his career being momentarily careless. Imperfections of this and the like nature form the ordinary 
hazards of employment and bring a case of this kind within the meaning of the Act.” 


See the leading case Harris v. Associated Portland Cement Manufacturers, Ltd.*, wherein 
negligence is discussed by Lord Atkin and others. 


Therefore, the proviso to section 3 (1) will not save this contractor from lia- 
bility because first of all the personal injury has resulted in the death of the workman 
and secondly ewen if he had been alive, a mere negligence or carclessness on the 
part of th’s workman would not amount to wilful disobedience of the workman 
to an order expressly given or a rule expressly framed for the purpose of securing 
the safety of workmen and concerning which incidentally, as pointed out by the 
learned Additional Gommissioner, there was no evidence even and the allegation 
itself seems to be an after-thought. 


There is no substance in the contention regarding the non-insurance of the 
Government owned transport because insurance of Government owned motor 
vehicles is exempted under section 94 (2) of the Motor Vehicles Act. 


In the result, this appeal is dismissed with costs. 
P.R.N. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PREsENT :—MR. Justice RAJAGOPALA AY'YANGAR. 


S5. M. Muhammad Ibrahim .. Petitioner* 
v. 
The Deputy Commercial Tax Officer, Pudukottai, Tiruchirapalli 
District .. Respondent. 


Constitution of India (1950), Article 226—Petitions for issue of writs to question the validity or legality of 
similar orders i ner different persons—If can be by a single petition—Civil Procedure Cods (V of 1908), Order 1, 
rule 8—If applicable to writ petitions. ' 

Where a petitioner desires to question the validity or legality of an order, he is entitled to apply 
for an appropriate writ, but this right of his flows from the order affecting him. ‘The fact that similar 





1, LL.R. (1937)*Nag. 88. 2. L.R. (1939) A.C. 71 (H.L.). 
#S.R. Nos. 6468 and 6471 of 1956. a2nd February, 1956. 
(W.P. Nos. 194 and 195 of 1956). 
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orders are passed in the case of other individuals also, be it by the same officer or authority—docs not 
mean that the injury caused is a common or class injury so as to justify a single petition 
with all the individuals similarly affected joining in it as petitioners. The provisjon in Order 1, 
rule 8, Civil Procedure Code, seeks to obviate the inconveniences arismg out of a multiplicity 
of parties—but neither the rule nor ils principle can be extended to writ petitions. Again 
the fact that the relief prayed for by the several petitioners, each of whose individual right is 
alleged to have been mmvaded improperly by the impugned order—is grounded on a common 
objection——-the invalidity of the legislation, or the rule or some order interpreting èr enforcing the 
statute or the rule does not also afford any basis for a joint writ petition by several petitioners aggri 

by similar orders. Each of them has to file independent petitions—paying separate court-fee on 
each, with separate vakalat, etc._ 


[In the instant cases the petitioners were allowed to amend the petitions so as to retain only one 
petitioner on the record and as that was done the petitions were admutted.] 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus to restrain the Deputy Commercial Tax Officer, 
Pudukottai, from taking any action against the petitioner in pursuance of the Act 
XIII of 1955, Madras. 


The petitions coming on for orders on the Office Notet. 








t Office Note.—S. R. No. 6468 is a petition under Article 226 of the Constitution sought to be 
filed by eleven Tobacco merchants for the issue of a writ of mandamus to restram the Deputy Com- 
mercial Tax Officers of Pudukottai, Tanjore cusba, and Kumbakonam from taking any action against 
the petitioners in pursuance of Madras Act XIII of 1955 by virtue of which section 5 of the Madras 
General Sales Tax Act (IX of 1939) stands amended by the addition of sub-section (8) empowering 
the State Government to levy a tax of six pies on every Rupee of turn-over in repsect of the purchases 
of tobacco effected by the dealers within the State. c Amending Act (XIII of:1955) is impugned 
on the ground that ıt 18 ultra vires of the powers of the State Legislature, the tax being in the nature of 
Excise duty which the Union Government alone has the right to levy and has in fact already levied 
and that as a consequence the merchants are also subject to double taxation. 


Petitioners 1 to 7 are residents of Pudukottai, while petitioners 8 and g belong to Kumbskonam 
and petitioners 10 and 11 belong to Tanjore cusba. The Deputy Commercial Tax Officers of the 
three places aforesaid are impleaded as respondents, The point for consideratidn is whether a single 
comprehensive petition like the one now filed 1s competent or whether separate writ petitions have 
to be filed by each of the affected petitioners against the respective enforcing authority having juris- 
dictzon over their place of business. 


It is clear from the affidavit filed in support of the writ petition that the petitioners are carrying 
on their trade indhvidually at three different places, each not having anything to do with the business 
of the other, and that they have joined together and filed this writ petition because they are simi- 
larly affected by the impugned Act. But petitioners 1 io 7 are subject to the jurisdition of the first 
respondent, petitioners 8 and g to the jurisdiction of the third respondent and petitioners 10 and 11 
to the jurisdiction of the second respondent in regard to the levy of the tax. Thus, each of the three. 
groups of petitioners are secking a writ of mandamus against cach of the three respondents having 
jurisdiction over them respectively and the prayer in the writ petition as it now stands is virtually 
for three writs against each of the three respondents. 


It was held by Rajagopalan, J., by order dated 21st October, 1955 in S.R. Nos. 31539 and 31631 
of 1955, petitions filed by a number of petitioners for a writ of mandamus directing the issue of fishery 
licences to them, that either a separate petition for each applicant should be filed with separate court- 
fee or in the alternative, the petition already filed may be amended and confined to one petitioner. 
(Vide copy of Office Note and order put up). The principle underlying the above decision was subse- 

uently followed by his Lordship (Rajagopalan, J.) in S.R. No. 34409 which was sought to be filed by 
e Attur Taluk (Pugai Elai Varthaka Sangam represented by the same Advocate appearing for the 
petitioners in the present writ petition) with a prayer for a writ of mandamus indentcal with that 
sought herein and it was directed that the petition should be amended as one filed by one of the peti- 
tioners. The said petition was thereafier amended and admitted as W.P. No. 871 of 1955 (Vide copy of 
Office Note and order put up). Some other writs have been admitted subsequently for the same relief 
as herein, impugning Madras Act (XIII of 1955), but they were all filed by the petitioners trading 
in the same place and were for a single writ of mandamus against only the enforcing Authority having 
jurisdiction at that particular place.‘ The present petition 1s however more comprehensive and woud 
result in detriment to the Public Revenues and also give rise to difficulties as regards jurisdiction in giving 
effect to any orders of Court that may be passed thereon. The petition is submutted for orders of Court. 
regarding maintainability in its present form. It is also for consideration whether even the persone 
carrying on business in a particular locality hke the three groups of petitioners herein can be permitted 
to file a single petition or whether each individual petitioner should be directed eo file a separate peti- 
tion for a writ of mandamus. As there does not appear to be any direct authority on this point 
an authoritative ruling of Court is sought in the present case, 


$ . 
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T. R. Srinivasan for Petitioner in both the petitions. 


The Gourt made the following 


Orper.—I agree with the Office Note. Where a petitioner.desires to question 
the validity or legality of an order, he is entitled to apply for an appropriate writ, 
but this right of his flows from the order affecting him. The fact that similar orders 
are passed #h the case of other individuals also be it by the same officer or authority, 
does not mean that the injury caused is a common or class injury so as to justify 
a single petition with all the individuals similarly affected joining in it as petitioners. 
The provision in Order 1, rule 8, Civil Procedure Code, seeks to obviate the incon- 
veniences arising out of a multiplicity of parties—but neither the rule nor its prin- 
ciple can be extended to Writ Petitions. Again the fact that the relief prayed for 
by the several petitioners each of whose individual right is alleged to have been 
invaded improperly by the impugned order is grounded on a common objection, 
the invalidity of the legislation or the rule or some order interpreting or enforcing 
the statute or the rule does not also afford any basis for a joint Writ Petition by 
several petitioners aggrieved by similar orders. Each of them has to file independent 
petitions, paying separate Court-fee on each, with separate vakalat, etc. In these 
cases I have directed the petitioners to amend the petitions so as to retain only one 
petitioner or the record and as this has been done I have admitted the Writ 
Petitions, 


K.S. ne Petitions admitted. 





S.R. No. 6470 is filed for stay of further proceedings on the basis of demands for payment of 
taxes by the petitioners. But particulars of the demands scuch as the number of the proceedings, 
date, amount, etc., have not been disclosed. It appears necessary that separate petitions should be 
filed in respect of the demands made on each of the petitioners, setting out in the prayer, fuller parti- 
culars of the demands or other proceedings sought to be stayed, or the petition covnverted into one 
for an injunction, and the petitioners may therefore be directed accordingly. 


S.R. Nos. 6474 (Writ Petition) and 6473 (Injunction Petition) —The pettioners and respondents 
herein are the sante as in S.R. Nos. 6468 and 6470, the ranks of the petitioners being however given 
differently, and the prayerm S.R. No. 6471 is also fora writ of mandamus based on the same grounds, 
for restraining the respondents from taking any action against the petitioners in pursuance of the 
Rules framed under the Madras General Sales Tax Act (IX of 1939) as amended by Madras Act 
(XIII of 1955). An ad interim injunction restrainmg the respondents from taking any action against 
the petitioners under the impugned Rules is sought for in the Petition S.R. No, 6473. 


The same consideration regarding maintainability applicable to the connected S.R. Nos. 6468 
and 6470 in respect of the impugned Act apply to these petitions also and all the petitions are therefore 
submitted for orders of Court for a ruling on the pots raised above. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justice GovinpA MENON AND Mr. Justice RAMAsSWAML. 


Marimuthu Goundar .. Petiticner* 
u. 
Ponnammal and others .. Respondents. 


Provincial Small Cause Courts Act (LX of 1887), section 17—Offering of security under—Time limit—How 
determined. 


Under the proviso to section 17 (1) of the Provincial Small Cause Courts Act an application 
to set aside an ex parts decree must be accompanied by an application to furnish security if the applicant 
is not willing to deposit cash. All that the section requires is that within the period of limitation the 
applicant should put into Court such security which if ultimately accepted, would be sufficient to 
stores the obligation upon him under the decree sought to be set aside. A duly executed unregistered 
security bond would be sufficient compliance with the law, if it 1s filed into Court in time and the 
same is accepted as sufficient by the Court, though the registration may be subsequent, the delay in 
getting it registered being not due to any fault of the applicant. An applicant who instead of giving 
security in cash gives it in property does so at his own risk, as, if the security offered is found insufficient 
and not accepted and the time expires in the meanwhile he will have to suffer its consequences. 


Raejswari Prasad,Singh v. Brakmanand Lall, (1933) I.L.R. 12 Pat. 745, followed. 





*C.R.P. No. 1627 of 1953. f 13th December, 1955. 
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Chattiyelan Kannakurup v. Raman Nayar, M.L. Balakrishna A Pichaimudhu 
Pillai, ALR. 1922 Mad. fee part SA S Per v. alra sbbercda Gane y MLJ. 671, 
held to place too narrow a construction on the section. 

Petition undef section 25 of Act IX of 1887 praying the High Gourt to revise 
the decree of the Court of Small Cause Judg% of Coimbatore, dated sth May, 1953 
and passed in C.M.P. No. 392 of 1952 in S.C.S. No. 1852 of 1950. r 


E. R. Krishnan for Petitioner. 
T. Raghavan for Respondent. 


The Judgment of the Court was delivered by 

Ramaswami, F.—This Civil Revision Petition has been posted before a Bench 
at the instance of one of us on account of the important practice in ‘procedure i in- 
volved. 

The facts are: An ex parte decree was passed against the second defendant 
in S.C.S. No. 1852 of 1950 on 19th November, 1952. The second defendant filed 
I. A. No. 391 of 1952 on goth November, 1952, to set aside the ex parte decree. No 
security was furnished along with the application. It was stated in the affidavit 
that the petitioner was prepared to give security for the decree amount. During 
the pendency of I.A. No. 391 of 1952 the second defendant filed I.A. No. 392 
of 1952 on 6th December 1952. requesting the Court to accept the security bond. 
On 19th December 1952, adhesive stamps for eight annas were affixed to a separate 
sheet of paper and that sheet was attached to security bond. The District Munsif 
passed orders on 19th December, 1952, that the security was accepted and posted 
the application for counter-statement and disposal. The plaintiff opposed both 
the petitions ILA. Nos. 391 and 392 of 1952 on the ground that the security bond 
‘was not filed and registered within the period of limitation. 


The learned District Munsif relying upon the decision in Chattiyelan Kanna- 
kurup v. Raman Nayar', held that it was necessary that a registered bond should be 
filed within 30 days and that the mere filing of a draft bond was not sufficient com- 
pliance with the provision of section 17 of the Provincial Small Gatse Courts Act 
and dismissed the application. Hence this Civil Revision Petition. 

Under the proviso to the section 17 (1) as it stands now after its amendment in 
1935, the applicant for setting aside the ex parte decree or for review of judgment 

and must, at the time of presenting the application, do one of the two things, 
namely either deposit in the Court the amount due from him under the decree or 
give such security for the perfurmance of the decree as the Court may have directed 
on a previous application made by him in this behalf. The proviso clearly predi- 
cates the existence of an application to be made by an applicant who is not prepared 
to deposit the decretal amount in cash to ask for the filing of a security as a substi- 
tute therefor. If he does not make the previous application, he must deposit the 
money in full. Ifhe has made it and been successful in getting an order for secu- 
rity instead of depositng the money in full, he may furnish the security which the 
‘Court may have previously directed. 


The period of limitation for an application to set aside an ex parte déetee is 
go days under Article 164 of the Limitation Act. Section 5 of the Limitation Act, 
1908, does not apply to applications under Order 9, rule 13, Civil Procedure Code, 
for setting aside an ex parte decree, except in Madras, and hence it is not open to a 
Court to accept a deposit or security beyond the period of limitation prescribed 
for the application. 

In Madras by a rule framed by the High Court, section 5 of the Limitation 
Act has been made applicable to applications for setting aside ex parte decrees. 
But it must be noted that under section 5 all that can be done is to condone the 
delay for a sufficient reason in making the application under Order 9, rule 13. 
But where the application is made within time and the deposit is made or security 
is furnished beyond the prescribed time, section 5 can have no application. Sec- 


1. (1942) 2 M.L.J. 425. 
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tion 14 of the Limitation Act, however, applies to applications contemplated by 
the prosent section. 


In regard to the interpretation of the proviso as it stood before the amendment 
and which holds good even under the proviso as it stands now alter its amendment 
in 1935, the Allahabad High Court in the Full Bench decision in Ram Bharose v. 
Ganga Singh, iaid dcwn the following propositions : 

(1) The applicant must present his application within 30 days either accompanied by a cash 
deposit or with a statement that he is prepared to give security, tendering the proposed security and 
asking for the direction of the Court. 

(2) In case the Court is not prepared to accept security the applicant must make the deposit, 
otherwise his application will be rejected, 


(3) If the Court is agreeable to accepting a seeurity, it should consider whether the security 
pad offered, if any, is acceptable to it or should name a security which must be furnished within 
30 days ; 


(4) Where the applicant has failed to ask for a direction, or if he has asked for it but the Court 
does not give any direction and issues a notice, the Court shall be deemed to have approved the 
deposit made or security offered as the case may be ; 


(5) Where a security is put in by the applicant and accepted by the Court either expressly 
or by implication such as by issue of notice, the application will be treated as a good application 
though it would still be open to the decree-holder to challenge the nature and sufficiency of the security 
and to the Court to direct such further modification as it may deem fit. 

(6) Where there has been delay on the part of the Court itself in giving its directions or ap- 
proving expressly or by implication the security already tendered and that has resulted in the expiry 
of the period of limitation before the applicant has a fair opportunity of complying with the directions, 
then Court may in a suitable case consider and exercise its inherent powers under section 151, 
Civil Procedure Code. 

‘These propositions held good even under the proviso as it stands now after its amend- 
ment in 1935. 


There is no warrant in law for holding that the security bond must hypothecate 
immovable or movable property. Even personal security may suffice, if the Court 
is satisfied of* its sufficiency. 


In regard to the furnishing of immovable property as security, there can be 
no dispute that a draft security bond must be filed and the security accepted by 
Court and a registered bond should be filed within 30 days. There may be cases 
however where the draft bond is filed within time and the registered bond cannot 
be filed owing to (a) the Court taking its own time in passing orders on the appli- 
cation for furnishing immovable property security ; (F) order the testing of the 
security within or without notice to the decree-holder and this taking time and 
rendering it necessary for additional security or substituted security being given 
and (c) time may be taken in the Registrar’s office for getting the document regis- 
tered. Therefore, we have got to consider whether these applications ought 
to be automatically dismissed even when the draft security bond is in order and is 
filed within time and the action contemplated above results in a registered security 
bond not being filed within 30 days. 


The lower Court has relied upon Chattiyelan Kannakurup v. Raman Nayar*. 
‘The facts of that case were: The application under section 17 to set aside an ex 
parte decree made on 7th April, 1941, four days afte’ the ex parte decree had been 
passed, was not accompanied by the deposit of the decree amount nor by the offer 
of any security. On gth Aptil, a further affidavit was filed in which certain property 
was offered as security to the Court in connection with the application to set aside 
the ex parte decree. The Court ordered notice to the decree-holder and also ordered 
the property offered as security to be tested. The result of the test was that the 
property was found to be sufficient and a report to this effect was received early 
in July. Although a draft bond was put in within the period of thirty days pres- 
cribed by section 17, the filing of a registered bond was postponed until the result 
of the testing of the draft bond should be made known and in the end as the appli- 


1. (1931) ILL.R. 54 All. 154 (F.B.). 2. (1942) 2 M.L.J. 425. 
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cation was dismissed on 21st July on the ground that section 17 was not complied 
with, no registered bond was filed. King, J., who decided the case has referred to 
the decision of Ramesam, J., in Balakrishna Iyer v. Pichaimuthu Pillai}, dealing with 
the same section of the Act as it stood in 1922, and held that it was necessary that 
registéred bond should be filed within thirty days and that the mere filing of a 
draft bond was not sufficient compliance with the provision of the section requiring 
the giving of security. King, J., has also referred to two other decisfons of this 
Court where two learned Judges construed the expression “furnish security ” 
as equivalent to “tender security”, Jackson, J., in 52 M.L.J. (N.R.C ) 53, connected 
with the furnishing of security in order to obtain an order of stay and Happell, J., 
in C.R.P. No. 1511 of 1938 in a case dealing with Order 41, rule 10, Civil Procedure 
Code. King, J., followed the decision of Ramesam, ]., because it logically secmed. 
to him that that view was right because in section 17 aa alternative is given and it is 
quite clear that in no circumstances can there be any deposit of the decres amount 
at any time later than 30 days. It seemed thercfore logical to him to assume that 
if the decree amount must be deposited within that time, something effectual must 
be done within that time in the matter of giving security. Therefore, if the expres- 
sion ‘‘ give security ” be analysed, it could not be seriously argued that the mere 
production in Court of a piece of paper with a memorandum of property upon it 
affords either the Court or the decree-holder any kind of security whatever. 


This decision of King, J., was approved in a Bench decision of this Gourt in 
Kalisetti Penchalu Setti v. Potireddi Subbareddi®, The Bench referred to the decision 
of King, J., and the other decisions referred to by King, J., noted above and held. 


“ Tt is unnecessary for the Court in this case to consider whether that opinion (that is to say, 
Jackson and Happell, JJ.) is open to objection because here we are not dealing with an application 
under the Code of Cıvıl Procedure but with an application filed under section 17 of the Provincial 
Small Cause Courts Act, and the Court can only have regard to the wording in that section. We are 
in full agreement with the interpretation placed upon it by Ramesam, J.” 


We consider that these decisions place too narrow a corstruction upon the 
security that is required under section 17 of the Provincial Small Cause Courts 
Act. The reasons which have been fully set out and which we ad&pt in a Bench 
decision of the Patna High Court in Rajeshwari Prasad Singk v. Brahmanand Lall’, 
and from which the following two extracts are taken, indicate what we consider 
to be the correct interpretation of what should be done to comply with provisions 
of section 17 within the prescribed time. 


Per Khaja Mohammad Noor, J.— 


“Tt has been held in a large number of cases in Calcutta and in some decisions of several learned 
Judges of this Court sitting singly that the provisions of section 17 of the Act are mandatory ; that 
the Courts have no power to extend time for furnishing security ; and that security, e:ther cash or 
in any other form which the Courts approve, must be filed within the period of limitation. With all 
this, if I may say so, I entirely agree. As to decisions of this Court, see Ram Chantar Ram v. Hashim 
Khan‘ and Bishun Dayal Thakur v. Sheo Tahal Sahu’, I also respectfully agree with the decision of Sen, J., 
in Kuleshwar Lal v. Satya Brata Banerji’, that filing of a draft security bond is not sufficient compliance 
with the provisions of section 17 of the Small Cause Courts Act. But here the question is, whether 
a duly executed bond (though not registered but subsequently registered) is a sufficient offer of secu- 
rity within the meaning of section 17 of the Small Cause Courts Act. In my oprmon the criter:on 
is this. Was the security which the party placed in the hands of the Court and which the Ccurt 
ultimately accepted sufficient to enforce the obligation upon him ? Judged by this test an unregi- 
stered security bond is, ın my opinion, sufficient compliance with the law, provided that the delay in 

etting it registered is not due to any fault of the applicant himself. In this case the applicant placed 
Rimself in the hands of the Court by giving the Court a fully executed bond. Once he did so, he 
could have been compelled to register 1t under the provisions of the Registration Act and the liability 
of the security bond could have been enforced against him. It was open to the Court to call upon 
the applicant to have the document registered there and then ; but the Court deferred passing orders. 
till ıt was satisfied as to the sufficiency of the security and the document was registered within the 
time allowed by the Jaw for registration of duly executed documents. An applicant who instead 
of giving security in cash gives it in property, he does so at his own risk. Iflater on the security 
offered is found to be insufficient and the Court rejects it on that ground, the applicant will have to- 





1. ALR. 1922 Mad. 330. 4. (1920) 1 Pat.L.T. 323. ° 
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suffer its consequences, But in this case, as I have said a properly executed bond was offered and 
the Court by its order indicated that it was prepared to accept it provided the security was sufficient. 
The security Wns found sufficient and the document was registered. There was, in my opinion, suffi- 
cient compliance with the law.” . 


Per Agarwala, J.— 


“The wagd ‘ security’ is not a word which has been defined either in this Act or in the General 
Clauses Act. Generally spealang, that word signifies anything that makes the money more assured 
in its payment or more readily recoverable, In the present case the bond that was tendered as security, 
as has already been pointed out by my learned brother, was properly executed, stamped and attested, 
and it was filed within the time allowed by law. The Court before which it was filed accepted the 
bond as security and directed the applicant to register it. Unfortunately the application for restora- 
tion of the suit subsequently came up for disposal before another Judge who had taken the place of 
the Judge who had accepted the security, the latter having been transferred, and probably this has 
brought about the present state of affairs. In my view, the first Judge who dealt with the matter 
having accepted the bond as security, it was not open to the Court subsequently to say that the 
security was not to its satisfaction”. 


To sum up, we hold that what section 17 of the Provincial Small Gause Courts 
Act requires is that within the period of 30 days security should be placed in the 
hands of the Court by the applicant of such a nature that if ultimately accepted 
it should be sufficient to enforce the obligation upon him and make the money 
assured in its payment or more readily recoverable. Judged by this test, a duly 
executed unregistered security bond would be sufficient compliance with the law, 
though not registered but subsequently registered, the delay in getting it registered 
being not due to any fauit of the applicant. 


Bearing these principles in mind, we have to examine the facts of this case. 
The facts which emerge from an ex mination of the records are that the pctitioner 
in the lower Court appears to have offered both personal security and immovable 
property security. In the draft security bond filed along with the application, he 
has mentioned two items of properties. It is not clear whether these properties 
were mentioned so that if after test they were found to belong to the petitioner 
this would be considered sufficient to his personal security bond or these two items 
of property themselves were offered to be given as immovable property security 
which would necessitate the filing of a registered bond subsequently and acceptance 
by the Court. The learned District Munsif without making clear whether he wanted 
personal security on the strength of thee two items of proprties or immovable pro- 
perty security of these two items, has ordered test. On the test warrant being 
returned as satisfactory, he has accepted the bond but without making it clear 
once 2g un whether a registered security bond has to be filed or that the bond bearing 
adhesive stamps of the value of eight annas was itself accepted. The only order 
we find is “security bond accepted. Counter rst January, 1953.” Thereupon 
the plaintiff opposed both the petitions and contended that the security bond was 
not filed and registered within the period of limitation and which contention has 
found acceptance at the hands cf the succeeding District Munsif on the foot of the 
decision in Chaltiyelan v. Raman Nayart. It will be seen that looked at from any 
point of view there has been sufficient compliance within the meaning of section 
17 of the Provincial Smal] Cause Courts Act and the learned District Munsif was 
not justified in holding that there has been failure to do so and the ex parte decree 
could not be set aside. 


The order of the Jower Court is set aside, and on the foot that a draft security 
bond offering immovable property as security within the time prescribed has been 
filed, the learned District Munsif is directed to proceed further with the disposal 
of the application acccrding to law. 


This Civil Revision Petition is allowed and‘in the circumstances without costs. 


R.M. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


PRESENT :— MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice*PANCHAPA- 
KESA AYYAR. . 


Krishnammal .. Appellani* 
v. e 
N. Krishna and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 69-A—-Appointment of receiver under—Scope and extent 
of powers—If a receiver within the meaning of Order 40, rule 1, Civil Procedure Code (V of 1908). 

„A receiver appointed under section 69-A of the Transfer of Property Act is a special recciver 
appointed for a particular purpose. He has not got the status or the powers of a receiver 
appointed under Order 40, rule 1, Civil Procedure Code, pending a regular mit. Indeed section 
69-A (2) expressly says that a receiver appointed by the Court shall be deemed to have been duly 
appointed by the mortgagee. The powers of the receiver are mentioned in the subsequent sub- 
sections of section 6g-A. There is no provision in section 6¢-A or any other section of the Transfer of 
Property Act or in the Code of Civil Procedure under which a receiver appointed for a limited 
purpose under section 6g-A could sell the mortgaged property, 

On appeal from the order of Mr. Justice Balakrishna Ayyar, dated 13th July, 
1955, and made in the exercise of the Ordinary Original Civil Jurisdiction of 


the High Court in Application No. 1458 of 1955 in O.P. No. 931 of 1954. 
R. Natarajon for Appellant. 
T. L. Nagaraja Rao for Receiver. 
M. S. Mahadeva Ayyar for Respondents, 


The Judgment of the Court was delivered by 

Rajamannar, C.7.— The first respondent-mortgagee filed a petition under section 
69-A (2) of the Transfer of Property Act, O.P. No. 331 of 1954—and obtained an 
order appointing a receiver of the income of the mortgaged property. Subsequently, 
he filed an application (Application No. 1458 of 1955 in the said O.P. No. 331 of 
1954) praying that directions may be given to the receiver to sell ethe mortgaged 
property by public auction. This application was opposed by the mortgagors 
inter alia on the ground that the application was not competent. The objection, 
however, does not appear to have been pressed properly. The aspect, which was 
urged before the learned Judge, appears to have been that O.P. No. 331 of 1954 
was no longer pending and thercfore no interlocutory application could be taken 
in the said O.P. Whatever may be the merits of this objection, there can be no 
doubt whatever that the other objection, which was raised on behalf cf the mort- 
gagors that the Court has no jurisdiction to make the order, is well-founded. The 
receiver appointed under section 69-A is a special receiver appointed for a particular 
purpose. He has not got the status or the powers of a receiver appointed under 
Order 40, rule 1 of the Civil Procedure Code, pending a regular suit. Indeed 
section 6g-A (2) expressly says that a receiver appointed by the Court shall be deemed 
to have been duly appointed by the mortgagee. The powers cf the receiver are 
mentioned in the subsequent sub-sections of section 69-A. There is no provision 
in section 69-A, or any other section of the Transfer of Property Act, or in the Code 
of Civil Procedure, under ‘which a receiver appointed for a limited purpose under 
section 69-A could sell the mortg-ged property. The application of the first res- 
pondent was therefore misconceived and incompetent and ought to have been dis- 
missed. The appeal is allowed. The first respondent’s application—-Application 
No. 1458 of 1955—is dismissed with costs. There will be no order as to costs in 


the appeal. 


This order of ours dismissing the first respondent’s application will not in any 
way prevent him from ex:rcising such rights as he may have under section 69 of 


the Transfer of Property Act. 
R.M. niei o Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresemT :—MR. Justice GovinpA MENON AND MR. Justice RAMASWAMI. 
V. Chockalinga Mudaliaa .2 Appellant* , 
us 
State of Madras, represented by Collector of Salem and 
another .. Respondents. 

Madras Town Planning Act (VII of 1921), section 34, Proviso—Acquisition of land under-—Acquisitior. 
within three years from the date of the notification—What amounts to. 

The word ‘ acquired’ in the proviso to section 34 of the Madras Town Planning Act should be 
understood as referring to the entire process, beginning from the enquiry and notification and ending 
up with the taking of possession. The making of an award under the Act is only partial acquisition 

‘and the acquisition is complete only when possession 14 taken. Neither a mere giving of the award 
nor taking possession alone will amount to acquisition within the meaning of the section. [Scheme 
of Land Acquisition Act in relation to Town Planning Act explained.] 

Bommanna Chettiar v. The Province of Madras, (1945) 2 M.L.J. 69, approved in part. 

Appeal against the decree of the District Court (Addl.) of Salem in A.S. No. 
34 of 1950 preferred against the decree of the Court of the Dt. Munsif of Salem in 
O.S. No. 487 of 1948. 

D. Remaswami Aiyangar and P. R. Varadarajan for Appellant. 

The Government Pleader (C. A. Vaidialingam) for first Respondent. 

The Judgment of the Court was delivered by 


Govinda Menon, 7.—Krishnaswami Nayudu, J., before whom the learned 
Government Pleader on behalf of the State questioned the correctness of the decision 
in Bommanna Chettiar v. The Province of Madras}, has referred these Second Appeals. 
to the Bench, as in his opinion there seem to be scope for argument, and that is. 
how these appeals have come before us. 


Though it is unnecessary to state in any detail, the facts, which are undisputed, 
for a proper appreciation of the points of law, arising, it is just necessary to refer 
to them in a eursory way. Four small plots in Salem Town were acquired under 
the Land Acquisition Act, in the process of laying out certain roads in pursuance 
of the improvement of the town under the provisions of the Town Planning Act. 
For that purpose the notification informing the parties that these plots are to be 
acquired was made on 6th September, 1932, and an award fixing the price of the 
lands was made on 26th August, 1935. Not being content with the value fixed 
by the Collector, the owners of the land requested for reference to the Court under 
section 18 of the Land Acquisition Act, which was made on 16th October, 1935. 
We do not think that any detailed reference to the subsequent proceedings regarding, 
the fixation of value by Court, and the appeal therefrom is of any use for the point. 
involved. here. 


On 18th December, 1936, the Municipality took possession of all the four plots 
and the learned Government Pleader informs us that parts of them have been con- 
verted into a public road, named after a previous Chairman of the neg eae nat 
Subsequently the owners of two of the plots filed a suit contesting the legality of 
the acquisition, and the taking over of possession by the Government. In those 
suits they were successful. Animated by a desire that such success would ensure 
for the present appellants also, they filed O.S. No. 487 of 1948 on 24th June, 1948, 
and O.S. No. 759 of 1948 on 4th December, 1948, for the recovery of possession of 
the plots taken away from them, on the ground that there has been no acquisition 
within 3 years of the notification, and such being the case, the award given was 
void, with the result that the plaintiffs were entitled to get vacant possession of the 
land. The learned District Judge in agreement with the trial Court held that 
since the award has not been set aside, within the time allowed, by law proviso 
to section 34 of the Town Planning Act cannot come into play, and therefore, the 
suits were dismissed. Hence these Second Appeals. 


ee EOS 
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The decision of Somayya, J., in Bommanna Chettiar v. The Province of Madras1, 
if correct, is an answer to the contention raised by the learned Governmgnt Pleader 
who has not been able to convince us that it is necessary to set aside the award. 
Since. we are of opinion that if provito to section 34 applies the award becomes void 
and need not be set aside, tht only question that need be considered is, whether the 
proviso to section 34 of the Town Planning Act allows the plaintiff: to reapver posses- 
sion of the land. Before we deal with that decision we shall refer to the scheme and 
scope of the two Acts, with which we are concerned and which for the purpose of 
the present litigation are inter-connected. 


Firstly reference may be made to the Land Acquisition Act. The scheme of 
it need not be elaborately considered. Section 4 refers to the publication of the 
preliminary notification, and the pea of the officers thereupon. There is no 
dispute in the present case, that the provisions of section 4 have been complied 
with. The next section to be considered is section 6, which deals with the dec- 
laration that the land is required for a public purpose, and section 11 lays down 
that when such declaration and notification have been made as contemplated by 
section 6 the Collector shall fix a day on which he shall enquire into the objec- 
tions, if any, which any person interested has stated pursuant to the notification, 
and he shall then make an award regarding the true area of the land, the compen-. 
sation which in his opinion should be allowed to the land, etc. 


Section 12 lays down that such award shail be filed in the Collector’s Office 
and shall be final and conclusive, except as stated in the latter parts of the Act, 
between the Collector and the persons interested whether they have appeared before 
the Collector or not ; and what is final and conclusive is with respect to the true 
area and value of the land, and an apportionment of the compensation among the 
perrons interested. The nuxt-section which is to be considered is section 16, which 
deals with taking possession, and it lays down that when the Collector has made an 
award under section 11, he may take possession of the land, which shall thereupon 
‘vest absolutely in the Government, free from all encumbrances. Ig this case we 
are not concerned with section 17 which deals with the Collector’s power to take 
possession of the land in case of emergency, even before making an award. 


The next section to be considered is section 48, clause (1) which is to the effect 
that except in the case provided for by section 36, which is inapplicable here, the 
‘Government shall be at liberty to withdraw from the acquisition of land, of which 
possession has not been taken, and the result of such a withdrawal is mentioned 
in section 48, sub-section (2). When the Government withdraws from such acquisi- 
‘tion, the Collector shall determine the amount of compensation for damage suffered 
by the owner in consequence, and the Goverment shall pay such amount wah 
interest and costs to the person. 


Now we shall consider the provisions of the Town Planning Act, where the 
provisions of the Land Acquisition Act have been made applicable. Section 14 
of the Town Planning Act speaks of the sanctioning of the scheme by the Govern- 
ment, with regard to the Town Planning and sub-section (3) of section 14 is to 
the effect, that the State Gove nment may after considering the objections and 
suggestions if any, and afier making such enquiry as it thinks fit, sanction the scheme, 
with or without modification, or may r:fuse to sanction the scheme, etc. Sub- 
clause (5) of the same section is to the fict, that the sanction of the State Govern- 
ment to a scheme under sub-section (3) shall be published by a notification in the 
Official Gazetie, and such notification will state at what place and time the scheme 
will be placed for inspection to the public, etc., and sub-section (6) says that a noti- 
fication published under sub-section (5) shall be conclusive evidence that the scheme 
has been duly made and sanctioned. The scheme shall have effect from the date 
of publication cf such notification, and the scheme shall be commenced forthwith. 
“This shows how a scheme has to be initiated and sanctioned. ° 





1. (1945) 2 MLL.J. 69. 


TIJ CHOCKALINGA MUDALIAR J. STATE OF MADRAS (Govinda Menon, 7.). 33, 


Chapter VII deals with Land Acquisition and it contains two sections, which 
are important so far as this case is concerned, and they are sections 33 and 34. 
. 

Section 33.—Immovable property required for the purposes of a town-planning scheme shall be 
‘deemed to be land needed for a public purpose, within the meaning of the Rand Acquisition Act, 
1894 and may be acquired (a) under the said Act or (6) under the said Act as modified in the manner 
hereinafter provided in this chapter,” ` 

Section 34e—In cases falling under clause (6) of section 33 a notification under section 14 shall, 
notwithstanding anything contained ın the Land Acquisition Act, 1894, operate in respect of any 
land for the purposes of the scheme as a declaration under section 6 of the said Act and no further 
declaration halt be necessary, but it shall not be incumbent on the State Government, or officer 
authorized in that behalf, to take immediate steps for the acquisition of such land. Provided that if 
the land is not acquired within three years from the date of the notification, it shall cease to have 
effect as a declaration under section 6 of the Land Acquisition Act, 1894. 

We may also refer to section 35 (2), where the expression used is ‘ land acquired °. 
The argument on behalf of the learned Government Pleader is, that the word ‘ ac- 
quired’ in the proviso to section 34 refers to a point of time when the title in the 
land vests in the Government, and that is as a result of the making of the award 
under section 11, and since no suit has been filed within three years of that award, 
the suit is barred. In our opinion, the word ‘ acquired ° in the proviso contemplates 
the entire process, beginning from enquiry and notification and ending up with the 
taking up of possession. The dictionary meaning of the word ‘acquired ° is the 


- *action of gaining possession’, etc., and it has been the subject of consideration 
‘ with respect to the meaning of the term in Article 31 of the Constitution, in the 


decision in the State of West Bengal v. Subodh Gopal Bose+. There His Lordship the 
Chief Justice says that the word ‘ acquisition ° is not a term of art, and it obviously 
means ‘coming into possession of’, ‘gaining or getting as one’s owner’. That being 
the dictionary meaning of the term, the question that has to be considered is, 
whether taking possession as argued by Mr. Ramaswami Ayyangar for the appel- 
lants is the acquisition or whether the making of the award is the acquisition as is 
urged by the learned Government Pleader. We have no doubt whatever that the 
word ‘acquired’ in the proviso should be understood as referring to the entire 
process beginning with the etd and notification and culminating with the taking 
of possession, The making of the award is only partial acquisition and the acquisi- 
tion is complete only when possession is taken. Otherwise in section 48 of the 
Land Acquisition Act the Legislature would not have used the expression ‘ shall 
withdraw from the acquisition of any land of which possession has 
not been taken’. They make a distinction between taking possession and acquisi- 
tion. Taking possession is one of the incidents necessary for acquisition, just like 
making an award is another incident necessary for acquisition, Our attention has 
been drawn to section g of the Town and Country Planning Act, 1947, in English 
Statutes, but we do not think that any useful information can be got from a com- 
parison of that Act. : 

Mr. Ramaswami Ayyangar, for the appellants, has invited our attention to 
the decision in Mantharavadi Venkayya v. The Secretary of State for Invia in Council,* 
where a question regarding the meaning of the term in Article 18 of the Land 
Acquisition Act was the subject of discussion. We do not think that any useful 
guidance can be got from that judgment also. It seems to us that, as we have 
stated already, mere giving of the award is not acquisition ; nor is taking posses. 
sion alone acquisition and if the interpretation which we have put upon the term 
‘acquisition’ as contemplating the entire process from the enquiry right up to 
taking possession is the correct one, the suit is not barred. We are of opinion 
that the decision of Somayya, J., in Bommanna Chettiar v. The Province of Madras, 
is correct on the facts of the case, though we do not go to the extent of holding, 
that taking possession alone is acquisition. 

It has been represented to us by the learned Government Pleader that the 
land had been converted into a road for a long time, and that the result of our 
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decision would be very much to prejudice the inhabitants of the locality. If that 
is sọ, there is no reason why the Government, if so advised should not make a further 
notification and take possession of the land. s 


The second appeals are allowed, and the plaintiffs are given decrees for posses- 
sion, We agree with the lower Court, that no damages are allowable to the plain- 
tiffs. There will be no order as to costs throughout. The decree foy possession 
will be conditional upon the plaintiffs redepositing the amount withdrawn as a 
result of the award. 


RM. — Appeals allowed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE GOVINDA MENON AND MR. Justice RAMAsWAMI GOUNDER. 
T. V. K. Chokkalinga Tevar .. Appellani* 


v. 


Kailasa Tevar and others .. Respondents. 


Limitation Act (IX of 1908 » Article 182 (5)—Step-in-aid—Order for cheque in favour of decree-holder 
in suit other than the suit in which demies under execution was passed—If saves limtahhon—Section 20— Agent 
duly authorised ’”—Court ordering issue of cheque—tif acts as agent of judsment-debtor—Order sf gives fresh start 
of limtation. 

Article 182 (5) of the Limitation Act definitely lays down that the application for execution or 
to take some step-in-aid of execution should be made in accordance with law to the proper Court. 
It would not be a proper Court if the intended step-in-asd of execution application is made to some 
other Court. It has to be filed in the execution proceedings mvolved and not any other suit or proceed- 
ing, however intimately connected the latter might be with the proceedings of the former. A request 
by the decree-holder to the Court to issue a cheque in his favour in some other suit cannot be held. 
to be a step-in-aid of execution so as to save limitation for execution of a decree in another suit, though 
the decrees in both the suits are in favour of the same decree-holder. . 


Sankara v. Sundara Ayyar, (1943) 1 M.L.J. 9 : LL.R. (1943) Mad. 322 (F.B.), explained. 

Balaguruswami Naicken v. Gunuswamt Naicken, (1924) 48 M.L.J. 506 and Rama Subbaya v- 
Palur Thimmiah, (1941) 2 M.L.J. 754, relied on. ‘ 

Baij Nath Prosad v. Ghanshyam Dass, (1904) 8 C,W.N. 382 and Thangi Shetiithi v. Duja Shetti, (1918) 
35 M.L.J. 575, considered. 


Where a Court merely orders the issue of a cheque in favour of a judgment-creditor and there 
is no payment made out by the Court, it does not necessarily follow that it is a duly authorised agent 
of the judgment-debtor within the meaning of section 20 of the Limitation Act, so as to give a fresh 
period of limitation from the time of payment. 


Chinnery v. Evans, (1864) L.R. 11 H. L. (E.R.) 1274 and Govinda Pillai v. Dasai Goundan, (1921). 
41 M.L.J. 423 : I.L.R. 44 Mad. 971. distinguished, 
Observation of Jackson, J., in Venkatasubbayya v. Seshayya, (1925) 51 M.L.J. 610, relied on. 


Appeal against the Order of the District Court of East Tanjore at Nagapattinam 
dated 22nd October, 1951 and made in E.P. No. 97 of 1946 in O.S. No. 2 of 1934. 


S. Thyagaraja Ayyar, C. A. Vaidyalingam, T. Venkatadri and R. G. Rajan for Appel- 
lant. 


S. Ramachandra Ayyar and R. Vaidtanathan for Respondents. 


The Judgment of the Court was delivered by 

Govinda Menon, 7.—This Appeal arises in execution of the decree in O.S. No. 2 
of 1934 on the file of the District Court, East Tanjore at Nagapattinam. The 
decree-holders’ application to execute the decree has been held to be barred by 
the lower Court on the ground that it was filed more than three years after the 
final order was passed on an earlier application. The facts giving rise to this liti- 
gation are as follows :— 


In O.S. No. 2 of 1934 a decree was passed against all the defendants of 
whom defendants 1 to 5 formed one group and defendants 6 and 7 another. On 
s 
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24th April, 1934 there was an appeal against that but that was dismissed on gth 
February, 1939. The first application for the execution of the decree was filed 
on 13th August, 1940 on which final order was passed on 20th October, 1942. 
The present application for execution directed against defendants 6 and 7 
alone was filed on 23rd September, 1946 more than three years after final orders 
had been pgssed on the ealier application and the objection taken by the judgment- 
debtors that the application was barred was sought to be got over by the decree- 
holders stating that there was an earlier application for the issue of a cheque which 
should be construed as a step-in-aid of execution. The learned District Judge has 
now held that the earlier application for the issue of cheque would not amount to 
a step-in-aid of execution and, therefore since the present execution petition was 
filed more than three years after final orders had been passed on the earlier applica- 
tion it was barred by limitation. 


How the application for cheque came to be ordered is in the following way. 
Against the same judgment-debtors there were other decrees in O.S. Nos. 48 of 
1932, 43 of 1932 and a number of other suits as well and in all of them large sums 
of money were decreed in favour of the plaintiffs as against the present judgment- 
debtors and in execution of some of the decrees, the properties belonging to defen- 
dants 1 to 5 were the subject of attachment. At that time an application was 
filed by the second defendant in the present suit in the other proceedings stating 
that he and his relations have agreed to sell some of the attached properties and 
other lands in Swarnakkudi village in favour of one Ramanuja Mudaliar of Tiru- 
varur and permission of the Court was, therefore, requested for the same. The 
affidavit filed in support of the application by V. K. G. Kandaswami Thevar sets 
out the reasons why the application was made. In paragraph 5 of the affidavit 
it is stated that the second defendant and his brothers have negotiated for sale of 
156 acres 71 cents as well as a few acres of their lands in the said village of Swarnak- 
kudi which have not been attached to Sri G. Ramanuja Mudaliar of Tiruvarur 
for a sum of Rs. 94,000. There was a mortgage decree for Rs. 44,500 and a second 
mortgage for R8. 6,500 over the said properties. It was therefore proposed to pay 
Rs. 51,000 towards the said encumbrances and Rs. 3,000 towards their share of sale 

ses. Itwasagreed that defendants 2 and 5 should take only Rs. 4,174-8-0 
for family expenses and for paying off sundry debts. The balance of the amount 
of Rs. 35,825-8-0 would be available to the decree-holders in the various suits 
mentioned by them. It was further alleged that the proposed sale was very advan= 

us to the debtors as well as the creditors as about fifty per cent. of the decree 
debts would be paid off thereby. Then the next statement is that they have made 
the proposal to many of the creditors who have approved of the same and given 
their consent in writing. 


When the application supported by this affidavit came up before the Court 
an order was passed by the learned District Judge on 10th October, 1944 wherein 
he stated that in addition to the decree-holders in'O.S. Nos. 48 of 1932 and 43 of 
1932 other decree holders have filed their consent memos. agreeing to the terms 
set out in the affidavit of the second defendant. One of the conditions was that 
with regard to the decree in O.S. No. 2 of 1934 a sum of Rs. 4,650 should be paid. 
The Court in passing the order held that permission to sell the properties privately 
has been granted on the ground that it was advantageous to all the parties and that 
a fair price had been procured. Accordingly a sum of Rs. 35,825-8-0 came into 
the Court out of which Rs. 4,650 was paid over to the present appellants. The 
application for cheque by the present appellants was on 25th November, 1944 
but it was made not in O.S. No. 2 of 1934 but as explicitly stated in O.S. No. 43 
of 1932. On 15th December, 1944 the District Judge passed an order directing 
the issue of cheque. It ran thus “ Issue cheque for Rs. 4,650 to Mr. K. R. S.”. 

` Thus a cheque for Rs. 4,650 was issued in favour of the advocate Mr. K. R. S..on 
the affidavit filef by one of the decree-holders. Now the question is whether the 
application for the issue of a cheque and the order passed thereon directing the 
issue of the cheque woyld amount to a step in aid of execution as contemplated under 
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Article 182 (5) of the Limitation Act. The lower Court has held that it could not 
be deemed to be a step-in-aid of execution and hence this appeal. 7 


It has been held by a Full Bench of this Court in Sankara v. Sundara Ayyart, 
that dn application by a decree-hoider for delivery of possession of the immovable 
property purchased by him in a sale held in execution of a decree is a step-in-aid 
of the execution of the decree within the meaning of Article 182 (5) of the Limita- 
tion Act, as also an application for the issue of cheque for payment out of money 
realised in execution of the decree is a step-in-aid of execution. Mr. Venkatadri 
for the appellants relies upon this decision for the contention that in the present 
case the application for the issue of cheque should be deemed to be one that was 
contemplated in the Full Bench decision cited. Having perused the judgment 
of the Full Bench we do not find any expression of opinion which help the case 
of the appllants entirely. But the learned Chief Justice who delivered the Judgment 
in the Full Bench case approved of the decision in Thangi Sheititht v. Duja Shetti®, 
where Spence: and Krishnan, JJ., have held that it is not necessary that the money 
should come into the Court as a result of the execution of a particular decree but 
it was sufficient if the money came in by the other processes as well. In that parti- 
cular case what happened was that in order to set aside an ex parte decree a sum 
of money was deposited into Court as security and it was that money that was 
sought to be realised in execution ef the decree. The learned Judges observed as 
follows :— 


“ That does not seem to be a valid distinction. The District Judge overlooked the fact that as 
the money was deposited only as security an order of the Court was necessry to make it available 
for payment towards the decree amount. An application to the Court for such a purpose and for 
payment out of the money is thus clearly necessary ; and such an application is one in execution 
of the decree itself ”. 


There have been cages holding the other view. For example in Balaguruswami 
Naicken v. Guruswami Naicken®, the learned Judges laid down as follows :— 

“« Where an amount of money is in Court to the credit of a suit and such amount has not been 

the proceeds of execution, an application for payment out cannot be said to be angexecution applica- 
tion or an application in aid of execution. In such a case the plaintiff has only to apply to the Court 
for payment and the Court makes the payment without reference to the judgment tor in the suit. 
By asking for payment out of the amount in Court the plaintiff does not do anyting to aid the execution 
of the decree. ere money is realised in execution of the decree he has to ask the Court for an 
order to pay the money to him and the Court, after considering whether there are other claimants 
in respect of the amount, passes an order in favour of the applicant. Such an order is a step-in-aid 
of execution. But where the money is to the credit of the suit and all that is required of the plaintiff 
is to make an application for payment, it cannot be said that what he does is a step-in-aid of the exe- 
cution of the decree.” 
‘These various decisions have been quoted. In this state of conflict it would have 
become necessary to ascertain whether the money could have come into the custody 
of the Court by execution of the decree or not. But we are relieved of the neces- 
sity of deciding that question because in the present case the application for the 
issue of cheque was made in O.S. No. 2 of 1934 and not in O.S. No. 48 of 1932. 
Article 182 (5) of the Limitation Act definitely lays down that the application 
for execution or to take some step-in-aid of execution should be made in accordance 
with law to the proper Court. It would not be a proper Court if the intended 
step-in-aid of execution application is made to some other Court. That is what 
has been laid by Venkatarama Rao and Abdur Rahman, Me in Rama Subbayya v. 
Thimmiah*. At page 767 the learned Judges observe as follows :— 

“Applications to constitute a step-in-aid of execution have to be filed in the execution proceedings 
themselves and not in any other suit or proceeding, however intimately connected the latter might 
be with the proceedings of the former”. 

That being the case, we cannot say that a request to the Court to issue cheque 
made in some other suit can be called a step-in-aid of execution of the decree in 
O.S. No. 2 of 1934. ‘Mr. Venkatadri for the appellants relies on the observations , 


H 
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made in Baij Nauth Prosad v. Ghanshyam Dast. But we do not think that even if 
there are observations which help the contention of the appellants, still they should 
be preferred to the decisions of this Court which have not been dissented from any- 
where. Under these circumstances, in our opinion, even if it could be held that 
money deposited into Court as a result of a private sale is in execution of the decree, 
on which goint there is some doubt, it cannot be said that there was an application 
made to the proper Court which could be called a step-in-aid of the execution. 


Learned counsel for the appellants then contends that even if Article 182 (5) 
would not apply section 20 of the Limitation Act is applicable. How the learned 
counsel avails himself of this section is that when the Court directed the issue of 
cheque for Rs. 4,650 in favour of the decree-holder the Court acted as the duly 
authorised agent of the judgment-debtor, viz., defendants 1 to 5 and therefore, 
the payment on account of the debt was made by a duly authorised agent of the 
judgment-debtors and so a fresh period of limitation shall be computed from the 
time when the payment was made. The question, therefore, is whether the Court 
is a duly authorised agent as defined in section 20 of the Limitation Act. 
Observations in Chinnery v. Evans? were relied on. We do not think 
that any payment was made in that case by the Court in the circumstances and 
under conditions envisaged or contemplated in the present case. Learned counsel 
also invited our attention to certain observations of Sadasiva Ayyar, J., in Govinda 
Pillai v. Dasai Goundan® where the learned Judge stated : 

“If a Sheriff of the Court making the payment can be considered an agent of the debtor, I see 
nothing in principle or reason which should prevent me from holding that a Court paying in the course 
of its duty the money due by the judgment-debtor is also a legally constituted agent of the judgment- 
debtor for that purpose.” 

But the facts of that case show that the decree-holder was able to produce 
before the Court copies of Court records showing that when Rs. 3,400 was paid out, 
the Judge signed a paper indicating that Rs. 3,400 was paid to the decree-holder 
in the presence of the Judge and through the Court. The learned Judge held that 
the record sufficiently satisfied the condition that the fact of payment should appear 
in the handwriting of thé person making the same and that was sufficient to consti- 
tute the Court as the duly authorised agent of the person liable to pay. It seems to 
us, therefore, that to the facts of that case the provisions of section 20 of the Limi- 
tation Act could be made applicable where as in the present case it is not possible 
to do so. The District Judge only ordered the issue of cheque and there was no 
payment made out by the Court. Nor was there anything signed by the Judge 
to the effect that money has been paid. Under these circumstances it seems to us 
that the observations in Govinda Pillai v. Dasai Goundan® are distinguishable. But 
there is an observation of Jackson, J., in Venkata Subbayya v. Seshayya4 that a payment 
by Court cannot be construed as one made by the duly authorised agent within 
the meaning of section 20 of the Limitation Act, What the learned Judge says. 
is as follows ; 


“The mere fact that the creditor moved the Court and obtained the money under attachment 
would satisfy the requirement of diligence. But whether it be logical or illogical the statute docs 
seem to require the volition of the debtor or his agent in the matter. It must be strictly found that 
the judgment-debtor did exercise his volition or that the circumstances were such that his volition 
was neither requisite nor relevant.”, i 


That being the case the learned Judge was of opinion that a payment by the 
Gourt cannot be construed as one made by the duly authorised agent within the 
meaning of section 20 of the Limitation Act inasmuch as the mere fact that the 
Gourt held moneys belonging to the debtor’s father could not constitute that Gourt 
the agent of the debtor in the absence of any communication with the debtor. 


_ Tt seems to us that in the circumstances of the case the fact that the learned 
District Judge ordered issue of a cheque would not constitute him as the duly autho- 
acam EPS SOE IESC Hn nner cE EN OORSU NOONE 
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rised agent of the debtor so as to bring the case within the ambit of section 20 of the 
Limitation Act. . 

Both the poipts on which learned counsel for the appellants placed great 
reliance thus failing the decision of the lower Court has to be upheld and this appeal 
dismissed with costs. 

PRN. = Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice KRISHNASWAMI NAYUDU. 


Gopinath Shetty (minor) by next friend father, K. 
Subbayya Shetty .. Appellant* 
U. 
Santhamma and others ; .. Respondents. 

Hindu Law—Aliyasanthana System—Adoption—Object of—Right of adoptees in the natural family— 
Proof of custom. 

The object of an adoption according to the Aliyasanthana School of Hindu Law is secular and 
not religious. But the religious motive is not totally excluded. The object being to perpetuate the 
tarwad, females are often taken in adoption. Though such adoption resembles the Kritrima form 
it does not mean that all the incidents of Kritrima adoption are attached to an adoption in an 
Aliyasanthana family. The law applicable to an adoption in an Aliyasanthana family is essentially 
customary. Whether an adopted person in an Aliyansanthana family loses his right of inheritance 
in the natural family can be decided only by evidence of custom. 

Mayne’s Hindu Law and usage, 11th Edition, page g80, Sundara Iyer’s Malabar Law, 
(1922) edition, pages 28-92, referred. ° 

Being a customary form of adoption its incidents and legal effect on rights to property will have 
to be decided according to the custom prevailing in particular families governed b such systems of 
law. The normal rule in every case of adoption, whether sanctioned by law or by custom or usage, 
is that it effects a severance of the adoptee from the family of his birth. If there is any custom con- 
trary to this rule it is for those who rely on such custom to establish it. 

Appeal against the Decree of the Gourt of the Subordinate Jadge of South 
Kanara in Appeal Suit No. 252 of 1950, preferred against the Decree of the Gourt 
of the District Munsif of Puttur, South Kanara, in Original Suit No. 119 of 1948. 


S. Ramayya Nayak for Appellant. # 
M. K. Nambiyar and A. Narayana Pai for Respondents. 
The Court delivered the following 


Jovemenr.—This appeal raises an interesting question as to the legal effect 
of an adoption by a female member of an Aliyasanthana family. 


The plaintiff is the appellant. Himself and the defendants are members 
of an undivided Aliyasanthana family known as Yenmoor Katta. The plaintiff’s 
maternal grandmother Kalamma was adopted by one Peruvaje Bainki Banta, 
The plaintiff’s case is that, notwithstanding her adoption to another family, she 
continued to be a member of the Yenmoor Katta family, visiting the family house 
occasionally and participating in the income of the family. The rst defendant 
is at present the eldest member and the adalthedar of the family. Defendants 2 and 3 
are in possession of portions of the family property. The plaintiff’s case is that he 
is entitled to maintenance from this family, that the adoption of his maternal grand- 
mother did not have the effect of severing her from the family, as adoption was 
purely a secular affair and had no religious efficacy, the only object of such adoption 
being to secure for the adoptee the properties of the family into which she had gone 
in adoption. The defendants contended that the plaintiff being a descendant of 
Kalamma could not be considered to belong to Yenmoor Katta family, that in 
fact Kalamma lived in the family of the adoptive father, that she and her children 
instituted O.S. No. 596 of 1920 on the file of the District Munsif’s Court, Puttur, 
against the members of the Katta family for maintenance and tht suit was dis- 
I a Ne eee ees ER 
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missed as having been compromised and that the plaintiff who was born long sub- 
sequent to the said suit was bound by the terms of the said decree and his claim 
was barred by res judicata and estoppel. 


The trial Court found that Kalamma’s marriage was performed by his adoptive 
father and that thereafter she took up her residence with her husband in a place 
away from®the Katta family house and disbelieved her case that she continued 
to reside in the family house or that her wedding was celebrated there. It also 
found that the suit was barred by res judicata and following the decision in Seetha 
Neithyar v. Kelu Menon! held thatthe effect of the adoption would be to sever 
Kalamma from the family of her birth unless a custom to the contrary was proved, 
that the plaintiff failed to establish such a custom or law in the Nadavar community, 
to which the parties belong, that Kalamma lost her right in her natural family 
absolutely and for ever by reason of her adoption and that the plaintiff had no 
right to be maintained from and out of the income of the Yenmoor Katta family. 
‘This view was accepted by the learned Subordinate Judge in appeal. 


The deed evidencing the adoption is Exhibit B-r termed an adalthekarar which 
is an agreement in r. spect of management executed by Bainki Banta to his nephew 
and niece. The document recites that as the said Bainki Banta has become old 
and has fallen ill for some months, he has, with a view to safeguarding the property 
«f his family and for continuing the family adopted Kalamma (whom he has brought 
up) in accordance with the rules of Aliyasanthana law and also in accordance with 
the karar. The document provides that Kalamma, the adopted niece, shall get 
her name entered in the public records and shall reside in the family house and 
enjoy as she pleases under permanent right hereditarily in the line of descendants 
born to her. Provision is made for her marriage to be suitably performed at his 
own expense from the income of the properties. The deed further provides that 
the entire duties connected with the said property and house, which were dealt 
with and belonging to the family of Bainki Banta, such as Daiva Devara Kambala, 
Gorri, etc., should be got performed by Kalamma herself in future without default. 
Provision is alfo made for her to conduct the poojas in the temple during Nava- 
rathiri as he has been doing till then. The dignities and privileges got by him up 
till then from the temple and elsewhere are to be obtained in future by the said 
Kalamma. 


Kalamma took possession of the properties and from the documents filed in 
the case and examined by both the Gourts including the proceedings before the 
revenue authorities for the mutation of the patta, it is seen that Kalamma laid 
-claim as the seniormost member in her branch of the Katta family to have a muta~ 
tion effected in her name, which was opposed by the other members of the family 
and the Tahsildar accepted the contention that Kalamma having been adopted 
was not entitled to get the transfer of the registry effected in respect of the property 
belonging to the Katta family. In O.S. No. 596 of 1920 similarly her claim to be 
maintained from the Katta family having been negatived, a compromise was 
effected whereby she practically withdrew her claim. Both the lower Courts have 
found that she continued only as a member of the Peruvaje family ever since the 
adoption and ceased to be a member of the Katta family. 


Itris urged that according to the custom and rules in Aliyasanthana family, 
-adoption is purely secular and has no religious significance and the adopted person 
is not severed from the family or engrafted into the new family, the only object 
of the adoption being to make over the properties of the adopted family to her. 
The adoption of female member under the Marumakkattayam and Aliyasanthana 
systems has been recognised as a mode of perpetuating any tarwad which is likely 
to become extinct. While dealing with adoption under the Marumakkattayam 
and Aliyasantana Law, there is the following passage in Mayne’s Hindu Law and 
Usage, 11th edi.ion, page g8o: 
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‘6 The reason and objects of an adoption are wholly secular and notreligious. The adoptive 
tarwad in the two systems takes the place of the adoptive father under the Mitakshara Law. ere 
are no ceremonies prescribed, the non-observance of which would im any way invalidate an adop» 
tion. As the object is the perpetuation of the tarwad, females are very often, though not invariably, 
among the adoptees.” It is said that the form of adoption resembles the Kritrima form. But what 
is really meant by this statement is that the adoption 1s based purely on secular motives and that 
it has no rehguous significance. The law applicable being essentially customary, the question 
whether the adopted person loses his rights of inheritance in the natural family @n be decided 
only by having recourse to evidence asto custom, inthe absence fof texts or express judicial 

isions ”. 


Itis observed that the ruling family of Travancore would have long ago become 
extinct but for the successive adoptions in the 1gth century, in 1684, in 1724 and 
1857, and more recently about a quarter of a century back. (Vide foot-note at 
page 981 in Mayne’s Hindu Law and Usage). 


Sundara Ayyar in his treaties on Malabar and Aliyasanthana Laws, 1922 Edi- 
tion, observes at page 28 : 

** As under the Hindu Law, adoption is a recognised means of recruiting the family under the 
Marumakkathayam and Aliyasanthana systems of Law. It seems, however, to be based entirely 
on secular motives and is akin to the Kritrima form of adoption which is in force in the Mithila 
country ”. 


The learned author states at page 31 : 


“On adoption, the adoptee acquires all the rights of the natural born members of the tarwad,. 
so much so that if the adopter is a female, she immediately loses her right of management in favour 
of the male adoptee. The seniority would depend on the age of each member and not on the date 
of adoption. As to whether as a rule the persons adopted lose their rights in their natural family 
or only gain rights in the family into which they are adopted without losing any of those rights has 
not yet been finally decided”. 


In Shekarc Pisharodi v. Secretary of State? which appears to be the earliest reported 
decision on the subject relating to Pisharodis, the Court held that the custom alleged 
amongst that community to the effect that notwithstanding an adoption the adoptee 
retains his rights in the natural family was not made out. In Second Appeal 
No. 1585 of 1894 (referred to in Sundara Ayyar’s book at page 31) the District 
Judge of South Canara sent down an issue to be tried by the Court of the first in- 
stances ‘whether according to the rule of law and custom in Aliyanasanthana families 
if a woman is adopted she retains her old rights or loses them’ and it was found 
on the evidence in that case that the adoption did not sever the status and that as 
understood by all the parties, the adoption conferred on the adoptee a status in the 
new family in addition to that which she had at the time and not in supersession of it. 
In Second Appeal, in giving effect te this conclusion, Best and Subramania Ayyar, 
JJ., observed referring to the decision in Chandu v. Subba? that even under the Hindu 
Law there is the Kritrima form of adoption in which the adoptee retains the criginal 
form of status to which they likened the adoption in question. This decision was 
however based on the finding in that case, where it was proved that, notwithstanding 
the adoption there was no severance from the natural family. 


In Sundara Ayyar’s book, at page 32, there is reference to the Full Bench deci- 
sion of the Travancore High Court in Velayudkan Eswaran v. Ramaswami PAyyar® 
where it was held that 


“where one or more only of the tarwad and not the entire family is adopted, the adoptees 
forfeit their rights in their natural family in the absence of special reservation to the contrary but if 
the adoption be of an entire family, the adoptces retain their full rights in their old family, while 
acquiring new rights in the adopter’s tarwad.” 


The learned author observes that 


“the properties of the adoptees in each tarwad should be viewd as separate or self-acquired. 
property so as the other tarwad is concerned”. 
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The judgment of Madhavan Nair, J., in Seetha Neithyar v. Kelu Menon, though 
it relates to an adoption in a Marumakkathayam family may be usefully referred to, 
as the same*principles govern an adoption in the Aliyasantana system prevailing 
in the neighbouring district of South Kanara. It was held there that the form of 
adoption prevailing in Malabar amongst Nair community resembles the Kritrima 
form only ig this, that the adoption is based purély on secular motives and it has 
no religious significance, but that there is no authority for the position that the 
adoptee in Malabar does not lose his or her rights of inheritance in the natural 
family, as in the Kritrima form of adoption recognised in the Mithila country and 
that a custom to that effect, if set up, must.be proved and each case will have to be 
decided on the evidence put before the Court. The learned Judge examined at 
length the statement in Moore’s Malabar Law and Ramachandra Ayyar’s Manual 
of Malabar Law that adoption by taking into the family for the purpose of 
perpetuating the family when it is in danger of becoming extinguished appears ta 
be based on entirely secular motives and to be closely akin to the Kritrima form 
of adoption which is still in force in the Mithila country, and referred to the 
decision in Vasudevan v. Secretary of State for India®, Chandu v. Subba? and Vela- 
yudan Eswaran v. Ramaswami Ayyar* and observed at page 702 as follows : 

“ When the text-writers say that the form of adoption resembles the kritrima form I think what 
they purport to emphasise mainly 1s this, that the adoption is based purely on secular motives and 
that it has no religious significance, and nothing more. As I have said, the law applicable to the 
case being essentially a customary law, the question can be decided only by having recourse to evi- 
dence as to custom in the absence of texts or express decisions of this Court.” 

The following observations of a Bench of this Court in Secretary of State for India 
Santaraja Shetty® are relied upon : 

“ Adoption in the case of persons governed by the Aliyasantana law ıs very different from adop» 
tion in the case of persons governed by the Hindu Law, in the former, the main, if not the only object 
of adoption is to nominate a person to succeed to the property. There 1s an absence of religious 
motive which must accompany a valid adoption governed by the Hindu Law. Hence it seems to 
us that ın the case of persons governed by the Aliyasantana Law adoption is but shghtly different 
from the nomination of a successor ”, 

e 

Tn that case the question arose whether the adoption of a male was valid accord- 
ing to Aliyasantana Law and custom and it was held that such an adoption was 
permitted. 


The likening of adoption under the Aliyasantana system to that of Kritrima 
adoption does not mean that all the incidents of Kritrima adoption are attached 
to the customary adoption among those who are governed by the Aliyasantana 
system and that the adoptee retains the rights to his property in the natural family. 
As observed by Madhavan Nair, J., in Seetha Neithyar v. Kelu Menon adoption being 
based on customary law, whether the adoptee retains his rights in the na 
family has to be proved as in the case of the Nair family in Malabar. The very 
idea of adoption among those governed by Hindi Law is that it is actuated by 
religious motives, the purpose being to continue the family and not allow.the family 
to becom: extinct by the absence of a heir, the duty of a heir among Hindus being 
to offer libations to their ancestors. A childless Hindu has therefore recourse to 
adoption believing in the efficacy of having a son, who would not only continue 
the family name but also perform the shraddas and other ceremonies to him and 
other ancestors in the family. Adoption among Hindus is mainly acutuated by 
religious motives, though the secular motice is not altogether excluded. Pri- 
marily, therefore, adoption is inspired by religious motives though Courts are 
concerned with adoption only when the question of confliccing rights to property 
arises by reason of such adoption. It cannot be denied that the religious efficacy 
of sonship is the fundamental background for an adoption and, in the case of Maru- 
makkattayam and Aliyasantana systems, where the efficacy of sonship as in those 
adopting the Mitakshara system is not material or relevant, the continuation of the 
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family is the guiding factor for resorting to an adoption. The extinction of the 
family and the consequent failure of any members thereof not only to enjoy the 
properties belonging to the family but also to continue to perform “the religious 
and devotional duties enjoined upon the members of the family which they had 
been traditionally performing furnish the reason for adoption in an Aliyasantana 
or Marumakattayam family. I have already referred to the footnotegt page 981 
in Mayne’s Hindu Law and Usage, where it is pointed out how the ruling family 
of Travancore would have long ago, become extinct but for adoptions. It is nota 
question of property alone but the continuance of family, both for secular and 
religious purposes that motivates an adoption. The observations of text-writers 
and Courts that such an adoption is more like the Krittrima adoption does not 
mean that adoption under the Aliyasantana system is purely secular and has no 
religious significance nor any religious background but only based on purely 
material considerations. 


In the present case on a reading of Exhibit B-r it is seen that the anxiety 
of Bainki Banta was to continue the family not only for the purpose of enjoying its 
properties but also for the purpose of performing certain religious duties such as 
the performance of Daiva Devara Kambala, Gorri, etc., and ranja pooja in the Peruvaje 
temple during Navarathri and other charities on the occasion. No religious cere- 
monies are, however, required to support such an adoption to an Aliyasantana 
family as in the case of Hindu twice-born, where datta homam or the giving or taking 
in the case of adoption generally among those who are governed by the Mitakshara 
system is a necessary ceremony. The religious motive for an adoption in either 
the Marumakkattayam or Aliyasantana family is not totally excluded. Being a 
customary form of adoption, the incidents of such an adoption and the legal effect 
on rights to property will have to be established by the custom prevailing in parti- 
cular families governed by such systems. 


In this case both the Courts found that the plaintiff has failed to establish 
a custom that adoption in the Aliyasantana family, at any rate dn the family in 
question, was to retain rights in the natural family. It is for the plaintiff, who 
pleads that notwithstanding the adoption Kalamma retained her rights in the 
natural family, to prove satisfactorily the existence of such a custom. The lower 
Courts have found that the plaintiff has failed to so establish. In the result, the 
plaintiff, who is the descendant of Kalamma, must be held to have lost his right 
in the Katta family. 


The concept of adoption is one derived under Hindu Law and the effect of 
adoption is that the adopted son occupies the same position and is entitled to the 
same rights and privileges as the son born in the family to which he is adopted, 
the principle of engrafting into the family of adoption depending upon a total sever- 
ance of the adoptee from the family of his birth. If that is the theory of adoption, 
in the case of those who have recourse to adoption for continuing the family, not 
under any system of law but by custom as in the case under consideration, prima 
facie it must be held that the severance from the family of birth would also apply to 
such an adoption notwithstanding it is based on the customary law. It is reason- 
able to hold therefore that the rule in every case of adoption—whether the adoption 
is sanctioned by law or by custom and usage—is that it effects a severance from the 
family of birth, the adoptee becoming entitled to all the rights of the family to which 
she is adopted. If there is any custom contrary to the rule, then it is for those who 
rely on the custom to establish it. In the present case, the plaintiff has not proved 
the existence of such a custom. In the result, I am satisfied that the view taken 
by the lower Courts, that the plaintiff is not entitled to any rights of maintenance 
from the Katta family, is correct. In the view I am taking on this question, it is 
unnecessary to examine the question as to the bar of res judicata. 


The result is, the appeal fails and is dismissed with costs. No leave. 
R.M. CLAN Appeal dismissed. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 

Preseny :—MR. Justioz GOVINDA MENON AND Mr. Justice RAMASWAMI. 
Moorthy and another .. Appellants.* 

Pee hha Trial—Admitting inadmissible evidsnce—When vitiates trial—Appellate Court—How far will 
interfere—Crimingl Procedure Code (V of 1898), section 162—Identification parade in the presence of Poltce— 
k vitiated. 

Criminal Procedure Code (V of 1898), section 298 (2)—Charge to jury—Expession of opinion on iid 
.of facts by the Fudge—Effect—If misdirection. 

Though under section 298 (2) of the Criminal Procedure Code the trial Judge in a sessions case in 
the course of summing up may, if he thinks proper, express to the jury his opinion upon a question 
of fact he ought not to express his own opinion im terms too dogmatic even though he informs them 
that they are not bound by any opinion ofhis. It would, however, be not proper to treat such cases 
as cases of misdirection if upon the general view taken the case has been fairly left to the jury’s 
province, 

It is no doubt true that the admission of inadmissible evidence by a trial Court would 
-vitiate a criminal trial. But that mere fact, however, is not sufficient for an appellate Court to 
acquit an accused or order retrial. Though the admission of inadmissible evidence would 
amount to a misdirection, an appellate Court has to consider in such cases whether the evidence 
remaining on record after excluding the inadmissible evidence from the record is sufficient to main- 
tain the conviction. The appellate Court can decide for itself whether the conviction could be 


sustained by the legal evidence on record without going mto the field of conjecture as to the extent 
to which the minds of the jury might have been affected by the inadmissible evidence. 


Identification parades, though they may be arranged by the police, should not be directed and 
‘supervised by them. The police after arranging the parade should completely obliterate themselves 
and leave the Honorary Magistrate and the Panch witnesses solely in charge of the parade so 
pane ea made by the identifiers would be outside the purview of section 162, Criminal 
ocedure Code. 


Muthanlal Sharma v. State of Bombay, (r935) 1 MLL.J. (S.C.) 66 : (1955) Andh.W.R. (S.C.) 66 : 
(1955) 5.G.J. 129 : (1955) 1 S.C.R. gog (8.C.), referred and followed. 

Appeals against the Order of the Mr. Justice Somasundaram, dated 23rd Novem- 
ber, 1955 and passed in the exercise of the Ordinary Original Criminal Jurisdiction 
of the High Gourt in Case No. 10 of the Fourth Criminal Sessions, 1955. 

R. Santhanam and P. N. Menon for the Appellants. 

Š V. V. Radhakrishnan for the Public Prosecutor (P. S. Kailasam) on behalf of the 
‘State. 


The Court delivered the following Judgments. 

Govinda Menon, F.—I agree. As leave to appeal had also been granted under 
section 411-A (1) (b), it is open to this Court to assess the evidence for itself and 
having done so, I am of the view that the convictions are justified. Having perused 
the testimony of P.Ws. 2, 3 and 4 in the light of the strong criticism levelled against 
their veracity, I feel that all the three of them are witnesses of truth. P.Ws. 5 
-and 6 corroborate the eye-witnesses’ testimony to a large extent. In these circum- 
stances on an analysis of the evidence there is no ground whatever for holding 
that the convictions are wrong. I agree to the confirmation of the convictions as 
well as the modification of the sentences. 


Ramaswami, F.—These are appeals preferred by Moorthy and Mani, accused 
2 and 1 respectively in Sessions Case No. 10 of the Fourth Criminal Sessions of 
1955 of the Madras High Court, against their convictions, under section 302 read 
with section 34, Indian Penal Code, in the case of accused 1 and under section 302, 
Indian Penal Code, in the case of accused 2, and the sentences of death. 


[His Lordships then elaborately set out the facts which are not necessary for 
the purposes of this report.] 


In these appeals the learned advocates for the appellants press three points» 
tiz., that the majority verdict of the Jury is opposed to the were of evidence and 
the probabilities of the case ; secondly, that the learned trial Judge’s charge to the 

„Jury suffers from Serious misdirections and non-directions amounting to misdirec- - 


* CrlA. Nos. 728 of 1955 and ro of 1956. 7th March, 1956. 
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tions resulting in miscarriage of justice ; and thirdly, that the trial has been. 
vitiated by material irregularities. We shall now consider them one, by one. 


Point No. 1 ; On the evidence on record, we cannot agree that the majority 
verdict of the Jury which the learned trial Judge has accepted was against the weight 
of evidence and probabilities of the case. 


[His Lordship then discussed the evidence and concluded:—] 


Therefore, the verdict of the Jury is certainly based on the weight of evidence: 
and probabilities of the case. 

Point No. 2.—The misdirection on which reliance is placed is that in various 
places of his charge the learned trial Judge has used strong expressions about the 
truthful character of the prosecution witnesses, practically making up the mind 
for the Jury. It is quite true that the trial Judge in a sessions case under section 
298 (2) of the Code of Criminal Procedure may, if he thinks proper, in the course 
of his summing up express to the Jury his opiniin upon any question of fact. 
But still it is well settled that the Judge ought not to express any decided opinion 
because the decision on the questions of fact is left entirely to the Jury. The 
Judge in his charge to the Jury ought not to express his own opinion in terms too- 
dogmatic even though he informs them that they are not bound by any opinion 
of his. The warning, even oft-repeated, that the members of the Jury are not 
bound by the opinion of the Judge cannot be considered to be a magic formula to 
cover up dogmatic assertions and tendentious suggestions. The object is that 
the Judge should not impress his own opinion indelibly on the minds of the Jury 
and thus give them no option but to arrive at a decision which he himself has 
arrived at. But at the same time in a protracted narrative of facts, the determi- 
nation of which is ultimately left to the Jury, it must needs be that the view of the 
Judge may not coincide with the views of others who look upon the whole proceedings 
in black type. It would, however, be not proper to treat such cases as cases of 
misdirection if upon the general views taken the case has been fairly left to the Jury’s 
province. This has been the case here notwithstanding the dogmatic and repeated 
expressions of opinion regarding the credibility of the wimesses to be found in 
the charge to the Jury here and there. We are not prepared therefore to hold 
them to be misdirections bringing about miscarriage of justice. 


In regard to non-direction, it is settled law that mere non-direction is not 
necessarily misairection. But in order to justify the appellate Court to set aside 
the verdict of the Jury, the finding that there are certain omissions or non-directions 
is not enough. The Court of appeal must be satisfied on a perusal of the charge 
and the material evidence in the case that the omissions are so important that it 
may reasonably be stated that they have led to an erroneous verdict. In this case 
the learned trial Judge, it is pointed out, did not draw the attention of the Jury 
that the first information report in this case mentioned that only one of the assailants 
stabbed the deceased. It was not necessary for the learned Judge to do so because 
the first information report itself has been read out to the Jury: and secondly, 
the first information report in this case was given not by an eye-witness but by 
one who had learnt that two persons had set upon the deceased and that the deceased 
had collapsed on the pavement with injuries and was unable to give any coherent 
information. ‘Then it is said that the learned trial Judge has failed to point out 
that since the bichuva M.O. 2 is traced to accused 2 even if accused 1 Mani was 
the person who held the deceased he did not stab the deceased according to the 
first information 1eport. This does not follow, because accused 1 might have 
made away with the weapon which he is stated so have used like a pen-knife, before 
he was arrested. Thirdly, it is pointed out that the learned trial Judge had failed 
to place before the Jury the fact that the eye-witnesses P.Ws. 2, 3 and 4 who alleged 
that they saw the occurrence at close quarters, within a distance of 15 feet, and 
P.Ws. 3 aud 4 practically from the same place, failed to notice one another as 
between themselves. The learned trial Judge might have pladed this before the 

ury and also mentioned that when an occurrence of this nature takes place suddenly, 
the attention of each one of the eye-witnesses is riveted upon the ghastly tragedy 
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and they would not be looking about to see who else was there. In fact if they 
are not witn of truth they would casily have said that they noticed one another. 
Therefore, these alleged non-directions and others of similar nature pointed out 
to us neither singly nor cumulatively make out that they could reasonably b- «said 
to have led to an erroenous verdict. 

Point Noe 3.—There is no doubt that the learned advocates for the appellants are 
-on a very strong ground when they argued that the learned trial Judge has admitted 
inadmissible evidence in the shape of statements of identifiers at the identification 
proceedings. There is also no doubt that though the identification proceedings 
iu this case were held by a Honorary Magistrate with all legitimate precautions 
to ensure a fair identification still, it was arranged at the G-2 Police Station by the 
investigating Police Officers and that throughout the Police Officers have been 
present and in fact the entire show has been under the Police auspices and could 
hardly be described as anything else than a Police identification parade. Quite 
different would have been the case if after arranging the identification parade the 
Police had completely obliverated themselves and the Honorary Magistrate was 
left solely in charge of the parade and in which case the statements made by the 
identificrs would be outside the purview of secticn 162 of the Code of Criminal 
Procedure. In this case not only was evidence let in of the statements given by the 
witnesses that particular persons were identified then, but the learned Judge to 
discredit a defence argument impeaching thc value of Mr. Bonnell’s evidence had 
the deposition of the Honorary Magistrate read over once again during the delivery 
of the charge, apparently to refresh the memory of the Jurors. In doing so the 
learned Judge overlooked that excepting, as pointed out by Bhagwati and Ven- 
katarama Ayyar, JJ., in Rmakishan Mitharlal Sharma v. State of Bombay}, the identifier 
would be entitled to give evidence in regard to his mental act of identification by 
way of corroboration of his identification of the accused at the trial, the other evi- 
dence regarding the process of identification by identifying witnesses at test identifi- 
cation parades, directed and supervised by Police Officers involving statements 
by witnesses, express or implied, including signs and gestures, that particular 
persons were identified, would attract the operation of section 162 of the Code of 
Criminal Procedure and would make that evidence inadmissible as laid down by 
their Lordships of the Supreme Court in the aforesaid decision. There can be no 
doubt that in this case inadmissible evidence hit by section 162, Criminal Procedure 
Code, has been allowed to be let in and it is to be hoped that in future identification 
parades, though they may be arranged by the Police, would not be directed and 
Supervised by them and that after arranging test identification parades the Police’ 
would completely obliterate themselves and leave the Honorary Magistrate and 
the Panch wimesses solely in charge of the parade so that the statements made 
by the identifiers would be outside the purview of section 162 of the Gode of C: iminal 
Procedure. But the mere fact, however, that inadmissible evidence has been 
admitted, should not be made a pretext for either ordering a re-trial or for acquitting 
the appellants because as laid down in the very Supreme Court decision just now 
referred to, though the admission of inadmissible evidence would amount 
to a misdirection, what has to be done, in cases where inadmissible evidence has 
been admitted and incorporated in the charge to the Jury, is to exclude the in- 
admissible evidence from the record and consider whether the balance of evidence 
remaining thereafter is sufficient to maintain the conviction and it is for the Court 
of appeal to take the whole case into consideration and to decide for itself whether 
the conviction could be maintained, and not act upon vague suppotitions as to the 
extent to which the minds of the Jury might have been affected by the adduction 
of inadmissible evidence or, in other werds, instead of seeking shelter in an idle 
skepticism as was said by Lord Cockburn, C.J.,in the Tichborne case in another 
connection which weakness readily adopts, analyse the evidence and find out whether 


the other evidence in the case establishes the guilt of the accused beyond reasonable 
doubt. 


tr. (1955) 1 M.L.J. (S.C,) 66 : (1955) Andh. W.R. 66: (1955) 5S.G.J. 12g: (1955) 1 S.G.R. 
903 (S.J. 
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Therefore, we have examined the evidence in this case from the standpoint 
laid down by the Supreme Court and have come to the conclusion that even if this. 
evidence of statements of identification at the identification parade is excluded, 
there were sufficitnt materials for the Jury. as narrated above and which need not 
be repeated, to come to the conclusion tbat these two appellants were the assailants 
of the deceased Krishnaswami Naidu. Therefore, beyond expressing our regret 
that the learned State Prosecutor did not bring to the notice of the learned trial 
Judge this ruling of the Supreme Court which we are bound to follow and especially 
so when their Lordships have specifically mentioned that the Madras decisions to: 
the contrary have been overruled and since such disregard of these rulings, as 
has been repeatedly pointed out by our High Court and other High Courts would 
amount even to dereliction of duty (See Raghava Mannadiar v. Theyunni Mannadiar+, 
Rex v. Ram Dayal*, Beevathumma v. Lakshmi Amma*, Karam Hussian v, Mohammad 
Khalil, and Dodda Subba Reddi v. Gunturu Govinda Reddi*, we find that, on the 
balance of evidence remaining thereafter, there is sufficient and satisfactory 
evidence to maintain the convictions of these appellants. 


The convictions are therefore correct. In regard to the sentence of death, 
the lé¢arned trial Judge himself has stated whether it was not for the Government 
to consider, in view of the fact that accused 3, Bhima Pillai, the principal instigator , 
has been acquitted, this is a proper case to act under section 402 of the Code of 
Criminal Procedure. We do not agree that this would be an extenuating circums- 
tance. But in view of the fact that these appellants who are young men have come 
under the influence of the older man, viz., Bhima Pillai, and would not have com- 
mitted this offence but for that baneful influence upon them, we consider that the 
ends of justice do not require that we must confirm the extreme penalty of law 
awarded to them. The sentences are reduced to imprisonment for life. 


We suggest that the attention of all Judges and Magistrates in this State might 
be suitably drawn to this Supreme Court decision and the executive authorities 
may also do the same in regard to Police Officers so that by a cargless disregard of 
the implications of this ruling valuable evidence might not be lost and opportunities 
given for soliciting for wholly unmerited re-trials or acquittals. 


R.M. —— Sentences reduced- 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice Govinpa MENON anp MR. Justice RAMASWAMI. 


N.K. Rajaraja Varman Thirumalpad and others -- Appellants* 
K. K. Krishnan Nair and others .. Respondents. 
Madras Agri ists” Relief Act (IV of 1938), section 9-4—Applicability to othis in Malabar—Malabar 


Law—Othi—If a usufructuary mortgage within section 9-A of the Madras (IV of 1938). 


An ‘ othi’ in Malabar is no doubt a mortgage with possession, the mortgagee enjoying the entire 
roduce of the land, the landlord merely retaining the proprietary title and the power to redeem. 
t carries with it a right of pre-emption in favour of the mortgagee. There are other incidents pecu- 

lar to an othi in Malabar, which is not associated with the usufructuary mortgage as normally under- 
st . 

Section g-A of the Madras Agriculturists’ Relief Act, 1938, contemplates only usufructuary 
mortgages as defined under section 58 (d) of the Transfer of Property Act. The incidents of a 
Malabar othi is more akin to an anomalous mortgage covered by section 58 (g) of the Transfer 
of Property Act. It is not a usufructuary mortgage simpliciter as contemplated iy section g-A of 
the Madras Act (IV of 1938). 


Appeal against the order of the Court of the Subordinate Judge of South Mala- 
bar at Kozhikode, dated 17th November, 1952 and made in O.P.No. 21 of 1951. 





SERIE ie, too at oe $a SED Dal 
2. 5I L.J. 436; A.I.R. 1950 All. 734. 5. (1954) 2 M.L.J. .) 195. 
3. 5 D.L.R. cite.) 8o. ' 

* AAO. Nos. 435 and 436 of 1953. e Ist February, 1956. 
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K. Ruitikrishna Menon, V. Balakrishna Eradi, D. A. Krishna Variar and Ravi Varma 
for Appellants. 


N. Sundara Ayyar and D. H. Nambudripad for Respondents. . 
The Judgment of the Court was delivered 


Ramaswami, 7.—These are two connected Civil Miscellaneous Appeals arising 
from the judgment of the learned Subordinate Judge of Kozhikode in O.P. Nos. 21 
and 23 of 1951. 


The short point for determination both in the lower Court and here is whether 
a Malabar otti or othi is a usufiuctuary mortgage within the meaning of section 
9-A of the Madras Agriculturists’ Relief Act IV of 1938. 


The learned Subordinate Judge held that this otkt is a usufructuary mortgage 
within the meaning of section 9-A. Hence these two Civil Miscellaneous Appeals 
by the defeated mortgagees. 


In order to find out whether an othi falls within the ambit of section 9-A, we 
must first of all find out what the incidents of an othi are. 


In Malabar the tenures as elsewhere fell roughly under three heads. There are 
a larger number of tenures extant even to-day though a larger number have become- 
extinct. In fact the proceedings of the Court of Sadar Adalat at Madras noticed 
about 24 tenures. ‘These tenures which extend from the simple lease or serumpattam: 
to the most absolute alienation of Attiper fell into three heads as exhibited in the 
following table : ‘ 





Tenures 
i D q. 
(1) Leases (2) Mortgages (3) Combination of 
tet (1) & (2) 
° eye K 
o yam ` anam 
(Temporary) (Perpetual) Nilamani ye ; P S 
ttam tima i utiyirumpa 
MEAE PO Karippanayam or Melkanam 
ulikanom Anubhavam Kaivasampanayam 
Kulikanampattam Untarutippanayam 
Verumpattam Karam Kari or Otti 
Kulikanam. Perumartham 
Kutiyiruppu Jenma Kolu 
Muttikanam 
Karaima 


Ari Jenmam 


These tenures that gradually eat up the jenmi’s right to absolute ownership: 
are said to be : 
(1) Kulikkanam which is said to take away one-eighth of his rights. 
(2) Kanam, which takes away one-fourth. 
(3) Otti, which takes away one half. 
(4) Ottikupuram, which takes away three-fourths. 
(5) Jenmappanayam which takes away seven-eights, and 
(6) Attipper, which extinguishes all his rights to abovesaid ownership of the 
property. 
It is necessary to bear in mind carefully the characteristics of these peculiar 
tenures and secondly avoid being very largely influenced by the notions under the 
Transfer of Propesty Act leading one, to affix rough and ready labels for them. 


corresponding to the designations given in the Transfer of Property Act, as by 
doing so considerable injustice may be done to landlords and tenants, 


$i, eg 
= oe 
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In this connection I am tempted to reproduce two extracts from two well- 
known authorities on Malabar tenures, viz., Major Walker and Sir Charles Turner, 
a former illustrious Chief Justice of this Court. Major Walker observes : 

s 

“It is obvious from....the tenor of the deeds that considerable provision has been made in 
Malabar for the security of landed property. Its limits and rights are ascertained in almost every 
-situation, with no small degree of exactness. There is great attention paid to prefect jt against 
encroachment, and to preserve all its privileges inviolate. In all the stages of conveyance, the 
most watchful jealousy is observable to prevent the possession being loaded with additional engage- 
ments, and to save it from total alienation. The conditions of each step are the subject of a new 
writing, in which they are recorded with precision. The allodial right ıs the one last parted with. 
-The final act which is to make a complete transfer of the land and its privileges, must be executed 
“before a number of witnesses, with the consent of the heir, with the knowledge of the sovereign, and 
-concluded by an impressive ceremony. The whole cannot fail to convince us of the high estimation 

-in which this species of property was held in Malabar...... ” 


Sir Charles Turner says : 


‘© Tn no country with which I am acquainted had the land tenure been more minutely systematised 
-than in Malabar. Looking to the deeds which bear dates antecedent and subsequent to the Muham- 
madan invasion, and to the treatises on Malabar Law, which have survived. that event, we find the 
jenmekkars in dealing with all subordinate holders of land, resorted to the use of documents. These 
‘documents declared the rights it was mtended to convey, and if they did not express specifically the 
incidents of the several tenures they created, they were prepared in such a form as to leave ıt beyond 
dispute that they involved the incidents which the custom of the country attached to the tenures. 
These incidents were generally of a highly equitable character.” 
The art of conveyancing as pointed out by Mr. Padmanabha Menon in his 
History of Kerala was all but perfect in Malabar before the Stamp and Registration 
“Laws came into force. These Acts and Regulations, not taking into account the 
various tenures extant in the country, prescribed stamp and registration fees for 
. documents embodying certain specified transactions into the denomination of which 
_parties had to reduce the original tenures. The Vyvahara Mala and Vyvahara 
:Samudram, among the earlier, the Kshiti Ratnamala and others among the later trea- 
tises, contain rules of conveyancing and forms of deeds. In former times, these used 
to be learnt by heart by every boy attending the village schools. But, for the last 
half a century or so, the ancient system of education has been “much neglected, 
and with the exception of a few old men to be met with here and there, no one 
knows at present exactly what the ancient forms were. The rules of conveyancing 
and the forms of deed contained in the Vyvahara Mala were thought to be so good 
“by Colonel Munroe, British Resident in Travancore, who was also for some time 
in charge of the administration of the State, that he considered the Vyvahara Mala 
„as fit for introduction into the Courts of Travancore. It is, however, a sealed book 
at present. The result is that, there being no legislative provisions which require 
definiteness and exactness in lease deeds which are of a complex nature, the writing 
-really contains but part of the contract, the parties taking it for granted that custom 
-will regulate everything for them and that local customs must be known to any 
and everybody who may at any time be called upon to decide any disputes between 
them. The result is perennial and distracting litigation which ruins both parties. 
«(See Padmanabha Menon’s History of Kerala, Volume 2, page 323). 


_ Therefore, we must carefully understand the various kinds of mortgage tenures 
in use ranging from the simple mortgage redeemable at will to those that leave 
“but little, if any, right subsisting in the mortgagor like Perumartham. 


There are seven different kinds of mortgages prevalent and they are : 


; (1) Chuntippanayam is a simple mortgage without possession. The land 
-is here pledged as security for the repayment, with interest, for certain sums advan- 
-ced, but the lender has no right to interfere in the management of the property. 


(2) Totupanayam is where the mortgagor agrees to put the mortgagee in 
possession of the property mortgaged in case of default of payment of interest accord- 
ing to the stipulation in the deed. Where such stipulation exists, the lender can 
sustain an action for possession. In other cases, he must sue fer the recovery of 
-principal and interest cf the loss, the land being liable in the event of the money 
not being paid. 
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Nilamuri or Kutiyirumpad is a simple mortgage without possession ; the creditor 
umder an argangement with the mortgagor agrees to receive the rent produce of 
the land leased by the mortgagor to a tenant, in lieu of interest. Should the tenant 
fail to deliver the rent produce to the creditor, he can sustain an attion only against 
his debtor, the landlord. 


Karippanayam, Koluvirukkampanayam or Kaivasampanayam is a usufructuary mort- 
gage, the mortgagee enjoying the usufruct or part thereof, of the property in lieu 
of interest and accounting for the remainder to the mortgagor. 


Untarutippanayam is a mortgage which redeems itself within a fixed period, 
the principal debt being liquidated by the surplus usufruct after payment of interest 
only. 


Otti is a mortgage with possession, the mortgagee enjoying the entire produce 
of the land, the landlord merely retaining the proprietary title and the power to 
redeem after the lapse of 12 years. It carries with it a right of pre-emption in 
favour of the mortgagee In Travancore, an otti does not diffe: from a usufruc- 


tuary mortgage. 

Perumartham is a mortgage in which the mortgagor receives the then full market 
~value of the property, retaining the empty title of jenmi, and, in redeeming it, he 
repays not the amount originally advanced to him but the actual market value at 
the time of redemption. 

Thus, it will be seen that without carefully studying the particular type of 
mortgage under consideration, we cannot label it under the categories familiar 
to us under the Transfer of Property Act and hold whether Madras Act IV of 1938 
is or is not applicable. Therefore, I must now direct my attention to a study of the 
particula: characteristics of this otki tenure. , 


The Malabar Lexicons as might be expected afford us no safe guide regarding 
the characteristjcs of an othi tenure because, naturally the Lexicons would only 
‘indicate the salient characteristic a8 it appealed to the lexicographer. 


(1) Gundert : The Malayalam and English Dictionary (1872), page 179. 


Otki : a tenure in which the jenmi yields to the tenant all the produce of the 
‘field in lieu of interest for his advances. : 


(2) Wilson : Glossary of Judicial and Revenue Terms (1855), page 384. 
Otti: corruptly, Ootty, Tam. (RA, goð), Mal. (@id), Kanar. (28): 


A pledge, a pawn, a mortgage : in Malabar it especially designates a usufructuary 
‘mortgage, or one in which for consideration of a sum advanced on loan, the borrower 
makes over the land of which he is the hereditary proprietor to a temporary 
-occupant, who receives the rent or profits in lieu of interest on his loan, paying 
the difference, if his receipts exceed the interest, to the proprietor : the borrower 
-or lender may transfer the occupancy to a third party under certain conditions, 
but the latter is not at liberty to sell it, and is responsibre for any damage done in 
the trees on the estate. The term is also sometimes used for the document of assign- 
-ment or mortgage deed. (Although written Otti by all the best authorities, it is 
also wiitten in Tam. and Mal. Orri, Om (ẸDA, iM), both, however, 
ing always pronounced Otti. In Mal., it also occurs, at leas. in composition, 
Atti, Otti, with the initial short vowel, or o and cerebral £. See Attiper (in Tam. . 


.and Kanar. the # is dental). 


(3) Graeme’s Glossary, of words and phrases relating to land tenures and 
assessment of Malabar (1882), pages 30 and 31, same as Logan’s Malabar Manual. 
Appendix XIII-GGXI, Vol. II (Reprinted by Government of Madras (1951) in 
2 volumes. From Dravidian otta (one, single), hence otiuka (to step aside make 
Toom for another and otti (the stepping aside to make room for another or perhaps 
the substitution of one thing for another). : 


7 . 
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(4) Zacharias English and Malayam Dictionary (1907) : usufructuary : 
kanakkaran, kanari, ottikkaran ; a that which is a kanam ; that whic is an othi. 

(5) Bailey’s Malayao English Dictionary (1846), page 134: Ottiyudi : 
A certain tenure of lands and gardens. 


Turning to the case-law on the subject, the following information embodying 
the case-law upto 1883 can be gathered from Cuddalore Ramachéndra Aiyar’s 
Manual of Malabar Law as administered by the Courts (Opp. 34 and following) : 


“ Otti, Veppu, Palishamadaku or Nerpalisha may be defined as a usufructuary mortgage giving 
the morigagee possession and the entire produce of the land, the landlord merely retaining the pro- 
prietary title and the power to redeem. The term Veppu is in use in Palghat and Palishämadaku 
in Nedunganad and Walluvanad. 

The same incidents are attached to an Otti tenure as to Kanom ; and in addıtıon, the Otti 
mortgagee has the right of pre-emption if the mortgagor wishes to dispose of the property, and the 
right to advance any further loan if the jenmi be desirous or raising any such. (Proceedings Sudder 
Court, 5th August, 1856 ; 1 M.H.C.R. 261 ; S.A. 186 of 1862). 


The reason for an Otti carrying with it the right of pre-emption and right to make further advance 
is apparent. An Ottidar advances almost the full value of the property and is in a position httle 
shoit of that ofa vendee. Having staked so much upon the property, it is quite intelligible that 
persons so situated should secure their holding from future disturbance by an understanding entered. 
into at the time of the contract that they should have the option of making further advances, and. 
that a custo rule should ultimately take the place of such an understanding so generally 
entered into. S.A. 752 of 1881). 


An Otti mortgagee must, if the jenmi proprietor is desirous of obtaining a further advance by 
way of mortgage on the property, be allowed as a matter of right the option of making the advance 
himself, before the lands can be offered on superior mortgage and be made a valid security for an ad- 
vance by a stranger ; and there is no distinction between the rights of the first mortgagee before and. 
after the lapse of twelve years. During the continuance of a first Otti mortgage the jenmi is in the 
same position as regards his right to make a second Ott mortgage to a stranger after, as he was before, 

- the lapse of twelve years from the date of the first mortgage. Ali Hussain v. Nillakanden’. 


An Otti is a Kanom and something more and it cannot therefore be redeemed before the lapse 
of twelve years from the date of its execuuon, unless it is otherwise provided for in the deed. 
Eddathil Itti v. Kopashon Nayar? and Kumini v. Pakram?. 


An Otti mortgagee, like a Kanomdar, forfeits his right to hold for twelve years by denying his 
jenmi’s title. (2 M.H.C.R.°161). 


An Otti-holder does not forfeit his right by endeavouring to set up further charges in answer to a 
suit for redemption and failing to prove them, or by denying that assignment of bis jenmi’s title is valid 
because ıt was made without his consent in writing and in defeasance of his right of pre-emption with- 
out any previous offer to him. An Otti-holder may assert hia right to pre-emption and express his 
readiness and willingness to exercise it at the time that a suit is brought by a purchaser against him 
for redemption. Ramasami v. Bhaskarasami*. 


An Otti mortgagor is at liberty at any time to call on the Otti-holder to purchase the jenmi right, 
and on his failing to do so to sell the property to a stranger (Sudder Decision of 1857, 151). The 
option of exercising the right of pre-emption ought to be offered before assigning the property to a 
stranger. (Sudder Decision of 1859, 169). 


An Otti mortgagee, if he avails himself of his right of pre-emption, must pay for pre-emption. 
whatever sumis bona fide offered to the jenmi for the purchase, if he has the offer made to him by the 
jenmi and is rightly informed of the circumstances in reference to the offer. Public notice of, and the 
option of bidding at, a Court sale of the jenm’s rights do not constitute a valid offer of pre-emp- 
tion so as to deprive the Otti-holder of his right of pre-emption, if he does not purchase the jenmi’s 
rights. (I.L.R. 5 Mad. 198). 


: An Ott-holder must enforce his right of pre-emption within one year from the date of the regis- 
tration of the jenmi deed, because the subject-matter of the sale being in the possession of the Otti- 
holder does not admit of ‘ physical possession’ by the purchaser. (Act XV of 1877, Article 10, 
Schedule M). 


The words ‘ actual possession’ occurring in Article 10 of the second Schedule of the Limitation 
Act of 1871, mean the time when the equity of redemption is completely transferred to, and vested. 
in the purchaser. (I.L.R.1 All. 311 & 592) (F.B.). 


By the usage of Malabar an Ottidar is, like a Banpmdar entitled to compensation for improve- 
ments effected by him during the continuance of the tenancy 


This information can be brought up to 1922 by a reference to P. R. Sundara 
Ayyar’s (a former Judge of this Court), Malabar’and Aliyasanthana Law (page 300 
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and following). In Mammali v. Kunhipakki riaji?, the right cf the ottidar is stated 
to consist in g right tc elect where there has been an attempt on the part cf the 
owner to sell the property to a third person whether he will buy it. The right 
may be waived. Ammotti Haji v. Kunkayan Kutti?, Kanaran Nair v. Raman Nambiar*. 
An arrangement between the members of the family by which the property is set 
apart for some is not a transfer which would entitle the mortgagee to exercise the 
right of pre-emption (S.A. Nos. 1671 and 1672 of 1918). But a re-sale to the vendor 
does not affect the right cf pre-emption brought into existence by the sale. (S.A. 
No. 1114 of 1417). The righ: of pre-emption does not extend to involuntary sales: 
Vasudevan v. Itiraichan Nart. Sundara Ayyar concludes his examination of othi 
mentioning “ Other names are vanimadaka and Nir Ozhikka otti. The last was the 
subject of consideration in Ryru Nambiar v. Kanara Kurup’ and their Lordships held 
that it was redeemable in the absence of clear evidence of usage to the contrary. 
Mattctti is a variety: of this tenure that was considered in Keeran Aolle v. Chandra 
Sekharan Nambudiri® See also Malabar Law and Custom by Lewis Moore, I.G.S: 
(3rd edition, pages 250 to 171 ; Logan’s Malabar Manual, Appendix XIII, pages 
cex to ccxii. 


Having considered the peculia: characteristics or a Malabar othi,Ẹ§we have 
to consider whether this is a usufructuary mortgage contemplated under section 9-A 
of the Madras Agriculturists’ Relief Act. In this connection, I must notice one 
argument about whether there has been a change between section g-A as it stood 
before amendment and as it stands now after amendment in 1950. Originally 
section 9-A stood as follows :— 


“Where a usufructuary mortgage was executed at any time before the goth September, 1947 and 
the mortgagee 1s in possession of the property mortgaged to him, the mortgagor shall be entitled to 
redeem the property........ = 
Section g-A as now amended stands as follows :— 


“ This seetion applies to all mortgages executed at any time before the goth September, +1947 , 
anay virtue of Which the mortgagee is in possession of the property mortgaged to hım or any portion, 
The contention is that this section has been so widened that it will take in all 
types of mortgages including a usufructuary mortgage. The only necessary requi- 
sites now are stated to be that the mortgage should have been executed before the 
goth September, 1947 and secondly, by virtue of that mortgage the mortgagee 
should be in possession of the property mortgaged to him, etc. This contention 
is not acceptable because the entire section g-A as it now stands amended when 
read in all its parts would appear only to cover as it did before a usufructuary mort- 
gage contemplated in section g-A before this amendment ; secondly, the Statement 
of Objects and Reasons which can be legitimately looked into for the limited purpose 
of ascertaining the conditions prevailing at the time which actuated the sponsor 
of the bill to introduce the same and the extent and urgency of the evil which he 
sought to remedy (State of West Bengal v. Subodh”). (See also Ghose on the Inter- 
pretation of Indian Statutes based on Indian case law (1904), page 51 ; Narasimham : 
Interpretation of Indian Statutes (M:L.J.. Publication), page 78; Swarup: The 
Interpretation of Indian Statutes (1952), page 180 and the catena of decisions cited 
at the foot of page.182) runs as follows : “5 
“The definition of ‘ usufructuary mortgage’ in the Explanation to section g-A does not include 
either the case of a mortgagee who is in possession of a portion only of the property mortgaged to him 
or the case where the mortgage provides for the payment of interest either in respect of a subsidiary 
liability incurred by the mortgagee or in respect of the principal amount secured by the mortgage 


or any portion thereof, over and above the usufruct from the property. Clause 4 of the bill recasts 
section g-A so as to bring-such cases also within its scope. 


The other alterations made by the bill are purely consequential,” (Published at 
of Part IV-A of the Fort St. George Gazette, dated 18th July, 1950). page 273 
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It was also pointed out by the learned Advocate Mr. Kuttikrishna Menon 
that the marginal note to section g-A “Special provision in respect of usufructuary 
mortgages”? can be looked into. Though it forms no part of the section, it will 
be of some assisfance inasmuch as it shows the drift or the trend of section and 
elucidates and illumines its meaning, when there is any doubt about the meaning 
of the words used. Though these marginal notes (Marginal note djgregarded in 
Longdon Griffith v. Smitht and R. v. Bates and Russell? and some help derived in Nicholson 
v. Fields, Sh-ffield Water Works Co. v. Bennett* and Bushall v. Hammond’, Smith v.Ports- 
mouth® and Lord Goddard, C.J., in R. v. Surrey Assessment Committee’, could not be 
used for interpreting or curtailing the provision of a section where it is plain on 
the express language of it, it can be used to clear an ambiguity. It may be pointed 
out here that though in England the disposition’ of the Courts is generally to dis- 
regard marginal notes as of little guide to the construction of enactments, though 
at times it may throw light as a form of contemporaneous exposition. (Maxwell 
on Interpretation of Statutes, tenth-edition, pages 42-44, Craies on Statute Law, fifth 
edition, pages183-184 and in America where the opinion is that marginal notes may 
be considered as an intrinsic guide to the interpretation of statutes if they constitu- 
ted part of the original statute and apparently not if they had been inrerted by editors 
of statutes for instance for the sake of convenience, (Crawford: The Construction 

' of Statutes, section 207, page 359). In this country different views have been held, 
one view Thola Udyar v. Sudai Udyan®, Balaji Singk v. Gangamma®, In re Natesa Muda- 
liar}, Kesava v. Secretary of State++, Comm. of U. R. v. Parasuramat*, I.T. Commr. v. 
Umarbhi & Co.1*, being that the marginal note is not a part of the statute and the 
Courts will neither regard them in construing the section nor treat them as an index 
to what the section was meant to apply, the other view Narayanaswami v. Ranga- 
swamit4, A. E. Smith, In re15, Dattatrya v. State of Bombayt®, Ramsarandas v. 
Bhagawat'?, Natanakya v. Shyansunder1®, being that urged by Mr. Kuttikrishna 
Menon. 

There can be no doubt that notwithstanding the verbal changes between sec- 
tion g-A as it originally stood and as it now stands amended, the ambit of section 
g-A has not been enlarged and it is a provision only in respect of usufructuary 


mortgages. 

Before entering into a discussion whether the Malabar othi tenure is a usu- 
fructuary mortgege or not as contemplated by section g-A of Madras Act IV of 
1938, I must briefly refer to the contention of the learned advocate Mr. Kutti- 
krishna Menon that a Malabar othi is not a mortgage at all but only a perpetual 
lease. The learned advocate bases this contention on the ground that a mortgage 
in essence is a security device and that the othi in its essence is only a long term 
lease. It is quite true that the familiar definition of a mortgage as found in the 
standard text-books on the subject lend support to this view. In Fisher and Light- 
wood’s Law of Mortgage (7th edition), Chapter I, page 3, a mortgage is defined 
as a form of security created by contract conferring interest in property defeasible 
that is, annullable) upon performing the condition to pay a given sum of money 
with or without interest or of performing some other condition. In essence, accord- 
ing to Fisher and Lightwood, mortgage is a security upon real or personal property 
for the payment of a debt. Cootes’ treatise of the Law of Mortgages (gth edition) 
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Volume I, page 6, defines a mortgage more elaborately, in the modern accepta- 
tion of the tegm, as a security created by contract for the payment of a debt already 
due or to become due or of a present or future advance effected, by means of an 
actual executory conveyance of real or personal property charging the mortgaged 
property with the payment of the money secured redeemable in equity independently 
of such con@itions and enforceable in default of payment by foreclosure or sale 
in lieu thereof. Ghose on the Law of Mortgages in India (Lecture 3, page 68) 
says that a mortgage in our law means nothing more and nothing less that the pledg- 
ing of specific property for the repayment of money or-money’s worth. The forms 
may vary but the transaction in its essence is a mere pledge. The same concept 
is embodied in section 58 (a) of the Transfer of Property Act and section 58 (d) 
defines a usufructuary mortgage. In all usufructuary mortgages, according to 
section 58 (d) (i) possession is delivered (ii) or agreed to be delivered expressly 
or by implication (iii) and to be retained till payment of the mortgage money. 
The rents and profits or any part thereof are :— 

(i) to be received ; and 

(ii) appropriated in lieu of :—(a) interest or (b) mortgage money or (e) 
partly interest or (d) partly mortgaged money. 
No time is fixed and there is no personal covenant. Put shortly thus, viz., that the 
essential characteristic of a mortgage differentiating it from other analogous 
transactions is that it is a security for a debt, the argument of the learned Advocate 
Mr. Kuttikrishna Menon would be irresistible because the Malabar othi has 
been in essence a lease almost in perpetuity. It is also quite true that im 
ascertaining whether a deed confessedly ambiguous means a usufructuary mort- 
gage or a lease in perpetuity, the Judge should look to the document itself to 
judge what kind of transaction the parties had in view when they entered into. 
it: Lola Doul Narain v. Ranji Singh, cited in Ashburner on Mortgages, Indian 
edition by the Rt. Hon’ble Ammer Ali, P.C., page 22. 


But the term ‘ mortgage ’, however, as pointed out by Ghose (ibid.) is a word 
of many shades and nothing can be more distracting than the variety of senses in 
which the term is employed in English law and nothwithstanding the precision 
employed in section 58 of the Transfer of Property Act, is capable of construction 
in Indian law. This is all the more so because in Malabar, anticipating the modern, 
development in the United States, the security device of a mortgage has been adapted 
to meet various situations arising frém the ownership of lands in direct cultivation 
and the necessity to borrow in the shape of advances, the safety of the investment. 
Adaptations of the security device ‘by means of a mortgage by modern financing 
creating completely new situations retaining as their sole common characteristic 
the employment of the mortgage device is dealt with in Wiltsie on Mortgage (5th 
edition), Volume I (U.S.A.), page 2, SL, who concludes “ There is perhaps no 
field of law in which the evil of sanctifying definitions has been more manifest than 
that with which the law of mortgages is concerned ”. Therefore this othi, though 
it may be in essence nothing more than a long term or even what might have been 
considered at the time of its being entered into a perpetual lease employing as it, 
does the device of mortgage security, is susceptible to the same rules of redemption. 
Theoretically the debt is still the core of the transaction ; the pledge of the land is 
still no more than collateral. It is also too late in the day after the series of cases 
of this Gourt referred to above to maintain that the othi is not a mortgage. 


This conclusion that a othi is not taken out of the catégory of mortgages does’ 
not mean that it falls under section g-A of Madras Act IV of 1938 because that 
section contemplates only usufructuary- mortgages defined under section 58 (d) 
of the Transfer of Property Act, and whose requisites have already been reproduced 
above. The incidents of a Malabar othi have been set out above. The Malabar 
othi is therefore not a usufructuary mortgage simpliciter contemplated under 
section 58 (d) of the Transfer of Property Act and section 9-A of the Madras Act 
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IV of 1938, but an anamolous mortgage covered. by séction -58 (g) of thé 

Transfer of Property Act. e Eou 
‘In the result, these appeals are allowed and O.P..Nos. 21 and 23 of 1951 are 

dismissed and in the circumstances without costs. $ 


' Govinda Menon, F.—I agree with the conclusion that the appeals should’ be 
allowed. bs 
. RM —— Appeals allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
; Ý PRESENT :—MR. Justice SOMASUNDARAM. 
P. A. Aiyannah Chetty and others AS .. Petitioners* 
a or D. 7 
Pala Muddukrishnayya & Co., Madras fee .. Respondents. 
= ee ee tees Ripe Control) Act (XXV of 1949), section 7 (2) (ii) (a)—Sub-letting with- 
‘Under the’ ordinary law a tenant or lessee has a right to sub-lease the leasehold property. But 
this right has been taken away by the Madras Buildings (Lease and Rent Control) Act, 1949. In 


the absence of specific provision in the lease deed the right of a tenant to sub-let under the ordinary 
law cannot therefore enforced now. ae 


(The Act curtails and modifies the ordinary law and has to be construed strictly. Merely because 
the Act is intended to benefit the tenants, there is no reason that every section must be construed in 
favour of the tenant and against the landlord. Merely because a landlord had knowledge of the 
sub-letting by the tenant he cannot be deemed to have given any implied permission. Nor could it 
be said that he is estopped from availing himself of the provisions of this Act. 

Merely because in a lease deed the clause relating to prohibition against sub-letting which was 
sought to be introduced by the landlord was later. dropped at the request or desire of the tenant, it 
cannot be inferred that the landlord had waived his right under the Act. Nor could there arise any 
Porte eo on in interpreting or applying the provisions of a special Act like the Madras Act 

o . 

In the absence of a written permission of the landlord sub-letting by the tenant after the specified 
date will be a ground for eviction under the Act. ° 

Petition under section 12-B of the Madras Buildings (Lease and Rent) Gontrol 
Act of 1949, praying the H'gh Court to revise the order of the Court of Small G auses 
at Madras, dated agth October, 1952 and passed in H.R.A. No. 250 of 1952 
(H.R.C. No. 4548 of 1951), on the file of the Court of the Rent Controller, Madras. 

_T. Venkatadri for C. A. Vaidyalingam and P. Venkataswami for Petitioners. 

V. Tyagarajan for X. S. Narayana Ayyar and N. Sivaswami for Respondents. 

The Court delivered the following 

Jupomenr.—This Civil Revision Petition is by the landlords against the Judg- 
ment of the Additional Judge, Gourt of Small Causes, Madras, confirming the order 
of the Additional Rent Controller refusing to order eviction of the respendents 
herein. 

The respondent company was occupying premises No. 84, Godown Street, 
G.T., Madras, as the tenant of the petitioner from 1928 onwards. At the inception: 
of the tenancy in 1928 there was nothing to indicate that there was any written 
lease between the parties. In 1943 there was a written lease for a period of three 
years and this lease cxpired by 31st January, 1946. Subsequently there were ne- 
gotiations between the parties for the execution of a fresh lease. The landlords 
who are the. trustees of a certain charity, known as Pappichetti Raghaviah Chetty’s 
charities through the manager of the charities sent a letter to the respondent for 
the purpose of executing a fresh lease which was more or less on the same lines as 
that of the previous one. That letter is Exhibit R-1 (a). In reply to that letter 
the tenant, namely, the present respondent wrote a letter. Exhibit R-3 was written 
by the Honorary Secretary of the charities on 28th of May, 1946, stating that one 
Sri G. Suryanarayana Chetty Garu has been elected president of the charities and 
that the lease deed might be drafted on the same lines as before With slight altera- 
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tions. The draft lease deed is Exhibit R-1 in the case and it contained a clause 
among other things that the lessees shall not assign, underlet or part with the posses- 
sion of the premises, demised without the previous sanction of the lessors in writing. 
The tenant did not approve of this clause and so wrote Ex ibiteR-2, dated goth 
November, 1946, stating that they have sent a copy of the lease deed with regard to 
Premises No, 84, Godown Street, after omitting the clause relating to sub-letting. 
It was further stated in that letter that this particular clause did not ex'st in the pre- 
vious deed wihich was registered in 1943 and so it was requested that the new 
clause regarding sub-letting need not be inserted in the fresh lease deed. Finally, 
the draft of the lease deed as suggested by the respondent was accepted by the peti- 
tioner and the regular lease deed was executed on 28th February, 1947 and registered 
on 23rd June, 1947. The said lease deed is Exhibit P-8 in the case. It states that 
the lease shall be for a term of five years commencing from 1st February, 1946. The 
lease will expire by 31st January, 1951. But before the execution of this lease deed, 
the respondent let into possession two sub-tenants and therfore at the time of execu- 
tion of the lease deed, P-8, there can be no doubt whatever that the respondent had 
sub-let the premises to two sub-tenants retaining a portion for themselves. In 
1951 by Exhibit P-1 the president of the Charities caused a communication to be 
sent to the respondent wherein it was stated that the municipal authorities were 
revising the assessment and that this was because of the fact that the respondent 
was collecting rents from the sub-tenants. Further the respondent was asked to 
give particulars regarding the number of sub-tenants occupying the premises and the 
total amount of rent collected by them from such sub-tenants. The re:pord :nt sent 
a reply to this letter on rgth April, 1951, giving out all the particulars regarding the 
number of sub-tenants and the total monthly rents collected. Finally on the 4th of 
August, 1951, a notice was sent by the petitioner calling upon the respondent to quit 
and deliver vacant posession of the premises on the ground that the respondent had 
Sub-let the premises without the. written consent of the landlord. The premi.es not 
being vacated as required in the notice, Exiibit P-3, an application was filed 
before the Rent Controller which, as already stated, was dismissed’and that order 
was confirmed it appeal by the Additional Judge, Court of Small Giuse, Madras. 


It is clear from the evidence and other relevant documents in the case that the 
respondent was a tenant of the petitioner occupying premises No. 84, Godown 
Street, G.T., from 1928 onwards and that he had sub-let the premises to other 
tenants. In 1946 after the expiry of the lease under Exhibit P-7 the respondent had 
sub-let portions of the premises to two persons, to one in March and to the other in 
August, 1946. 


The petitioners have availed themselves of the sub-lease by the respondent for 
the purpose of evicting him. Itis not disputed that at the time the respondent sub- , 
let the premises in March and August, 1946, he had not obtained the consent of the 
landlords in writing. It may be mentioned that by the time negotiations commenced 
for entering into a fresh lease in respect of the premises the Madras Buildings (Lease 
and Rent Control) Act had come into ex’stence by which a tenant cannot be evicted 
exept on certain grounds provided in the Act. This was Madras Act XV of 1946 
which czme into force on the first of October, 1946. Under this Act there was no 
provision for the landlord to evict his tenant on the ground ofsub-letting. Under sub- 
clause (2) of section 7 it was provided that the Controller, after giving the tenant a 
reasonable opportunity of showing cause against the application is satisfied that 
the tenant has after the commencement of the Act without the written consent of 
the landlord, transferred his right under the lease or sub-let the entire building or any 
portion thereof the controller shall make an order directing the tenant to put the 
landlord in possession of the building. Subsequent to this Act an amendment was 
introduced in 1951 by the Madras Act VIII of 1951 to section 7, sub-clause (2), provi- 
so 2; for the words, figures and letters “ after the 1st October, 1946” the words, 
figures and lettess “after the 2grd October, 1945,” were substituted. After the, 
commencement of the Act the tenant has no right to transfer his right under the lease 
or sub-let the entire building or-a portion thereof without the written consent of the 
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landlord, if the lease does not confer any right on him to do so. Iftherefore there was 
sub-letting without the consent of the landlord the controller can direct the tenant to 
put the landlord in possession of the building. The amendent came fhto force on. 
1st May, 1951. dt is under this amended provision that the landlord now seeks to- 
evict’ his tenant, the respondent. Under the 1946 Act the landlord cannot ask 
for eviction of his tenant on the ground that he has sub-let the premises unless the 
sub-letting was after rst October, 1946. Under the 1951 amendment the landlord 
can ask for eviction if the sub-letting is after 23rd October, 1945, without the written 
consent ofthe landlord. In the present case the sub-letting was in March and August, 
1946 and was therefore not after the commencement of the 1946 Act. It was only 
by the subsequent amendment in 1951 that the landlord derived his right to evict 
the tenant on the ground that he had sub-let the premises without the written con- 
sent of the landlord‘at any time after 23rd October, 1945. What was not provided 
in the 1946 Act was specially provided for by the Madras Act VIII of 1951 and 
the landlord was given the right to evict his tenant on the ground that he had sub- 
let the premises without his written consent unde: the new amendment. But under 
both the’ enactments, namely, the Madras Act XV of 1946 and the Madras Act 
VIII of 1951 the tenant has to obtain the written consent of his landlord before 
sub-letting the premises. In the present case it is not disputed that at the 
time, portions of the premises were sub-let in March and August, 1946, the res- 
pondent did not obtain the written consent of the petitioner. In these circum- 
stances the question is whether the tenant can be evicted. 


It was contended by the learned counsel for the petitioners landlords that the. 
terms of the statute are so clear and unambiguous that it could admit of only one 
interpretation, namely, that if there was sub-letting after 23rd October, 1945, with- 
out the written consent of the landlord then the landlord is entitled to evict his tenant 
notwithstanding the fact that he might have knowledge of sub-letting even earlier. 
Learned counsel relies upon the terms of sub-clause (2) (ii) (a) of section 7 and ur 
that the sub-letting in the present case being after 23rd October, 1945, the landlord 
is entitled to evict the tenant on the sole ground that the tenant has got obtained the 
written consent of the landlord for sub-letting. 


This argument of the learned counsel for the petitioners is met by the learned 
counsel for the respondent by contending that there was no sub-lease under the lease 
and that the sub-letting had been with the knowledge and acquiescence of the 
landlords and therefore the petitioners are estopped not only from questioning the 
sub-lease but that the provisions of sub-clause la) (ii) (a) of section 7 of the Rent 
Control Act cannot apply to the facts of the case. 


With regard to the first contention that it was not a sub-lease under the lease it is 
pointed out that in between 1st August, 1946 and 1st February, 1947, the tenancy 
was only on a monthly basis and it was only after the execution of the lease deed on 
28th February, 1947, it became a lease for a period of five years and that as the res- 
pondent had not sub-let portions of the premises after 28th February, 1947, the date 
of the lease sub-section (ii) (a) (2) of section 7 of the Act would not apply. But the 
terms of the lease are clear that the lease was for five years from ist February, 1946 
and according to the terms of the lease it would run from 1st February, 1946 to 318t 
January, 1951. Though the lease, as a matter of fact, was executed on 28th February, 
1947 and was registered still later on in June for the purpose of law it has to be cons- 
trued as a lease from 1st February, 1946, for a period of five years. The mere fact 
that the lease was executed and registered subsequent to 1st February, 1946, would not 
make the lease operative only from the date of its execution when both sides have 
agreed that the lease should run from 1st February, 1946, for a period of five years. 
Ifthe lease is treated as one for a period of five years from 1st February, 1946, then. 
certainly the sub-letting is after 1st February, 1946 and so it is a case of sub-letting 
under the original lease so that the provisions of sub-clause (ii) (a) (2) of section 7 of the 
Act will apply. Assuming for a moment that the lease commenced only from 
28th February, 1947, then it must be a monthly lease from 1st February, 1946, till 
28th February, 1947. If that is so then sub-letting was during the period ot the 
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monthly lease without the consent of the landlord in writing in which case also the 
provisions of (ii) (a) (2) of section 7 of the Act will apply so that there is no force in 
the content®n of the learned counsel for the respondent that there was no sub-letting 
under the lease. Looked at either way it seems to me that there was sub-letting 
under the lease. It is next contended that the petitioner knowing that there was 
sub-letting py the respondent had agreed to give the lease for a period of five years and 
that a clause in the draft lease relating to restriction in respect of sub-letting was 
omitted at the desire of the respondent and such being the case it must be deemed that 
the landlord had given implied authority to the tenant to sub-let portions of the 
premises, Assuming fora moment that this implied authority can be inferred 
from the circumstances, namely, that the landlord wanted a clause to the effect 
that the lessees shall not assign, under-let or part with the possession of the premises 
demised without the consent of the lessors in writing to be introduced in the lease deed, 
but that was not agreed to by the tenant and consequently this clause was with- 
‘drawn, the question is whether that will be sufficient to meet the requirements of the 
law regarding sub-letting under the provisions of the Madras Buildings (Lease and 
Rent Control) Act. In fact it was pointed out by Mr. Thyagarajan, learned counsel 
appearing for the respondent, that in cases where documents are silent about these 
matters, oral evidence can be let in under section g2 of the Evidence Act and that 
it is open to the Court to infer from the circumstances whether there was any oral 
agreement or implied authority for sub-letting. Assuming that both the possibilities 
are inferred in favour of the tenant the next question is whether that will meet the 
requirements of the statute. The section clearly says “ without the written consent of 
the landlord”. There is no ambiguity about it. The right, that is referred to in 
(ii) (a) (2) of section 7 of the Rent Control Act has to be read along with sub-section 
(2). If the lease does not confer any rights of sub-letting, in the context it can 
only mean that the consent must be in writing. Under the ordinary law a tenant or 
lessee has a right to sub-lease the property. But this right was taken away under the 
Act. In the lease deed there must be a specific clause authorising the tenant to 
sub-let the premises and in the absence of any such specific clause it cannot be said 
that the right, the tenant enjoys under the ordinary law with regard to sub-letting 
can be inferred. The Madras Buildings (Lease and Rent Control) Act curtails, 
abridges and modifies the ordinary law relating to landlord and tenant and the 
Act has, therefore, to be construed strictly. No doubt, the policy of the Legislature 
was that the rights of the tenants should not be affected unreasonably but subse- 
quent experience showed that some benefits be conferred on the landlord also. 
lt was with that object in view, that an amendment was introduced in 1951 by the 
Madras Act VIII of 1951 by which certain rights coupled with certain duties and 
liabilities were given to the landlord. It cannot be said that this law was intended 
mainly for the benefit of the tenants and therefore, every section in the statute must 
be construed only in favour of the tenant and against the landlord. The Act has to 
be taken as not merely conferring certain benefits on the tenant but also affording 
protection to the landlord. In short the ordinary rule of interpretation which 
` has to be applied to enactments, namely, that the provisions of the statute are to be 
strictly construed are not in any way affected by the policy of this enactment. If 
the strict rule of interpretation is applied there can be no doubt that on the facts of 
the present case there was sub-letting by the respondent during March and 
August, 1946, without the written consent of the landlords (the petitioners herein). 


The next point for consideration is whether the landlord is estopped from avail- 
ing himself of the provisions of sub-clause (ii) (a), of sub-section (2) of section 7 of 
the Act by his knowledge of sub-letting and implied permission as contended by 
the learned counsel for the respondent. That there can be no estoppel against a 
statute is clear from the decision in} Miss Dottie Karan v. Rai Bahadur Lachim Prasad 
Sinkat where it was observed as follows : 
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“Their Lordships are of opinion that they cannot constitute any estoppel in this case having 
regard to the fact that express provisions of the Registration Act have not been complied with”. 
‘There is also the well known proposition that there can be no estoppel “against the 
provisions of a stdtute. Learned counsel for the respondent contends that in this 
case the petitioner must be considered to have acquiesced or contracted out of the 
statute waiving his privileges under the statute and he relied for this position on the 
decision in Raja Chetty v. Fagannathadas Govindas1. 


Assuming that there can be a waiver the question is whether there is such a 
waiver in this case. Merely from the circumstance that a clause, viz., that the 
lessees shall not assign, let or part with possession of the premises demised without 
the previous sanction of the lessors which was sought to be introduced by the 
petitioner in the lease deed was later on dropped at the request or desire of the 
tenant it cannot be inferred that the landlord had waived his right under the Act. 


The next argument of the learned counsel for the respondent was on the plea of 
equity. He contended that the respondent has been in occupation of the premises 
in question from 1928 onwards sub-letting portions of the premises to others at reason- 
able rent and that in the absence of any complaint that the respondent has been 
m king profits by sub-letting, it is not equitable to evict h’m. I would certainly have 
upheld this contention if it were a case under the ordinary law. But this is a case 
under a special enactment which curtails the rights of the owner in property to a 
very great extent. In interpreting or applying the provisions of the special enact- 
ment no question of equity arises. I do not, therefore, agree with Mr. Thyaga~ 
rajan that this case should be governed by the principles of equity. I hold that the 
premises in question has been sub-let by the respondent without the written consent 
of the landlord, the petitioner afier september, 1945 and, therefore, the landlord 
is entitled to evict the respondent on that ground. The orders of the Rent Controller 
and the Additional Judge, Court of Small Causes, are hereby set a:ide and there will 
be an order for eviction. The Civil Revision Petition is allowed with costs both here 
and in the Courts below. Time for vacating the premises six months, 


R.M. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. JusTIcE RAJAGOPALAN. 
P.V. Lakshmi Ammal .. Petitioner* 


2, 


State of Madras, represented by the Secretary, Education 
Department, and another .. Respondents. 


Land Acquisition Act (I of 1894), section 49—Scope and effect—Application claiming that land acquired 
forms of house—Dismissal on ground of or laches—Legality—Duty of Authority to refer question to 
High Court— Refusal—Writ of mandamus—High Court’s power to tiie Constitution of India, Arti.le 226. 


There is nothing in the scheme of section 49 of the Land Acquisition Act which enables or entitles 
the statutory Authority under the Act to dismiss an application praying that the whole house’ of the 
applicant should be acquired because the land acquired was part of the applicant’s house within the 
meaning of section 49 (1), either on the ground of delay in applying or on the ground of delay coupled 
with laches on the part of the applicant. 


Under the proviso to section 49 (1), when the applicant claims that the land acquired forms 
part of the applicant’s house, the determination of the question whether the land does or does not 
orm part of the house is left to the exclusive jurisdiction of the civil Court. The statutory authority 
has no option but to refer the question to the determination of the Court. If the authority dismisses 
the application, the refusal to refer the question is wrong and has to be set aside. The High Court 
will issue a writ of mandamus to direct the statutory authority to refer the question to the civil Court 
under section 49. pe 


Secretary of State for India v. Narayanaswami Chettiar (1931) I.L.R. 55 Mad. 391, re ied on. 





1. (1949) 2 M.L.J. 694. 
* W. P. No. 276 of 1954. goth November, 1955. 
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Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstanceg stated in the affidavit filed therewith, the High Court will be pleased to 
issue a writ of certiorari calling for the records relating to the Land Acquisition pro- 
ceedings in R.C. No. 2363/51-B regarding S. No. 515-2-B in Tiruvaiyaru Village, 
Tanjore District, or in the alternative to issue a writ of mandamus directing the end 
Respondent herein to refer to the civil Court the question as to whether the site 
proposed to be acquired is or is not a part of the building as defined in section 49 
of the Land Acquisition Act. 

S.A. Seshadri Ayyangar for Petitioner. 

The Special Government Pleader (V.V. Raghavan) on behalf of the Respondents. 

The Court made the following i 

_ Oxprer.—It may not be necessary to set out all the details of the chequered 
history of:the proceedings under the Land Acquisition Act, out of which this appli- 
cation to the Court under Article 226 of the Constitution has arisen. 

On 11th June, 1952, the Government published a declaration under section 
6 of the Land Acquisition Act, to acquire 28 cents of land. The petitioner claimed 
that this extent of 28 cents was the backyard of her house in Tiruvaiyaru, known 
as Dewanvada Buildings. The award was passed on 7th November, 1953. An 
earlier attempt of the petitioner to move the Revenue Divisional Officer, who was 
the Collector for the purposes of the Act, under section 49 of the Act failed.- After 
the award had been passed on 22nd February, 1954, the petitioner applied 
afresh to the Revenue Divisional Officer under section 49, claiming that the land 
acquired by the Government was part of the whole house, and expressing the peti- 
tioner’s desire that the whole property, house, backyard and all could be acquired 
by the Government. 

That application was rejected by the Revenue Divisional Officer on 7th April, 
1954 ; and it is the validity of that order that has been challenged in this appli- 
‘cation preferred by the petitioner under Article 226 of the Constitution. 

The attention of the Revenue Divisional Officer was drawn to the decision 
of this Court in Secretary of State for India v. Narayanawsami Chettiar’. At page 401 
Ramesam, J., laid down, 

“ there is nothing in section 49 requiring the claimant to put forward this particular claim, 
namely, that the whole house should be acquired at any particular stage of the proceedings ”. 
With that view Cornish, J., concurred. See his observations at page 406. The 
Revenue Divisional Officer observed that there had been considerable delay on the 
part of the petitioner, and that her laches should suffice to reject her application 
preferred long after the award itself had been passed. I am unable to see any- 
thing within the scheme of section 49 of the Act which enables the statutory 
authority to dismiss an application either on the ground of delay or on the ground 
of delay coupled with laches on the part of the applicant. 

The learned Government Pleader urged that the Revenue Divisional Officer 
had to be satisfied that the land acquired was part of the house within the meaning 
of section 49 (1). It was not on the ground that the land was not part of the house, 
that the Revenue Divisional Officer rejected the application. Even if he had 
done so, in my opinion, such a decision would have been without jurisdiction. The 
second proviso to section 49 (1) specifically directs that, if any question arises 
whether any land proposed to be taken under the Act does or does not form part 
of a house, that question has to be referred for the determination of the Court— 
the civil Court—-; and the determination of that question is left to the exclusive 
jurisdiction of the Court. 

Since the petitioner satisfied the requirements of section 49 by her application 
dated gend February, 1954, in the circumstances of this case, the Revenue Divisional 
Officer had no option but to refer the question to the determination of the Court 
as defined by the Act. His refusal to refer the question for the determination of 
the Court waf, therefore, wrong. 


1. (1931) I.L.R. 55 Mad. 391. 
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The order of the Revenue Divisional Officer, dated 7th April, 1954, is set aside. 
Though it was a writ of certiorari the petitioner asked for specifically, át is really 
a writ of mandamus, that has to issue in the circumstances of the case. A writ of 
mandamus will issue to direct the Revenue Divisional Officer to refer the question 
at issue for the determination of the civil Court as required by section 49 of the 
Act. Petition allowed. No costs. e 

P.R.N. — Petition allowed, writ issued — 


IN THE HIGH COURT OF JUDIGCATURE AT MADRAS. 


Present :—Mnr. Justice RamaswaMi GOUNDER. 
T. Velu Servai .. Appellant* 
a. 
Srinivasa Iyengar and another .. Respondents. 

Hindu Law—~Widow—Acquisitions by—If accretions to estate of her own absolute property—~House built 
by widow with her own funds on land forming part of husband's estate—Absence of evidence of intention to give 
Pun house in favour of estate—Widow treating house as her absolute property in transactions and dealings— 

erence. 

The mere construction by a Hindu widow of a house with her funds ona vacant site forming 
part of her husband’s estate would not by itself, apart from other circumstances, be sufficient to show 
that she intended to renounce her rights to the house and to treat it as part of her husband’s estate, 
when apart from the mere construction of the house on the site there is no other evidence or cir- 
cumstance from which any such intention could be gathered. In a case where after such construc- 
tion, the widow has dealt with the house in transactions by her, as her absolute property, it cannot 
at all be held that the widow intended to give up her right to the superstructure for the benefit of” 
her husband’s estate. The house must be held to be her own absolute property. 

Rajah Venkata Narasimha Appa Rao v. Rajah Suraneni Venkata Purushothama Jagannatha Gopala Rao, 
(1908) 18 M.L.J. 409: I.L.R. 31 Mad. 321, distinguished. 

Penak arippan Cheity v. Arunachalam Chetty, (1926) 52 M.L.J. 571 : I.L.R. 50 Mad. 582 and Vithoba 
Bava v. Hariba Bava, (1869) 6 Bom.H.C.R. 54 (A.C.J.), relied on. 

Appeal preferred against the decree of the Gourt of the Subordinate Judge of 
Madurai, dated 23rd December, 1950 and passed in O.S.No. 28 of 4949. 


R. Gopalaswami Ayyangar for Appellant. 
K. Desikachari and S.S. Jagannatha Ayyangar for Respondents. 
' The Court delivered the following 


Jupement.—-The plaintiff, who is the present appellant, filed the suit to recover: 
possession of a house-property in Madurai Town. The site on which the house 
is constructed together with adjacent sites, which formed a block of vacant site,. 
originally belonged to Vyasarayamatam of Mysore. One Sundararajachar was 
the agent or Karwar under the Matathipathis from 1872 till his death in 1904. 
He was able to induce the then Matathipathi to grant him in perpetuity a lease- 
of the said property at a nominial rent of Rs. 20 per annum on 14th February, 
1885. Thereafter he sold the site to various persons, the suit site to one Srinivasa 
Ayyangar for a sum of Rs. 88 under a registered sale-deed, dated 6th August, 1897. 
Some time later, Srinivasa Ayyangar died issueless, leaving only his widow, Lakshmi 
Ammal. She is said to have put up the present house on the suit site and was in 
enjoyment thereof till her death in 1937. Treating this house as her absolute 
property, she executed a will, Exhibit A-11, in favour of her sister, Kothai Ammal. 
The latter died in 1945, leaving an adopted son, Sundararaja Ayyangar, from. 
whom the plaintiff purchased the suit property under Exhibit A-6, dated 7th March, 
1948, for Rs. 5,000. It will therefore be seen that the plaintiff claims title through 
Srinivasa Ayyangar’s widow, Lakshmi Ammal. But he had three hurdles to get 
over: (1) that his vendor, Sundararaja Ayyangar, should be proved to be the adopted 
son of Kothai Ammal and her husband, Aravamuda Ayyangar, (2) that the will 
executed in favour of Kothai Ammal by her sister, Lakshmi Ammal, was genuine- 
and was executed in a sound disposing state of mind, and (3) that Lakshmi Ammal 
had absolute power of disposition over the property. As regards* points 1 and. 


* Appeal No. 482 of 1951. 1rth October, 1955. 
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2, the learned trial Judge found in plaintiff’s favour, and they were not controverted 
in this appgal. The contention in the present appeal was confined only to the question 
whether the suit property belonged in absolute ownership to Srinivasa Ayyangar’s 
widow, Lakshmi Ammal. It may be mentioned that Srinivasa Ayyangar died 
issueless some time after 1897, but leaving a brother, one Tirumalai Ayyangar. 
‘The latteredied in 1939, leaving a son, who is the present first defendant, and 
his widow, the present second defendant. The third defendant had obtained a 
usufructuary mortgage of the suit house from Lakshmi Ammal under the document, 
Exhibit B-1, dated 1st October, 1933, but that mortgage is said to have been redeemed 
by defendants 1 and 2, and so, the third defendant claimed no further interest 
in the property. Thus, the contesting defendants 1 and 2 claimed title to the 
property as reversioners to the estate of Srinivasa Ayyangar after the death of his 
widow, Lakshmi Ammal. Therefore, the question is whether the suit house belonged 
to Srinivasa Ayyangar and whether Lakshmi Ammal had only a limited interest 
or whether it was her absolute property. 


The origin of Srinivasa Ayyangar’s title to the property was not very much 
in controversy. The site admitiedly belonged to Vyasarayamatam. It is stated 
that the site was leased in perpetuity to the Matam’s then Karwar, Sundararajachar, 
at a nominal rent of Rs. 20 per annum on 14th February, 1885. That document 
is not available. Then, it was alleged that the said Sundararajachar sold his in- 
terest in the site, namely, the lease-hold interest, to Srinivasa Ayyangar by a sale- 
deed, dated 6th August, 1897. That document too is not available. We are 
therefore left without any direct evidence as to Srinivasa Ayyangar’s title. Indeed, 
one would have been compelled to hold against it but for the fact that Lakshmi 
Ammal, through whom the plaintiff claims title, had made certain admirsions 
in her written statement, Exhibit A-2, in O.S.No. 112 of 1927. That was a suit 
filed by the then Matathipathi of the said Matam against the sons cf Sundara~ 
rajachar who was then dead and against his various alienees, of whom Lakshmi 
Ammal was one and was impleaded in that suit as defendant 21. It was alleged 
in the plaint iy that suit, Exhibit A-1, that the said Sundararajachar was able to . 
induce the then Matathipathi to grant in perpetuity a lease of the site at a nominal 
rent of Rs. 20 per annum on 14th February, 1885, but that the said lease was for 
no consideration binding on the Matam and was also beyond the powers of the 
Matathipathi. It was therefore prayed that the suit site and other sites should 
be put into the possession of the Matam free of the obstruction of the various 
alienees. It was further alleged in the plaint, that, though the alienees had put 
up structures thereon, their rights could not enure beyond the lifetime 
of the Matathipathi who granted the lease and that they were bound to return 
the property in its original condition after removing all the structures put up by 
them. To that suit, Lakshmi Ammal who was defendant a1 filed her written state- 
ment, Exhibit A-2, contending that the permanent lease of 1885 to the said Sundara- 
rajachar was effected under unavoidable necessity and in the best interests of 
the Mutt itself and was therefore binding on it, and pleading in paragraph 8 that 
her husband, Srinivasa Ayyangar, purchased the site in her possession, on which, 
the present house was built, from the said Sundararajachar for Rs. 88 under a 
registered sale-deed, dated 6th August, 1897. There is therefore the admission 
of Lakshmi Ammal herself that the purchase of the suit site was made by her husband 
in 1897 from the said Sundararajachar. That purchase must have been only 
of the leasehold interest, because, Sundararajachar himself held only a lease-hold 
interest in perpetuity. Itwas further alleged by Lakshmi Ammal in the same 
paragraph of her written statement that her husband built a house thereon at a 
cost of Rs. 600, but that the house fell down twice on account of floods in the Vaigai 
river, and that thereafter, she built the present house at a cost of Rs. 500. She 
therefore prayed that in case the Court found that the Matam was entitled to recover 
possession of the site, it should not be granted such relief without payment of the 
above-mentionecesum of Rs. 1,100 being the cost of construction, together with Rs. 88 
the sale price for the site. The suit ended in a compromise, Exhibit A-4, and 
the decree, Exhibit A-3, which provided that so far as the suit site was concerned 
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defendant 21, that is Lakshmi Ammal, shall enjoy the property “absolutely, with 
full powers of alienation by way of sale, mortgage or gift or otherwįse without 
any manner of ay by plaintiff and his successor in title ”, but she was 
to pay into Court Rs. 290 per ground made up of Rs. 240 being the capitalised 
value for 20 years at a monthly rental of one rupee per ground and Rs. 50 premium 
within six months from the date of the decree in proportion to the area ofthe house- 
site. The capitalised value and the premium which she was liable to pay for the 
extent in her possession came to Rs. 181-4-0. The fact that subsequently she dealt 
with it as her absolute property is by itself enough to show that she must have de- 
posited that amount and fulfilled her obligations under the compromise. 


In these circumstances, learned counsel for the plaintiff appellant contended 
that what was purchased by Srinivasa Ayyangar was only a lease-hold interest and 
that what Lakshmi Ammal got under the compromise was absolute title by reason 
of the fact that she paid out of her funds a sum of Rs. 181-4-9. The evidence of 
the second defendant herself shows that her husband, Tirumalai Ayyangar, and 
Srinivasa Ayyangar had no joint properties and that Srinivasa Ayyangar had no 
profession and led a hard life and did not live long and was sickly. It is therefore 
clear that except this property which could not have yielded any income as a large 
portion of it was in the occupation of Lakshmi Ammal herself, she got no other 
source of income from her husband. It is therefore possible that out of her own 
funds, she paid the said sum of Rs. 181-4-0 under the compromise decree. But 
the question is whether that alone is sufficient to show that the property was acquired 
by her absolutely with the said sum of Rs. 181-4-0. The admitted fact was that 
the site had been purchased by her husband from Sundararajachar. As we have 
not got the sale deed, it is difficult to say that what was in fact purchased by him 
was only the leasehold interest and not full title. It may be that the title was de- 
fective, and so, the suit was filed by the Matam to recover possession of the pro- 
perty. It was because of the sale in favour of Srinivasa Ayyangar, his widow, 
Lakshmi Ammal, was added as a defendant to that suit. She ogly represented 
her husband’s estate in that suit. It was clearly on the foundation of the purchase 
made by her husband, whatever that purchase really meant, she was able to secure 
absolute title. The basic right on which the absolute ownership was acquired 
was that of the husband. If, therefore, the imperfect title of the husband was 
converted into full ownership by the efforts and funds of the widow, clearly, the 
benefit must belong to the estate and not to her. I therefore agree with the learned 
trial Judge that the acquisition of full ownership under the compromise decree 
enured only for the benefit of the estate, and that, in any case, the vacant site of 
the suit property must be held to belong to the estate, and, therefore, to the re- 
versioners, defendants 1 and 2. 


As regards the superstructure, the contention for the defendants is that the 
husband, Srinivasa Ayyangar, himself had put up the contruction. It is’ true 
that Lakshmi, in her written statement in the previous suit, admitted that her 
husband built a house on the site at a cost of Rs. 600 ; but she alleged that that 
house fell down on account of the floods in the Vaigai river and that thereafter 
she built the present house at a cost of Rs. 500. Her statement that her husband 
put up the construction at a cost of Rs. 600 but that the house was washed away 
in the floods must be taken together as one piece of admission. It cannot be dis- 
sected and the admission in regard to the construction by her husband alone taken, 
leaving aside the other part of the same admission, namely, that her husband’s 
construction was washed away by the river. There is no acceptable evidence 
-on the side of the defendants that the house constructed by Srinivasa Ayyangar 
‘continued to exist and that that is the present house. On that point, we have 
-only the evidence of D.Ws.1 and 2, of whom D.W.1 is the second defendant herself. 
She is aged 60 years and is said to have been married into thisefamily when she 
was 12. According to her, from the date of her marriage, the house was in the 
game condition and it was not true that it fell down or that it was reconstructed 
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by Lakshmi Ammal. Her evidence is thoroughly interested and not much weight 
can be given to it. D.W.2 is a neighbour but he came into that street only 15. 
or 16 years ago; and so, his evidence that during the last 40,years, he had not 
known that the suit house was destroyed or that Lakshmi Ammal rebuilt 
it does not carry much weight. That apart we have no idea as to when Lakshmi 
Ammal re@onstructed the house. In any case, it was earlier than 1927. It may be 
that the house which D.Ws. 1 and 2 say they have always been seeing is the house 
constructed by Lakshmi Ammal and not by her husband. We must therefore 
take it that the house constructed by Srinivasa Ayyangar was washed away in the 
floods, so that the present house must have been the one constructed by Lakshmi 
Ammal. That is what she says in her written statement. It is difficult to find 
any reason why she should have made a false statement in her written statement. 
She could not get any extra compensation for the house of the husband which 
was washed away. She did not gain anything by stating that the house then in 
ex stence was constructed by hér at a lesser cost than the one constructed by her 
husband. I therefore think that the proper inference to be drawn, in the circums- 
tances, is that the present house was the one constructed by Lakshmi Ammal out 
of her funds. As stated above, her husband left no other property capable of yielding 
any income, from out of which she could be stated to have constructed this house. 


But it was contended by the learned counsel for the defendants that even 
60, if a widow spends her moneys and constructs a house on a site belonging to her 
‘husband, it must be construed as sufficient evidence of an intention to renounce 
her right to the superstructure and treat it as part of the husband’s estate. In 
support of that contention, he relied on the decision reported in Rajak Venkata 
Narasimha Appa Rao v. Rajah Sureneni Venkata Purushothama Jagannatha Gopala Rao}. 
At page 325, there is no doubt this observation :— 

“Moreover, the buildings being, to large part, on land belonging to the estate, would go with 
the estate, apart from any mtention of Chinnayya to treat them as part of the estate”. 

But, in thgt case, there was more than a mere construction of the house on the 
husband’s estate, for, in the gift deed in favour of Chinnayya, it was stated that the 
vacant site and house shall vest in her along with the estate, that is, part and parcel of 
the estate. In fact, in Periakaruppan Chetty v. Arunachalam Chetty®, where a Hindu 
who had no coparceners built a house worth about Rs. 40,000 with his 
self-acquisitions on an ancestral site worth a few rupees, and, several years later, adop- 
ted a son and lived with him in the house, it was held that the mere fact that the 
superstructure which was built out of self-acquired funds was raised on the ancestral 
site, did not render it joint family property. At page 587, Kumaraswami Sastri, J., 
observed thus :— 

“ I do not think that, by building with self-acquired funds on the ancestral site worth a few rupees 
a superstructure costing several thousands, the house became joint family property”. 

Reilly, J., put the matter thus at page 593 :— 

“Mr. Varadachariyar contends that the mere building of the house on joint family land is 
such a physical mingling of it with the land that the characteristics of the land must attach toit. But 
the owning of a house by one man and of the land on which it stands by another is a matter of such 
ordinary occurrence that we cannot ignore it when trying to ascertain the intention of the builder in 
such a case. In Vithoba Bava v. Hanba Bava‘, the principle that a member ofa jomt family building 
a house with his own funds on joint family land may retain the house as his separate property was 
recognised and was the basis of the decision. No case to the contrary has been quoted before us. 
The fact that a house ig built by one member of a joint family on joint family land cannot there- 
fore be regarded as sufficient by itself to show that he intended to waive his right to the house as his 
separate property if he built it with his separate funds.” 

It is therefore clear that mere construction of the house by a widow with her funds 
on a vacant site belonging to her husband’s estate would not by itself apart from other 
circumstances, be sufficient to show that she intended to renounce her rights to the 
house and to treat it as part of her husband’s estate. In this case, apart from mere 
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construction of the house, we have no other evidence or circumstances, from which 
any such intention could be gathered. On the other hand, in 1933, she executed a 
mortgage with possession in favour of the third defendant, describing the property as 
belonging to her. Then, in 1937, she executed a will in favour of her sister on the 
footing that it was her absolute property. It must also be remembered that what her 
husband could have purchased was only a leasehold interest for a small suth of Rs. 88. 
‘On that, she spent a comparatively large sum of Rs. 500 and put up this construction. 
It cannot therefore be stated that in those circumstances, the widow intended to 
give up her right to the superstructure for the benefit of her husband’s estate. 


The result is that the vacant site of the suit property would belong to the rever - 
sioners, defendants 1 and 2, and the superstructure to the plaintiff. The appeal is 
therefore allowed only to the extent of the superstructure of the suit property, and 
dismissed in other respects. The plaintiff will be at liberty to dismantle and 
remove the superstructure at his own cost within six months from this date, or, at his 
option to be exercised within the said period of six months, be entitled to recover the 
value thereof from defendants 1 and 2 on ascertainment by the trial Court on his 
application. In default of the plaintiff either removing the superstructure or exerci- 
sing the option aforesaid within the said period, the defendants 1 and 2 will be at 
liberty to demolish it and recover the costs thereof from the plaintiff. 


In the circumstances, the parties will bear their own costs in both the Courts. 
P.R.N. — Appeal allowed in part. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAJAGOPALA AYYANGAR. 


A. V. Subramaniam, by partner A. V. Subramania Mudaliar .. Petitioner* 
v. 
Ramachandra Beharilal, through its proprietor Beharilal .. Respondent. 
Cios! Procedure Code (V of 1908), Order 6, rule 17—Amendment of cause title beforg or after judgmeni— 
Extent of—Substituting the real name for a trade name after judgmeni—Permissibility. 
Trade names are not traps for the unwary and no person can obtain any advantage when sued 


zin such trade name or in the name in which he had dealings which gave rise to the suit by saying that 
such a name was actually borne by a dead person and that therefore the suit and decree are nullities. 


When the substantive judgment is not being altered, but only the title of the action, the Court 
has ample jurisdiction to correct any misnomer or misdescription at any time whether before or after 
judgment. The Court has jurisdiction to alter the title of a suit by describing the defendant in the 
name he says is his correct name though trading in another name. 


The crucial test is “ whom did the plaintiff intend to sue”. It is the person with whom he had 
dealings. The fact that the name in which the defendant did business was a trade name and hap- 
pened to be the name of someone who died long ago does not alter the identity of the person who 
either had dealings with the plaintiff or whom the plaintiff intended to sue. 


Pearlman (Veneers) Lid.. Bartels, In re, (1954) 3 All E.R. 659 and Mura Mohideen v. Mahomed, 
(1955) 1 M.L.J. 937, referred to. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif of Erode, dated 3rd July, 1952 and 
:made in I.A. No. 1958 of 1951 in O.S. No. 417 of 1948. 


R. Gopalaswami Ayyangar for Petitioner. 
M. R. Narayanaswami for Respondent. 
The Court delivered the following 


Jopement.—The plaintiff is the petitioner in this revision. He filed an applica- 
tion I.A. No. 1958 of 1951 under Order 6, rule 17 and section 151, Civil Procedure 
‘Code, for the amendment of the cause title in the plaint and the judgment and decree 
in respect of O.S. No. 417 of 1948 on the file of the District Munsif’s Court of Erode 
which he brought for the recovery of Rs. 2861-2-0 and in which he obtained a 
decree. But the application bas been dismissed and the revision is @gainst this order. 
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The facts necessary to understand the points lie in a very brief compass. The 
plaintiff is a, firm carrying on business under the name and style of A. V. Subra- 
maniam. This firm had certain transactions in turmeric with a person carrying on 
business under the name and style of “ Ramachandra Behari Lal” at Aligarh. There 
were notices which preceded the suit and as the person trading in the name of Rama- 
chandra Bekari Lal did not comply with the demands of the plaintiff, O.S. No. 417 
of 1948 was filed on 27th July, 1948, against “Ramachandra Behari Lal” who was 
described in the plaint as “Ramachandra Behafi Lal, father’s name not known, 
carrying on business at Aligarh”. Several notices were taken out through Court to 
the defendant and all of them were returned unserved with the endorsement that there 
was no person of that name at Aligarh. Finally the learned District Munsif direc- 
ted fresh service and notice by registered post by an order, dated 15th November, 
1948. Such a notice was despatched by the plaintiff and evidently it was returned 
with the endorsement “refused”. I am saying “evidently” advisedly because though 
the entire records of the suit in the Court of the District Munsif have been called for, 
the refused registered cover is not among them. But there is a note in the judge’s 
notes paper reading thus: “Registered post to the defendant Refused”. After 
this the case came on for disposal on 16th February, 1949 and on that date the note 
made by the District Munsifruns thus : : 


“Service to the defendant returned, Called absent. Set ex part. P.W. 1 examined. 
Exhibit A-1 and Exhibit A-g marked. Claim proved. Suit decreed with costs. 16th February, 


1949”. 

After getting this decree the plaintif had the decree transferred to the Court 
at Aligarh for execution and there Ramachandra Bihari Lal took an 
objection that his description in, the cause title was mis-leading and that the 
decree could not be executed without the amendment of the cause title. The 
difference between the description of the defendant as shown in the original 
cause title and that to which he seeks to amend may be stated briefly in 
these terms. Originally the plaintiff was under the impression that Rama- 
chandra Bihari Lal was an individual trading in his own name. The defendant 
however has put forward the objection that he is Bihari Lal, son of Ramachandra 
and therefore Ramachandra Bihari Lal is not a person who is trading under the name 
of Ramachandra Bihari Lal. In the counter-affidavit which has been filed to this 
application for amendment the defendant does not dispute that it was he that had 
dealings with the plaintiff in turmeric which led to the suit claim. This is indeed pro- 
ved by Exhibits A-1 and, A-2 which preceded the filing of the suit. In Exhibit A-1 
which is a notice issued on behalf of Ramachandra Bihari Lal by his lawyer the defen- 
dant is described as “‘ Messrs. Ramachandra Bihari Lal, Aligarh.” It alleged that 
the plaintiff had broken the contract and threatened him with a suit for damages for 
breach. The reply of the plaintiff is Exhibit A-2 and that is addressed to the lawyer 
on behalf of the latter’s client “Messrs. Ramachandra Behari Lal of Aligarh”. 
It may be mentioned that in this notice whose receipt is not denied in the affidavit 
filed in the present application the plaintiff intimated to the defendant that he had 
filed a suit O.S. No. 417 of 1948 in the District Munsif’s Court of Erode and 
informed him that the suit was posted for hearing on 16th February, 1949. This 
letter was dated roth January, 1949. Obviously this gave the defendant sufficient 
time to appear in Court and defend the action, if he was so minded. It is in 
these circumstances that the present application came to be made. 

In the counter-affidavit filed by the respondent there are two principal grounds 
which are mentioned as precluding the relief claimed by the applicant, viz., (1) that 
the decree was obtained ex parte without proper service on the defendant and on 
improper and illegal grounds and (2) that as Ramachandra Bihari Lal was the name 
of his father who had died nearly 20 years ago the suit must be deemed to be one 
against a dead person and not against the defendant and therefore the decree must 
be deemed to be a nullity and not capable of being amended and that the amendment 
of such a decree would amount to passing a decree against one who had not been 
heard and who had no opportunity of defending the suit. 

The Judgment of the learned District Munsif is not very helpful in construing 
either the facts or the legal propositions involved in this application for amendment 
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Learned counsel for the respondent frankly conceded that he could not support 
the reasoning in this judgment but would seek to support the order by arguments 
which he would address to this Gourt. As the defendant was declared ex parte and as 
I was impressed. with the fact that if really the defendant had not been served by 
reason of any mistake on the part of the plaintiff in the description of the defendant 
in the cause title, the latter should not suffer by having a decree pagsed against 
him without being heard and without an opportunity of contesting iton merits. I 
had the papers called for from the~District Munsif’s Court of Erode for the purpose 
of judging the justess of this grievance. I have set out earlier the result of these 
records. They clearly show that the present defendant had full knowledge of the 
institution of the suit and the date of its hearing by reason of the lawyer’s notice, 
Exhibit A-2 and that under orders of Court notice of summons had been forwarded 
to him by registered post which he had refused and it was in these circumstances 
that he was declared ex parte and a decree passed against him. I do not, therefore, 
consider that there is any justification for any grievance or complaint that any in- 
accuracy in the description of the defendant had prejudiced him to any extent. 

We therefore start with this basis that it was Bihari Lal, son of Ramachandra, 
who had transactions which gave rise to the suit, with the plaintiff and that he was 
the individual with whom notices Exhibits A-1 and A-2 were exchanged. Lastly, it 
was this identical individual who was intended to be sued in O.S. No. 417 of 1948. If 
so much is conceded or has to be conceded, the only question is whether the fact that 
the name of the defendant is Bihari Lal, son of Ramachandra or in ordinary parlance 
Ramachandra Bihari Lal and he was described as a person whose father’s name was 
unknown and whether the fact that the name of the defendant’s father was itself 
Ramachandra Bihari Lal make any difference to the legality and validity of the decree 
passed by the Court? The argument advanced on behalf of the respondent that when 
the plaintiff described the defendant as Ramachandra Bihari Lal he must have meant 
the father of the respondent is obviously untenable. This individual had died years 
back and though the son who bore the same name continued the trade in the name 
of the father, it was the son, the present respondent, that had dealings with the plaintiff 
and it was that person who alone was intended to be sued. Does it then make any 
difference if the cause title to the plaint did not say that the respondent was i 
on business in the name of Ramachandra Bihari Lal? I am clearly of the opinion 
that it does not. There is here no suit against a dead person as is argued for the 
respondent for Ramachandra Bihari Lal who was named as the defendant was not 
thé father but the son with whom alone the plaintiff had dealings. Trade names are 
not traps for the unwary and no person can obtain any advantage when sued 
in such trade name or in the name in which he had dealings which give rise to the 
suit by saying that such a name was actually borne by a dead person and that there- 
fore the suit and the decree are nullities. 

In my opinion the question raised in the present case is concluded by the judg- 
ment of this Court in Mura Mohideen v. Mahomed. I was the member of the Bench 
and in the course of the judgment stated : 

“Tf however imperfectly and incorrectly a party is designated in a plaint the correction of the 
error is not the addition or substitution of a party but merely clarifies and makes apparent what 
was previously shrouded in obscurity by reason of the error or mistake. The question in such a case 
is one of intention of the party and if the Court is able to discover the person or persons intended to 
sue or to be sued a mere mia-description of such a party can always be corrected provided the mistake 
was bona fide.” 

In that case the Court had to consider the correctness of an amendment which 
substituted the names of the individuals constituting the firm for the name of a firm 
carrying on business outside India. Possibly the decision of the Court of Appeal 
affirming the order of Slade, J., in chambers in Pearlman (Veneers) Lid., Bartels, In re?, 
is even more apposite to the present case. The plaintiffs Pearlman (Veneers), Ltd. 
entered into contracts with a concern carrying on business at Langenberg, in Germany 
which was described on its notepaper by the defendant as “Bernhard Bartels”. The 
defendant had broken the contract and the plaintiffs filed a suft in England and 
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obtained a decree for a considerable amount. It may be mentioned that the defen- 
dant entered appearance and defended the action and it was.after repelling the de- 
fence that a decree was passed. Subsequently, the plaintiffs sought to enforce that 
judgment in the German Courts. Before those Courts the defendant raised a plea 
that his true name was Josef Bartels and that there was no such person as Bernhard 
Bartels thoggh it was admitted that it was the name under which he traded. In 
the English action the defendant was described as Bernhard Bartels and not Josef 
Bartels carrying on business in the name and style of Bernhard Bartels. The plea 
on that account was that the decree had been obtained against an assumed natural 
person who did not exist. To overcome this very technical point the plaintiffs 
applied to the English Courts for leave to amend the cause title by describing the 
defendant as Josef Bartels trading as Bernhard Bartels. The Master and the Judge 
in Chambers, Slade, J., made the necessary amendments and the defendant filed 
an appeal to the Court of Appeal contending that the Court had no jurisdiction 
to amend the judgment once it had been entered. Denning, L.J., said : 

“ When the substantive judgment is not being altered, but only the title of the action, it is to 
my mind quite plain that this Court has ample jurisdiction to correct any misnomer or misdescrip- 
tion at any time whether before or after judgment...... All that is necessary to be done, which this 
Court has ample power to do, is to alter the title by describing the defendant in the name he now 
says is his correct name, Josef Bartels, but adding, so that there shall be no possibility of misunder- 
standing, “trading as Bernhard Bartels.” 

Hodson, L. J., who agreed doubted whether it was necessary to amend and whether 
even without an amendment the plaintiffs could not still execute the decree in the 
German Courts, This case is to my mind very near to the present case and the only 
point of difference is thatin the case before the Court of Appeal the defendant 
appeared at the trial, engaged solicitors and defended the action. But here though the 
defendant had notice of the action and of the date of the hearing chose to remain 
absent for reasons best known to himself. In my judgment it makes no difference. 
The crucial test as I have said before is, whom did the plaintiff intend to sue. It was 
the person with whom he had the dealings. The fact that the name in which the 
defendant did bysiness was a trade name and happened to be the name of some one 
who died long ago does not alter the identity of the person who either had dealings, 
with the plaintiff or whom the plaintiff intended to sue. There being no doubt about 
these matters the plaintiff’s application for amendment ought to have been allowed, 


The revision petition succeeds and there will be an order to amend the pleadings, 
the judgment and decree as prayed forin I.A. No. 1958 of 1951 in O.S. No. 417 of 
1948. The petitioner will be entitled to costs of the revision. 

R.M. _ Petition allowed, 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS, 


Present:—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice PANCHAPA- 
KESA AYYAR. 
Kunjammal .. Appellani* 
D. 
Malayappa Iyer and another .. Respondents. 

Hindu Law—Limited owner—Daughier succeeding to father’s estate—Large part of estate consisting of 
moveable property and cash—If justifies appointment of receiver. at reversioner’s instance—-Civil Procedure Cods 
(V of 1908), Order 40, rule 1. 

It is not the law that wherever the estate or a large part of it,consists of moveable property and 
cash and the person in possession of the estate is a limited owner, such as a daughter succeeding to 
her father’s estate, a receiver should be appointed at the instance of the reversioners to the estate. 


There must be further proof of the fact that the conduct of the limited owner has been such ag to 
raise a reasonable apprehension of waste or fraudulent secretion to the detriment of the reversioners. 


Mayne’s Hindu Law, 11th Edition, page 305, referred to. 
Appeal against the decree of the Court of the Subordinate Judge of Pudukottai, 
in O.S. No. 49 of agqg. 
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A. Ruppuswami for Appellant. 
V. Seshadri and RF. S. Ramamurthi for Respondents. : ° 


Fhe Judgment of the Court was delivered by 

Rajamannar, C.7.—This is an appeal by the defendant in O.S. No. 49 of 1949 
in the Court of the Subordinate Judge of Pudukottai. She is the daughter 
of Vaithianatha Ayyar, who died on 7th March, 1946. She succeeded 
to him and is in possession of the estate as a limited owner. The suit was by the 
two brothers of Vaithianatha Ayyar, as presumptive reversioners, for the appointment 
of a receiver for the estate of Vaithianatha Ayyar, in the hands of the defendant- 
appellant. The plaintiffs prayed for the appointment of a receiver on the ground that 
the appellant was guilty of waste and a fraudulent design to convertand secrete the 
assets, a greater part of which consisted of outstandings and movables. The 
defendant-appellant denied having committed any waste or other injurious acts. 
She also denied any fraudulent design on her part to convert or secrete the asssets. 
The learned Subordinate Judge found on Issue No. 1 that the defendant has not 
been proved to be guilty of waste or other acts injurious to the reversion, but on 
Issue No. 2, he held that apart from proof of acts of waste, on the facts of the case, 
there was sufficient justification for the appointment of a receiver to safeguard the 
interests of the reversioners. 


The properties of Vaithianatha Ayyar, which devolved on the defendant, 
consisted of immovable property described in Schedule A to the plaint, movables, 
outstandings and deposits in Banks and the stock-in-trade of the business described 
in,Schedule B and a businesr, which was carried on by Vaithianatha Ayyar and was 
being continued by the defendant, set out in Schedule G. The plaintiffs did not 
seriously press their claim to have a receiver appointed for the immovable properties. 
But they did press their case as regards outstandings, movables and the business, 
The learned Judge held that even in respect of these assets, there was no positive 
proof of any fraudulent conduct on the part of the defendant. Having regard to this 
finding, the only way to understand the learned Judge’s conclusich that action is 
definitely called for to protect the interests of the reversion, appears to be founded 
merely on the fact that a great part of the estate consists of movable property like 
cash and outstandings, apart from the business. The learned Judge thought that it 
would be reasonable to appoint the defendant herself as the receiver for the properties 
in Schedule B, i.e., movables and outstandings, and he appointed one Sundaram 
Pillai, who was already a paid employee managing the business, as receiver in regard 
to the business. The learned Judge further directed the defendant to file into Court 
within two weeks from the date of the decree a statement of account disclosing the 
outstandings, movables and cash belonging to the estate. Similarly, Sundaram 
Pillai, as receiver of the business, was directed to file into Court within two weeks 
from the date of the decree, a report disclosing in full and in detail the stock-in-trade 
and assets belonging to the business. The defendant appeals against the decree of 
the learned Subordinate Judge. 


On the findings arrived at by the learned Subordinate Judge, which were not 
in any way canvassed before us, it appears to us that an appointment of a receiver 
‘was not called for. The learned Judge rightly quotes a relevant passage from 
Mayne’s Hindu Law, 11th Edition, page 305. But apparently he has overlooked 
the principles stated therein. In that passage we find the following : 

“ Though no specific acts of waste or mismanagement, are proved, yet where the property is 
movable or cash and her conduct is such as to raise a reasonable apprehension that if she is allowed 
to have uncontrolled possession of it, ahe would not administer it in accordance with the powers 
which the law confers upon her...........- me 
It is true that the property in Schedules B and C is movable or cash. That require- 
ment is satisfied. But we have no evidence whatever to prove that the defendants 
conduct was such as to raise a reasonable apprehension that if he were allowed 
to have uncontrolled possession of it, she would not administer it in accordance with 
the powers which the law confers upon her. Now there was no proof of any cone 
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duct of hers as raising a reasonable apprehension that if she is allowed to have 
uncontrolled possession of it, she would squander it. 


There is no authority for the position that wherever the estate, or a large part 
of it, consists of movable property and cash and the person in possession of the estate 
is a limited, owner, a receiver should be appointed. It is not the law. There 
must be proof of a further fact, namely, that the conduct of the limited owner has 
been such as to raise a reasonable apprehension. We are unable to follow the rea- 
soning of the learned Judge on which he finds that though no positive acts of waste 
or spoliation have been proved, there is room for reasonable apprehension of such 
waste or fraudulent secretion to the detriment of the reversioners. This finding is 
totally inconsistent with his earlier finding that there is no positive proof of any fraud, 
or waste. Ifthe mere fact that a portion of the estate consists of movables is sufficient 
to justify the appointment of a receiver in the case of a limited owner, then there will 
be practically no case in which a receiver need not be appointed. We therefore 
allow the appeal and set aside the decree in so far as it appoints the defendant and 
Sundaram Pulai as receivers in respect of the outstandings and the business res- 
pectively. We, however, confirm the decree of the Court below in so far as it directs 
the defendant to file a statement of account disclosing the oustandings, movables 
and cash belonging to the estate. It is represented to us that the defendant has 
since the date of the decree filed such a statement of account. The defendant will 
be directed to submit half-yearly reports about the business. Except for these two 
comparatively minor conditions imposed on her, the suit deserves to be and is 
hereby dismissed with costs throughout. 


P.R.N. -————¢ Appeal allowed, Suit dismissed. 


[FULL BENCH] 
IN THE HIGH GOURT OF JUDICGATURE AT MADRAS. 


Present :—Mr. P.V. RayaMANnar, Chief Justice, Mr. Justice PANCHAPAKESA 
AYYAR AnD Mm Justice RAJAGOPALA AYYAR. 


Siluvaimani Ammal .. Petitioner® 
v 


Thangiah Nadar .. Respondent. 


Divorce Act (IV of 1869), section 10—. pay Aiea by wife—Proof of cruslty—Vagus allega- 
tions of adultery and bare statement that res was ing a woman—If sufficient to warrant a finding of 
Decree nisi— Validity of—Section 22-—Decree of judicial separation on ground of cruelty—Power of 
High Court to pass. 
Fax On a finding of mere cruelty, a wife applying for dissolution of marriage will not be entitled to 
the reliefsought, because section 10 of the Divorce Act requires in addition to cruelty either adulte 
or desertion, Vague allegations of adultery, ciz., that the respondent had contracted intimacy wi 
some woman or evidence confined to a mere statement that the respondent was keeping a woman 
are not sufficient to sustain a finding of adultery on the part of the respondent. And when there is 
no proof of adultery either, a decree nisi for divorce cannot be confirmed but has to be set aside. But 
the petitioner would be entitled to a decree of judicial separation on the ground of cruelty alone under 
section 22 of the Act. ne 
Gase referred by the District Judge of Tirunelveli for confirmation by the 
High Court under section 10 of the Indian Divorce Act (IV of 1869) of the Decree 
nisi dated the 12th February, 1954, and passed in O.S.No. 1 of 1954 on his file. 


T. K. Subramania Pillai and S. Mohan for Petitioners. 


The Judgment of the Gourt was delivered by 

Rajamannar, C.7.—This is a wife’s petition for divorce under section 10 of the 
Indian Divorce Act. The parties are Indian Christians and were married according 
to Christian rites on the 18th June, 1929, at Siluvaipuram, Tirunelveli District. 
The grounds on which dissolution of the marriage was sought were (1) the husband’s 
adultery coupled With such cruelty as, without-cruelty, would have entitled her to a 
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divorce a mensa et toro and (2) adultery coupled with desertion without reasonable 
excuse for more than two years since 15th August, 1953. The only material evidence 
tendered by the petitioner was oral. She examined herself and another witness. 
The allegations in the petition as regards adultery were extremely vague, viz., that 
the respondent had contracted intimacy with some women. The _petitioner’s 
evidence on this point was confined to a mere statement that the resSondent was 
keeping a woman. The testimony of the other witness does not carry us further, 
for he too only says that the respondent was keeping another woman. On this 
evidence, it is impossible to return a finding of adultery on the part of the respondent. 
There is no proof of desertion. There is, however, evidence of cruelty. We see no 
reason to reject the testimony of the petitioner herself and she is corroborated to 
a certain extent by the other witness, The learned District Judge accepted that 
evidence and so do we. On a finding of mere cruelty the petitioner will not be 
entitled to obtain a decree of dissolution of her marriage, as section 10 requires 
in addition to cruelty either adultery or desertion. But under section 22 of the 
Act the petitioner would be entitled to a decree of judicial separation on the ground 
of cruelty alone. We therefore set aside the decree nisi for divorce passed by the 
learned District Judge and, instead, pass a decree of judicial separation between 
the petitioner and the respondent. 


P.R.N. _ Decree nisi set aside and decree 
of judicial separation passed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Mr. P. V. Rayamannar, Chief Justice anD Mr, Justick PancHa™ 
PAKESA AYYAR. 
Christine Saldanha f .. Appellant* 

1. v o 

G.M.B.D’ Souza and others .. ~Reghondenis: `` 

Succession Act (XXXIX of 1925), section 118—Applicability—Religious or charitable uses—Will— 
Bequest Pid saying Masses for repose of souls of testator his relations —Will not deposited in place provided 
by law for safe custody of will—Bequest—If void. 


A bequest for the purpose of saying Masses for the repose of the souls of the testator and his parents 
or other relations is a bequest for charitable uses, if not for religious and charitable uses falling under 
section 118 ofthe Indian Succession Act, and when the will containing such a bequest was not deposited 
in any place provided by law for the safe custody of wills as required by section 118, the bequest is 
vo. 


r ice Logue, (1906) 1 I.R., 247 and Caus, In re Lindeboom v. Camille, L.R. (1934) 1 Ch. 162, 
o: 

Appeal against the Decree of the Gourt of the Subordinate Judge of South 
Kanara, dated 6th March, 1950 in O.S. No. 70 of 1948. 


K. Krishnaswami Ayyangar and A.P.C. Albuquerque for Appellants. 


V. Tyagarajan, Mrs. Monica E. David, Messrs. Pais, Lobo and Alvares and T. 
Krishna Rao for Respondents. 


The Judgment of the Court was delivered by 

Rajamannar, C.7.—The only question which falls for decision in this appeal 
is whether a particular bequest by one J.P.N. D’Souza in his will dated 14th April 
1936, offends the provisions of section 118 of the Indian Succession Act ‘and is, 
therefore, void, and consequentially there is intestacy in respect of the property 
covered by the said bequest. The testator died on 4th August, 1944. - 

The material provision in the will runs as follows: : 

Clause 2.—‘* That I ueath these immoveable properties to the Lord Bishop of Mangalore 


who will collect the rent of the same from the tenants and after r paying land assgssment he will utilise 
the balance income in saying low masses for the repose of the souls of my father, mother and myself.” 





* Appeal No. 150 of 1951. - qth December, 1955. 


IIJ GHRISTINE SALDANHA 0. G. M. B. D'SOUZA (Rajamannar, C.7.). pl 


Clause 11 of the will has also some relevancy, it is as follows : 


“ That as I am the God-father of my sister Mrs. Bertile Rego, my nephew Louis D’Souza, son 
of Mrs, Piad Mary D’Souza, and my nieces Grace Noronha, daughter of . Stella Noronha and 
Emma Casteline, daughter of Mrs. Prescilla Jane Casteline, I desire that out of the income of my 
immovable properties a sum of Rs, 500 (rupees five hundred) shall be paid by the Lord Bishop of 
Mangalore togMrs. Bertile Rego at the rate of Rs. 50 a year for a period of ten years as also a sum 
of Rs. 50 cach to Louis D’Souza, Grace Noronha and Emma Castelmo at the time of their marriage 
or at the time of becoming a priest or nun or at the time of embracing religious vocation.” 

Section 118 of the Indian Succession Act runs thus : 


` “ No man having a nephew or niece or any nearer relative shall have power to bequeath any 

property to religious or charitable uses, except by a will executed not less than twelve months before ' 
bis death, and deposited within sıx months from its execution in some place provided by law for the 
safe custody of the will of living persons ”. 


The will was certainly executed more than twelve months before the death 
of the testator but it was not deposited in any place provided by law for the safe 
custody of wills. It therefore follows that if the bequest contained in clause 2 
quoted above is a bequest of property to religious or charitable uses, then the be- 
quest would be void. 


The learned Subordinate Judge of South Kanara held that the bequest was 
not one to which section 118 had any application because the bequest was in favour 
of the Lord Bishop of Mangalore and not in favour of any religious or charitable 
trust. The first defendant, the widow of the testator, appeals against this decision. 


No direct authority of any Court of this country has been brought to our notice. 
But Mr. K. Krishnaswami Ayyangar, learned counsel for the appellant, has cited 
to us decisions of other Courts which certainly have a bearing on the question in 
issue. The decision in O'Hanlon v. Logue+, is directly in point. One Ellen 
M’ Loughlin devised and bequeathed all her property to certain executors and trus- 
tees, inter alia, to pay the income from certain properties belonging to her from time 
to time to the Roman Catholic Primate of all Ireland for the time being, to be 
applied for the celebration of Masses for the repose of the souls of her late husband, 
her children and herself. It was held that the bequest was a good charitable be- 
quest and therefore was saved from the rule against perpetuity. Though the be- 
quest was for Masses for the individual souls of the testatrix and her relations, it 
was held to be charitable because, according to the doctrines of the Roman Catho- 
lic church, a Mass was primarily to public rite and its efficacy was not confined 
to the particular souls for whom it may be primarily intended but that such Masses 
would be for the benefit of the entire Roman Catholic community. Fitz Gibbon 
L.J., went to the extent of saying that a gift of money for Masses as a means of 
securing a private and exclusive benefit for the testator or his relations only would 
amount almost to blasphemy. This decision was followed by Luxmore, J., in 
Gaus, In re Lindeboom v. Camille®. There a Roman Catholic testator by his well 
bequeathed £1,000 for Masses foundation and others, and also four houses for one 
foundation Mass to be said for his soul and the souls of his parents and relatives 
during the space of twenty five years. It was held that the gift was charitable 
as being for the advancement of religion, because it enables a ritual act to be per- 
formed which is the central act of the religion of a large proportion of Christian 
people of Roman Catholic persuasion and also because it assists in the endowment 
of priests whose duty it is to perform the act. The learned Judge quoted with 
approval from the Irish decision above referred to, particularly the observations 
of the Lord Chancellor who said : 


“ Such is the evidence as to the exact nature of the Mass, both generally, and where a comme- 
moration of named dead is included. It is settled by authority which binds us that where there is a 
direction to celebrate the Mass ia public, the gift is a valid charitable one ; but what makes it chari- 
table is the performance of an act of the Church of the most solemn kind, which results in benefit 
to the whole body of the faithful”. 





1. (1906) 1 IR, 247. 2. L.R. (1934) 1 Ch. 162, 
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It was pointed out by the learned Judge that every Mass is offered to God 
in the name of the church to propitiate His anger, to return thanks for His benefits, 
and to bring down His blessings upon the whole world and that it was impossible, 
according to the doctrine of the church, that a Mass can be offered for the benefit 
of one or more individuals living or dead to the exclusion of the general objects 
included by the church. e 


_. Mr. Thiagarajan, learned counsel for the contesting respondent, the Lord 
Bishop of Mangalore, drew our attention to observations of Lord Simonds in the 
case of Gilmour v. Coats}, At page 447 the noble Lord said : 

"À consideration of the Irish cases shows that it has there been decided that a bequest for the 
saying of Masses whether in public or in private is a good charitable bequest . . . . . . And 
in In re Caus?, Luxmore, J., came to the same conclusion. I would expressly reserve my opinion on the 
question whether these decisions should be sustained in this House. So important a matter should 
not be decided except upon a direct consideration of it. It is possible that, particularly in regard 
to the celebration of Masses in public, good reason may be found for supporting a gift for such an 
object as both a legal and a charitable purpose. But it follows from what I have said in the earlier 
part of this opinion that I am unable to accept the view, which at least in the Irish cases is clearly 
expressed, that in intercessory prayer, and edification that public benefit which is the condition of 
egal charity is to be found.” 

The noble Lord, however, did not even suggest that the decision of Luxmore, J., 
was wrong. On the other hand the ratio decidendi of the decision in In re Caus*, 
was once more enunciated by Lord Simonds thus: 

“ A gift for the saying of Masses enables a ritual act to be performed which is recognized by a 
large proportion of Christian people to be the central act of their religion and secondly that it assists 


in the endowment ofp riests whose duty it is to perform the ritual act.” 


We have perused the speeches of the other noble Lords who took part in this case 
but we are not convinced that the decision in O’Hanlon v. Logue?, was doubted in 
so far as it applied to a bequest for the purpose of saying Masses for the souls of 
the testator and his relations. 

In the absence of any authority to the contrary, we think we ought to follow 
the rulings in O’Hanlon v. Logue®, and in In re Caus*, and hold that the bequest 
in question was a bequest for charitable uses, if not for religious and charitable 
uses. The bequest was therefore void as the will was not deposited in any place 
provided by law for safe custody. 

In clause 11 no doubt there is a direction by the testator that the Bishop“ of 
Mangalore should out of the income of the immovable properties bequeathed 
to him pay a sum of Rs. 50 per year to one Mrs. Bertile Rego and also a sum of 
Rs. 50 each to three persons at the time of their marriage or at the time of becoming 
a priest or nun or at the time of embracing religious vocation. It is arguable 
that this direction to pay over these sums of money to private persons does not offend 
section 118 of the Indian Succession Act. But that question does not directly 
arise in this appeal. That direction by itself certainly cannot validate the bequest 
in its entirety. 

We may also mention that a similar bequest in clause 8 of the will to the St. 
Francis Xavier’s Church, Bijey, Mangalore, for saying low Masses for the repose of 
the sole testator’s brother was held by the learned Subordinate Judge to be struck 
by the provisions of section 118 of the Indian Succession Act. On principle we 
are unable to see any difference between that bequest and the bequest in question 
in this appeal. 

On our above finding this appeal must be allowed and the decision of the 
learned Subordinate Judge set aside so far as the bequest to the Lord Bishop of 
Mangalore is concerned. 

It is impossible to leave this case without expressing our regret that the clear 
wish and intention of the testator cannot by virtue of our decision be carried into: 
effect. We hope that the appellant and other relations will see that the last wishes 
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of the testator are not completely disregarded simply because we have decided 
the question of the validity of the bequest according to law. 


In the result the appeal is allowed. The costs of both parties will come out 
of the estate. ` i 


P.R.Ne ——— Appeal allowed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice BASHEER AnMED SAYEED. 


Ethirajammal .. Petittoner* 
v. 
S.A. Venkatachariar .. Respondent. 

Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949), section 5 (1) and (4)—-Construction 
and relative scope—Jurisdiction—If governed by section 5 (1) or 5 (4)—Latter if overrides former. 

Section 5 of the Madras Hindu (Bigamy Prevention and Divorce) Act, 1949, is self-contained, 
and it makes a specific as well as a general provision. When there is a specific provision in section 
5 (1) that jurisdiction under the Act only arises where the marriage has been solemnised or where the 
party against whom the reliefis sought actually and voluntarily resides, the general provision in sub- 
section (4) of section 5 that the procedure applicable to suits should as far as possible be made appli- 
cable, in all proceedings in any petition presented under section 5 (1) or section 5 (2) cannot really 
override the specific provision in section 5 (1). So far as territorial jurisdiction is concerned it must 
be understood that the Legislature intended that the provision in section 5 (1) applied, and what 
is provided in section i (4) merely relates to the procedure for the hearing and disposal of the petition 
as ifit wasa suit. e latter provision does not affect the main question of jurisdiction. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge (Principal) of Ghingleput, dated 
1oth February, 1955 and made in O.P. No. 65 of 1953. 


K.S. Champakesa Ayyangar and K.C. Srinivasan for Petitioner. 

AM. Krisknaswami Ayyangar for Respondent. 

The Cours delivered the following 

Jupoment :—This Civil Revision Petition is against the order of the learned 
Subordinate Judge of Chingleput in O.P. No. 65 of 1953 filed under the Hindu 
Bigamy Prevention and Divorce Act, Act VI of 1949. 


The original petition was filed by the husband before the learned subordinate 
Judge under section 5 of the said Hindu Bigamy Prevention and Divorce Act for 
a dissolution of the marriage of the petitioner with the respondent in the said peti- 
tion. The respondent before the learned Subordinate Judge took the objection 
that the Sub-Court had no jurisdiction to hear and dispose of the original petition. 
The respondent relied upon section 5 (1) of the said Act which is to the following 
effect : 

“ Either party to a marriage solemnized before or after the commencement of this Act who has 
completed eighteen s of age may present a petition to the Subordinate Judge’s Court, the District 
Court or the City Civil Court, within the limits of whose jurisdiction the marriage was solemnized 
or the other party to the marriage actually and voluntarily resides, praying that the marriage may be 
dissolved on the grounds set forth.” 

It is conceded by the respondent before me that the marriage was solemnized 
at Srivilliputtur and it is also conceded by him fairly that the respondent is also 
voluntarily and actually residing at Srivilliputtur. This would certainly give 
the jurisdiction to the Sub-Court, Ramnad and not to the Sub-CGourt at Chingleput 
if the plain meaning of section 5 (1) is to be taken in its proper sense. But the 
learned counsel for the respondent contends that sub-section (4) of section 5 pro- 
vides that the procedure provided in the Civil Procedure Code, 1908, in regard 
to suits shall be followed so far as it can be made applicable in all proceedings in 
any petition presented under sub-section (1) or sub-section (2) and would not give 
jurisdiction to the Sub-Court, Ramnad. Though this contention has been upheld 
by the learned Subordinate Judge of Chingleput, I do not think I can agree with 


* C.R.P. No. 341 of 1955. 6th January, 1956. 
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him. When there is a specific provision made in the earlier part of the section 
that jurisdiction only arises where the marriage has been solemnized er where the 
party against whom the relief is sought voluntarily or actually resides, the latter 
provision in the same section that the procedure applicable to suits should as far 
as possible be made applicable to the petition would not override the specific pro- 
vision contained in sub-clause (1) of the same section. The learned cofinsel for the 
respondent also invited my attention to the fact that the present Act under which 
the original petition has been taken out has been repealed by a later Act of the 
Central Legislature, namely, The Hindu Marriage Act of 1955. But the learned 
counsel fairly conceded that there is a saving clause contained in section 29 of the 
Central Act to the effect that all pending proceedings are not affected. Therefore 
the repeal of the Act under which the petition has been taken out does not 
really affect the present case and that will have to be disposed of as if the Central 
Act had not been passed as provided for under section 29 of the Central Act. 


A further point that was urged on behalf of the learned counsel for the respondent 
was thatin so far as there isno saving clause in the State Act, it should be taken 
that the Civil Procedure Code alone would apply and not what is contained in 
section 5 (1) of the Hindu Bigamy Prevention and Divorce Act. I do not think 
that simply because there has been no specific provision to save as has been set out 
in the Central Act, the jurisdiction already provided for under section 5 (1) gets in 
any way affected. Section 5 of the State Act seems to be self contained and it has 
made a specific as well as a general provision. When there is specific provision, the 
general provision cannot really override the specific provision. If there is 
no saving clause affecting the specific provision, it should be understood that 
the Legislature intended that so far as the territorial jurisdiction is concerned what 
has been provided under section 5 (1) applied and what has been provided in section 
5 (4) merely relates to the procedure for the hearing and the disposal of the petition 
as if it was a suit. It does not affect the main question ofjurisdiction. Therefore in 
this view, the order of the learned Subordinate Judge has to be set aside and it is 
hereby set aside. The learned Subordinate Judge is directed to retfirn the petition 
to be presented to the proper Court. So far as this revision is concerned, the petitioner 
will be entitled to her costs, 


P.R.N. ——_—. Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. Justice Mack. 


Thammineni Santhanamma and others .. Petitioners”. 


Cruminal Rules of Practice (Madras), Rule 82—Scope-—Permission to ons accused where there ae more 
accused than one to appear, plead or act for such others—Duty to accord—Criminal Procedure Code (V af 1898), 
section 205 (1)—Effect. 

Rule 82 of the Criminal Rules of Practice (Madras), merely amplifies and explains section 205 
(1), Criminal Procedure Code and a Court should under this “asa rule where there are more 
accused than one” permit any one to appear and plead or act for such other in any criminal 
proceeding. 

Where a private complaint was laid against four women accused and their husbands under 
sections 147 and 352, Indian Penal Code, the women accused can be permitted to appear by their 
husbands unless the Court requires their presence for the purposes of identification or for any other 
reason. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the order of the Court of the Stationary 
Sub-Magistrate, Palakonda, in G.G. No. 1589 of 1949, dated 13th September, 
1949. ‘ 

P. Suryanarayana for Petitioners. 





* Gril, R.C., No. 1981 of 1949. R a 28th September, 1949. 
(Cr RP. No. 1211 of 1949). i’ 
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The Court made the following 
Orver®:—Notice is not necessary on this petition, the point involved being 
one between the Court and four women accused. A private camplaint was laid 
against them and their husbands under sections 147 and 352, Indian Penal Uode. 
The Magistrate dismissed an application for the women to be represented by their 
husbands at the trial under Rule €2 of the Criminal Rules of Practice. His 
order is prima facie erroneous. One reason he gives is that this rule cannot be 
construed to abrogate the provisions of the Criminal Procedure Code by which 
he presumably meant section 205 (1), Criminal Procedure Code. Rule 82 merely 
amplifies and explains section 205 (1), Criminal Procedure Code and a Court 
should under this ‘“‘as a rule where there are more accused than one” permit 
any one to appear plead or act for such other in any criminal proceeding. The 
present case is one eminently suitable for -the application of this rule. The peti- 
tioners are permitted to appear at the adjournments of this case through their 
husbands unless the Court requires their presence for purposes of identification or 
for any other reason. $ 
K.S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BASHEER ABMED SAYEED. 
‘Chittilappalli Mathai .. Petitioner* 
o. 

‘Chittilapalli Kochouseph .. Respondent. 

Registration Act (XVI of 1908), section 49—Scope—Lease fixing yearly rent payable monthlyp—Undertaking 
to surrender possession whenever demanded—If creates yearly tenancy and requires registration —~Transfer of Pro- 
perty Act (IV of 1882), section 10'7—Documsnt not registered—Admissibiltty in evidence. 

A cooly-chit (counterpart of a lease) executed by a tenant in respect of land with a thatched 
-shed on it for his residence, provided, inter alia : “ I have agreed to pay you an yearly rent of Rs. 6. 
I shall myself repgir and put up the thatched roofing every year and pay you a rent of 8 annas per 


month and get receipt. I shall surrender the shed whenever you require the same without causing 
any loss whatever ”. ; 


Held : Taking the tenor of the document as a whole, it cannot be said that.the document created 
an yearly tenancy with an yearly rént reserved, falling under section 107, Transfer of Property Act and 
requiring registration, Having regard to the fact that whenever the landlord demanded the surrender 
of the house the tenant had no option but to quit and deliver vacant possession, without causing any 

loss whatsoever, it amounted only to a tenancy at will not requiring registration and the document 
though unregistered, was admissible in evidence. 

Jagfivandas Favhsrdas v. Narayan, (1884) 1.L.R. 8 Bom. 493, Rainasabapathi v. Venkatachalan, (1891) 
LL.R. 14 Mad. 271, Aishan v. Municipal Committee, (1925) 92 I.C. 526 (2), Pandu Mahipat v. Shiva- 
shankardas Shtolaldas, (1928) 118 I.G. 702 and Mengh Raj v. Nand Lal, A.I.R. 1939 Lah. 558, relied on. 

Nathu Lal v. Dal Chand, A.I.R. 1934 All. go2, Adinath Bhatta Charjee v. Krishna Chandra, A.I.R. 1994 
Cal. 474 and Ata Muhammad v. Shankar Das, (1925) I.L.R. 6 Lah. 319: ALR. 1925 Lah. 491, 

-distinguished. 

Petition under section 115 of Act V of 1908 Peder) the High Court to revise 
the order of the Court of the District Munsif of Ghowghat, dated 8th March, 1955 
and made in O.S. No. 4 of 1952. : 

KE. P. Ramakrishna Iyer for Petitioner. 

Set humadhavan for N. Sundara Atyar for Respondent. 

The Court delivered the following 

Jopemenr:—The short point that arises for consideration in this Civil Revision 
Petition is whether the document relied upon by the plaintiff to evict the tenants, 
"who are the petitioners in this petition, is admissible in evidence or not? 

The relevant portions of the document, Exhibit A, which is a cooly-chit, are 
as follows :— 


“As I have aggced to take from you for my residence the thatched shed, consisting of 30 carpen- 
tter’s koles all round, with raised mud flooring and walls, with bamboo roofing with cocoanut rafters 





*CO.R.P. No. 401 of 1955. ' xith January 1 956. 


76 THE MADRAS LAW JOURNAL REPORTS. [1956 


for 2 rooms and terraced with mango planks with cocoanut-door frames in eastern portion of your 

at Paramba, I have agreed to pay you an yearly rent of Rs. 6 and I shall myself repair and 
Put up the thatched roofing every year, and pay you a rent of 8 annas per month ahd get receipt. 
I shall surrender the ghed whenever you require the same without causing any loss whatever.” 

Mr. Ramakrishna Iyer, appearing on behalf of the petitioners contends that 
the lease is one, which comes within the scope of section 107 of the ¿Transfer of 
Property Act, and is therefore, registrable if it is to be admitted in evidence. His 
point is that it creates an yearly tenancy with an yearly rent reserved. But the method 
of payment alone has been provided to be in instalments of 8 annas each month. 
He would, however, ignore the last sentence in the deed, namely, “I shall surrender 
the shed whenever you require the same without causing any loss whatever.” This, 
he argues, has reference only to the mode of determination of the tenancy and has 
nothing to do with the actual creation of the tenancy, which finds place in the earlier 
part of the document. He has relied ona decision in Threlfall Ex Parte Queen 
Benefit Building Society, In ret, of, the Gourt of Appeal in support of his argument, and 
has also invited my attention to the pssage which is found at page 288 of Woodfall on 
Landlord and Tenant, 1939 edition which quotes with approval the decision of the 
Court of Appeal above quoted. In addition to this he has also relied upon a deci- 
sion in Ata Muhammad v. Shankar Das*. The learned counsel for the petitioners has 
further relied upon a decision in Nathu Lal v. Dal Chand?, and a decision in Adinath 
Bhatta Charjee v. Krishna Chandra‘, and passages in Halsbury’s Laws of England, 
Vol. XX. But the latter decisions do not, in my opinion, seem to be relevant for 
the issue involved in this petition. 

On the other hand, the learned counsel for the respondent contends that though 
the agreement is to pay yearly rent of Rs. 6 and to repair the house, the overriding 
clause in the agreement is that the tenant shall surrender the shed whenever the land~ 
lord demands the same without causing any loss whatsoever, and this overriding 
clause does not make the tenancy agreement to fall within the scope of section 107 of 
the Transfer of Property Act, and therefore it is not registrable as such and the 
lower Court was right in admitting the same in evidence. The learned counsel for 
the respondent has relied upon a series of decisions of the Bomaby anf Madras High 
Courts, as also a decision of the Lahore High Court. They are Jagjivandas Favherdas v. 
Narayan® Ratnasabhapathi v. Venkatachalam®, Aishan v. Municipal Commitiee?, Pandu 
Mahipat v. Shivashankardas Shivlaldas®, Mengk Raj v. Nand Lal®, and the English 
decision relied upon by the respondent is Morton v. Woods, 

Taking the tenor of the document as a whole, I do not think that I can agree 
with the contention put forth by the learned counsel for the petitioner. Though 
an yearly rent is to be payable under the document, and the house has to be repaired 
every year, as long as itremains inthe occupation of the tenants, and though the 
mode of payment is just at the rate of 8 annas per month, still the fact remains that 
whenever the landlord demands the surrender of the house, the tenants have no 
option but to quit and deliver vacant possession, without causing any loss whatso- 
ever. These terms, in my view, do not create a tenancy that could be said to 
come within the meaning of section 107 of the Transfer of Property Act. They 
amount only to a tenancy at will not necessitating a registered document. 

I am inclined to accept the interpretation, put by the learned Judges in the 
citations relied upon by the learned counsel for the respondent. Similar language 
was used in the lease deeds, which came up for consideration in those cases and these 
cases are on all fours with the present one under revision. 


In this view, the lower Gourt was right and the document is admissible in evi- 
dence, though not registered. The petition is, therefore, dismissed. In the circum- 
stances there will be no order as to costs. 

P.R.N, —— Petition dismissed 


Hee 16 Ch. Div. No. 274. (1891) LL.R. H ad: 271. 
1925) I.L.R. 6 Lah. 319: A.LR. 1925 Lah. . (1925) 92 Ind. . 526 (2). 
(1928) 118 Ind. Cas. 9o2, 
LR. 1939 Lah. 558. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
e =6Present :—Mr. Justiczg Krisqnaswami NAYUDU. 


Mootha Mohanraj Sowcar .. ° Appellant* . 
v. 
Manicka G8undar and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 67-A—Applicability—Consolidation of morigages—If 
necessary in cases of mortgages over different properties. 

The object of section 67-A ofthe Transfer of Property Act is to extend the doctrine enacted 
in section 61 of the Act as the right of redemption and foreclosure are co-extensive. As the section 
stands it would apply to all cases whether the mortgages relate to the same -property or different 
properties of the mortgagor. As the provision is intended to avoid hardship to the mortgagor it 
should apply on principle only to cases where the same mortgagee holds separate mortgages over the 
zame property irom the same mortgagor and not to cases where the mortgagee holds separate mort- 
gages on di t properties from the same mortgagor. The principle of consolidation of mort- 
gages by the mortgagee when he seeks to enforce the mortgages become necess: only when the 
mortgages relate to the same property. The extension of the principle to coma OÈ TOOTIS over 
different properties also in order to bring it in line with section 61 of the Act does not appear to be 
either necessary or justifiable, 

{Amendment of section 67-A suggested). 


The provisions of section 67-A of the Transfer of Property Act are not merely directory but man- 
datory. As there is no specific provision in the Act as to the consequences of non-compliance with 
its provisions, the whole scope and purpose of the statute must be taken into consideration in order to 
decide whether a mortgagee who does not comply with the section 1s barred from instituting a fresh 
suit on the second mortgage. The object of the provision is to benefit the mortgagor and it is the 
mortgagor that should take the objection at the earliest point of time. Though no doubt it is the 
primary duty of the mortgagee to comply with the statutory provision of section 67-A of the Transfer 
of Property Act in view of the fact that no provision is made as to the penalty for non-compliance, 
if due to the failure of the mortgagor to take the objection at the proper time the mortgagee proceeded 
on the a nt belief that the objection has been waived, the mortgagor cannot be heard to say 
that a saredun suit filed by the mortgagee on the second mortgage should be dismissed in limine. 


Duraiswami v. Venkataseshayya, (1901) 11 M.L. J. 373 : I-L.R. 25 Mad. 108 ; Nattu Krishnamachariar 
v. Anangarachariar, (1907) 17 M.L. J. go1 : I.L.R. 30 Mad. 353 ; Bi ramania Nadar v. Sivaguru Asari, 
(1909) 21 M.L.J..562 ; Subramania v, Balasubramania, (1915) 29 M.L.J. 195: I.L.R. 38 Mad. 927 
(F.B.) ; Gadiram v. Punamchand, A.I.R. 1933 Nag. 171, referred to, 

Appeal against the Decree of the Court of the Subordinate Judge of Chingle- 
put, in A.S. No. 56 of 1951 preferred against the Decree of the Court of the District 
Munsif of Chingleput in O.S No. 687 of 1944. f 


S. Ramachandra Aiyar for Appellant. 
M. S. Venkatarama Awar for Respondent. 
The Court delivered the following 


Junomenr.—This appeal arises out ofa suit on a mortgage and the main question 
to be considered is whether the suit is not maintainable by virtue ofsection 67-A of the 
Transfer of Property Act introduced by the Amending Act of 1929. The 8th de- 
fendant is the appellant. The first defendant for himself and as'guardian of his minor 
sons, defendants 2 and 4, executed in favour of one Kuppuswami Chetty a simple 
mortgage of the suit properties on 27th January, 1931, under Exhibit P. 1 for a sum 
of Rs. 1000. It is stated in the document that the sum of Rs. 1000 was required 
for erates a decree debt due to one Ganeshmul Sowcar by the first defendant. 
Another simple mortgage was executed earlier on goth January, 1931, by the first 
defendant for himself and on behalf of his minor sons in favour of the same mortgagee 
‘Kuppuswami Chetty over certain properties of his for a similar sum of Rs. 1000. 
After Kuppuswami Chetty’s death his widow Kamalammal instituted a suit O.S. No. 
502 of 1941 on Exhibit B-1 and obtained a decree on 22nd August, 1942 and took 
proceedings for realisation of the mortgage amount. She assigned the suit mortgage 
Exhibit P-1 on 21st June, 1943, by Exhibit P-3 to the plaintiff. The plaintiff has 
therefore instituted the suit as assignee-mortgagee of Exhibit P-r. Pleas were raised 
questioning the uth and validity of the assignment and about the absence of consi- 





* Second Appeal No. 1724 of 1952. 27th January, 1956. 
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deration for the mortgage. It was also contended that the suit was barred by 
limitation. All these contentions were held against by both the Courts and I am 
unable to find any ground for interfering with those findings. The objection 
under section 67-A of theTransfer of Property Act was taken, which was also nega- 
tived by the lower Court, the contention being that under section 67-A, Kamalam-~ 
mal should have sued on both the mortgages when she instituted the syit O.S. No. 
502 of 1941 on Exhibit B-1 and she must also have included in the suit claim the suit 
mortgage Exhibit P-1 though the suit mortgage related to different sets of properties 
than those secured under the earlier mortgage Exhibit B-1, the mortgagee and the 
mortgagors however being the same. 


Section 67-A provides that a mortgagee who holds two or more mortgages 
executed by the same mortgagor in respect of each of which he has a right to obtain 
the same kind of decree under section 67, and who sues to obtain such decree on any 
one of the mortgages, shall, in the absence of a contract to the contrary, be bound 
to sue on all the mortgages in respect of which the mortgage money has become 
due. When O.S. No. 502 of 1941 was instituted, the objection which was open to the 
mortgagors under section 67-A regarding the maintainability of that suit was not 
taken and the learned Subordinate Judge took the view that the plea should have been 
taken in the first suit itself and since section 67-A was intended to protect the 
mortgagors from being harassed by too many suits and to adjust all claims between 
the mortgagors and the mortgagee and since the mortgagors failed to raise the plea 
in the first suit, they must be considered to have waived their right and therefore 
the present suit could not be said to be not maintainable and that moreover as no 
penalty was provided for non-compliance with the provisions of section 67-A, the 
suit could not therefore be dismissed in limine. Section 67-A obviously was 
intended to protect the interests of the mortgagor. 


Section 61 of the Transfer of Property Act entitles a mortgagor, who has execu- 
ted two or more mortgages in favour of the same mortgagee, to redeem, in the 
absence of a contract to the contrary, when the principal money of any two or more 
of the mortgages has become due, any one such mortgage separately, or any two or 
more of such mortgages together. This section was intended to statutorily recognise 
the abolition of the doctrine of consolidation of mortgages and it is based on section 
17 of the Conveyancing Act, 1881, corresponding to section 93 of the Property Act, 
1925. The law in England before the Conveyancing Act was that a mortgagee was 
entitled to consolidate all the securities in his hands and compel the mortgagor to 
redeem all of them or none. This was considered to cause a hardship to the 
mortgagor and was therefore set right by section 17 of the Conveyancing Act, 1881. 
Section 61 of the Transfer of Property Act therefore was based on the corresponding 
English provision to enable the mortgagor to redeem anyone or more mortgages or 
simultaneously all the mortgages. The present section 62 is an improvement on 
the earlier provision as it stood before the Amending Act, XX of 1929. The earlier 
provision entitled the mortgagor to redeem any one mortgage without the mortgagee 
demanding monies due on mortgages of properties other than the one which the mort- 
gagor seeks to redeem. But the reference to property has been omitted by the amend- 
ment; so much so if a mortgagor has executed more than one mortgage in respect 
of the same property or executed more than one mortgage in respect of different 
properties, the right to redeem any one of them is clearly conferred on the mortgagor 
by this amended provision. The object of enacting section 67-A, as could be seen 
from the report of the Special Gommittee, was to extend the doctrine enacted in sec- 
tion 61 and compel the mortgagee not to institute separate suits on the mortgages 
held by him from the same mortgagor but sue on all the mortgages. 


That the principle of section 67-A is to be inferred from the right granted to 
the mortgagor under section 61 was the view taken by the Madras High Court in 
Duraiswami v. Venkataseshayya', In that case, in 1880, B executed a simple mortgage 
over certain lands in favour of A. In 1886, B mortgaged the same lands to A with. 





r. (1901) 11 MLL.J. 973: LL.R. 25 Mad. 108. - 


II] MOHANRAJ SOWCAR p. MANICKA GOUNDAR (Krishnaswami Nayudu, F.). 79 


possession. A brought a suit on the earlier mortgage for sale of the mortgaged pro- 
perty subject to the later mortgage. It was held that the suit could not be maintained 
and it was dbserved in the judgment at page 115 that section 61 of the Transfer of 
Property Act implies that if the different mortgages are in favour of one and the 
same person, not in respect of different properties, but over the same property, the 
mortgagor qannot seek to redeem any one mortgage without redeeming the additio- 
nal mortgages also and the same principle will be equally applicable to a mortgagee, 
having several mortgages over the same property, secking to obtain an order for 
sale on one mortgage only. 

This decision was followed in Natiu Krisknamachariar v. Anangarachariar?. In 
Balasubramania Nadar v. Stvaguru Asari? Sir Gharles Arnold White, G. J., after quoting 
a passage from the Judgment in Duraiswami v. Venkataseshayya*, referred to above, 
observed that that seemed to be a correct exposition of the law. 

In Subramania v. Balasubramania‘, it was held by a Full Bench of this Court that 
it was open to a mortgagee to bring a suit for the recovery of his debt by sale of the 
properties mortgaged to him subject to his interest in a prior mortgage, and the prin- 
ciple ofsection 61, which was applied to a suit for sale on the mortgage by a mortgagee 
holding more than one mortgage on the same property, was held not to be a suffi- 
cient ground for refusing to allow a mortgagee suing on a puisne mortgage to sell 
subject to a prior mortgage in his favour. Sadasiva Ayyar, J., suggested to the 
Legislature that section 61 of Act IV of 1882 might be replaced by a section enacting 
that all consolidation even in the case where the mortgagee and mortgagor are the 
same persons and the property is the same is abolished. The view of the learned 
Judge was that the principle of consolidation which was abolished in the case of 
suits for redemption by a mortgagor who has mortgaged the same property in favour 
of the same mortgagee more than once should be applied to a suit for sale compelling 
the mortgagee who had several mortgages over the same property from the same 
mortgagor not to institute more than one suit. The reason for requiring the mort- 
gagee to enforce all the mortgages which he holds in his favour on the same property 
from the samé mortgagor is that a sale of property subject to other mortgages is not 
likely to realise a fair price and would cause hardship to a mortgagor. In order to 
prevent such hardship, it was found necessary to extend the principle of section 61 
to suits for sale by mortgagees, who held several mortgages over the same property 
from the same mortgagor. Section 61 was amended by Act XX of 1929 so as to 
confer on a mortgagor the right to redeem any one mortgage if he has executed more 
than one mortgage in favour of the same mortgagee not necessarily on the same pro- 
perty but on different properties, and in view of the necessity for extending this 
principle to a suit for sale by a mortgagee under similar circumstances, on the prin- 
ciple that right of redemption and foreclosure are co-extensive, and also to avoid 
hardship to the mortgagor, section 67-A was enacted. In order to prevent the hard- 
ship that was considered to result to the mortgagor by permitting the mortgagee to 
bring separate suits on two or more mortgages over the same property from the 
same mortgagor, the section was so framed as to compel the mortgagee not only to 
institute one suit on all the mortgages held over the same property from the same- 
mortgagor, but also compel him to sue on all the mortgages held over different 
properties but from the same mortgagor. The extension of the principle in section. 
61 was only found necessary, as could be seem from the observations in the Judgment 
of the Full Bench in Subramania v. Balasubramania*, only in cases where the same 
mortgagee held separate mortgages over the same property from the same mortgagor 
and not separate mortgages on different properties from the same mortgagor. I do 
not consider that this extension of the principle by enacting section 67-A to cases 
where a mortgagee holds two or more mortgages over different properties from the 
same mortgagor does really benefit the mortgagor in any manner, as separate suits 
would be more convenient and in any event not harmful to the mortgagor. For ins- 
tance, if a'mortgagor has a number of properties and has been borrowing from the 
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same mortgagee by executing different mortgages on these several properties, the 
mortgagor would not welcome a single suit on all the mortgages, as it will amount 
to a demand of all his mortgage liabilities at the same time, which will be most in- 
convenient to hirh and cause considerable hardship. The language of the present 
section 67-A compels a mortgagee who holds two or more mortgages over different 
properties from the same mortgagor to sue on all the mortgages, whieh provision 
does not do any good to the mortgagor. Such a provision cannot even be convenient 
or welcome to the mortgagee, who must find the necessary Court-fee for the suit 
on all the mortgage amounts. 


In Gadiram v. Punamchand1, the principle of section 67-A was considered to be 
equitable in the case of a mortgagee who held two mortgages of different dates over 
the same property. The reasoning is that in case of mortgage by conditional sale, 
the mortgagor is likely to lose the whole property in satisfaction of one debt notwith- 
standing that the value of the property may be more than the debt and in cases of 
simple mortgage, the property will never fetch its real value if it is sold subject to 
another mortgage. The inequity was found to be greater in that case where a 
purchaser of a part of the mortgage property was sought to be made liable for the 
whole of the second debt, when he had paid the full price under the impression that 
it was freed from all incumbrances. But the provision was not held applicable to 
the facts ofthatcase. The principle ofconsolidation of mortgages by the mortgagee 
when he seeks to enforce the mortgages becomes necessary when the mortgages 
relate to the same property by the mortgagor, and no prejudice or injustice is likely 
to be caused to a mortgagor if the mortgagee institutes different suits on mortgages 
over different properties. The observations in Gadiram v. Punamchand1, further 
demonstrate the purpose for which section 67-A was intended but apparently it was 
extended to mortgages over different properties also in order to bring it in line with 
the amended section 61 without realising the necessity or the justification for a 
wholesale extension of the principle of section 61 to section 67-A. It appears to me 
therefore that section 67-A requires to be suitably amended by compelling only a 
mortgagee who holds two or more mortgages over the same property gxecuted by the 
same mortgagor to sue on all the mortgages, and not a mortgagee who holds two 
er more mortgages over different properties from the same mortgagor. 


The present is a case to which section 67-A is applicable and the question that 
arises is whether by the failure on the part of the mortgagee to include his claim 
under the present suit mortgage Exhibit P-1 in his earlier suit O.S. No. 502 of 1941 
on the earlier mortgage Exhibit B-1 would absolutely bar him from maintaining 
the present action. The difficulty arises inasmuch as there is no provision in the 
Act as to the penalty or the consequences that would result by non-compliance by a 
mortgagee of the provision in section 67-A for consolidation of all suits against the 
same mortgagor. : 


In Premsukk v. Mangal Chand*, the deed of mortgage covered more than one pro- 
perty, some of the properties being situated outside the jurisdiction of the High 
‘Court of Calcutta and a’suit was instituted for a mortgage decree against the pro- 
perties situated within the jurisdiction and with reference to an objection under sec- 
tion 67-A it was observed at page 866 that 

“ there is nothing in the section itself or elsewhere in the Act to indicate what would be the 
‘consequence of non-compliance with the provisions of section 67-A. In other words, no sanction 
is attached to the directions contained in the section. There is nothing either in.the section itself or 
-in the rest of the Act to indicate that a mortgagee is bound to comply with the provisions of section 
-67-A where the circumstances were such that it was not possible to comply with the provisions of the 
section as for example, where the subject-matter of a series of mortgages consists of properties lying 
-within the territorial limits of a number of different jurisdiction.” 
It was held in that case that section 67-A was no bar. 


In Dawkyin v. Ko Pa Tin®, it was held that where a person executes two mortgages 
one after the other in favour of the same mortgagee then unless there is something, 
e 
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in the second deed of mortgage to show a contrary intention, the creditor must be 
presumed to þave intended to keep the earlier security alive for his own protection, 
and prima facie the provisions of section 67-A are applicable in sugh a case. But, 
following the judgment of the Calcutta High Court in Premsukk v. Mangal Chand?, 
it was held that ifin such a case a suit on both the mortgages cannot be brought in the 
game Court, shen section 67-A does not apply. 


The question still remains to be answered as to what is the consequence of 
non-compliance of the requirements of section 67-A. That would depend upon 
whether the statutory provision of section 67-A is mandatory or only directory in 
its scope and intent. The language employed in section 67-A, where it is provided 
that 


“a mortgagee. . . . . shall, in the absence of a contract to the contrary, be bound to 
suc on all the mortgages in respect of which the mortgage money has become due ” 
prima facie indicates that the direction is mandatory and imperative. There is no 
scope for holding that it is directory. A difficulty arises in provisions of this nature 
where a statute requires something to be done, but does not provide the consequence 
for non-compliance. As stated in Maxwell on Interpretation of Statutes, roth 
edition, at page 374: 

“When a statute requires that something shall be done, or done in a particular manner or form, 

without ressly declaring what shall be the consequence of non-compliance, the question often 
arises: What intention is to be attributed by inference to the legislature ? Where, indeed, the 
whole aim and object of the legislature would be plainly defeated if the command to do the thing 
in a particular manner did not imply a prohibition to do it in any other, no doubt can be entertained 
ag to the intention”. 
‘There is no scope to construe section 67-A as directory in the sense that it need not be 
strictly complied with and the non-performance of which might amount to an irre- 
gularity not involving any consequence of nullification of the thing done or rendering 
it invalid, or liability to any other penalty, since the object of the Legislature is to 
consolidate the mortgages in so far as a suit by a mortgagee is concerned, while giving 
the liberty to the mortgagor against consolidation in the matter of redemption as pro- 
vided under section 61 of the Transfer of Property Act. Both section 67-A and sec- 
tion 61 were intended for the benefit of the mortgagor and in the circumstances, 
especially in view of the language employed in section 67-A, it is impossible to hold 
that the direction in section 67-A is not mandatory or imperative. But there being 
no penalty provided for non-compliance and no consequence being stipulated for 
failure to observe the provision, it becomes necessary to consider what is intended 
by the Legislature. In this connection the following passage from Maxwell, at 
page 376, may be referred to: 

“ It has been said that no rvle can be laid down for determining whether the command 
is to be considered as a mere direction or instruction involving no invaldating co: uence in its 
disr d, or as imperative, with an implied nullification for disobedience, beyond the fuadamental 
Sae as it depends on the scope and object of the enactment. It may, perhaps, be found generally 
correct to say that nullification is the natural and usual consequence of disobedience. but the question 
is in the mam governed by considerations of convenience and justice and, when that result would 
‘involve general inconvenience or injustice to innocent persons, or advantage to those guilty of the 
neglect, without promoting the real aim and object of the enactment, such an intention is not to be 
attributed to the legislature. The whole scope and purpose of the statute under consideration must 
be regarded. The general rule is, that an absolute enactment must be obeyed or fulfilled exactly, 
but it is sufficient if a directory enactment be obeyed or fulfilled substantially.” 


It is therefore not always that nullification should be taken as the natural consequences 
of the disobedience, but in order to arrive at a decision as to what the consequence 
of such non-compliance would be, the whole scope and purpose of the statute must be 
taken into consideration as also the question whether by nullifying the act, considera- 
ble injustice will not be done to the mortgagee. The object of the enactment, as 
has already been noted, is to benefit the mortgagor. The mortgagor therefore has 
a right to object to the maintainability of the suit instituted by the mortgagee, who 
-holds more than one mortgage in respect of the same or different properties from the 
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zame mortgagor but who institutes a suit on one of the mortgages alone. In the 
present case, the objection under section 67-A, which is open to the mortgagor, 
was not raised by him in the earlier suit O.S. No. 502 of 1941 instituted on the mort- 
gage Exhibit B-1 and he having failed to take that objection and allowed the mort- 
gagee to proceed with the suit and obtain a decree on the assumption that no validity 
attached itself to the decree, would it be fair and just to deny the mortg@gee the right 
to sue on the other mortgage on a different property subsequently for recovery 
of the mortgage amount? No doubt it is primarily for the mortgagee to comply 
with section 67-A and bring a single suit on all the mortgages, but in view 
of there being no provision made as to the penalty for non-compliance, the mortgagee 
should not be denied his right to sue on the other mortgage, which in this case due to 
the failure or the neglect of the mortgagor to raise the objection at the earliest point 
of time must have put the mortgagee in the belief that the mortgagor who had a 
right to object had apparently waived it. It is in this view that the facts of the 
case have to be judged with reference to the direction under section 67-A of the 
Transfer of Property Act. The justice of the case does not require a denial to the 
mortgagee of his right to sue under the suit mortgage. 


Mr. Ramachandra Ayyar argued that the present suit in view of section 67-A 
must be held to be barred under Order 2, rule 2, Civil Procedure Code. For 
the application of Order 2, rule 2, the present claim must arise from the same cause 
of action as in the previous suit. But here the mortgages ate different mortgages 
executed on different dates for different sums, though between the same parties, and 
there is no question of the cause of action being the same. With reference to the 
question as to whether a suit filed on two mortgages over the same property related 
to two subjects, it was held in Muthuswami Chettiar v. Krishna Ayyar?, that it related: 
to two subjects and not merely to one subject for the purpose of section 17 of the 
Court-Fees Act. It was also held that the principle of consolidation applied by 
section 67-A of the Transfer of Property Act has no bearing upon the interpretation 
of rection 17 of the Court-Fees Act. 


Reliance was placed on Muhammad Rafiz v. Mukammad Zakariya?, where how- 
ever there was no question of more than two separate mortgages, but the question 
‘was as to whether a claim for interest alone was sustainable and whether it would be 
open to the mortgagee to sue for principal later and it was held that the first suit 
having been instituted for interest alone, the second suit for principal was not main- 
tainable having regard to the provisions of Order 2, rule 2, Civil Procedure Code, 
since the right to recover the principal had accrued by the date when the suit for 
interest alone was instituted. i 


It is further argued that the cause of action for a suit on a mortgage is not only 
governed by the rights created under the mortgage deeds, but also by the obliga- 
tion on the part of the mortgagee ne a single suit on all the mortgages enjoined 
by section 67-A of the Transfer of Property Act. I am unable to see how the obli- 
gation on the part of the mortgagee to sue on all the mortgages imposed by 
section 67-A could change the nature of the claims, which are altogether different 
and which arose on different dates under different documents, and render the 
cause of action as one and the same. i . 


In the result, I am of opinion that the suit has been rightly held to be main- 
tainable. The appeal is therefore dismissed with costs. No leave. 


RM. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Preseny :—Mr. Jusriaz RAJAGOPALAN AND Mr. Justice RAJAGOPALA 
AYYANGAR. f E 
Janab Jameelamma .. Petitioner* 
% 
The Income-tax Officer, Nagapattinam, East Tanjore District .. Respondent. 

Income-tax Act (XI of 1922), section 4 (2)—Scope—If ultra vires—Government of India Act, (1935) 
Seventh Schedule, List I, Entry 54—“Taxes on income” —Remittances to wife residing in the taxable territory by 
husband living outside—Taxability ef—Constitution of India (1950), Article 14—Section, if discriminatory or 
offends equal protection clause. ; 

Section 2) of the Income-tax Act cannot be held to be invalid either on the ground that it 
was beyond he egislatıve competence of the Indian Legislature when it enacted the provision in 
1939 or on the ground that section 4 (2), as it now stands, offends Article 14 of the Constitution and 
is, therefore, void under Article 13. 

There is no warrant for the contention that what section 4 (2) purports to tax is remittance, 
which is beyond the scope of Entry 54 of List I of the Seventh Schedule to the Government of India Act, 
1935—“ Taxes on income, etc.” What it purports to tax is mcome in fact. The incidence of the 
tax does not limit the taxing power given to the Central Legislature by Entry 54, List I. It does 
not cease to be a tax on income either in form or in substance because it provides for the incidence 
of the tax not on the person whose income is to be assessed to tax but on another, that is the wife to 
whom the husband’s income is remitted. Thesection only enacts a legal fiction to shift the incidence 
of tax from the non-resident husband to the wife, who is resident in the taxable territories. 


Amina Umma v. Income-tax Officer, Kozhikode, (1955) 2 M.L.J. 353: I.L.R. (1955) Mad. 7oa: 
(1954) 26 L.T.R. 197, followed. 

Nor can section 4 (2) of the Act be held to offend Article 14 of the Constitution as discriminatory 
in that the wife alone of a non-resident is singled out for purposes of taxation or in that it amounts to a 
denial of equal protection of laws guaranteed by Article 14. The test of reasonable classification is 
satisfied by section 4 (2). The money remitted to the wife is still the money over which the person 
who remitted the money would have the power of disposal, and itis really his income received within 
the taxable territories though, for purposes of taxation, the money is deemed to be the income of the 
wee the adoption of a legal fiction which is well justified. Section 4 (2) does not therefore violate 
Article 14. 

The underlying principle of unity of the married couple is well recognised practically under all 
systems of law, notwithstanding that for purposes of the Income-tax Act, the husband and wife are 
separ ate juristic persons, and this underlying principle justified the enactment of section 4 (2), which 
by a legal fiction, treats the husband’s moneys as the income of the wife and as income accruing to the 
wife within the taxable territories. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
relating to G.I. No. 34 of 1948-49 on the file of the Income-tax Officer, Nagapatti- 
nam, relating to the assessment of the petitioner for the year 1948-49 and quash the 
order of the respondent, dated 23rd September, 1952, therein. 


G. R. Fagadisan and T. V. Balakrishnan fo Petitioner. 

C. S. Rama Rao Sahib for Respondent. 

The Order of the Court was delivered by 

Rajagopalan, 7.—The only question debated before us in this application under 
Article 226 of the Constitution for the issue of a writ of certiorari to quash the 


order of the Income-tax Officer, Nagapattinam, was the validity of section 4 (2) of 
the Income-tax Act. 


The petitioner is the wife of one Mohammad Abdulla, who was admittedly a 
“ non-resident ” for the purposes of the Income-tax Act. He was a partner of a 
firm at Singapore. The finding of the Income-tax Officer was that the petitioner, 
who was a resident in the taxable territories, received during the year of account 
ending with 31st December, 1947, a sum of Rs. 10,217 which constituted the 
remittances by her husband from Singapore. On this sum the petitioner was 
assessed to income-tax. < . 
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One of the contentions of the petitioner before the taxing authorities was that 
these were not remittances to her at all but constituted remittances made by her 
husband to one Mohammad Yousuff, with directions to pay over the amounts to 
Abdulla’s mother and sisters for their maintenance. That contention was 
negatived by the Income-tax Officer. The correctness of his conclusion is pending 
investigation in the appeal preferred by the petitioner. The valitidy of section 4 (2) 
of the Act was argued before us on the assumption, that the finding of fact of the 
Income-tax Officer cannot be challenged before us. The correctness, of course, 
is open to challenge before the appellate authorities. Nothing that we say in these 
proceedings should be deemed as concluding that question of fact, whether these 
were remittances in fact to the petitioner the wife of Abdulla who himself was a 
non-resident. 


Though in the normal course we should have refrained from investigating 
the alleged invalidity of a statutory provision when the questions of fact on which 
such a contention could be based have not been concluded, we heard the learned 
counsel for the petitioner assuming the basic fact without deciding it. 


The validity of section 4 (2) of the Act was challenged on two grounds: (1) 
it was beyond the legislative competence of the Indian Legislature when it enacted 
section 4 (2) in 1939, and (2) section 4 (2) as it now stands offends Article 14 of the 
Constitution and is therefore void under Article 13. 


Section 4 (2) runs: 

“ For the purposes of sub-section (1) where a husband is not a resident in the taxable territories, 
remittances received by his wife resident in the taxable territories out of any part of his income which 
is not included in his total income shall be deemed to be income accruing in the taxable territories 
to the wife.” 

The learned counsel for the petitioner referred to the definition of income in 
section 2 (6-c) ofthe Act. But that definition, of course, does not affect the question 
of legislative competence to enact section 4 (2). 


The issue of legislative competence has to be decided with reference to Entry 
54 of List 1 of the Seventh Schedule to the Government of India Act, 1935: “Taxes 
on Income other than Agricultural Income ”. 


The learned counsel for the petitioner contended that what section 4 (2) pur- 
ports to tax is remittance. We are unable to agree. What it purports to tax is 
income. That portion of the non-resident’s income, which is remitted to his wife 
resident within the taxable territories, is deemed for purposes of the Act to be her 
income. So, right through it is income that is taxed, It is only the non-resident 
husband’s income remitted to his wife that is deemed to be her income. The basis 
of taxation is still income. Only the incidence of the taxation is not on the person 
to whom the income had accrued in the first instance, -but the wife .o whom that 
portion of the income was remitted. The wife is taxed because she is resident, 
within the taxable territories. - Í ; 

In Amina Umma v. Income-tax Officer, Kozhikode1, a Division Bench of this Court 
of which one of us was a member, followed the principle laid down by Viscount 
Finlay in John Smith & Son v. Moore?, and pointed out the difference between the 
basis of taxation and the incidence of the tax. At page 144 of the report it was 
observed : 

“ The incidence of the tax whether it is the immediate and apparent incidence, or whether it is 
the ultimate or real economic incidence, does not in our opinion, hmit the taxing power given to-the 
Central Legislature by Entry 54 of List I. All that Paky 54 requires is that the tax must be a tax on 
income other than agr iculmeal mcome . . . . . It oes not cease to be a tax on income either 
in form or in substance, though it provides for the incideace of the tax not on the person whose 
income is to be assessed to tax, but on another.” 

Judged by that test, section 4 (2) of the Act was well within the scope of Ent 
54. As we pointed out, it was a tax on income. It enacted a legal fiction to shift 





1. (1955) 2 M.L.J. 393 : L-L.R. (1955) Mad. 2. 12 T.Q. 266 at 285-86, 
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the incidence of taxation from the non-resident husband to the wife, who is resi- 
dent in the taxable territories. j 


The next contention of the learned counsel for the petitioner*was that the im- 
pugned section offended Article 14 of the Constitution. The learned counsel urged 
that the wife alone of a non-resident was singled out for purposes of taxation. 
Remittances sent by a non-resident to any person other than his wife would not 
come within the scope of section 4 (2). The defence to the charge of apparent 
discrimination was, of course, reasonable classification. To justify reasonable 
classification, the impugned provision should bear a just and true relation to the 
legislative purpose of the enactment asa whole. In our opinion, that test is satisfied 
by section 4 (2). Though the husband and wife, even for purposes of the 
Income-tax Act, are separate juristic persons, the unity brought about by matri- 
mony is well recognised practically under all systems of personal law. The wife 
being apparently the person whom the non-resident husband could trust most 
to receive his moneys within the taxable territories, remittances to the wife were 
obviously singled out for special treatment, in levying a tax on income, which was 
the main objective of the Income-tax Act. The money remitted to the wife would 
normally be still money over which the person who remitted the money would 
have the power of disposal. It is really his income received within the taxable 
territories that is taxed. But for purposes of taxation within the taxable terri- 
tories the money is deemed to be income of the wife which accrued to her within 
the taxable territories. The adoption of the legal fiction was justified. So was the 
apparent discrimination. In our opinion, section 4 (2) of the Act does not violate 
Article 14. 

A further contention of the learned counsel for the petitioner was that there 
was further discrimination against the wife amounting to denial of equal protection 
of laws guaranteed by Article 14, in that the wife as the assessee would be denied 
at least some of the privileges and exemptions guaranteed by the Act to other asses- 
sees. The learned counsel urged that the exemptions granted by section 4 (3) (vit) 
of the Act for instance, to receipts of a casual, non-recurring nature would not be 
available to the wife’s “ income ” under the provisions of section 4 (2) of the Act. 
In Rani Amrit Kunwar v. Commissioner of Incoms-tax}, the learned Judges pointed 
out that the scope of the legal fiction enacted by section 4 (2) excluded the operation 
of section 4 (3) (vii). That after all is yet another legal fiction for purposes of the 
Act that, though there is a receipt which may normally be income, it is not an income 
assessable to income-tax. We have pointed out the underlying principle of the 
unity of the married couple which justified the enactment of the impugned provi- 
sion, section 4 (2). The moneys taxed as income are still the husband’s moneys ; 
only for the purposes of taxation, the legal fiction is enacted, that it is the income 
of the wife, with the further legal fiction, that it is income which accrued to the 
wife within the taxable territories. Here again we are unable to hold that section 
4 (2) offends Article 14 of the Constitution. 


We have no hesitation in upholding the validity of section 4 (2) of the Act. 


The only point raised by the petitioner before us having failed, we direct that 
the rule be discharged and that this petition be dismissed with costs. Counsel’s 
fee Rs. 250. ' 


P.R.N, Petition dismissed: Rule discharged. 





Sranane nan, sapian 


I. (1946) I1£I.T.R. 561. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presenr :—Mnr. P.V. RaJAMANNAR, Chief Justice.  ° 
Murtigayyan Kangiar ..  Petitioner* 
v. 
Marudayyammal se Respondent. 

Limitation Act (IX of 1908), Article 164—Starting point—‘ Not duly seroed’’—Summons sent by post 
under Order V, rule 9 (3), Civil Procedure (F of 1908) (Madras Amendment)—Refusal of-—Copy not 
afixed—Summons if “duly seroed”’—Order 5, rule 17—Scope of—Application under Order 9, rule 13, Civil 
Procedure Cods—Limitation—Computation—Date of knowledge of decree—Knowledge that sut was pending 
—Suffciency of. 

The words “ where the defendant or his agent or such other person as aforesaid refuses to sign 
the acknowl ent” in rule 17 of Order 5, Civil Procedure Code, are sufficiently wide to include 
the case of a defendant refusing to sign the acknowledgment of receipt of a summons sent to him 
by registered post under Order 5, rule 9 (3) (Madras Amendment, 1951), Civil Procedure Code, and 
when in the case of a summons so refused, there has been no affixure of a copy of the summons as 
r ed by rule 17 of Order §, it must be held that there has been no due service of summons on the 


defendant in accordance with law. The defendant against whom an ex parte decree haa been passed 
under such circumstances 1s entitled to have the decree passed against him ex parte set aside. 


In such a case it must be held that the summons was not duly served within the meaning of Article 
164 of the Limitation Act and limitation for an application to set aside the ex parte decree under Order 
g, rule 1g, Civil Procedure Code, should be computed only from the date when the applicant had 
knowledge of the decree. 


Mere knowledge that there was a suit pending against him would not necessarily mean that he 
was aware of the fact that a decree had been passed against him, so as to compute limitation from 
the date of the decree. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Tanjore, dated 29th September, 
1953 and made in C.M.A. No. 38 of 1953, preferred against the Order in I.A.No. 883 
of 1952 in O.S.No. 136 of 1952 on the file of the Gourt of the District Munsiff of 
Tiruvaiyaru. 

M. Ranganatha Sastri and M.V. Kapali Sasiri for Petitioners. 

C. C. Thambi for Respondent. 


The Court delivered the following 


Jvupomenr :—The petitioner is the defendant in a suit O.S.No. 136 of 1952 
in the Court of the District Munsiff of Tiruvaiyaru. The decree was passed against 
him ex parte on 318t July, 1952. On agth September, 1952, he filed an application 
under Order g, rule 13 of the Code of Civil Procedure to set aside the ax parte decree 
passed against him. He alleged that he came to know of the decree only on 2oth 


September, 1952. 


The ground on which he based his application to have the ex parte decree 
against him set aside was that summons was not duly served on him. The material 
facts, as to which there is practically no dispute, are that the summons was sent 
to him by registered post and was returned with the endorsement of the postman 
“ refused ”. The question is whether there was on these facts sufficient service 
in law. Postal service of summons was introduced by sub-rule (3) of rule 9 of 
Order 5, which runs as follows :— 

“ Where the defendant resides in India whether within the jurisdiction of the Court in which 
the suit is instituted or not, the Court may direct the proper officer to cause summons under this chap- 
ter to be addressed to the defendant at the place where he ordinarily resides or carries on business or 
works for gain and sent to him by the the registered post prepaid for acknowledgment. An acknow- 


ledgment purporting to be signed by the defendant shall be deemed to be sufficient proof of service 
of such summons,” 


In the present case, admittedly, there was no acknowledgment purporting 
to be signed by the petitioner. The endcrsement was that he had refused to receive 
the registered summons. There is no specific provision as to thg procedure to be 
followed when a defendant refused to receive a summons sent to him by registered 
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post. Probably Order 5, rule 17 of the Gode, was intended also to serve a case 
where the defendant refused to receive the summons sent by registered post and 
to sign the acknowledgment thereof. The words in rule 17 “Where the defen- 
dant or his agent or such other person as aforesaid refuses to sign the acknow- 
ledgment” are sufficiently wide to include the case of a defendant refusirig to 
sign the acknowledgment of receipt of a summons sent to him by registered post. 
Admittedly there was no affixure of a copy of the summons as required by rule 
17 of Order 5. It must therefore be held that there was no due service of 
summons in accordance with law. The petitioner was therefore entitled to have 
the decree passed against him ex parte set aside. 


The application was admittedly filed after the expiry of 30 days from the date 
of the decree. Under Article 164 of Schedule I of the Limitation Act, the period 
of 30 days can be computed either from the date of the decree, or where the summons 
was not duly served, when the applicant has knowledge of the decree. I have 
already found that the summons was not duly served in this case. Therefore, time 
should be computed from the date when the applicant had knowledge of the decree. 
According to the defendant he had knowledge only a few days before he filed the 
application. What was relied on by the plaintiff was that even before the passing 
of the decree, the defendant must have known about the pendency of the suit, 
because the postman told him that the summons came from the Munsiff’s Court. 
Assuming that the defendant knew that there was a suit pending against him, that 
does not necessarily mean he was aware of the fact that a decree had been passed 
against him. The statement of the petitioner-defendant that he became aware 
of the decree within thirty days of the date of the application stands uncontradic- 
ted and undisproved. The application must therefore be held to be within 
time. 

The Civil Revision Petition is allowed, the orders of the Courts below are here- 
by set aside and the application made by the petitioner to set aside the ex parte 
decree passed against him is ordered. ‘There will be no order as to costs. 


PRN. » Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GovinpA MENON AND MR. Justice RAMASWAMI. 


Kunnathvelli Viswanathan, minor by next friend and 
brother Kunhikrishnan Nair alias Krishnadas .. Pettttoner* 


De 
Kunnambarapoyil Kanaran and others .. Respondents. 


Malabar Tenancy (Amendment) Act cone ek 1951), section 52-—If repugnant to Artule 19 (1) (f) 
of the Constitution of India-—Rights and of parties under section 52—Scope of. 

Section 52 of the Malabar Tenancy (Amendment) Act (XXXII of 1951) is not ultra vires or 
repugnant to any of the provisions of the Constitution. e said section even though it refers to 
ist July, 1942, as the date from which its provisions must be deemed to be applicable could be 
applied only from 5th December, 1945, as section 4 of the Amendment Act XXTV of 1945 has 
not in any way been abrogated by section 52 of the Act XX XIII of 1951. 

The expression ‘this Act’ in clause (1) ofsection 52 of the Act XXXIII of 1951 refers only to that 
particular piece of Amending legislation and not to the earlier Parent Act XIV of 1930 as amended 
by Acts XXXIII of 1951 and VII of 1954. 

On a proper construction of the legislation as a whole, with the background of its history and 
object and reconciling the course of amendments in 1945, 1951 and 1954, it is clear that the rights 
conferred by section 52 of the Amendment Act of 1951 cannot be availed of in cases of decrees 
passed before 5th December, 1945. 

Case referred by the District Munisif€ of Payyoli in his letter, dated 8th June, 
1954, under sectfon 113 and Order 46, rule 1 of the Code of Civil Procedure, for 
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the opinion of the High Court, as to whether section 52 of the Malabar Tenancy 
ean Act (Madras Act XXXIII of 1951) is against the provisions of 
icle 19 (1) (J) of the: Indian Constitution. 


V.P. Gopalan Nambiar and M.K. Nambiar for Petitioner. 
A. Achuthen Nambiar and T.P. Kelu Nambiar for Respondents. ẹ 


The Advocate-General (V.K. Tiruvenkatachari) and the Government Pleader 
(C.A. Vaidialingam) on behalf of the State. 


The Judgment of the Court was delivered by 


Govinda Menon, J.—The District Munsif of Payyoli has referred under section 
113 and Order 46, rule 4-A of the Gode of Civil Procedure, the auestion raised before 
him, as to whether section 52 of the Malabar Tenancy Amendment Act (Madras 
Act XXXII of 1951) is invalid being repugnant to the provisions of Article 
19 (1) (f) of the Constitution read with Article 19 (5). In the opinion of the 
learned District Munsif section 52 of Act XXXIII of 1951 is repugnant to the above 
provisions of the Constitution and hence requests the High Court for an authori- 
tative pronouncement on the topic. Learned counsel appearing on behalf of the 
parties have, in view of the pronouncements of this Court in R.G. Nos. 86 to 88 
of 1954 in which Rajagopalan, J., agreeing with one of us, Govinda Menon, J., 
had held that no provisions of the various Malabar Tenancy Acts, namely, Madras 
ae XIV of 1930, XXIV of 1946, XXXIII of 1951 and VII of 1954 are invalid 
any of the Articles of the Constitution and also in view of the decision 
of Rajagopalan and Rajagopala Ayyangar, JJ., in W.P.No. 556 of 1955, etc., not 
seriously contested the validity of the section especially since by the amendment 
of Article 31 (A) of the Constitution “ jenm” has been included within the meaning 
of the term “estate”. In the judgment delivered by one of us, Govinda Menon, J., 
in R.C.Nos. 86 to 88 of 1954 it has been pointed out that the Legislature con- 
stituted under the provisions of the Constitution has the power to set right by means 
of rectifying the statutes, any mistaken view of the law. That being the case, no 
attempt was made to impugn section 52 as being repugnant to arty of the provi- 
sions of the Constitution. 


The learned Advocate-General and the various counsel appearing for the parties 
have concentrated their attention on the real meaning and import of the section 
and on what was intended to be laid down by that provision. In order to fully 
comprehend the idea underlying the enactment, we shall endeavour to lay down 
the correct proposition of the law regarding the rights and liabilities of the 
parties as contemplated by section 52 of the Madras Act XXXIII of 1951. 


. R.C. No. 63 of 1954 arises out of I.A. No. 113 of 1954 in I.A. No. 425 of 1952 in 
O.S. No. 1314 of 1943 on the file of the District Munsif’s Court, Payyoli and the 
facts and circumstances which have given rise to the reference are as follows : O.S. 
No. 1314 of 1943 wasa suit for eviction and the plaintiff obtained a decree for 
recovery of possession of the property. Four out of the 7 defendants in that suit, 
after the enactment of section 52 ofthe Madras Act XXXIII of 1951, applied to 
the Court for re-delivery of possession of the suit lands in accordance with its pro- 
visions and while that was pending, the decree-holder requested the Court to 
refer the question regarding the validity of section 52 of the Act to the High 
Court and hence the reference has come before us. 


Though the reference does not give the exact date on which in execution of the 
decree in O.S. No. 1314 of 1943 the decree-holder took possession of the lands, it is 
admitted that execution of the decree and recovery of possession took place sometime 
anterior to 5th December, 1945. As the suit was one of 1943 it must have been filed 
after 1st July, 1942, in which case the provisions of section 52 are straightaway attracted. 
It is, therefore, necessary to examine in some detail the history of the legislation and the 
various provisions of the Malabar Tenancy Acts commencing wtth the provisions 
of the Malabar Tenancy Act, 1929 (Madras Act XIV of 1930) and culminating in 

the Madras Act VII of 1954. Sub-sections (5) and (6) of section 14 of the Madras 
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Act XIV of 1930 and sub-sections (5) and (6) of section 20 of the same Act relate to 
the grounds for eviction of a cultivating verumpattamdar, and a customary verum- 
pattamdar, kuzhikanamdar or kanamdar and they are in identical terms. The 
relevant portions of the two sections are as follows : i $ 
‘Section 14.—No sut for eviction of a cultivating verumpattamdar from his holding shall lie at 
the instance @f his landlord except on the following grounds :— 
* * * * 


(5).—That at the end of the agricultural year, the landlord requires the holding bona fide for 
hiz3own cultivation orfor that ofany member of his family, or tarwador tavazhi who has a 
proprietary and beneficial interest therein ; 


(6).—That at the end of the agricultural year the landlord requires the holding or part thereof 
bona fide ae building purposes for himsclf or any member of his family, or tarwad or tavazhi who 
has a proprietary and beneficial interest therein. 


Section 20.—No suit for eviction of a customary verumpattamdar, kuzhikanamdar or kanamdar 
shall lie at the instance of his landlord except on the following grounds :— 
* * + * 

(5).—That the period of verumpattam, kanam or kuzhikanam, as the case may be, has 
expired and there has been no renewal and the landlord requires the holding bona fide for his 
own cultivation or for that of any member of his family or tarwad or tavazhi who has a pro- 
prietary and beneficial interest therein. 

(6).—That the period of verumpattam, kanam or kuzhikanam as the case may be has 

expired and there has been no renewal and the landlord requires the holding or part thereof 
bona fide for building purposes for himself or any member of his family or tarwad or tavazhi who 
has a proprietary and beneficial interest therein,” 
The words “requires the holding bona fide” in clause (5) of these sections were inter- 
preted in Narikkal Chathan v. Kesavan Namboodri}, by a bench of this Court as meaning 
that the jenmi may when the period of verumpattam, or kanam or kuzhikanam has 
expired and there has been no renewal, resume occupation of the land if he genuinely 
intends to cultivate it and it is not necessary that he should show a real need to do so. 
The fact that he has sufficient lands under cultivation elsewhere to provide for the 
needs of himself and his family does not matter. The learned Chief Justice, 
who delivered* the Judgment of the Court disagreed with the view taken by 
Venkataramana Rao, J., in S.A. No. 42 of 1938, Raman Nayar v. Kesavan Embrandan, 
wherein the learned Judge had interpreted the expression “requires the holding 
bona fide” in the same way in which a similar expression was interpreted in section 11 
of the Calcutta Rent Act in Doogah v. F.R.D’Cruz.? The contrary view taken by 
King, J., in S.A. No. 538 of 1939 had the approbation of the bench. The Madras 
Legislature, being of the opinion that the interpretation put upon the aforesaid 
expression by the High Court did not conform to the intention of the Legislature at 
the time of the enactment ofth: statute, Act XIV of 1930, amended those sections 
therein by the Madras Act XXIV of 1945 by which instead of the words “requires 
the holding” the words “needs the holding” were substituted thereby making it 
explicit that the decision of Venkataramana Rao, J., was correct. The Madras Act 
XXIV of 1945 received the assent of the Governor on the 5th of December, 1945, 
and was first published in the Fort St. George Gazette on the 11th of December, 
1945, and hence came into effect from the date when it received the assent of the 
Governor. Section 2 ofthat Act deals with the amendment of sub-sections (5) 
and (6) of section 14 of the Madras Act XIV of 1930 and section 3 deals with 
amendments of section 20, sub-sections (5) and (6). 


Section 4 of the Madras Act XXIV of 1945 is as follows :— 


“ Every suit for eviction under clause (5) or clause (6) of section 14 or under clause ) or clause 
(6) of section 20 of Madras Act XIV of 1990 instituted before the commencement of this Act and 
every appeal or other proceeding in respect of such suit, shall be disposed of as if the said clauses as 
amended by this Act had been in force at the time of the institution of the suit in the Court of First 
Instance ; but nothing contained in this section shall be deemed to invalidate any decision or order 
of a Court which became final before the commencement of this Act.” 


After further amendment of the Malabar Tenancy Act by the Madras Act XX XIII 
of 1951, sections & and 3 of Act XXIV of 1945 were repealed by the Repealiug Act 
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XI of 1952 with the result that sections 2 and 3 of Act XXIV of 1945 are no longer on 
the statute-book since those provisions have been incorporated into the, body of tbe 
main Act by the Amendments cf 1951. But the thing that has to be remembered 
is that section 4 of Act XXIV of 1945 is still in force and stands unrepealed. 


There were further amendments to sections 14 and 20 of Act XTY of 1930 by 
the Act XXXIII of 1951, sections 17 and 20. There was no change in the phrase 
“needs the holding bona fide”, but the categories of persons for whose benefit a suit 
for eviction can be brought have been extended by substituting for the words, 
“ his family, or tarwad or tavazhi”’ the words “‘ his tarwad, tavazhi, illom, kutumba, 
kavaru or family ”. It was enacted that where the landlord is a trustee of a temple, 
mosque, church or other place of public religious worship and holding the land 
in trust for the purpose thereof the Collector should certify that the holding is 
needed for the extension of the temple, mosque, church or other place before a suit 
is filed. There was a proviso added that no tenant shall be evicted on the 
ground specified in clause (5) or clause (6) by any sthani or by the trustee of any 
temple, mosque, church or other place of public religious worship or of any other 
public religious or charitable institution or endowment, except in the manner 
aforesaid. It was further provided that such evictions would not apply to the 
holding or that portion of the holding which consists of a “‘ kudiyiruppu an ulkudi 
or a kudikidappu’’. The amendments made in sections 14 and 20 of Act XIV 
of 1930 were similar in character. As a result of the power given to the Secretary 
to Government in the Law Department, for renumbering the sections and divisions 
of sections of the Malabar Tenancy Act, 1929, as amended by Act VII of 1954 and 
making the necessary consequential corrections in the reference to sections and 
divisions of sections occurring in the Act by section 26 of Act VII of 1954 the original 
section 14 of Act XIV of 1930 has now got transformed into section 23 of the existing 
Act and the original section 20 of the 1930 Act has got transformed into section 25 
of the existing Act. By the Amending Act XXXIII of 1951, sections 1, 45, 46, 47, 
48, 49, 50, 51 and 52 to 55 both inclusive were to come into force at once. 


There was a further amendment by Act VII of 1954 by which an explanation 
has been added to clause (5) of sections 14 and 20 of the 1930 Act “ that in consi- 
dering requirements for maintenance, regard shall be had only to primary needs ”. 
It is not necessary to refer to the other amendments effected by Act VII of 1954. 


But one thing has to be remembered and that is, that section 52 of Act XX XIII 
of 1951 has not been incorporated into the main Act, XIV of 1930 as amended 
by Act XXXIII of 1951 and Act VII of 1954. The result is that the law regarding 
tenancy rights in Malabar are now contained in four Acts, namely Act XIV of 
1930 with all its subsequent amendments, the remaining portion, viz., section 
4 of Act XXIV of 1945, the remaining portions of Act XXXIII of 1951 and the 
remaining portions of Act VII of 1954 not incorporated in the main Act. 


Now we shall refer to section 52 of Act XXXIII of 1951 which enables the 
tenants to be restored to their rights in certain cases and this section reads as follows : 


“ Where before the commencement of this Act a landlord in the district of Malabar has obtained 
possession of a holding in execution ofa decree passed by a Court on or after the 1st July, 1942, under 
clause (5) or clause (6) of section 14 or under clause (5) or clause (6) of section 20 of the said Act 
and such decree would not have been passed if this Act had been in force at that tume, the tenant shall 
be entitled to be restored to the possession of the holding with all the rights and subject to all the 
liabihties of a tenant, if he makes an application in that behalf in the Court which passed the decree 
within twelve months from the commencement of this Act . . . . 2 1 ew ” 


Section’ 25 of Act VII of 1954 deals with repeal of Madras Act XXIV of 1949 
in its application to the Malabar district and of sections 54 and 55 of Madras Act 
XXXIII of 1951 and lays down in sub-section (2) that 


“all suits, appeals and other proceedings (other than proceedings in execution of a decree 
or order) which are pending at the commencement of this Act and in respectef the subject-matter 
of which the provisions of the Malabar Tenancy Act, 1929, arein force, shallfrom and after such 
commencement, be disposed of in accordance with the provisions of the Malabar Tenancy Act, 
1929, as amended by Madras Act XXXIII of 1951 and this Act.” . 


t 
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Since section 52 of Act XXXIII of 1951 is not part of the main Act and the 
tenants’ rights for restoration in certain cases has to be regulated by that section 
the question is with regard to the correct meaning of that section. 

We are concerned here with clause (1) of that section which says that : 

“ If before the commencement of Act XX XIII of 1951, which received the assent of the 
President on She 18th October, 1951: and was first published in the Fort St. George Gazette on the 
agrd of October, 1951, a landlord has obtained possession of a holding in execution of a decree passed 
by a Court on or after the 1st of July, 1942, under clause (5) or clause (6) of section 14 or under 
clause (5) or clause (6) of section 20 of the said Act and such decree would not have been passed if 
this Act (Act XX XIII of 1951) had been in force at that time the tenant shall be entitled to be 
restored to the possession of the holding with all the rights and subject to all the liabilities of a tenant, 
if he makes an application in that behalf to the Court which passed the decree within 12 months from 
the commencement of the Act.” 

It has to be made clear that the changes made by the Madras Act VII of 1954 
such as the Explanation regarding the “ primary needs ” of the landlord will have no 
bearing in the interpretation of section 52 of Act XX XIII of 1951. Therefore 
sub-sections (5) and (6) of sections 14 and 20 of the 1930 Act which have reference 
to section 52 of Act XX XIII of 1951 should be understood in the manner in which 
those sub-sections stood by the amendments of Acts XXIV of 1945 and XXXIII 
of 1951 and not with the Explanation added by Act VII of 1954. 

What is meant by the words “ this Act” in sub-clause (1) of section 52 of Act 
XXXIII of 1951? There is no dispute that the expression refers only to Act XX XIII 
-of 1951 so that any decree or order passed on or after the ist of July, 1942, 
and before the commencement of Act X XXIII of 1951 if at the time of passing 
of Act XXXIII of 1951 were in force, would be affected by the section. The 
words “this Act’? cannot under any construction refer to the main Tenancy Act 
XIV of 1930 as amended by Act XXXIII of 1951 and Act VII of 1954, because 
section 52 of Act XXXIII of 1951 has not been incorporated into the main Act or 
given a number therein. As stated already, sections 1, and 45 to 55 of Act XXXIII 
of 1951 remain isolated and continue to hang on as tail end of Act XXXIII of 1951 
though the flesh and kernel of that Act has got into the body of the main Act. Act 
VII of 1954 has only repealed sections 54 and 55 of Act XX XIII of 1951 and not 
section 52 which remains untouched by Act VII of 1954. 


What then is the effect of non-repealing and keeping intact of section 4 of 
Act XXIV of 1945. It is suggested that this section should be considered as the 
last section of Act XXXIII of 1951. If that is so, then we have to read these two 
provisions (section 4 of Act XXIV of 1945 and section 52 of Act XXXIII of 1951) 
and reconcile them. Section 4 of Act XXIV of 1945 would not apply to cases 
where the decision or order of a Court under clause (5) or (6) of sections 14 and 20 
of Act XIV of 1930 has become final before the 5th of December, 1945. When the 
Governor gave assent to the Act, it should be deemed to be commencement of 
that Act in accordance with the provisions of the Madras General Clauses Act. 
‘That is, if before the 5th of December, 1945, any landlord has obtained a decree 
for eviction based upon the interpretation of the phrase “ requires the holding ” as 
laid down in the decision, Narikkal Chathan v. Kesavan Namboodri+ such decision or 
order of the Court would not be affected by the provisions of Madras Act XXIV 
of 1945 and the change made by using the word “ needs”. To put it in another 
way, if after the decision in Narikkal Chathan v. Kesavan Namboodri+ which was pro- 
nounced on gist July, 1941 and 5th December, 1945 and suit is disposed of in 
accordance with the meaning given therein, then such a decree is left untouched. 


Why should then the Legislature in section 52 of Act XX XIII of 1951 refer 
to 1st of July, 1942, as the earlier date ? According to section 3 (a) of the Malabar 
‘Tenancy Act, 1930, “ agricultural year”? means the year commencing with the 
15th March in any calendar year and ending with the 14th March of the following 
calendar year, or the year between such other dates as the Collector may specify 
in that behalf by notification in the district gazette for the whole of any part of the 
district of Malabar. One would naturally, therefore, expect any legislation to take 
effect only with the beginning of the agricultural year but it is seen that 1st July, 
1942, is mentioned as the relevant date. One can only conjecture that since the 
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decision in Warikkal Chathan v. Kesavan Namboodri! was published in the various 
law reports in the early part of 1942 and it would have taken some time before the 
qabanlinate Courts base their decisions on that judgment the Legislature had fixed 
1st July, 1942, as the rough date after which Courts would be deciding cases in 
accordance with that pronouncement. 


It has been brought to our notice that there could have been ho evictions 
under sub-sections (5) and (6) of sections 14 and 20 of Act XIV of 1930 after October, 
1946 and, before the date of the commencement of Act XXXIII of 1951 of which 
section 52 came into force on 15th February, 1952, as a result of a notification 
as provided by sub-section (3) of section 1 of Act XXXIII of 1951 which stat 
that sections 48, 49, 51 and 55 shall come into force at once, that is on the date when 
the Act received the assent of the President and the rest of the Act shall come into 
force on such date as the State Government may by notification in the Fort St. George 
Gazette appoint and such a notification was on 15th February, 1952. The sub- 
section says that all references to the commencement of Act XX XIII of 1951 
which are contained in the Act, the Malabar Tenancy Act, 1929, or any other enact- 
ment amended by this Act shall be deemed to be reference to the day appointed as 
aforesaid namely, 15th February, 1952. 


The learned Advocate-General brought to our notice the history and course 
of the legislative enactments dealing with the beneficient provisions prohibiting 
eviction of tenants by section 4 of Madras Act XVII of 1946 called the Madras 
Tenants and Ryots Protection Act, 1946, which applied also to the tenants in Mala- 
bar district who are governed by the Malabar Tenancy Act. It was provided 
that: 

“All suits proceedings in execution of decrees or orders or other proceedings (a) for the eviction 
of tenants from their holdings or land as the case may be, or in which a claim for such eviction is 
involved whether in addition to a claim for rent or notor . . . . . and which are pending at 
the commencement of this Act or may be instituted thereafter in any civil or revenue Court shall be 
stayed subject to the provisions of the following sub-section. . . a ea ” 

It is stated that in certain cases suits will be stayed on the deposit of arrears 
of rent, etc. That Act remained in force in the first instance for a period of two years 
and the Provincial Government extended its life for a further period of two years. 
Then came the Act XXIV of 1949 and it remained in force till the 7th of October, 
1953 and its life was extended by a further notification till 6th October, 1954, when 
the Act XXXI of 1954 extended its operation till 7th October, 1955. Therefore, 
from the date on which Act XVII of 1946 came into force, namely, from 8th October, 
1946, there would be very few evictions. The result of these enactments is that 
fom 8th October, 1946, onwards there would have been very few evictions and 
if according to section 4 of Act XXTV of 1945 all decrees passed up to 5th Decem- 
ber, 1945, are exempted, then the scope for the application of section 52 of Act 
XXXIII of 1951 would be very limited and attenuated. It is urged that, that 
could never have been the intention of the Legislature. Even if section 4 of Act 
XXIV of 1945 is tacked on to the Act XXXIII of 1951 as the last section, then, 
when the earlier section provides for a general state of things and the Legislature 
takes away the effect of it for a particular period then all that remains would be, 
what has not been taken away. Even then it is difficult to ignore the existence 
of section 4 of Act XXIV of 1945. 


The learned Advocate-General has placed before the Court two alternatives 
with regard to the effect of the construction of section 52 of Act XXXIII of 1951. 
Firstly one has to envisage a situation as to whether a decree for eviction would have 
been passed but for the amendment of Act of 1951 and secondly would such decrees 
have been passed under the Act as amended in 1945 and 1951. If the second view 
is correct, then according to him there would be a pro tanto reversal and repeal 
of section 4 of Act XXIV of 1945 by Act XXXIII of 1951. We have already 
referred to the meaning of the expression “ this Act”? in Act II of 1951 as 
referring to that particular piece of legislation and not to the earlier Act XIV of 
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930 as amended by the subsequent enactments. Sub-section (3) of section 1 
of Act XXXIII of 1951 itself makes a distinction between that Act and the Malabar 
Tenancy Act and in other places, also such distinctions are made. Section 53 
makes a distinction between this Act and the Malabar Tenancy*Act as amended. 
So also in section 54. So there can be no doubt whatever that reference to “‘ this 
Act” in section 52 of Act XXXIII of 1951 cannot mean anything but the Act 
as it stands without any amendment. We find one kind of phraseology introduced 
in section 52 and another kind in section 53 and hence the two will have to be 
taken separately. 

The learned Advocate-General invited our attention to two decisions of the 
English Courts regarding the principle to be applied when statutes which are 
divergent in nature have to be construed. The principle is that where an earlier 
statute is clear and unambiguous its provisions cannot be interpreted with reference 
to a later statute but where an earlier statute is not so but the later one is clear 
then the converse process can be had. In other words, a later statute may not be 
referred to for the purpose of interpreting the clear terms of an earlier statute which 
the later statute does not amend even though both Acts are by the express provi- 
sions of the later statute to be construed as one, unless the later statute expressly 
places a particular interpretation on the terms of the earlier statute ; but if the 
earlier enactment was ambiguous a later statute may throw light on the true inter- 
pretation of that enactment, as where a particular construction of the earlier enact- 
ment will render the later incorporated statute effectual. In Kirkness (Inspector 
of Taxes) v. John Hudson @ Co., Lid.1 the question arose whether a later Act affects 
construction of an earlier Act before the House of Lords and in the speech of Vis- 
count Simonds at page 350 we find the following : 

“ At an early stage in this opinion, I indicated that I would have torefer to an argument founded 
on the provisions of later Acts. Two questions arise (i) whether it is legitimate to seek guidance 
from the later Acts in construing the earlier one, and (i) if it is, what light the later Acts throw on the 
earlier one?” 

I must preface my consideration of these questions by a reference to Ormond 
Investment Co. ve Betis? for, at more than one pomt, it is a direct authority on the 
questions we have to decide. In the first place, I will quote a passage from Lord 
Buckmaster’s speech in Ormond Investment Co. v. Betts’. He cites the following 
words from the judgment of Lord Stendale, M.R., in Cape Brandy Syndicate v. Inland 
Revenue.* 


“I think it is clearly established in A. G. v. Clarkson®, that subsequent legislation on the same 
subject may be looked to in order to see the proper construction to be put upon an earlier Act where 
that earlier Act is ambiguous. I quite agree that subsequent legislation, if it proceeds upon an erro- 
neous construction of previous legislation, cannot alter that previous legislation ; but if there be any 
ambiguity in the earlier legislation then the subsequent legislation may fix the proper interpretation 
which is to be put upon the earlier.” 

Lord Buckmaster said : 

“ This is, in my opinion, an accurate expression of the law, if by any ambiguity is meant a phrase 
fairly and equally open to diverse meanings, but in this case the difficulty is not due to ambiguity 
but to the application of rules suitable for one purpose to another for which they are wholly unfit.” 

Other noble and learned Lords expressed the same opinion. Here, then, is 
the first proposition, that it is only where there is on ambiguity in the earlier Act 
recourse may be had to a later Act for its construction, what then, is an ambiguity 
for this purpose? The Ormond case? here, too, gives valuable help not only in 
the exposition given by Lord Buckmaster but also by its own example.” 

In the speech of Lord Buckmaster in Ormand Investment Co. v. Betts? we find 
similar observations. 

Applying those principles to the present case we are inclined to think that 
there is no obscurity or ambiguity in section 4 of Act XXIV of 1945 so that its 
interpretation cannot be governed by any of the provisions of Act XXXIII of 1951. 
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We are unable to hold that section 4 of Act XXIV of 1945 has in any way been 
superseded by section 52 of Act XXXIII of 1951. A clear earlier provision cannot 
be interpreted by a later ambiguous enactment. 


It may be, that at the time sections 2 and 3 of Act XXIV of 1945 were repealed 
as a result of subsequent amendments by Act XXCXIII of 1951, by mistake section 
4 was allowed to remain intact. One can only attribute it as a can@ omissus but 
Courts have to give effect to existing provisions of the statute which are clear and 
unambiguous. Another way of reconciling section 52 of Act XX XIII of 195r 
referring to an earlier date, namely, 1st July, 1942, is by attributing to the Legis- 
lature the intention to restrict it to cases where temples, mosques, etc., had obtained 
decrees under sub-clauses (5) and (6) of sections 14 and 20 of the 1930 Act, which 
would not have been passed if the 1951 Amendment had been in force. But even 
then one would meet with the answer that if the decrees had become final by Decem- 
ber, 1945, then there can be no question of restitution. In our view, the Legis- 
lature by not repealing section 4 of Act XXIV of 1945 did not intend to create 
confusion by unsettling decrees and orders which have become final by December, 
1945 and what was intended was, that from and after 5th December, 1945, Courts 
should be guided by the sub-section as amended, and the same should have no 
retrospective effect whatever. That being the case we cannot say that section 4 
of Act XXIV of 1945 has in any way been abrogated by section 52 of the Madras 
Act XXXIII of 1951, and it remains in force and intact. The result, therefore, 
is that section 52, even though it refers to rst of July, 1942, as the date fron which 
its provisions must be deemed to be applicable could be applied only from 5th 
December, 1945. 


Our answer, therefore, to the reference is that section 52 of Act XXXIII of 
1951 is not ulira vires or repugnant to any of the provisions of the Constitution and 
as the decree in O.S. No. 1314 of 1943 was passed before 5th December, 1945, the 
provisions of that section would not apply to such a decree. 


R.M. _—_ Reference answered. 
e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice PANCHAPAKESA AYYAR. 


Athappa Gounder alias Poosari Gounder and others .. Petitioners* 
v. 
Periasami Gounder .. Respondent. 


Civil Procedure Code (V of 1908), Order 23, rule 3-—Recording compromise—When could be done—Inchoate 
negotiations and gn arrangements—If could be acted upon—Powers of an appellate Court to interfereo— 
Orders if revisable section 115, Civil Procedure Code. 


A compromise, if it is to be recorded by Courtand a decree passed in terms thereof, should 
fall under one of the three known categories, vit., (a) where all the parties involved are knowingly 
and willingly parties to an oral adjustment or compromise, the terms of which they know and have 
accepted ; (6) where the lawyers appearing for the parties, exercising the powers given to them under 
their vakalats, adjust the matter and enter into a compromise whether the parties have agreed or not 
and (c) where the terms of the compromise have been embodied in a document presented to Court, 
signed by the parties and their advocates and the Court is asked by a separate petition to pass a decree 
in terms of the compromise with leave of Court in case of minors, etc., if any to enter into such a com- 
promise, 


Itis primarily the duty of the trial Court to be satisfied that the compromise is true and complete. 
Inchoate negotiations cannot be treated as adjustments and even if some of the terms of an alleged 
compromise are in dispute, it cannot be recorded by Court as there is no adjustment within the mean- 
ing of Order 23, rule 3, Civil Procedure Code. 


In cases of dispute such as whether an alleged compromise is true and complete, the conclusion 
of the trial Court as to what happened in Court is of prime importance and not any logical deduc- 
tions and inferences by an appellate Court. It is a mixed question of law and fact and involves ques- 
tion of jurisdiction and the Hhgh Court can interfere in revision under section 115, Civil Procedure 








* Civil Revision Petitions Nos. 718 and 719 of 1955. 7th October, 1955. 
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Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the decrees of the District Court of Coimbatore, dated 11th July, 1955 and passed 
in C.M.A. No. 82 of 1954 and C.M.A. No. 83 of 1954 respectively. 


K. S. Desikan and V. S. Rangaswami Ayyangar for Petitioners. * - 
S. Ramachandra Ayyar and M. R. Narayanaswami Aiyar for Respondent. 
The Court delivered the following 


Jupomenr:—These C.R.Ps. raise a very important question of law, viz., whether 
a. compromise can be recorded by Court, and a decree passed in terms thereof, 
when it does not fall under one of three known categories, namely, (1) where all 
parties involved are knowingly and willingly parties to an oral adjustment or the 
compromise, the terms of which they know and have accepted ; (2) where the 
advocates or lawyers appearing for the parties, exercising the powers given to 
them under their vakalats, adjust the matter and enter into a compromise, whether 
the parties have agreed or not ; and (3) where the terms of the compromise have 
been embodied in a document presented to Court, signed by the parties and their 
advocates, and the Court is asked, by a separate petition, to pass a decree in terms 
of the compromise, permitting, as beneficial, minors, lunatics, etc., if any, to enter 
into it. 

The facts in this case are rather curious. The respondent in both these C.R.Ps., 
one Periaswami Gounden, filed two suits in the District Munsif’s Court, Coim- 
batore. One was O.S. No. 865 of 1952, District Munsif's Court, Coimbatore, which, 
later on, became, on transfer, O.S. No. 48 of 1954, District Munsif Court, Gobi- 
chettipalayam, and again on re-transfer, O.S. No. 318 of 1954, District Munsif’s 
Court, Coimbatore. There were five defendants, Athappa Goundar, Vellingiri 
Goundan, Velayuda Goundar, Sellakumaraswami Goundar and Valliammal. 
Periaswami prayed in that suit for a declaration of the right of himself and his 
lessees to take their carts along the cart-track, A.B.C.D. marked in the plaint, and 
to walk along a foot-path marked A.B.S.R. in the plaint, and to restrain the defen- 
dants, by a permanent injunction, from interfering with him and the lessees, when 
using the cartetrack and the footpath, and for costs. He filed O.S. No. 867 of 1952, 
(which later on, became O.S. No. 49 of 1954, District Munsif Court, Gobichetti- 

alayam and still later, O.S. No. 317 of 1954, District Munsif Court, Coimbatore) 
or a declaration that he and his lessees, were entitled to use the cart-tracks A.B.C.D. 
E.F. and G.H.L.K. in the plan attached to the plaint, and for restraining the defen- 
dants by a permanent injunction from interfering with him and his lessees in such 
use, and for costs. In that suit there were three defendants, viz., Nachimuthu 
Goundan, Sellappa Goundan alias Ponnuswami Goundan, and Palani Goundan 
alias Chinnaswami Goundan. Suits for declaration of rights of disputed cart- 
path and foot-path, are generally hotly contested, and these two suits were not 
exceptions to the rule. 


On 25th January, 1954, the counsel on both sides bean negotiations for settle- 
ment, and both these old suits were at their request adjourned to 28th January, 
1954, for reporting settlement. No settlement was arrived at on 28th January, 
1954 and the suits were adjourned at their request to 29th January, 1954, for settle- 
ment. The plaintiff, Periaswami Gounden, was offering to have O.S. No. 867 
of 1952 (O.S. No. 317 of 1954) dismissed, and the right claimed to the cart- 
track and foot-path therein, given up, in case the right to the cart-track and the 
foot-path in O.S. No. 865 of 1952 (O.S. No. 318 of 1954) was allowed ; he was also 
willing to pay money compensation for the land covered by the cart-track and foot- 
path involved in O.S. No. 865 of 1952. The defendants in O.S. No. 865 of 1952 
(O.S. No. 318 of 1954) appear to have insisted on an equal extent of land being given 
to them somewhere else, instead of mere money compensation. The peasant’s 
love for land is well known. The plaintiff, Periaswami Gounden, was not willing 
to give exchange land, and was willing to give only money compensation, On 
agth January, 1954, the notes paper of the then District Munsif (said to be Mr. 
S. Srinivasan) Showed that it was reported to him that the matter had been settled, 
which would normally mean that it was completely settled, leaving nothing more to 
be settled. But it appeared, later on, that an important matter was left. unsettled, 
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as if a tuft was left sticking and unresolved, in that alleged cropped head of settle- 
ment. Mr. Ratnaswami Iyer appeared for the defendants in O.S. No. 865 of 1952. 
and O.S. No. 867 of 1952, and Mr. Srinivasa Rao appeared for the plaintiff in both 
the sujts. These gentlemen were evidently trying hard to effect a settlement. On 
agth January, 1954, they represented to the then District Munsif, according to 
what they stated before the lower appellate Court (they said nothing befoge the trial 
Court about this), that both sides were anxious to settle the matter and were 
anxious that the District Munsif should settle the amount of compensation in respect 
of the cart-track and path-way in O.S. No. 865 of 1952. The then District Munsif 
is said to have ‘ suggested’, to use the words used in the lower appellate Court’s 
judgment, a sum of Rs. 400 for the 35 cents or so of the land involved. There is 
nothing, even in the statement of counsel before the lower appellate Court, to show 
that the District Munsif was made an arbitrator by both sides, and that both sides 
agreed to abide by whatever amount he fixed, or that he accepted such a position, 
or fixed the sum of Rs. 400 as an irrevocable award given by such an arbitrator. 
He seems to have simply ‘suggested’ Rs. 400 for consideration by both sides, 
leaving it free to them, obviously to accept it or not. The records do not show that 
the parties (as distinguished from their counsel) represented anything to the learned 
District Munsif, or even that all the 5 defendants in that suit, and the 3 defen- 
dants in the other suit, were present, that day, in Court, or took part in the request, 
or even in the negotiations. The two learned counsel on both sides, obviously anxi- 
ous to get rid of these cantankerous disputes, and to effect an amicable settlement, 
seem to have requested the District Munisf to suggest a figure. After his ‘ sugges- 
tion’ they went from the Court and had a draft compromise, Exhibit A-1, pre- 
pared. Mr. Srinivasa Rao, the learned counsel for the plaintiff, is said to have 
drafted, it, and Mr. Ratnaswami Iyer, the learned counsel for the defendants, 
seems to have made some important corrections in it, though of course, it is difficult 
to come to a definite conclusion about all this, as neither counsel was examined, 
and neither gave any statement or memo. as to what exactly transpired. Some of the 
‘corrections made in the draft compromise are important, and cannot be said to 
be merely clerical corrections, or grammatical corrections or cortections made 
with an idea to improve the English, though that last idea has disappeared from 
this country for some years past. These corrections indicate further discussions 
and negotiations and consequent amendments to Mr. Srinivasa Rao’s draft. In 
the compromise it was stated that the plaintiff had paid Rs. 400 for the cart-track, 
and foot-path, given up by the defendants for use as cartetrack and foot-path in 
O.S. No. 865 of 1952, and also that he was also going to get his other suit, O.S. 
No. 867 of 1952, dismissed without costs. It was clear from the evidence, and was 
indeed admitted, that the Rs. 400 had not been paid by them, and was deposited 
in Court only on rst February, 1954, î.e., some three days latter in the J.A’s. put 
in for recording the alleged compromise. Mr. Ratnaswami Iyer got the corrected 
draft typed by a job-typist P.W. 2, paying him the charges therefor. But the first 
defendant flatly refused to sign in the compromise, and wanted land to be given 
to him, instead of money compensation. Defendants 2 and 3, who were evidently 
under the influence of the first defendant, also refused to sign the compromise. 
Defendants 4 and 5 followed suit and also refused to sign the compromise. So 
neither the plaintiff nor the defendant signed it. Mr. Ratnaswami Iyer and Mr. 
Srinivasa Rao did not also sign the compromise on their own responsiblity, under 
category No. 2 mentioned at the beginning, and asked the Court to pass a decree 
in terms of the compromise they had agreed to, as advocates, taking full responsi- 
bility for the compromise, under the power given to them in the vakalats, even 
though the defendants had not consented. Nor will category No. 3, mentioned 
at the beginning, apply, because, the compromise was not signed by the parties 
and the advocates, and presented in Court, or admitted by the parties and advo- 
cates to be a correct record of the comprise arrived at between them, and decrees 
in terms of the compromise prayed for. So, only category No. 1 remains, namely 
whether there was a completed oral agreement between all the pafties, regarding 
the terms in the draft compromise, and the fair copy of the alleged compromise, 
Exhibits A-r and A-2. l 
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Périaswami Gounden, the plaintiff, filed two I.A’s., I.A. Nos. 571 of 1954 and 
665 of 1954, under Order 23, rule 3, Civil Procedure Code, in the District Munsif’s 
Court, Coimbatore, for passing decrees in the two suits in terms of the compromise 
said to have been embodied in Exhibits A-1 and A-2. Mr. Bhavani Shankat, the 
District Munsif, who had succeeded Mr. Srinivasan, the original District Munsif 
who had ‘ guggested° the Rs. 400, heard these two I.A’s. exhaustively, discussed 
the entire evidence, and came to the conclusion that there had been no concluded 
compromise between all the parties, and that no decree could be therefore passed in 
terms of the alleged compromise, and dismissed both the I.A’s., on 6th August, 
1954, but directed all the parties to bear their own costs, in the circumstances and 
posted the suits for trial and disposal to goth August, 1954, and asked both the 
parties to get ready with the evidence on the adjourned date. The plaintiff filed 
C.M.As. Nos. 82 and 83 of 1954, in the Court of the District Judge of Coimbatore. 
The learned District Judge was of opinion that there was a completed compromise 
embodied in Exhibits A-1 and A-2, and so set aside the orders of the District Munsif, 
dismissing the I.A’s., and allowed the appeals with costs in both, and gave Peria- 
swami Gounden costs also in I.A. No. 665 of 1954, relating to O.S. No. 865 of 1952 
{O.S. No. 318 of 1954). Consequent on the appellate orders, O.S. No. 317 of 
1954 (O.S. No. 867 of 1952) was dismissed, and O.S. No. 318 of 1954 (O.S. No. 865 
of 1952) decreed. Of Course, if these two C.R.P’s. are allowed the two suits will 
have to be restored to file and disposed of. 


I have perused the entire records, and heard the learned counsel on both sides, 
and have not the least doubt that there was no completed compromise at all, and 
that the learned District Judge’s construction of what took place between the two 
advocates and the then District Munsif, who fixed Rs. 400 as compensation, on 
agth January, 1954, was erroneous, and that the evidence on record would not 
suffice to prove any completed compromise, and that his orders in appeal have 
worked a substantial injustice to the defendants in O.S. No. 865 of 1952. Mr. 
K.S. Desikan, for the petitioners in the C.R.P’s. and Mr. S. Ramachandra Iyer, 
for the plaintif{respondent, Periaswami Gounden, argued the case fully, as a very 
important point is involved. Both of them admitted before me that, in all their 
experience, they had not come across such a compromise (without the signature of 
the parties or advocates in the alleged compromise, and with a wrong recital of 
payment as already made as was sought to be proved and recorded in these two I.A’s, 
But, Mr. Ramachandra Iyer stated that this was only because advocates use their 
wisdom and prudence, and generally do not ask for recording such compromises, 
But what about Courts? They have to be cautions in such matters, where cantan- 
kerous parties are involved, and where they are empowered to record a compromise 
and pass decrees under Order 23, rule 3, Civil Procedure Code, only when the 
compromise is proved to their satisfaction (the trial Courts are meant primarily) ` 
to be true and complete, and the matter to have been really adjusted. Usually, the 
compromise is embodied, with all the terms, in a document signed by all the parties 
and their advocates, and a petition is filed to record the compromise and pass a 
decree in terms of the compromise, and the Judge has the compromise read out in 
open Court, and the parties admit the terms to be correct, and then the compromise 
is recorded, and a decree is passed in terms of the compromise. That method 
is not only the safest, but is also the very best. If inchoate negotiations are treated 
as adjustments there will be no end to the peril to the A alee who negotiate, Courts, 
which have got paid judges, have usually to decide the suits themselves, whatever 
the trouble, unless they clearly come to the conclusion that the parties have knowingly 
and willingly entered into a compromise and adjusted the matter, or at least their 
advocates have done so, taking the responsibility on themselves, by virtue of the 
power given to them in their vakalats. Legally, no doubt, there is no bar to the 

arties agreeing to a compromise and an adjustment even orally, and proving it, 
abut it is obvious that proof in such cases will be very difficult, especially when the 
parties contesting it appear almost immediately before the Court and deny it, 
.and oppose a decree in terms of the compromise, as here. Very few Courts will 
Þe disposed to act on such an alleged oral compromise between the parties and pass 
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decrees in terms thereof, in such cases. Though it is legally possible that a suit is 
compromised or adjusted orally between all the parties to it, willingly and knowingly 
and an some of.the parties may go back on the adjustment the very next moment 
and deny having agreed at all, very few Courts will be disposed to believe that story 
of the adjustment and its repudiation unless it is proved beyond all reasonable 
possibility of doubt. It is obvious that the trial Court judgment rejectir®y an alleged 
oral compromise should never be disturbed unless it is palpably perverse, which it 
certainly was not in this case. 


This evidence disclosed only inconclusive talks between the parties and their 
own vakils, and similar talks between the vakils on both sides and the then District 
Munsif. There were no talks between the parties inter se. There is no proof that 
all the terms of Exhibit A-1 or A-2 were read out, or made known, to all the defen- 
dants in O.S. No. 865 of 1952, and that all the defendants knowingly and willingly 
approved of them. Sometimes, the compromise may be so simple that there is 
no need to embody it in writing as when the plaintiff says that he will have his 
suit dismissed on the defendants’ paying a fixed amount to him. These things can 
be easily remembered. But more complicated terms cannot be remembered so 
easily. In this case, there are the following inherent difficulties in believing the 
alleged completed compromise or adjustment :— 

1. As already observed, there were only inconclusive three-sided talks, but the 
triangular talks did not result in any complete compromise. The then District 
Munsif never recorded any compromise on 29th January, 1954, either when he 
‘ suggested ? Rs. 400 as compensation, or before, or after. 


2. All the parties involved in the alleged compromise were not proved to have 
been present, and to have been parties to it. Even P.W. 1, Periaswami Gounden,,. 
had to admit that he could not say whether all the defendants in both the suits 
agreed to the compromise, and he admitted that all the parties were not called 
to the Court, and that the Court had not asked them any questions, and that, im- 
mediately after the compromise, he was told that some of the defendants had agreed 
to it, but that some had not, and that some of the defendants alone were present 
when the draft was written vakil Mr. Ratnaswmi Iyer. The defendants were 
not of one family ; nor had they joint interest in the lands. All had to agree, and 
the compensation amount of Rs. 400, if agreed to by them, had to be divided among 
them. The non-completion of a compromise will disentitle the alleged compromise 
to be recorded by Court, and a decree passed in the terms thereof. It is something 
like an egg having a hole in it through which the contents have escaped, though 
99/100 of the egg is still intact. It is like a chain which has only one link missing, 
but that is a vital link essential to effect the connection. Mr. Bhavani Shankar held: 
© that it was not proved to his satisfaction that the suits had been adjusted by a con- 
cluded compromise, and, so, dismissed the I.A’s. So, the alleged compromise, 
under category No. 1, mentioned above, relied on by Mr. Ramachandra Iyer, col-- 
lapsed, and very rightly. Mr. Ramachandra Iyer conceded that categories Nos.. 
2 and 3 would not apply to this case. The cart-track and path-way in O.S. No.. 
865 of 1952 were one and indivisible. So, if some of the defendants interested 
in them were not parties to the compromise, the whole compromise would collapse.. 


3. The District Munsif who presided over the Court on 29th January, 1954, 
(the office says it was Mr. S. Srinivasan) is stated, even by the lower appellate 
Court, to have merely “ suggested ” the sum of Rs. 400 as the proper compensation 
whereas Mr. Ramachandra lyer’s case is that he was appointed by both the parties 
as a kind of sole arbitrator to fix finally the amount of compensation, both parties 
agreeing to abide by whatever figure he gave out. Mr. Ramachandra Iyer’s 
contention is not supported by anything on record, or even by any observation made 
by the lower appellate Court in its judgment. A ‘suggestion’ has got a definite 
meaning in the English language. It means that it can be accepted or rejected, 
and that it is not irrevocable or binding as a decision. Mr. Srinivasan, the District 
Münsif, who is said to have fixed the amount of Rs. 400 as solé arbitrator, was not 
examined to prove it; nor did Mr. Ratnaswami Iyer or Mr. Srinivasa Rao- 
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state before the lower appellate Court that the District Munsif fixed the amount 
irrovocably as arbitrator, or give a statement to that effect anywhere. Nor was 
there any evidence to show that the defendants had accepted the figure of Rs. 400 
suggested by the District Munsif. The defendants were obviously still insisting 
on land being given to them in exchange. It was because of that that there were 
so many adjournments and protracted negotiations and that they finally refused 
to agree. In the absence of agreement regarding this important matter, the alleged 
compromise will be no compromise at all, and will amount only to inchoate nego- 
tiations which failed to take effect as a completed compromise. There was no 
adjusiment under Order 23, rule 3, Civil Procedure Code. 


4. Itis another curious feature in this case that Mr. Ratnaswami Iyer and Mr. 
Srinivasa Rao, the learned counsel on both sides, did not make any statement before 
either Mr. Srinivasan, the District Munsif, who ‘ suggested’ the sum of Rs. 400 
or before Mr. Bhavani Shankar, who heard and dismissed the two I.A’s. They 
made a statement before the lower appellate Court, which statement too was vague, 
and inconclusive, and useless for the plaintiff. They represented to the lower 
appellate Court that on 29th January, 1954, both sides informed the District Munsif 
(Mr. Srinivasan is meant) that they were anxious that he should settle the amount 
of compensation in respect of the cart-track and the path-way, that the plaintiff was 
to use, and that the Court suggested that a sum of Rs. 400 be fixed as compensation. 
Mr. Ramachandra Iyer urged that the word ‘fixed’ should be taken to modify 
the word ‘ suggested’ and that the District Munsif (Mr. Srinivasan) should be 
held to have acted as sole arbitrator with irrevocable powers regarding the award. 
The argument is unconvincing. Mr. Srinivasan was not examined to prove it. I 
don’t think he ever accepted the position of sole arbitrator. Like a balanced judicial 
officer, he must have only ‘ suggested’ that the sum of Rs. 400 be fixed. He knew 
the limitation on his power, and the possibility of allegations being made against 
him in Courts of appeal and revision, or in a writ, and wanted to be on the safe 
side, and not to impose anything on the parties, but to leave everything to their 
sweet will and*pleasure. Indeed, the parties did not ask him to do anything ; only 
the advocates asked him to ‘suggest’ a figure, and he ‘suggested’ Rs. 400. A 
suggestion for marriage will never amount to a marriage ; nor will a suggestion of 
Rs. 400 amount to fixing Rs. 400 as an irrevocable award by the District Munsif. 
The fact seems to be that both the learned advocates wanted to effect an amicable 
settlement, and that Mr. Ratnaswamy Iyer thought that he would be able to | 
induce the defendants in O.S.No. 865 of 1952 to agree to accept Rs. 400 ‘ suggested ° 
by the District Munsif, giving up their contention that land in exchange for the land 
covered by the cart-track and path-way should be given to them. But the leopard 
rarely changes its spots, and cantankerous litigants rarely change their stands. So, 
after Mr. Ratnaswami Iyer had taken all the trouble of effecting the corrections 
to Exhibit A-1, and getting Exhibit A~-1 fair-typed as Exhibit A-2, and had taken 
it to the first defendant, the one defendant proved to have been certainly present 
that day, the first defendant refused flatly to sign it, obviously because he wanted 
land, and not money, and the other defendants, later on, lined up with him. Mr. 
Ratnaswami Iyer was unable to break this phalanx of opposition, and dropped 
all idea of signing in the compromise, and presenting it in Court. Mr. Srinivasa 
Rao also seems to have been of the same view. That is why the learned counsel 
on both sides did not sign the comprorhisé;and did not represent to the learned 
District Munsif, Mr. Srinivasan, or Mr. Bhavani Shankar, that there was a comple- 
ted compromise or adjustment. The lower appellate Court acted on certain in- 
ferences and deductions, whereas what was wanted was proof of a completed adjust- 
ment or compromise. It is well settled now that only the presiding judge is the 
normal authority to speak to the happenings in Court, and that statements of 
advocates, third parties, spectators, etc., will be of lesser value, let alone logical 
inferences and deduction by appellate Courts. The then District Munsif, Mr. 
Srinivasan, left ndthing on record about any completed compromise having been 
effected before him, or by him. This case shows the danger of judicial officers 
even suggesting compromise figures to cantankerous parties. 
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It was urged by Mr. Ramachandra Iyer, that, on agth January, 1954, Mr. 
Srinivasan, the then District Munsif, wrote on the notes paper that the matter was 
reported to him, by the advocates on both sides, to have been settled, and, so it must 
have Been settled. But, as already observed, a tuft remained to be settled, viz., the 
compensation amount, and this protruding tuft was never properly settled, and the 
compromise never got completed and the matter adjusted. Why was the Rs. 400 
not paid ? Obviously because the other side (the defendants) had not agreed 
to accept money. So the compromise never got completed. 


Mr. Ramachandra Iyer then urged that, even if I held that the lower appellate 
Court was wrong in its conclusion that there was a completed compromise, I should 
not interfere with it in revision, as it is a finding of fact. There are three fallacies 
in this argument. The first is that it is not a question of fact, alone, but a question 
of law also. No Court in this country has got a right to hold as true and com- 
pleted a compromise like this, which is not true and completed, and work injustice 
on the defendants, especially in appeal, upsetting the order of the trial Court which 
held that no adjustment or compromise was proved to its satisfaction under Order 23, 
rule 3, Civil Procedure Code. For the learned District Judge to hold it to be a 
completed compromise and adjustment, by erroneous deductions and inferences 
as to what happened in the trial Court on 29th January, 1954, and reverse the decision 
of the trial Court, will amount in the circumstances, to an error in law. Secondly, 
it will also amount to a wrong decision based on no evidence, and to a failure of justice, 
and, therefore, to an absence of jurisdiction to declare a completed compromise 
and adjustment when there was none, on such allegations. Thirdly, there are 
some decisions of the Privy Council and the Supreme Court and High Courts 
which hold that the same sanctity will not attach to a finding of fact by one Court, 
reversing a finding of fact by another Court. In other words, concurrent findings on 
facts by both the Courts below have been held to be stronger than a finding of fact 
by one Court displacing another finding of fact by another Court, especially where 
the first finding of fact is supported by convincing reasons, and the second finding 
is based on palpably unsound reasons. ` 

In the end, therefore, both these Civil Revision Petitions are allowed and the 
orders of the learned District Judge set aside, and the orders of the District Munsif 
restored, and both the I.A’s. dismissed, and the decrees in both the suits set aside, 
and both the suits directed to be restored to file, and posted expeditiously and dis- 
posed of as early as possible. In the circumstances, I direct all the parties to bear 
their own costs throughout. : 


R.M, Petitions allowed. 


IT] esscaneisia QHETTI 7. THANGAVELU CHETT! (Krishnaswami Nayudu, F.). 108 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Krisnnaswami NAYUDU. 


S. A. N. M. Ramakrishna Chetti .. Appellant* 
e * 
Chinna Thangavelu Chetti and others .. Respondents. 
Debtor and Creditor —Money borrowed for specific of purchasing a property by the debtor under decree 


for specific performance—Monep deposited in Court—If impressed with trust—Decree for specific performance 
reversed in appeal—Right of creditor to recover the moneys advanced by hum and deposited in Court—Such money— 
{f attachable by other creditors of the debtor. 

In a suit by B for specific performance of an agreement to reconvey certain properties he was 
directed to deposit into Court a specified sum. B borrowed this sum from A for the specific purpose 
of depositing into Court and with an undertaking that he will execute a possessory mortgage in favour 
of A in respect of those properties and that in case the decree for specific performance is reversed on 
appeal, he would get a refund of the money from Court and pay it to A. On the reversal on 
appeal of the decree for specific performance A sought to recover the amount in Court which 
other creditors of B had attached. 

Held : that in the circumstances of the case the fund in Court is impressed with the character ofa 
trust and A has got an equitable right in respect of that amount as the same was paid for a particular 
purpose and ıs liable to be refunded on failure ofthe p se for which it was intended. B is a trustee 

or the amount and he has no beneficial interest in it. The creditors of B cannot therefore attach the 
money in Court. 


(Lewin on Trusts 15th edition, page 730 and cases cited therein followed). 

Appeal against the decree of the District Court of Chingleput, dated 16th April, 
1951, in Appeal Suit No. 173 of 1950 preferred against the decree of the Court of 
the District Munsif of Tiruvallur, in Original Suit on No. 381 of 1949. 


V. N. Srinivasa Rao and C. S. Rajappa for Appellant. 
M. Natesan for Respondent. 


The Court delivered the following 


Jupcment.—The plaintiff is the appellant. The first defendant and his brother 
one Appaduraf sold certain lands to the fourth defendant on 29th November, 1935. 
There was an agreement between them to reconvey the properties under certain 
circumstances. But when reconveyance was demanded in pursuance of the agree- 
ment, the fourth defendant refused to comply with the demand and O.S. No. 7 of 
1946 was thereafter instituted by the first defendant and his brother for specific 
performance of the agreement to reconvey. The suit was decreed and the first 
defendant and his brother had to deposit a sum of Rs. 2,750 into Court before re- 
conveyance could be executed in their favour. The case of the plaintiff is that the 
first defendant approached him as he had not the funds to enable him to make the 
deposit and wanted accommodation and the sum of Rs. 2,750 was advanced by 
the plaintiff to the first defendant and his brother under the terms of the agreement 
entered into between them, Exhibit A-1, dated 25th February, 1947. The agree- 
ment recites that the first defendant, and his brother had already borrowed Rs. 500 
on a pronote, dated 7th December, 1945 and another sum of Rs. goo on a further 
pronote, dated roth January, 1947 and there was therefore due by them to the 
plaintiff a sum of Rs. 1,400 borrowed for the expenses of the suit, O.S. No. 7 of 1946. 
In addition the agreement provides that : 

“ As the said suit has been decreed in our favour and as we have to pay into that Court, according 
to the terms of that decree, the sum of Rs. 2,750 we have this day borrowed that sum from you, For 
the total principal amount of Rs. 1,400 in respect of the two promissory notes mentioned above and 
the interest thereon and for the sum of Rs. 2,750 cash received by us on this date—in all, for the sum 
of Rs. 4,150 for the interest thereon at the rate of Re. 0-8-0 for Rs. 100 per month and for the princi- 
pal amount we shall, as soon as a registered sale deed in respect of the entire properties relating to the 
above sum 's executed in my name as per the terms of the decree, execute a deed of possessory mort- 
gage in respect of the same properties and hand it over to you after getting it registered...... In the 
event of the defendants in the above suit going on appeal and in the event per chance of our being 
unsuccessful in the said appeal, we shall take a refund from the Court of the entire amount borrowed 
by us from you and paid into Court and pay it to you in adjustment and the balance we shall discharge 
through other properties belonging to us”. 





*S.A. No. 1411 of 1952. grd January, 1956. 
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The sum of Rs. 2,750 borrowed from the plaintiff in the said circumstances was 
deposited into Court to the credit of O.S. No. 7 of1946. As anticipated, the fourth 
defendant succeeded in the appeal which he filed and the decree for specific perform- 
ance was therefore set aside. After the disposal of the appeal, the fourth defendant, 
who was the defendant in O.S. No. 7 of 1946 attached the said sum of Rs. 2,750 
for realisation of his costs. There was also an attachment by the third Uefendant, 
who had a decree against the first defendant in O.S. No. 471 of 1945 and a further 
attachment by the fifth defendant who had a small cause decree against the first 
defendant in S.C. S. No. 20 of 1943. The plaintiff filed a claim petition in E.A. No. 
48 of 1949 in E.P. No. 152 of 1948 claiming that the amount deposited in that suit 
was his and to release it from the attachment of the fourth defendant. The claim 
petition was dismissed. Another claim petition was filed E.A. No. 1118 of 1948 in 
O.S. No. 471 of 1945. That claim petition was not pressed and hence dismissed. 
The present action was therefore instituted by the plaintiff for a declaration that 
the amount deposited into Court in O.S. No. 7 of 1946 belonged to the plaintiff 
alone, that defendants 3 to 5 are not entitled to attach it and for other reliefs. 


The question for determination in this appeal is as to whether the plaintiff 
has any rights in respect of the amount of Rs. 2,750 lent by him under Exhibit A-1 
and paid by the first defendant into Court to the credit of O.S. No. 7 of 1946. The 
Courts below took the view that the amount so paid is a loan to the first defendant 
and in the circumstances it is not open to the plaintiff to contend that he has any 
rights in respect of the amount and that the only remedy of the plaintiff is to recover 
the loan since it is a simple loan advanced. 


It is now urged in second appeal that the amount is impressed with the charac- 
ter of a trust and that the plaintiff has got an equitable right in respect of the amount, 
as the same was paid for a particular purpose and so liable to be refunded on failure 
of the purpose for which it was intended. In support of this contention, reliance 
is placed on the following passage in Lewin on Trusts, 15th edition, at page 730, 
where it is stated that : e 

“Ifa trustee pays trust money into a bank to the account of himself, not in any way earmarked 
with the trust, and also k private money of his own to the same account, the Court will disentangle 
the account, and separate the trust from the private money, and award the former specifically to the 
cestui qus trust. The same rule will apply equally in the case of a person occupying a fiduciary 
position, although not an express trustee, as a factor, or agent and has even been applied to the case 
of a person borrowing money for a specific purpose (¢.g., for the purchase by him of property to be 
afterwards mortgaged to the jender) and not applying it for the purpose for which it was advanced.” 

Reference to the case in Gibert v. Gonard!, Harris v. Truman? and Harris v. 
Truman®, are made in support of this proposition. 


In Gibert v. Gonard!, the money was advanced by the plaintiff to the defendant 
for the purpose of purchasing a certain business and on an undertaking of the 
defendant so to apply it. The defendant did not apply it to that purpose, but spent 
some of it in paying debts of his own. He then became bankrupt. The plaintiff 
was able to trace the remainder of the money advanced by him. It was held that 
a duty had been imposed on the defendant of applying the money in a particular 
way and a fiduciary relation created, so that, the money not having been applied 
in the specified way, the plaintiff could recover so much as remained of it in full, 
notwithstanding the bankruptcy of the defendant. In the course of the judgment, 
North, J., after stating the facts, made the following observations :— 

“ It is very well known law that, if a person makes a payment to another for a certain purpose 
and that person takes the money, knowing that itis for that purpose, he must apply tto the 
purpose for which it was given. He may decline to take it if he likes, but if he chooses to 
accept the money tendered for a particular purpose, it is his duty, and there is a legal 
obligation on him, to apply it for that purpose. Again, ifa man givesan undertaking or makes 
a representation, it is his duty to give effect to that representation and to carry out that 
undertaking. These are legal duties which the undertaking casts upon him...... That being so, 
it appears to me that, although the money was lent by way of loan, and was to be repaid, it was a 





I. 
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sum tended to go back in specie in any way to the person who lent it ; yet still it was a sum 
advanced in respect of which there was a duty cast upon and undertaken by the person who received 
the money, and he, as a matter of law, was bound to carry out that duty and give effect to the under- 
taking and representation which his receipt of the money under those circumstances had imposed 
on him. That seems to be ample to create such a fiduciary relation as is necessary (if that is the correct 
way of defining what is necessary) to enable the person who advanced that money to follow the money 
and get ıt baek, in the same way as if it had been trust money, the obligation of the person receiving 
which is well defined.” 

It was held in that case that the money paid in those circumstances could be traced 
and followed notwithstanding the bankruptcy of the person who borrowed it. 


In Harris v. Truman1, moneys advanced by the defendants to provide for the 
purchase of barley were held impressed with a trust and even if the barley and 
malt left on the premises of the person to whom the moneys were advanced were 
not bought in accordance with the authority given to him, and the legal property 
in the same was not.vested in the defendants, he nevertheless was a trustee for the 
defendants to the extent of the sums advanced by them, of such barley and malt, 
the same being either the product of trust moneys, or in substitution for the barley, 
in payment for which he ought to have applied such trust moneys. 


In the present case, not only the money was advanced for a specific purpose— 
the purpose being for payment into Court to provide for the balance of the purchase 
money to enable the first defendant to obtain a reconveyance,—but it was paid on 
the specific undertaking that a possessory mortgage would be executed over the 
property so obtained. The money therefore was earmarked for a particular 
purpose of purchase of property which was agreed to be mortgaged and it was there- 
fore incumbent upon the first defendant to carry out that undertaking and the 
money in the circumstances could not become his, but money intended for a parti- 
cular purpose. It cannot be said here that he did not utilise it for the purpose for 
which it was intended. He paid it into Court for facilitating the purchase of the 
Pen But in view of the appellate Court having found against him as regards 

is right to obtain specific performance, the first defendant was disabled from carry- 
ing out the purpose for which the money was paid. Then the question remains as 
to whether it would be open to treat it as money belonging to the first defendant. 
Prima facie, it cannot be, as it was impressed with a trust and was to be utilised for a 
particular purpose, and because the property could not be purchased, though it 
may be due to circumstances beyond the control of the first defendant, the right of 
the plaintiff to this money could not be considered to be taken away. The present 
is a stronger case, since in the event of the fourth defendant being successful in 
the appeal, the first defendant and his brother undertook to take a refund from 
the Court of the entire amount and pay it to the plaintiff in adjustment of the 
amount borrowed. This further condition brings prominently the idea of the 
creation of a trust in respect of this money. There is no question of the first 
defendant being entitled to a beneficial interest in the amount, the plaintiff’s right 
to Pr money continuing so long as the purpose for which it was intended is not 
carried out. 


The case in Harris v. Truman?, went up to the Court of Appeal. The Judgment 
of the Court of Appeal is reported in Harris v. Truman?. Lord Coleridge, C.J., in 
the course of his judgment observed at page 268 : 


“The judgment of the Court below is founded mainly on two grounds. The first ground is 
of this nature : when large amounts of money are entrusted to a man to buy goods and to carry on 
a business he becomes a trustee for the person 10 whom the money belongs, and the proceeds of the 
money are affected with a trust. This is an old and well established doctrine in equity : it applies 
where the relation of principal and agent in the ordinary sense of the words does not exist. According 
to this doctrine, where a confidence is created between two persons, and where the one receives 
the money on the faith that he will do a certain thing, and leads the other who has given the money 
to understand that the thing has been done, as between these two persons it is considered in equity 
to have been done. Therefore the person receiving the money is bound to hold what he gets for 
the benefit of the person giving the money. I think that this ground is quite right”. 

e 
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In the circumstances, the right of the plaintiff to this money on the failure of 
the purpose continuing, the first defendant is in the position of a trustee and the 
property in the amount could not be held to have passed to the first defendant and 
which could be considered as money belonging to him and liable to be proceeded 
against by his creditors in execution of the decrees against him. Whether the right 
of the plaintiff is based on equity or on principles of trust, the fact remains that 
on the failure of the purpose the first defendant has not acquired any beneficial 
interest in the money which could be proceeded against. 


Mr. Natesan referred me to the fact that the amount has been deposited in 
Court and contended that when once it is deposited into Court, it must be consi- 
dered to be assets held by Court within the meaning of section 73, Civil Procedure. 
Code and as such could be proceeded against. Section 73 provides that 

“Where assets are held by a Court and more persons than onc have, before the receipt of such. 

assets, made application io the Court for the execution of decrees for the payment of money passed 
against the same judgment-debtor and have not obtained satisfaction thereof the assets, after deducting 
the costs of the realisation, shall be rateably distributed among all such persons ”. 
It is only if the assets belong to the judgment-debtor or realised in execution by 
sale of his properties, or are moneys deposited by him for the purpose of satisfying the 
decrees, they could be considered to be assets held by the Court for the purpose 
of section 73. In the present case, there is no question of any of the parties to 
O.S. No. 7 of 1946 having any right in the money. The fact that the money is 
paid into Court to the credit of the suit would not be sufficient to constitute it as 
assets held by the Court for rateable distribution, under section 73, and where a 
question arises as to whether the money belongs to the defendant, it is for the Court 
to find out as to whether the defendant or the judgment-debtor or the plaintiff has 
any beneficial interest in the money so paid. The cases under section 73 relied 
on by Mr. Natesan are not therefore relevant for the purpose of deciding the issue 
in the present case. The short point therefore in this case is as to the character of 
the funds in Court and whether the plaintiff has any equitable right and whether 
the first defendant is not a simple trustee for the amount and nof the beneficial 
owner. Having found that the first defendant is not the beneficial owner of the 
money, there is no question of defendants 3, 4 and 5 being entitled to proceed against 
the same in attachment. 


The result is, the appeal is allowed and the suit is decreed with costs throughout. 
No leave. 


R.M. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Ramaswami. 
Akkammal .. Appellant* 
v. 
Kullampattiyan alias Velappa Naicken and others .. Respondents. 


Suits Valuation Act (VH of 1887), section 11—Scope and effect of—Objection to under-valuation not taken 
in trial Court—-Merits not shown to have been affected—Duty of appellate Court—Appellate Court's power to direct 
return of plaint for presentation to proper Court. 


Where in a case no objection was taken in the Court of first instance at any time to the jurisdic- 
tion on the ground of under-valuation of the suit, under section 11 of the Suits Valuation Act, and 
the merits of the case are not shown to have been affected, the appellate Court cannot entertain an 
objection on the score of under-valuation, but would have to proceed as if there was no defect of juris- 
diction. The same course has to be followed where though the objection was taken in proper time 
in the Court of first instance an appellate Court is not satisfied that the merits of the case have been 
Prejudicially affected. There can be no question of a return of the plaint for€resh presentation to 
the proper Court in any event. The law does not contemplate & return of the plain at this stage. 





* A.A.O. No. 354 of 1954. 16th December, 1955. 
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Appeal against the Order of the Court of the Subordinate Judge (Additional 
of Salem, dated the 18th January, 1954 and made in A.S. No. 140 of 1953 preferr 
against the decree in O.S. No. 362 of 1951 (O.P. No. 3 of 1951) on the file of the 
Court of the District Munsif of Namakkal. . 


D. Ramaswami Ayyangar and T. K. Subba Rao for Appellant. 
B. V. Viswanatha Aiyar for Respondents, 


The Court delivered the following 

Jupoment.—This is an appeal preferred against the Decree and Judgment of 
the learned Additional Subordinate Judge, Salem, in A.S. No. 140 of 1953, 
reversing the Decree and Judgment of the learned District Munsif of Salem in 
O.S. No. 362 of 1951. 


The facts are :—The plaintiff Akkammal, widow of one Venkiti Naickan 
who died in Mardh 1946, sued her parents-in-law, defendants one and two, and 
her brother-in-law, the third defendant, for partition in regard to non-agricultural 
lands and properties, and maintenance on the basis of the agricultural lands. The 
defendants contested the suit on the ground that the first item of the plaint A Schedule 
is the separate property of the second defendant and is not partible and similarly 
the second item of the A Schedule is a promissory note debt due by Kuppa Naicker 
to the second defendant, that items 1 to 6 of the plaint B Schedule are the stridhana 
properties of the second defendant and that the second defendant had cde 
sold items 2 and 3 to one Akkandi Naicker about ten years ago and that the 7 
item belongs to the second defendant by purchase and is her separate property and 
that therefore the B Schedule properties are not partible and on the basis of which 
the maintenance claim of the plaintiff cannot be assessed. The learned District 
Munsif found that the A Schedule properties belonged to the joint family and as 
regards B Schedule properties, the plaintiff having given up items 2 and 3 therein, 
those items 1 and 4 to 7 are liable to be charged for the maintenance claim of the 
plaintiff. Thexefore, he gave a decree for partition of the plaint A Schedule pro- 
perties and the outstandings mentioned in Exhibits B-3 to B-11 and created a charge 
on the ird share of items 1 and 4 to 7 of the plaint B Schedule properties in respect 
of the maintenance decreed by him at Rs. 180 per annum. The Court-fee due 
to the Government was made payable by the defendants. There was an appeal by 
the defendants. In appeal, as the order-sheet shows, when the matter was taken 
up for hearing on 16th January, 1954, it appeared to the learned Subordinate 
Judge that the suit did not appear to have been properly valued and therefore he 
posted the appeal for arguments about the valuation of the suit to 18th January, 
1954. On 18th January, 1954, he heard arguments and pronounced Judgment 
setting aside the Decree and Judgment of the lower Court and directing the plaint 
to be returned for being presented to the Court having jurisdiction. The respondent 
plaintiff was made to pay half the costs of the appeal to the appellants-defendants. 

If the matter had really stood thus, there would have been no complication 
because when in this case no objection was taken in the Court of the first instance 
at any time to the jurisdiction on the ground of under-valuation of the suit, under 
section 11 of the Suits Valuation Act and the merits of the case had not been shown 
to have been affected, the appellate Court could not entertain such an objection, and 
would have to proceed as if there was no defect of jurisdiction. Section 11 of the Suits 
Valuation Act has been precisely enacted to meet such contingencies. The object 
of the Legislature in enacting section 11 was to ensure that the time and labour 
spent by a Court in deciding a case should not be wasted, if the party concerned has 
joined issue and gone to trial upon the merits without raising objection to the pecu- 
niary jurisdiction of the Court at the earliest opportunity : Sardar Khan v. Aisha 
Bibit. The object of the Legislature in enacting section 11 of the Suits Valuation 
Act and section 21 of the Code of Civil Procedure is the same viz., that the defect 
of jurisdiction og territorial or pecuniary ground should not render proceedings 
in a case abortive if such objection was not taken at the earliest opportunity, and. 
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there has been no consequent failure of justice. The object of section 1f of the 
Suits Valuation Act is to provide a machinery for curing the original lack of juris- 
diction and simply placing over-valuation and under-valuation on the same footing 
with*other curable irregularities : Per Coutts Trotter, J., in Kelu Achan v. Parvathi 
Nethiyar!. The language of section 11 is comprehensive enough to include all 
cases of valuation relating to the facts giving jurisdiction as contradistinguished 
from a question of inherent jurisdiction and does not suggest any distinction between 
cases in which the valuation depends upon rules having the force of law and those 
in which the valuation is determined otherwise. Sardarkhan v. Aisha Bibi?. The 
general principle relating to jurisdiction is that neither consent nor waiver by a 
party to the suit can confer jurisdiction upon a Court which has no inherent juris- 
diction and that jurisdiction over the subject-matter of a suit can be given only by 
law : Ledgard v. Bull?, Minakshi v. Subramanya*, Kalyan Dayal v. Kalyan Narer®, 
Debi Singh v. Hanuman Upadhya*, Bibi Dadli Begam v. Bibi Raja Rabia’, Ramaswami 
Chettiar v. R. G. Orr., Kollapara Seetapaty v. Kantipati Subbayya’. The principle 
on which section 11 of the Suits Valuation Act is enacted, provides an exception 
to the above general principle. In fact, in the instant case not only was there no 
objection to he jurisdiction on the score of under-valuation in the Court of the 
first instance on the foot of which alone an appellate Court can entertain the objec- 
tion, but even if such an under-valuation fed been objected to in the Court of 
the first instance in proper time, the appellate Court unless satisfied that this under- 
valuation has prejudicially affected the disposal of the suit on the merits, should 
have RROTA to dispose of the appeal on the materials on record : Kelu Achan v. 

Parvathi Nethiyar?, Moolchand Motilal v. Ramakrishna??, Vedaji Bhaskara v. Subramania 
Gurukkal?!, Ammalu v. Krishnan Nair??, Musa Imran v. "Bhagawan Das13, Chelamayya v. 
Lakshmi!*, Govinda Menon v. Karunakara1®, Narayani Ammal v. Secretary of State+®, V. 
S. Iyer v. Maung Nyun17, Narayanan Nambuderi v. Narayana’, 


To sum up two propositions clearly emerge viz., that where the objection as 
to jurisdiction has not been taken in the Court of the first instance and the merits 
me ae case have not been affected, the appellate Court has to ignome the obejection 

roceed as if there was no defect of jurisdiction ; secondly, the same course 
is rae e followed where, though the objection was taken in proper time in the Court 
of the first instance, the a pellate Court is not satisfied that the merits of the case 
have been prejudicially affected. 


Section 11 has the effect of curing a want of jurisdiction caused by improper 
valuation not only in cases where there has been a final disposal by the Lower 
Appellate Court but also where a case has been remanded by the Lower Appellate 
Court to the Court of first instance for a finding and extends even to collateral 
pro ceedings and subsequent suits. Raman v. Secretary of State1®, Musa Imran v. 

hagawan Das!3, Subramaniam v. Narasimham??, Chokkalinga v. Velayudha®1, 


A Full Bench of this Court. in Kelu Achan v. Parvathi Nethiyar? has held that 
section 11 of the suits Valuation Act when referring to an under-valuation or 
over-valuation prejudicially affecting the disposal of a suit or appeal on its merits, 
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is not considering at all the different rules of procedure that there may be an appeal 
from one Court to another. The mere fact of under-valuation of a suit by the plain- 
tiff involving a trial by a District Munsif instead of by a Sub-Judge’s Court, can- 
not be deemed to be prejudice within the meaning of section 11 of the Suits Valua- 
tion Act to the unsuccessful party on account of the party being restricted to a right 
of Second Afspeal to the High Court on questions of law only, instead of a regular 
appeal on the question of fact also. The mere change of forum consenquent on 
the under-valuation cannot itself be treated as prejudicially affecting the disposal 
of the suit on the merits within the meaning of this section. The appellate Court 
further should record its reasons in writing that by reason of the under-valuation 
the disposal of the suit on the merits had been prejudicially affected. Per Schwabe 
C.J., in Kelu Achan v. Parvathi Nethiyar!, Narayani Ammal v. Secretary of Stat?, Musa 
Imran v. Bhagawan Das*, see also Nana v. Mulchandt, Hamidunnissa v. Gopalachandra®, 
Wahidulla v. Kanhayalal*®, Dalip Singh v. Kundan Singh’. 

It is quite true, as pointed out in the Editorial of the Madras Law Journal 
(2 M.L.J. 145— Journal Section) in which the drafting of section 11 has been severely 
criticised, the following passage occurs regarding the statement in sub-sectin (1), 
clause (b) that the over-valuation or under-valuation should have prejudically 
affected the disposal of the case on the merits : 

“ Now what does this mean ? The mere defect of jurisdiction is not prejudicially affecting of 
the disposal on the merits. What had the legislator in his mind in speaking of over-valuation, etc., 
prejudicially affecting the merits ? We confess it beats us”. 

But as pointed out in the A.I.R. Commentaries on the Suits Valuation Act, section 
11 (Note 12), it does not seem to be impossible to imagine contingencies where the 
trial of a case suffers by its taking place before one tribunal rather than another. 
See Moolchand v. Ramkishan®, for illustration as to under-valuation leading to pre- - 
judice. One case of possible prejudice on merits due to under-valuation is where 
the under-valuation of the suit enables it to be tried as a suit of Small Cause nature 
with all the concomitant brevity attached to such trial. Further, the analogous 
provision relating to objections as to territiorial jurisdiction contained in section 21 
-of the Code of Civil Procedure, contains an exactly similar provision and speaks 
-of there being miscarriage of justice consequent on the trial of the suit taking place 
before a wrong Court. Ifthere can be a miscarriage of justice, on account of the 
trial taking place before a wrong Court, why should not there be a wrong decision 
-on the merits on account of the case having been disposed of by a wrong Court ? 
‘This is a fit matter, however, for engaging the attention of the Law Commission. 


Sub-sections (2) and (3) of section 11 of the Suits Valuation Act do not apply 
where the objection as to valuation is taken for the first time in appeal. In sucha 
case the appellate Court can entertain the objection under sub-section (1) if it finds 
that the merits of the case have been affected. But the section does not provide 
for the further procedure in such cases. It is clear, however, that even in such 
‘cases, there can be no quashing of the proceedings and the return of the plaint 
for fresh presentation to the proper Court. If the materials on record are sufficient 
‘for the dispossal of the appeal, the appellate Court should ignore the defect of 
jurisdiction and proceed to decide the appeal on the merits. If the appeal cannot 
be decided on the merits, having been prejudicially affected by over-valuation, or 
under-valuation, and the materials on record are not sufficient for the disposal 
-of the appeal, then the case should be remanded to the Gourt which would be com- 
petent to entertain the suit. 

The permutations and combinations which arise in regard to the procedure 
to be followed have been comprehensively and accurately summarised in the well 
known A.I.R. Commentaries on the Court-fees Act and Suits Valuation Act (and 
edition) at page 871 as follows :— 
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“To sum up: 
(1) Where the objection has not been taken in proper time in the lower Court and ha® 
not affected the merits of the case, it cannot be taken notice of by the appellate Court. In such a 
case,¢ven if remand has to be made, it must be made under Order 41, Civil Procedure Code, to the 
same Court as if there had been no defect of jurisdiction in such Court. 


(2) Where the objection has been taken in proper time in the lower Courtg but the merits 
of the case have not been affected, the appeal is to be disposed of on the merits if there are sufficient 
materials on the record. But if there are not sufficient materials on the record and remand is const- 
dered necessary, the remand is to be made to the Court which would be competent to entertain the 


sut 
af Where the objection has been taken in the lower Court and the merits of the case have 
been affected, the same procedure as in (2) above is to be followed. 


(4) Where the objection has not been taken in proper time in the lower Court but the merits 
of the case have been affected, the same procedure as in (2) above is to be followed. 


Thus, it seems that on the true construction of the section a retn of the plaint by the appellate 
Court, with the result that the proceedings have to be commenced over again in another Court, is 
not contemplated by the section in any case, whether the objection was taken at an early stage or not 
and whether the merits of the case have been affected or not, by the erroneous valuation which has led 
to the case being disposed of by a wrong Court. It seems that in every such case, the appellate or 
revisional Court is simply to proceed as if there was no defect of jurisdiction, except for the following 
qualification, viz., that where the objection was taken in proper time in the lower Court or the appel- 
late Court finds that the decision has been affected on the merits or both these conditions are present, 
and in any such case, the appellate Court finds ıt necessary to send down the case for retrial or for 
findings on fresh issues or for fresh evidence, it shall direct its order to the Court which would be 
competent to entertain the suit or appeal”. 

The law does not contemplate a return of the plaint at this stage but only a 
remand following the procedure for hearing appeals under Order 41, Rajwant Singh v. 
Mutalli+, Hamirkuar v. Court of Wards*. See also Raghunandan Prasad v. Ajodhya Singh®, 
Narayani Ammal v. Secretary of State+. 

Bearing these principles is mind if we examine the facts of this case, we find 
that objection as to jurisdiction had not been taken in the trial Court and secondly, 
it has not been shown that the merits of the case had been affected and in which 
case the learned Subordinate Judge should have recorded his reasons in writing 
to that effect. Therefore, the appellate Court had no option båt to ignore the 
objection even if raised in the appellate Court and proceeded as if there was no 
defect of jurisdiction. In any event there could not be a return of the plaint for 
presentation to the proper Court. 


The matter has not stood thus, however it has been complicated by a re- 
ference to Court-fee which is not borne out by the entries in the order-sheet 
reproduced above. In the judgment the learned Subordinate Judge has stated: 

“ For arguments on the point of Court-fees time was granted till to-day and the learned Counsel 
for the plaintiff has made an endorsement on the plaint admitting that there should be a prayer for 
declaration that the properties standing in the name of the and defendant belonged.to and really 
formed joint family properties before the plaintiff can claim a share therein. He has further endorsed. 
that if a specific prayer is added, the valuation of the suit will be beyond the pecuniary jurisdiction 
of the lower Court.” 

It is now argued from the passage of the Judgment, by the learned counsel Mr 

B. V. Visvanatha Ayyar, that the appellate Court assessed the proper Court-fee. 
which was payable and to be paid and that it was only on the plaintiff not being 
agreeable to pay additional Court-fee the learned Advocate for the plaintiff resorted 
to the device of asking for a return of the plaint, as otherwise if the additional Court- 
fee had not been paid, the suit was bound to be dismissed. I am unable to spell 
out any such thing from this passage in the Judgment, apart from the fact that the 
entries in the order-sheet do not show that the question of Court-fee was debated 
at any time and that the plaintiff was unwilling to pay the additional Court-fee. In 
fact such a question would not have arisen in this case because the suit was insti- 
tuted in the pauper form. It is one of the privileges of pauper litigants to be com- 
pletely indifferent to the assessment of Court-fee because if they win the opposite 
side would be made to pay and if they lose ex-kypothest nothing can be recovered 
from them. ' . 
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Thetefore, the decree and judgment of the lower appellate Court are set aside 
and the learned Subordinate Judge is directed to dispose of the appeal on the merits. 
I need not add that under section 12 of the Court-fees Act, the appellate Court 
can collect the deficit Court-fee, if any. The costs of this appeal to abide by-and 
be provided for in the revised decree and judgment of the lower appellate Court. 


PRN. ° —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Govinpa Mgnon AND Mer. Jusrice Ramaswami. 
Lakshmana Pillai Appellani* 


U. 
Emakalaperumal Nadar (died) and others .. Respondents. 


Limitation Act (LX of 1908), Articles 124 and 134-B—Applicability—Suit for recovery of the office of 
trusteeship of a temple Jor possession of the trust property—Void and ovidable transactions—Starhng point 
of limitati 


Article 134-B of the Limitation Act was only enacted with the object of providing a specific 
article of limitation to a class of cases as those arising under the Hindu, Muhammadan or Buddhist 
religious or charitable endowments where the manager for the time being has alienated the property 
of the institution for valuable consideration. It is not intended to make any change in the law with 
regard to alienation of the office of the manager or office of trusteeship which would be governed 
by Article 124 of the Limitation Act. 

Venkateswara v. Venkatesa, (194.1) 1 M.L.J. 644 : LL.R. (1941) Mad. 599 (F.B.), referred. 

The hereditary office of t:usteeship is like any other property capable of inheritance and liable 
to be lost by adverse possession under the law of limitation. There is no distinction between the 
office of the trusteeship and the property or emoluments attached thereto and the property passes 
with the office. The office alone cannot be recovered without seeking to recover the property and 
the property alone cannot be recovered when the right to the office is lost. 

Kandaswami Thambiran v. Vagessam Pillai, (1941) 2 M.L.J. 463, referred. 

The distinction between Articles 124 and 134-B is real and substantial. Article 124 of the Limi- 
tation Act applies to cases where the office along with the property of the trust or endowment has 
been transferred and the transaction is ab mitto void and possession of the transferee becomes 
adverse from that date. 

Gnanasambanda Pandara Sannadhi v. Velu Pandaram, (1899) 10 M.L.J. 29 : L-R. 27 I.A. 69 : LLR. 
23 Mad. 271 ; Damodar Das v. Adhikarı Lakhan Das, Gare 20 M.L.J. 624: L.R. 37 LA. 147: 
LL.R. 37 Cal. 885 (P.C.) and Kaltpada Chakraborti v. Smt. Palani Bala Dem, (1953) 1 M.L.J. 597 : 
(1953) S.C.J. 208 : 1953 S.C.R. 503 (8.C.), referred. 

But where the manager for the time being transfers the whole or part of the endowed property 
for valuable consideration without in any way impatring his rights as manager, there is no question 
of any adverse possession and the transaction 1s only voidable and as such Article 134-B would apply. 

The distinction lies inthe fact that any alienation oftrust property, apart from the office of 
trusteeship, is only voidable and would enure during the lifetime of the alienor and the starting 
point of limitation would be the date of the death of the transferor or his removel from office. 

Vi i Theertha v. Baluswami Azyar, (1921) 41 M.L.J. 946: L.R, LA. 302: LLR. 
44 Mad. 831 (P.C.) ; Mahanth Ram Charan Das v. Naurangi Lal, (1933) M.L.J. 505 : L.R. 60 LA, 
124: LLR. 12 Pat. 251 ; Mahadeo Prasad Singh v, Karia Bharti, (1934) 68 M.L.J. 499 : L.R. 62 LA, 

73 LL.R. 57 AU. 159 (P.C.) and Ponnambala Desikar v. Periannan Ghetti, (1936) 71 M.L.J. 105 : L.R- 
LA. 261 : I.L.R. 59 Mad. 809 (P.C.), referred. 

In cases where the transaction is voidable Article 134-B of the Limitation Act would apply and 
where it is void Article 124 would apply. 

Gnanasambanda Pandara Sannadhi v. Velu Pandaram, (1899) 10 MLJ. 29 : LR. 27 I.A. 69 : LLR. 
23 Mad. 271 (P.C.), held still good law and not affe by introduction of Article 134-B. 


Appeal against the decree of the District Court of Tirunelveli, in Appeal Suit 
No. 230 of 1950, preferred against the decree of the Court of the District Munsif 
of Tirunelveli, in Original Suit No. 214 of 1949. 

T. M. Krishnaswami Ayyar for Appellant. 

K. Veeraswami and V. Ramaswam: for Respondent. 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—The order of reference to the Bench, states the reasons 
which impelled the learned Judges who heard the case in the first instance to place 
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the matter before a Bench. As the whole case is before us we intend to Geal with 
the question in its entirety. Valiavanda Vinayagar temple mentioned in schedule 1 
of the plaint as well as the properties described in schedules 2 and 3 thereunder 
belonged to the family of the plaintiff and defendants 2 to 5 for which one Manik- 
kavasagam Pillai was the huqdar and manager in 1934. Under Exhibit B-z dated 
1st October, 1934, Manikkavasagam describing himself as the manage® and huqdar 
of.the temple and its properties and stating that he could not manage the affairs of 
the temple properly and that his successors cannot perform the puja and other 
appurtenant rituals assigned away the huqdar right and management ofthe temple 
and its properties to the first defendant for a consideration of Rs. 100. The docu- 
ment recites that as a result of the assignment the first defendant is entitled to take 
the place of Manikkavasagam, become the huqdar of the temple and its properties 
and enjoy the properties mentioned in the schedule to the document as huqdar 
by himself and his heirs from son to grandson hereditarily. The effect of this 
document was to completely transfer the trusteeship of the temple, its properties 
and everything appertaining to the temple in favour of the first defendant. Thereafter 
“no vestige of any right remained in the transferor. The fi'st defendant has been in 
possession of the temple properties, managing them and has also been performing the 
pujas and other duties by stepping into the shoes of Manikkavasagam since then. 
Nearly three years later Manikkavasagam died on 1st September, 1937. Had not 
Manikkavasagam transferred all his right in the temple and its properties under 
Exhibit B-2 the next huqdar and manager would be his son who it is stated relin- 
quished his hereditary right of huqdar and manager in favour of the plaintiff who 
also was a member of the family of Manikkavasaga. There is no documentary 
evidence with regard to the relinquishment but it is the case of the parties, and the 
second defendant who is the son of Manikkavasagam does not dispute such a relin- 
quishment. 

Accordingly the plaintiff claims to recover possession of the temple properties and 
also the management of the temple from the first defendant on the ground that Exhibit 
B-2 is invalid and not binding on the family and that as the cause of ag¢tion for recovery 
of the properties and the right of huqdar arose only after the death cf Manikka~ 
vasagam, the suit brought on 2gth June, 1949, is within time. The District Munsif 
accepted the plea of the plaintiff and decreed the suit holding that Exhibit B-z is 
not valid, and that the suit having been filed within 12 years from the date of the 
death of Manikkavasagam, viz., 1st September, 1937—when the cause of action arose 
was within time relying upon Article 134-B of the Limitation Act. He found follow- 
ing the decision in Venkateswara v. Venkatesat, that limitation can run only from 
the date of the death of Manikkavasagam and not from the date of the transfer 
in 1934. On appeal, the learned District Judge Tirunelveli disagreeing with the 
‘District Munsif held that as the transfer was void at its very inception the starting 
point limitation was the date of the transfer and since more than 12 years had elapsed 
from the date of the transfer the suit was barred by limitation both as regards the 
recovery of the office of huqdar of the temple and the temple properties. Hence 
this second appeal by the plaintiff. 

Mr. T. M. Krishnaswami Ayyar for the plaintiff, appellant based his case in 
the following manner :— 

There can be no dispute that the transfer of the hereditary office of trustee- 
ship is void at its very inception and as such, no title or right to hold it passed to the 
transferee. But a transfer of properties belonging to a trust is not ab initio void 
but only voidable and the same would enure dwing the lifetime of the trustee. 
Such being the case under Exhibit B-2 the alienee is enabled to hold the property in 
his possession during the lifetime of the transferor. Though the transfer of the 
trusteeship is void the transferor still continues.as trustee. Therefore there is no 
transfer of trusveeship at all but only transfer of the properties to recover. which the 
period of limitation is 12 years from the date of the transfer. In other words learned 
counsel’s argument is that despite Exhibit B-2, Manikkavasagam continued tọ 
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function as trustee of the temple though by that document he has divested himself 
of his possession of the properties belonging to the temple. The document according 

to the learned counsel, should be dissected in that manner and only that portion of 
it which could be interpreted as legally capable of taking effect should be considered 

to have any effect while the other portion should be ignored as non-existent. The 

learned coufisel has not been able to cite any specific authority in support of his 

argument but he contends that by the analogy of sections 6o and 61 of the Indian 

Trusts Act the beneficiary in the present case, namely, the idol has a right that the 

trust property should be properly protected, held and administered by proper per- 

sons and by a proper number of persons, the transfer of the right to the office of 
trustee being invalid the transferor remains as trustee and he is entitled at any time 

in spite of his being a transferor to file a suit to recover possession of the property 

illegally transferred as there can be no estoppel against a trust. No legal rights 

flowed out of the transfer with regard to trusteeship. 


On the other hand, Mr. Veeraswami, learned counsel, for the first defendant, 
respondent, submits that since the suit is one for the office and for recovery of the 
properties, the starting point of limitation is under Article 124 of the Limitation Act 
when, the possession becomes adverse to the transferor, that is, from the date of Ex- 
hibit B-2 and Exhibit B-2 does not make any distinction between trusteeship and 
popan. Learned counsel further contended that the enactment of Article 134-B 
of the Limitation Act did not make any change in the law regarding the transfer 
of trusteeship and that being the case as has been held in a number of cases where 
the suit is for recovery of the office and the property attached to it, the starting point 
of limitation is the date of the transfer under Article 124 of the Limitation Act. It is 
further urged that since it is impossible to dissociate the office of the trusteeship 
from the properties of the trust if the right to recover the office is barred the right to. 
recover property would also become extinct. Further in the case of hereditary 
trustees succession to the office of trustee is from predecessor to successor and the 
whole number of trustees constitutes a chain each succeeding the other. Such being 
the case it is argued that the suit is barred. 


As early as Rajah Vurma Valia v. Ravi Vurma Kunhi Kutti+, the Privy Council 
had laid down that the transfer of trusteeship of a temple is void as opposed to pub- 
lic policy and that being the case we have no doubt whatever that even where it is a 
private institution the trustee for the time being cannot transfer his office. This is 
not disputed by anybody. The judgment of the Judicial Committee in Vidyavarutht 
Thertha v. Baluswami Iyer*, has laid down that the endowments of a Hindu mutt are 
not “ conveyed in trust’; nor is the head of the mutt a trustee with regard to them 
unless there is something to show that any specific property is proved to be vested 
in the head of the mutt for a specific and definite object. That being the case, 
Article 134 of the Limitation Act which contains the expression “conveyed in trust” 
does not apply where the head of mutt has granted a permanent lease over a part of 
the mutt property not proved to be the subject of the truot. Their lordships held 
that in such a case the property vests in the idol and that the madathipathi is only 
a manager for the time being. It was, therefore, with the object of providing a period 
of limitation where alienations have been effected by managers of Hindu, Muham- 
madan or Buddhist religious and charitable endowments that Article 134-B was intro- 
duced by the Amending Act I of 1929 which provides specifically for cases of, aliena- 
tion of properties of charitable and religious institutions since after the decision in 
Vidyavaruthi Theertha v. Baluswami Iyer*, Article 134 could not be applied to such 
cases as the properties are not conveyed in trust in the trustee or the manager, But 
it is clear that Article 134-B was only enacted with the object of providing a specific 
article of limitation to a class of cases as those arising under the Hindu, Muhammadan 
or Buddhist religious or charitable endowments where the manager for the time 
being has alienated the property of the institution for valuable consideration, and was 

e 
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not intended to make any change in the law with regard to alienation of te office 
of the manager or office of trusteeship which would be governed by Article 124 of 
the Limitation Act. This is clear from the observations of Sir Lionel Leach, G.J., in 
Venkateswara v. Venkatesa+, at pages 629 and 630. 


That being the case we have now to find out what the proper article applicable 
to the present case would be. There can be, no doubt, whatever th# hereditary 
office of trusteeship is property like land or house capable of inheritance according 
to the law of succession and liable to be lost by adverse possession under the law of 
Limitation. See the decisions in Gnanasambanda Pandara Sannadhi v. Velu Pandaram*, 
and Kalipada Chakrabortht v. Palani Bala Devi’. The same authorities have laid 
down a further proposition that there is no distinction between the office of trustee- 
ship and the property or emoluments to which they are attached and therefore, 
property passed with the office and the office alone cannot be recovered without 
seeking to recover the property and vice versa. The property alone cannot be recover- 
ed notwithstanding the fact that the right to the office is lost. There are observations 
at page 517 in Kalipada Chakravorihi v. Palani Bala Devi*, to the effect that when 
there is a transfer of trusteeship the article applicable is 124 of the Limitation Act. 
‘The distinction between Article 124 and 134-B is real and substantial. 


Article 124 begins by stating that the suit is to be for possession of an hereditary 
office and in the column under the heading “ time from which period begins to run ” 
it is specified “when the defendant takes possession of the office adversely to the 
plaintiff”. In Article 134-B there is no question of any adverse possession. As 
the latter article confines itself only to cases of recovery of possession of immoveable 
property comprised in the endowment which has been transferred by a previous mana- 
ger for valuable consideration the suit should be brought by the succeeding manager 
within 12 years from the date of the death, resignation or removal of the transferor. 
Such being the case in our opinion it is clear that where the office along with the 
property of the trust or endowment has been transferred the transaction is void 
ab initio and the possession of the transferee becomes adverse from that date. In 
that case Article 124 of the Limitation Act is applicable whereas if ¢he manager for 
the time being transfers the whole or part of the endowed property for valuable 
‘consideration without in any way impairing his rights as manager, in such cases 
Article 134-B of the Limitation Act would apply. The reported cases are clear 
on this point. In Gnanasambanda Pandara Sannadhi v. Velu Pandaram*®, the facts 
show that what was transferred was not only the office but the entire properties 
attached to the office and their Lordships held that in such a case possession becomes 
adverse to the transferor from the date of the transfer and that no distinction can be 
made with regard to the claim to the office and to recovering the properties. The 
opening words in the judgment of the Judicial Committee show that the suit was to 
establish the right to management of the office of the temple and to the possession of 
the lands forming the endowment. At page 279 their lordships observe that there is 
no distinction between the office and the property of the endowment and that the 
transfer would ‘be void and would not give title to the purchaser. It is also clear 
from this judgment that since the transfer is void, title remains with the transferor and 
that the possession which was taken by the transferee becomes adverse from that date. 
This decision is therefore, ample authority for the application of Article 124 to a 
case where there is a transfer of both the office and property of the endowment. 
In Damodar Das v. Lakhan Dast, after the death of the Mahant of a mutt his two 
-chelas divided the mutt and its properties between them and one of them held 
-possession of portions of properties under a particular mutt for more than 12 years. 
It was held in a suit by his successor to recover possession of those properties tha. the 
suit filed after a lapse of 12 years was barred by limitation as the starting point for 
limitation should be deemed to be the date when the agreement between the two 
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chelas Nook place. The decision of the Supreme Court in Kalipada Chakraborti v. 
Palani Bala Devi}, cited already is to the same effect. 


The other class of cases governed by Article 134-B of the Limitation Act may now 
be referred to. We have already considered the effect of the decision of the Judicial 
Committee gn Vidyavaruthi Theertha v. Baluswami Iyer?, where it was decided that 
if there is an alienation of the trust property apart from the office of trusteeship then 
such an alienation is voidable and would enure during the lifetime cf the alienor 
and a suit brought within 12 yeas from the date of the death of the alienor would be 
in time. Their Lordships held that except for unavoidable necessity the head of 
the mutt or religious institution cannot create any interest in the property of the 
endowment to enure beyond his lifetime. ` Therefore the starting point of limitation 
would be the date of the deach of the ‘transferor o1 his removal from office, A 
distinction between a total alienation or disposition of a religious endowment and 
its properties and the alienation of a part of the properties is clearly made out by 
the Judicial Committee in Mahkanth Ram Charan Das v. Naurangi Lal®, in which 
the headnote is as follows :— 

“Although an assignment or disposition of a’ mutt and its properties by Mahanth is void either 
a sale or a permanent lease by him of an item of property appertaining to the mutt even if not for 
necessity is valid during the tenure of office of the th. Consequently, upon an alienation of 
that nature the possession of the purchaser or lessee does not become adverse so as to cause time to 
run under Article 144, Schedule I of the Limitation Act.” 
It is this principle that has been embodied in Article 134-B of the Limitation 
Act. The observations at pages 257 and 258 of the judgment support this view. 
The Judicial Committee again considered the question of limitation where there 
has been a transfer of only a part of the trust property by the manager or trustee 
without transferring the office in Mahadeo Prasad Singh v. Karia Bhartit. At page 
165 the observation is as follows :— 

“ The learned counsel for the appellants has çited the case of Damodar Das v. Lakhan Das*, in 
support of his argument that the possession of Rajbans became adverse from the date of the compro- 
mise but that casesis clearly distinguishable. The document dealt with therein was an assignment 
of the math as well as its properties and as observed by this Board in the case in Mahanth Ram Charan 
Das v. Naurangi Lal*, such an assignment was void and would in law pass no title, with the result that 
the possession of the assignee was adverse from the moment of the attempted assignment. In the 
present case there is no assignment of the religious institution itself to Rajbans, nor any other transfer 
which was a void transaction and rendered his possession adverse. He was undoubtedly the Mahant 
of the math in 1904 and while transferring certain items of property to Karia he kept the rest of the 
estate for himself. Itis one of the villages retained by him that he sold in 1914 and the sale was a 
voidable transaction. The period of limitation for the recovery of the village did not begin to run 
until the death of Rajbans in 1916. The action which was commenced in 1926 was, therefore, within 
the limitation prescribed by Article 144”. 

This clear exposition of the different kinds of transfers leaves no room for doubt 
with regard to how the matter has to be viewed. Again in Ponnambala Desikar v. 
Periannan Chetti®, the question was discussed by the Judicial Committee and they 
held that where there is a transfer of an item of property belonging to a trust it 
is valid during the lifetime of the trustee and the starting point of limitation begins 
on the death of the trustee. There are numerous passages in this Judgment justi- 
fying that proposition and it is unnecessary to refer to them in etal. We are, 
therefore, of opinion, that the decision in Gnanasambanda Pandara Sannadhi v. Velu 
Pandaram’, has in no way been affected by the introduction of Article 134-B of the 
Limitation Act. We may once again repeat what has already been discussed by 
stating that the office of huqdar or manager is res extra commsrcium the alienation 
of which is void and no title passed to the alienee. That being the case, his possession 
is adverse from the date of the alienation and the death of the alienor does not 
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interrupt the running.of time which-runs against and’ bars the successor. The case 
of alienation of a portion of property endowed is good for the lifetime of the alienor 
because of the qualified power in him or on the ground of estoppel. In such a 
case time runs only on his death and once it starts to run uninterrupted for a period 
of 12 years, the successor also will be barred from recovering the property. In the 
first case the transaction is void while in the latter case it is voidable® Where it 
is voidable Article 134-B of the Limitation Act applies or Article 144 before 1929 
and where it is void Article 124 applies. This distinction is exemplified in the 
contrast between one class of cases such as Gnanasambanda Pandara Sannadhi v. Velu 
_Pandaram*, Damodar Das v. Lakhan Das*, and Kalipada Chakraborti v. Palani Bala 
Dei, on the one hand and Vidyavarutht Theertha v. Baluswami Iyer*, Mahant Ram 
Charan Das v. Naurangi Lal5, Mahadeo’ Prasad Singh v. Karia Brarti*, Pounambala 
Desikar v. Periyannan Chetti", and Gurusidhwaswami v. D.M.D. Fain Sabha®, on the 
other. 


In any event the respondent argues that in the present case the plaintiff is 
not the manager as the right has been lost before the alleged relinquishment in his 
favour, and therefore, Article 134-B would not apply. We may also observe in 
this connection that the Se property alone cannot be recovered and since 
the 1ight to recover the office of huqdar and manager is barred by limitation, the 
claim to property follows suit as it is subsidiary to and is attached to the office, 
vide Kandaswami Thambiran v. Vagheesam Pillai®, Govinduswami Pillai v. Dakshi- 
namurthi® and Rajagepala Naidu v. Rama Subramania}', 

In view of the discussion above we are of opinion that the learned District 
Judge is right in holding that the suit by the plaintiff is time barred. This Second 
Appeal is dismissed with costs. 


R.M. eee Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAMASWAMI é 
Venkatalakshmi Ammal l i .. Appellant* 


v. 
The Central Bank of India, Ltd., Coimbatore Branch, by its 


local Agent Respondent. 
Succession Act (XXXIX of 1925), section’ 214—Hindu Women’s Rights to Act (XVII of 1937), 
section 3 (1) —Widow claiming the amount held by her husband under a Savings Account—Necessity for 
production of succession certificate. : 


The object of taking out a succession certificate under section 214 of the Indian Succession Act 
is to give security to the debtors paying the debts due to the deceased and thus facilitate the collec- 
tion of debts on succession. The purpose of the Act is not to enable litigant parties to have an o 
portunity of lingating contested questions of title to property. When a Bank is satisfied that the 
applicant is entitled to collect the debts it should not pres onerous conditions which are in no 
way necessary for its safety. 

Under the Hindu Women’s Rights to Property Act, section g (1), the widow of a deceased gets 
a statutory right to the separate property of her husband. She does not get the right by succession 
which would entail the taking out of a succession certificate. It is a special statutory right which 
the widow géts under the particular enactment. She stands in the shoes of her husband and is en- 
titled to collect the amount due to her husband in his savings bank account. The receipt granted 
by her will be in full quit and the Bank cannot be made answerable to anyone else. 
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Apal against the order of the District Gourt of Goimbatore dated the 23rd 
October, 1953 and made in A.S.No. 329 of 1953 © S. No.ggi of 1952, Dt. Mun- 
siff’s Court, Coimbatore). 

D. Ramaswami Ayyangar and T.K.: Subba Rao for Amiet, 

K.S. Degkan for Respondent. l 

The Court delivered the following 


Jopemenr :—This is an appeal preferred against the decree and judgment of 
the learned District Judge of Coimbatore in A.S.No. 329 of 1953, reversing the decree 
and judgment of the learned District Munsiff of Goimbatore in O.S.No. 991 of 
1952. 

The facts are :—The plaintiff Venkatalakshmi Ammal’s husband Narayana 
Rao had opened a “ Home Savings Safe ” account with the Central Bank of India, 
Limited, Goimbatore branch. Narayana Rao died on 12th September, 1950, 
having to his credit in the above account Rs., 2,146. The late Narayana Rao 
had executed and registered a will on gth June, 1950, under which he has bequeathed 
this property among others absolutely to his wife Venkatalakshmi Ammal. On 
this Venkatalakshmi Ammal asking the Bank to pay the amount to her, the Bank 
has been insisting upon a succession certificat or indemnity bond. Therefore, this 
Venkatalakshmi Ammal filed O. S. No. 991 of 1952 for recovery of Rs. 2,200. The 
learned District Munsiff held that under section 214 of the Indian Succession Act 
the plaintiff was bound to produce a succession certificate but she is saved from 
doing so by reason of the Hindu Women’s Rights to ty Act. He therefore 
decreed the suit in plaintiff's favour. The Bank eee fa In appeal the learned 
District Judge held that the plaintiff was not saved from producing a succession 
certificate and reversed the decree and judgment of the learned District Munsiff. 
Hence this appeal by the defeated plaintiff. 

Section 214 of the Indian Succession Act is mandatory, and the Court cannot 
pass a decree even if it was otherwise satisfied that the plaintiff was really the heir 
or successor of the deceased. The corresponding provisions of Act X of 1865 pro- 
vided for a power in the Court, to pass a decree under certain circumstances. But 
under this section, no decree can be passed under any circumstances. A condi- 
tional decree directing the production of certificate before the execution of a decree 
is illegal. If the succession certificate is not produced before the decree, after an 
opportunity has been given to the plaintiff to produce it, the only order which the 
Court can pass upon the suit is to dismiss it. But if an appeal is perferred succession 
certificate can be produced in the appellate Court : Bhudat Singh v. Mangat Bait. 
And it is a grave irregularity, which will be remedied by the High Court, to pass 
a decree before a succession certificate is produced in such a case, Ghisu v. Ram 
Ballabh*; Virayan Chettiar v. Srinivasa Chanar*. Even a consent decree cannot be 
passed by the Court upon the admission of the debt by the defendant. The certi- 
ficate must be produced. It is not enough to produce an order directing the issue 
of a certificate, Mulchand v. Motichand 4. 


Such being the mandatory provisions of the section, the first question that falls 
for consideration is its applicability. On an analysis of all the decisions on the 
point, it may be seen that the section applies dnly if all the five conditions mentioned 
below are satisfied at the same time : 


1) The claim must be for the recovery of’a’debt and the relationship of 
debtor and creditor must exist between the defendant and deceased. 


(2) The debt must be owing at the death of the deceased. 
(3) The claim must be based on succession. 
& The claimant must be claiming to be entitled to the effects of the 


deceas 
(5) The claim must be against the debtor of the deceased. 

AIR. All. 
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In this case the requirements 1,2,4 and 5 concur. I need not point ouf that a 
bank deposit is a debt as a debt has been defined, in the words of Lord Lindley in 
Webb v. Stenton,! as a sum of money which is now payable or will become payable in 
futute by reason of a present obligation. Therefore, the only point to be consi- 
dered is whether the claim is based upon succession. 


Under the Hindu Women’s Rights to Property Act, section 3(1), when a Hindu 
governed by the school.of Mithakshara Law dies leaving separate property, as in 
the instant case, his widow shall ‘be entitled in respect of such property in respect 
of which he dies intestate, to the same share as a son. In other words, the Act 
has conferred a new right upon the widow of a deceased coparcener in amplifica- 
tion of the pre-existing law. Certainly the widow is not raised to the status of a 
coparcener as has been pointed-out in the Full Bench decision in Parappa v. Nagamma® 
to which I was a party, and certainly the widow does not take as the heir of her 
husband as pointed out in-the Bench decision of this Court in Subba Rao v. Krishna 
Prasadam*, The position has been well summed up in a recent Bench decision 
of this Court in Rathnasabapathy v. Saraswathi Ammal‘, that under the Act the widow 
does not get either by survivorship or by inheritance but it is a special statutory 
right which she gets solely by reason of her being the widow of her husband. The 
widow becomes entitled to her rights not as an heir but by statute and stands in 
the shoes of the deceased ‘husband and continues to be a member of the joint family, 
Satyanarayana v. Narasamma®. It'is no doubt true that the position of a widow is 
betwixt and between but it is certainly clear that she does not get this separate 
property by succession which would entail the taking out of a succession certificate. 
That was why it was held in Natarajan Chettiar v. Perumal Ammal’, that as the widow 
does not inherit, it is not necessary for her to produce a succession certificate. The 
fact that the husband made a willi in this case has neither enlarged nor curtailed 
the right of the widow to take the separate property of her husband as if she were 
ason, In the present case, so far as the Bank is concerned, when once it has got 
satisfactory proof that this widow has succeeded to the separate property of her 
husband; the receipt of the widow would be full quit and the Bank cannot be made 
answerable by anybody else. 


The object of taking out a succession certificate'is to give security to the debtors 
paying the debts due to the deceased and thus facilitate the collection of debts 
on succession. ‘The purpose of the’ Act is not to enable litigant parties to have an 
opportunity of litigating contested questions of title to property. Therefore, when 
a Bank is satisfied that the applicant is entitled to collect the debt it should not 
prescribe onerous conditions which are in no way necessary for its safety and it 
must be the endeavour of Banks to promote deposits and not make them unpo- 
pular by insisting upon totally unnecessary safeguards. In this very case the cost 
of obtaining a succession certificate would practically wipe off the interest on the 
deposit and defeat the very object of entering into this “ Home Savings Safe ” 
scheme. 


In this case on the production of the registered mofussil will which need not 
be probated, vide’ Namperumal v. Veraperumal’, the Bank should have held that 
the widow had established her claim to the amount with the Bank and disbursed 
it to her instead of driving her to a costly and futile litigation. : 

In the result the decree and judgment of the learned District Judge are set 
aside and the decree and judgment of the District Munsiff are restored and this 
appeal is allowed with costs throughout. (No leave.) 

R.M. — 


Appeal alowed. 
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Vin THE HIGH COURT OF JUDICATURE: AT: MADRAS, 
PRESENT :—MR. Justice GovinpA MENON AND MR. JusTIcE RAMASWAMI. 


Manayil Krishnan Kutty .. Petitioner* 
ev. 
Manikkath Govinda Menon .. Respondent. 


Malabar Tenancy (Amendment) Act (XXXIII of 1951) as amended by Amending Act (VII of 1954), 
section 53—-Malabar Tenancy (Amendment) Act (VII of 1954), section 25 (g}—Applicability and construction 
of—Decree for eviction and arrears of rent of amount—Landlord directed to pay large amount as compen- 
sation for valus of improvements—Tenant making yearly payment of rent under Act VII of 1954—Right to claim 
wiping off of arrears and amendment of decree on basis of payment made earlier. 


There can be no doubt that section 53 of the Malabar Tenancy (Amendment) Act of 1951, 
both in its original form and as amended by Act VII of 1954 contemplates payment of rent at a future 
date. Neither the unamended section nor the transformed one in 1 ows previous payments 
to be taken into consideration for its application and merely because the tenant has deposited the 
rent on an earlier date, he cannot callin aid section 53 and thus claim that the arrears have been wiped 
off so as to entitle him to an amendment of the decree under section 25 (3) of the Malabar Tenancy 
Amendment Act, 1954. The section by its very nature is prospective and it cannot be held that if 
previous payments have been made the arrears of rent would be wiped off. 


The necessary sine qua non for the application of section 25 (3) of Act VII of 1954 is that there 
should be stay of the execution of a decree when it was made. In the absence of such stay the mere 
fact of ly deposit of rent under the Act of 1954, would not by itself entitle the tenant to claim a 
wipe off of the rent decreed and to invoke the provisions of section 25 (3). 


Where the arrears of rent decreed is comparatively a small amount, while the landlord has to 
py large sums of money to the tenant as value of improvements,the decree is not a decree which can 

considered to be one for arrears of rent. 

Quaere: Whether section 53 of the Malabar (Amendment) Act, 1951, is restricted in its applica- 
mes to rents which have been overdue and does not extend to rents which have become merged in 
a decree, ' 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Dt. Munsif of Chowghat dated 23rd October, 1954 
and made in I.A. No. 1100 of 1954 in E.P.No. 544 of 1946 in O.S. No. 92 of 1943. 


K. P. Ramakrishna Aiyar for Petitioner. 
P. Baskara Menon for Respondent. 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—This Civil Revision Petition arises out of the dismissal of 
I.A. No. 1100 of 1954 in E.P. No. 514 of 1946 in O.S. No. 92 of 1943 on the file 
of the District Munsif of Chowghat. 


LA. No. 1100 of 1954 was a petition under section 23 of the Malabar Tenancy 
Act XIV of 1930 as amended by Act VII of 1954, under section 53 of Act XXXIII 
of 1951 and under section 25(3) of Act VII of 1954 for amendment of the decree in 
O.S. No. 92 of 1953. The present petitioner was a defendant in the suit which was 
one for ejectment and recovery of possession of certain properties with arrears of 
rent filed by the present respondent, and in that a decree was passed, by which, 
upon the plaintiff depositing to the credit of the defendants the sum of Rs.6g1-1-11 
for value of improvements less Rs.44-1-0 for arrears of rent payable by the defendants, 
the defendants do surrender possession of the properties with all improvements 
thereon to the plaintiff. It was further ordered and decreed that the defendants 
do pay the plaintiffs future rent at Rs. 37-8-o and Rs.2-4-7 for sundries per year 
from 1st Dhanu 1118, that is, December-January 1942-43 onwards, till delivery 
of possession of the properties, or until the expiry of 3 years from the date of the decree 
whichever was earlier. It may be mentioned that in the suit itself there was 
no contest whatever regarding the right of the plaintiff to recover possession, as the 
District Munsif says that issues 1, 2 and 4 in the suit which related to the rate 
of rent, the plea*of additional payments of rent made, and the claim for damages, 
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were decided on special oath taken by the and defendant, and that only hre issue 
relating to value of improvements was decided and a finding recorded. Such 
being the case, the question now arises as to whether the petitioner is` entitled to 
have the decree amended as prayed for. He invoked the provisions of sub-section 
(3) of section 25 of Act VII of 1954 which are in the following terns :-— 


“Where the execution of a decree or order stands stayed under the Madras ‘Tenants and Ryots 
Protection Act, 1949, or section 54 or section 55 of the Malabar Tenancy (Amendment Act, 1951, 
the tenant may, abn a month after due service of notice, on an application to execute such decree 
or order or within six months of the commencement of this Act, whichever event happens earlier 
file an application to the Court which passed the decree.or order,to amend the decree or order on 
the ground that such decree or order would not have been made if the Malabar Tenancy Act, 1929, 
as amended by Madras Act (XXXIII of 1951) and this Act, were in force immediately before the 
passing of the decree or order. If, on such application being made, the Court finds that such decree 
or order would not have been made if ‘the Malabar Tenancy Act, 1929, as amended by Madras 
Act (XXXIII of 1951) and this Act, were in force immediately before the passing of the decree or 
order, the Court shall, after receiving such additional pleadings and such further evidence as it con- 
siders just and necessary, amend the decree or order so as to be in accord with the Malabar Tenancy 
Act, 1929, as amended by M.-dras Act (XXXIII of 1951) and this Act. If no application is filed 
within the timé ‘allowed or ifsuch application is filed and dismissed, the decree or order may, subject 
to the provisions of the Code of Civil Procedure, 1908 (Central Act V of 1908) and the Indian Limi- 
tation Act, 1908 (Central Act IX of 1908), be executed in accordance with its tenor”. 


Section 53 of Act XXXIII of 1951 is as follows :— 


“ Wiping off of arrears of rent in certain cases : If before the expiry of twelve months from the com- 
menecement of this Act or such further time as the Collector mey kom time to time allow in respect 
of.the lands situated in any tract or village, the tenant of a holding pays to his landlord the entire 
rent payable in respect of that holding under the Malabar Tenancy Act, 1929, as amended by this 
Act, for the six agriculturżl years beginning with 1444-45 and ending with 1949-50, the landlord shall 
not be entitled to recover from the tenant any arrears of rent due in respect of the holding for any 
previous agricultural years”. 

Section 53 of Act XXXIII of 1951, as amended by section 24 of Act VII of 
1954, is as follows :— : 

“ (i) For the words “from the commencement of this Act” the words brackets and figures 
“from the commencement of the Malabar Tenancy (Amendment) Act, 1954°% and for the words 
and figures “ six agricultural years beginning with 1944-45 and ending with 1949-50”, the words 
and Soig “six agricultural years beginning with 1947-48 and ending with 1952-53” shall be sub- 
stituted ; 

(ii) After the words “as amended by this Act” the words, brackets and figures “and the 
Malabar Tenancy (Amendment) Act, 1954” shall be inserted ; 


(ii) for the words “ any arrears of rent”, the words “any outstanding arrears of rent” shall 
be substituted ”. ‘ : i 

In our view the necéssary sine qua non for the application of section 25 (3) of 
Act VII of 1954 is that there should be stay of the execution of a decree when it 
was passed. What the ,defendant-petitioner contends is that by reason of the 
yearly deposit which he. had done under Act: VII of 1954, the rent decreed had 
been wiped off and therefore he can invoke the provisions of section 25 (3). The 
learned counsel for ithe petitioner contends that because he has deposited the rent 
on the earlier date he can also call in aid the application of section 53 of Act XX XIII 
of 1951. There can;be no doubt whatever that section 53 contemplates payment 
of rent at future date, for as the unamended section stood che payment has to be 
made before the expiry of 12 months from the commencement of the Act, which 
is October, 1951, that-is, the payment should be made within 12 months from Oct- 
ber, 1951. By the amending section 24 of Act VII of 1954 the words “ from the 
commencement of the Malabar Tenancy (Amendment) Act,1954, have been substi- 
tuted for the words “ from the commencement of this Act”. That means a further 
period of 12 months is given from 19th March, 1954. In‘any event neither the 
unamended section nor the transformed one in Act VII of 1954 allows previous 
payments to be. taken into consideration for its application. The section by its 
very nature is prospective and therefore it is difficult to say that if the previous 
payments -have been mdde then that would wipe-off the arrears ¢f rent. 


The learned District Munsif has held that section 53 of Act XX XIII of 1951 
as amended by section 24 of Act VII of 1954 does not contemplate wiping off the 
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arreaté of rent which have become merged in a decree. He compares and contrasts 
the provisions of this section with the provisions of section 15 (1) of Act IV of 1938 
regarding reliefs to indebted agriculturists. In section 15 (1) of Act IV of 1938 
arrears which have merged in a decree are also included within the term of atrears 
of rent, whereas in section 53 there is no such inclusion. From that it is argued 
that the L€gislature purposely intended to restrict the application of section 53 to 
rents which have been overdue and not which have become merged in a decree. 
We think there is substance in this argument. But in the present case it is unneces~ 
sary to go into the question because in order that section 53 should be applied the 
payment shc uld be prospective and we are satisfied that there has been no such pay- 
ment. Moreover, in the present case the arrears of rent decreed is only a sum of 
Rs. 44-1-0, while the respondent has to pay large sums of money as value of improve- 
ments to the petitioner. Therefore this is not a decree which can be considered 
to be one for arrears of rent. In these circumstances, we feel that the petitioner 
is not entitled to the amendment asked for. 


The Civil Revision Petition is dismissed, but in the circumstances without 
costs. 
P.R.N. ———— Petition dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PresENT :—Mr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA 
AYYANGAR. í 
Parasram Jethanand, Jn 1¢ k .. Applicant. * 

Income-tax Act (XI of 1922), sections 10, 14 (2) (c) and 24 (1), Proviso—Scope of— Taxation of, total 
income from business of assessee—Loss m respect of the business in non-taxable territory—If could be set off as 
against the gain in the taxable territory. 

Under the scheme of the Income-tax Act the ‘ total income’ of residents no doubt includes all 
income which accrues or arises within or without the taxable territory during the concerned. The 
place where the ig.come arises or accrues is irrelevant and all such income is ed to be part of 
the income of the resident assessee. But the concept of income from business is such that the asses- 
sable income cannot be computed without making an allowance for the loss incurred in that business. 
It is the profit earned by an assessee during the sa ee of the accounting year from business that is 
the subject-matter of taxation under section g read with sections 6 (4) and 10 (1) of the Act and not 
that in respect of cach individual transaction which results in profits a separate computation is made 
with an independent tax liability. If some of the transactions result in a profit and others in loss, 
all within the accounting year, it is the net result that has to be ascertained to find out whether the 
assessee had earned profits under the head of business and if so how much. The location of the busi- 
ness in any particular place in or outside the taxable territory would not make any difference so long 
as there is a mity of ownership and control. The first proviso to section 24 (1) of the Act, even if 
read in conjunction with section 14 (2) (c) has not intr: ed any radical change in the concept of 
profits from business as provided by section 10(1) of the Act and it does not have the effect ofseparating 
or disintegrating of the same h of income based on the criterion of the seat of operation of the 
business being within and without the taxable territory. Section 10 of the Act is not confined to business 
carried on in the taxable territory and in computing the profits of a business of an assessee, the losses 
whereever they occurred has to be taken into account in computing the total income, not because 
of the provisions of section 24(1), but because it is involved in the very idea of income from business 
within section 10. An assessee is therefore entitled to set-off the loss incurred by him in his busi- 
ness in a non-taxable territory against his income from business in the taxable territory. 

(History of the amendments and their scope and object explained). 

Commissioner of Income-tax, Bombay City v. Mathurawalla Mahajan Association, (1948) 16 I.T.R. 146 
=A.I.R. 1948 Bom. 403,followed. 

Mohanlal Hiraral v. Commissioner Saree G.P. and Berar, Nagpur, 1.L.R. (1953) Nag. 256: 
ALR. 1953 Nag. 173 : (1952) 22 LT.R. 448 ; Commissioner of Income-tax, Madhya Pradesh v. C. P. 
Syndicate, Nagpur, I.L.R. (1953) Nag. 7 ALR. 195 Nag: 77 : (1952) 22 I.T.R. 493 ; Commis- 

L-R. (1954) Punj. 180: ALR. 1953 Punj. 
284 : (1953) 24 LT.R. 799 3. Commissioner of Income-tax, Hyderabad v. Baliram Santhoba, 1.L.R. (1954) 
Hyd. 467: ALR. 1954 Hyd. 34 : (1954) 25 IT.R. 309, approved. 

Mishrimal Gulabchand of Beawar, In re, I.L.R. (1951) All. 163: A.LLR. 1950 All. 270; (1950) 
18 LTR. 75 ; Raghunath Prasad v. Commissioner of Income-tax, U.P. and Ajmer Merwara, (1955) 28 I.T.R. 
45, differed. 


stoner of Income-tax, Punjab v. Hira Malt Narain Dass, 





* Cas. Referred Nos. 47 of 1951 and 1 and 48 of 1952. .. 15th February, 1956. 
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Case referred to the High-Court by the Income-Tax Appellate Tribun under 
‘section 66 (1) of the Indian Income-Tax Act, 1922 (Act XI of 1922), as amended 
‘by section g2 of the Income-Tax (Amendment) -Act, 1939 (Act VII of 1939) in 
R.A Nos. 1054 and'1055 of 1950-51 (Madras) on its file for decision on the following 


question of law, viz., 


E. Srinivasan, R. Aravamisda Aiyangar, T.V. Viswanatha Aiyer, D.H. Rambudripad, 
M. Subbaraya Atyar, V. Sethuraman and S. Padmanabhan for Applicants. 


C.S. Rama Rao Sahib for the Commissioner of Income-Tax. 


The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—These three references under section 66 (1) of the 
Indian Income-tax Act raise for consideration a common question of law regarding 
the proper interpretation, among others, of section 14 (2) (c) and the first proviso 
to section’ 24 (1) of the Income-Tax Act. $ 


The admitted facts in regard to the above cases are these: Referred Case No. 47 
‘of 1951 relates to the assessment of one Parasram ‘Jethanand, a merchant carrying 
on business in paper at Madras and Bangalore. The reference is concerned with 
the assessment years 1946-47 and 1947-48. The Madras business yielded a profit 
in the two years named above of Rs.17,340 and Rs.55,621 respectively, while the 
assessce sustained a loss in the branch business at Banglore of Rs.6408 and Rs.14,603, 
in the two respective years. The assessee claimed that for the computation of 
the total income on which he could be taxed the loss sustained by him in his business 
in paper at Bangalore should be taken into account and it was only the resultant 
figure that could be deemed to be his assessable, profit for the respective years. The 
Income-Tax Officer negatived this claim on the ground that the loss incurred by 
him in the Bangalore branch could not be set-off on the ground that it was for- 
bidden by reason of the first proviso to section 24 (1) of the Income-Tax Act. The 
Appellate Assistant Commissioner on appeal however allowed the assessee’s appeal 
basing himself on ‘the decision of the Bombay High Court in Commissioner of Income- 
Tax v. Muralidhar Mathuravalla Association’. The department filefl an appeal to 
the Tribunal and this appeal was allowed, the Tribunal relying on a decjsion to 
the contrary effect by the Allahabad High Court in Mishrimal Gulabchand of Beawar, 
In re*, On these facts, the assessee applied under section 56 (1) for the reference 
of the following question of law to this Court and this question has been referred 
to us for determination :— ; 

“ Whether in view of the provisions of sections 14 (2) (c) and 24 (1) and its provisos the loss 
arising to the asseasee from his business in Mysore could be set off against his income from business 
in the taxable territories, namely, Madras?” 

We shall set out the facts of the other cases also before considering the ques- 
tion referred to us. Referred Case No. 1 of 1952 relates to an assessment of a Hindu 
unidivided family of which one A.K.T.K.M. Sankaran Nambudripad is the manager. 
The assessee was carrying on a wholesale trade in rice, pepper and other commodities 
and also banking business at Calicut for the assessement years 1947-48 the accounting 
year of the assessee being the year ended 24th October, 1946. The assessee claimed 
a loss of Rs. 2,974 in pepper. The loss was incurred by reason of ‘purchase and sale 
in the Allepey market in the former native state of Travancore: But the transac- 

“ tions were recorded in the accounts maintained by the assessee at Calicut. One of 
the questions raised was whether the loss in question accrued or arose in the Travan- 
„core State, or inside the taxable territory, the contention of the assessee being that 
it arose within the taxable territories. The finding of the Income-tax Officer was 
that the loss accrued in the Travancore State and he disallowed this sum of Rs. 2,974 
from the computation of the profits for the purpose of the assessment by reason of 
the first proviso to section 24 (1). ‘As in the previous case the Appellate Assistant 
Commissioner without recording any finding as regards the locus of the loss but 
- assuming that it arose outside the taxable territory allowed the Joss in computing 





I. (1948) 16 LTR. 146: A.I,R. 1948 Bom. 403. 
-2 LLR. (1951) All. 163: 18 LTR. 95 PAR. 1959 AIl 270. 
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the tax&ble income of the assessee, this Officer-relying on the decision of the Bombay 
High Gourt to which we have already referred. . There was an appeal by the depart- 
ment to the Tribunal and the Tribunal recorded two findings: (1) that on the facts 
before them the loss in question accrued or arose in the Indian State of Travancore 
and (2) that this loss could not be set-off against the income from business in. the 
taxable terMtories. The assessee applied to the Tribunal to refer:the question of 
Law to this Court. The two questions which have been referred for our decision 
under section 66 (1) are: 
(1) Whether the loss in pepper business arose in the Travancore State? 
(2) If s0 whether in view of the provisions of section 14 G) (c), 24 (1) and its provisos, such 

loss could be set off against the income from business in the’taxable territories? 
In the last of these cases R. C, 48 of 1952 the assessee Ponnappa Chettiar carried on 
a mundy business at Erode, with a branch at Pudukkottai. He also indulged in 
speculative forward contracts in turmeric with merchants in the State of Kolhapur. 
The result of this was the Pudukkottai branch sustained a net loss of Rs. 8,475 
and the head office at Erode a loss of Rs.10,672 during the assessment years 1948-49 
with which this reference is concerned. The assessee put forward two claims: (1) 
that on the facts of the case the inference to be drawn of the transactions had by 
him was that those losses aggregating to Rs. 19,147 must be taken to have accrued 
and did arise in the taxable territories and secondly that even if he was wrong in 
this contention and the loss must be taken to have arisen in an Indian State, even 
then he was entitled to set-off this sum in the computation of his total income. The 
Income-tax Officer found that the locus of the speculative transactions and the 
place where the loss was incurred were in the former native State and refused to 
allow the set-off. On appeal by the assessee the Appellate Assistant Commissioner 
confirmed the finding of the Income-tax Officer regarding the places where the loss 
had occurred but applying the decision of the Bombay High Court in Commissioner of 
Income-tax v. Murlidkar Muthurawalla Association’, granted the’ set-off claimed by 
the assessee. The department appealed to the Tribunal and before it the assessee 
gave up any challenge to the concurrent finding of the departmental] authorities 
as regards the place where the loss had occurred. The Tribunal differing from 
the Appellate Assistant Commissioner followed the Allahabad decision’ we have 
referred to above and reversed the order of the Appellate Assistant Commisssioner 
and declined the set-off of the loss claimed by the assessee. On a request by the asses- 
see they have submitted the following question for decision to this Court under sec- 
tion 66 (1) of the Act : : ` 

“Whether the losa of Rs. 19,147 sustained by the assessee in respect of its separate speculation 
business in the State of Kolhapur can be set off against ite Indian income ? 

It will be seen from the above that the question in R. C. No. 47 of 1951, 48 of 
1952 and the second question in R. G. No. 1 of 1952'raise a common point for 
decision and that the question No. 1 in R. G. No. 1 of 1952 would have to be cons- 
idered only in the event of this common question being answered against the assessee. 

We shall now consider the proper interpretation of section 14 (2) (c) and the 
first proviso to section 24 (1) of the Income-tax Act. Before doing so we shall refer 
to the other provisions of the Act which are relevant in this context and which have 
to be taken into consideration in arriving at the proper interpretation of the sections 
we have mentioned above. Section 3 which is the charging section enacts that tax at 
the rate specified in the annual Finance Act shall be charged in accordance with and 
subject to the provisions of this Act “in respect of the’ total income of the previous 
year of every individual, Hindu undivided family, company and local authority, 
etc”. What this total income connotes is to be gathered from section 4 which enacts 
that the total income of any person includes "eae f 

“all income, profits and gains from whatever source derived which (a) are received or deemed 
to be received in the taxable territories in such by or on behalf of such person or (b) if such person 
is resident in the taxable territories during such year, (i) accrue or arise or are deemed to accrue or 


arise to him in the ¢axable territories during such year, or (H) accrue or arise to him without the 
taxable territories during such year”. i 





t- (1948) 16 LT.R. 146 : ALR. 1948 Bom, 408. - 
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The rest of the provision is not relevant'and need not therefore be referred td. What 
is to the point is that the total income in-the case of residents—this is the case with 
which we are concerned in these references—includes “all i income which accrues or 
arises to him without the taxable territory during such year”. In other words the 
place where the income arises or accrues is irrelevant and all such i pie ied deemed 
to be part of the income of the resident-assessee. This aspect is oe ised by the 
definition of total income in section 2 (15) of the Act which runs thus :— 


“ ‘total income’ means total amount of income, profits and gains referred to in sub-section (i) 
of section 4 computed in the manner laid down in this Act ”; 
and, “total world income” is similarly defined. The charging section 3 has to be 
read with section 6 which sets out the heads of income chargeable to income-tax. 
It is unnecessary to set out this section. It is sufficient to say that it consists of six 
ecific heads, the 5th head being “income from other sources”. The fourth of 
ese heads is “ Profits and gains of business, profession or vocation”. Under sec- 
tion 10 (1) which deals specifically with this last mentioned head of income the tax is 
payable by the assessee “in respect of the profit or gains of any business, profession 
or vocation carried on by him.” Sub-section nae of section 10 enumerates ‘the deduc- 
tions which are permissible in computing the income under this head which is 
not relevant to the present discussion. It is clear that if one paused here and analy- 
sed the concept of income from business, the assessable income cannot be computed 
without making an allowance for the loss incurred in that business. It is the profit 
earned by the assessee during the entirety of the accounting year from business that is 
the subject-matter of taxation under section 3 read with section 6 (4) and 10 (1), and 
not that in respect of each individual transaction which results in profits a separate 
computation is made with an independent taxability. If, therefore, some of these 
transactions result in a profit and others result in a loss, all within the account- 
ing year, it is the net result that has to be ascertained to find out whether the assessee 
had earned profits under the head business, and if so how much. It will also be 
seen that the geographical location of the business in any particular place would 
not make any difference, so long as there is a unity of ownership and control. The 
income or profits from every business carried on in any place is totalled up for the 
purpose of arriving at the income, profits or gains from the head “ business” under 
sections 6 and 10. Just as there is no distinction between different branches of a 
business carried on in the taxable territory and between them or any of them and 
the head office, there is no distinction between the branches of the same assessee 
located oucside the taxable territory. Such income which accrues is still income 
under the head “business”, and it is the totality of the operations and transactions 
taking place in every place where the assessee carries on his business that yields the 
income for the purpose of computation under section 10, So far there does not appear 
to be any contest, and indeed we did not gather the learned advocate for the 
Commissioner disputed this view. It would follow from this, that if the books of 
the assessee showed any loss incurred in respect of transactions ‘effected i in any parti- 
cular branch, while the operations in the other branches resulted in a profit, it is 
ae net result of these transactions, namely, after adjusting the profits and losses in 
to the totality of the transactions that would yield the income or profits under 
ike head “‘business” to be computed under sections 6 and 10. One further fact we 
might notice at this stage. If any particular head of income under section 6 resulted 
in a loss while another head yielded profit, there is no machinery or provision upto 
this stage which would enable the assessee to set off the loss under one head of income 
against profits under another of the heads enumerated in section 6. It is the proper 
function of section 24 (1) to redress the i injustice arising from this feature. According- 
ly this sub-section enacts : 


2 


“24. (1) Where any assessee sustains a igsi of profits or gains in any year under any of the 
heads mentioned in section 6, he shall be entitled to have the amount of the joss set off against his 
income, profits or gains under any other head in that year”. 


We shall be referring to the first proviso under section 24 (1) whose interpretation 
and legal effect are raised by these.references a little later. 
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Id this state of affairs section 8 of the Income-tax (Amendment) Act XXIII of 
1941, amended section 14 (2) of the main Act by the introduction of-a new sub- 
clause (c) which when inserted read : ee a anig i> 

“The tax shall not be payable by an assessee—(c) in respect of any incomic, , profits or gains 
accruing or agising to him within an Indian State, unless such income, profits or gams are received 
or deemed to be received in or are brought into British India in the previous year’ by or on behalf 
of the assessec, or are assessable under section 42 ”. ie 
This amendment was necessitated by the provision for relief in respect of double 
taxation, where the same income was assessed to tax both in an Indian State as well 
as in British India, operating to the disadvantage of the British Indian exchequer by 
reason of the tax in Native States being levied at a lower rate. The result of this 
was that, though an assessee could not be taxed on profits which accrued to him in an 
Indian State unless it was brought over to British India or deeméd to have been 
brought over to British India, still the loss incurred in an Indian ‘State though it ‘be 
in respect cf another head under secticn 6 could be set off under section 24 (1) for 
computing his toral assessable income for the purpose of a charge to tax under sec- 
tions 4 and 3 of the Act. The effect of this was, however, modified o.a little 
extent by 1eason of the provision in section 16 (1) (e), under’ which sums exempted 
under section 14 (2) were included for the purpose of determining the rate payable 
by an assessee, though the exempted sums were themselves not liable to tax. This 
anomaly was redressed by the Income-tax (Amendment) Act (XI of 1944) which 
by its section 8 inserted the first proviso to section 24 (1).. This proviso ran: 

“ Provided that, where the loss sustained is a loss of profits or gains which would but for the 

loss have accrued or arisen within an Indian State and would, under the provisions of clause’(c) of 
sub-section (2) of section 14 have been exempted from the tax, such loss shall not be set off ae 
against profits or gains accruing or arising within an Indian State and exempt from tax under the 
said provisions,” 
The same amending Act also introduced a proviso to ‘sub-section (2) of section 24 
which provides for carrying forward the loss, but we are omitting this because it is 
in the same tefms as the first provisio to sub-section (1) and the present case is not 
concerned with the carrying forward of the loss but only with the adjustment of 
losses in the same accounting year. f 


It is really on the terms of thefirst proviso to sub- section (1) of section 24 that 
the counsel for the Department wholly relies for his contention, that the loss incurred 
in an Indian State could not be set off against the profits accruing to him in British 
India, i.s., the taxable tertitories. 


It is an elementary rule of construction, that a proviso is not normally construed 
other than as a subtraction of the main section and as introducing a qualifica- 
tion or exception from the enacting part. It is agreed by learned counsel for the 
department that section 24 (1) read without the proviso only enables a set-off of 
losses under one head under section 6 against the profits accruing under another 
head of income all in the same year and that so far as the income accruing under the 
same head is concerned, it is the totality of the operations, and the final result of the 
adjustment in regard thereto that would yield the income or loss’ from that head. 
If so much is common ground, it is rather difficult to appreciate the argument that 
the first proviso to section 24 (1) even if read in conjunction with section 14 (2) (c) 
has introduced a radical change in the very concept of profits from business, and that 
it has achieved a separation in and disintegration of the same head of income based 
on the criterion of the seat of operation therefor being within and without the taxable 
territory. We might also point oùt that in cases where the loss incurred by an 
assessce under the head ‘business’ in an Indian State exceeds the amount of his 
income or profit within British India, it is not disputed that by reason of section 16 
(1) (a) itself no tax would be payable by the assessee, because if there is no income 
there is no rate applicable to such non-existent income. The argument, however, is 
that if the loss in a Native State does not wholly wipe out the profits earned in British 
India, the entire British Indian income would be liable to tax without making any 
allowance for the loss sustained by the assessee.under the same head‘in an Indian 
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State. This is admitted to be an anomaly, but is stated to result from thd special 
provision in section 16 (1) (a). The main contention urged by Mr. Rama Rao Saheb 
learned counsel for the Department, was that the first proviso to sub-section 24 (1) 
was à positive provision, which must be taken to have specifically enacted that losses 
sustained in business conducted in an Indian State could be set off against the profits 
for business in the taxable territories only in those cases where the income from that 
business is brought over to Bristish India and included in the assessable income of the 
assessee. In other words he would urge that the income accruing in an Indian State 
was itself a head of income additional to those enumerated under section 6, and that 
it was only the profits or loss incurred in tne Indian State which might "be set-off 
against each other and that loss in an Indian State could not be set off against the 
profits i in British India, though the loss was ‘incurred i in the conduct of “ business”? 
which was also the head under section 6 in which the British Indian income fell. 
We are unable to agree with this construction of the provision which involves the 
reading of the first proviso to section 24 (1) asa positive enactment and as modifying 
the concept of income from business within section 10 (1) of the Act. 


So far we have considered the question on an independent examination of the 
relevant provisions, We find the same confirmed by the preponderance of authority 
in the Indian decisions. That the function of section 24 (1) is to permit the set-off 
of a loss under one of the heads mentioned is section 6 against another of the 
heads of income accruing or arising in the same year is clear on the terms of the 
section, but if authority were needed reference might be made to the decision of the 
Supreme Court in Anglo-French Textile Co., Lid. v, Commissioner of Income-tax. Bose, J., 
who delivered the Judgment of their Lordships said : 

“ Next, a set-off under section 24 (1) can only be claimed when the loss arises under one head ` 
and the profits against which it is sought to be set off arises under a different head. When the two 
arise under the same head, of course the loss can be deducted, but that is done under scection 10 and 


not under section 24 (1). Ses the decision ofthe Privy Council i in Rm. Ar. Ar. Rm. Arunachalam Chettiar v. 
Commissioner of Income-tax Madras*’ 


The decision of the Bombay High Court in Commissioner of Inceme-tax v. Murli- 
dhar, Mathurawalla Association®, is a direct decision on the point arising on these re- 
ferences. Chagla, CJ., after setting out the first proviso to section 24 (1) and dealing 
with the argument of the Advocate-General appearing for the Gommissioner, who 
put forward the same contention as learo counsel for the Depariaent before us 
gaid : 

“ Now, this proviso can have no application aei in the first place the section itself is appli- 
cable. The Advocate-General asks us to construe section 24 in the light'of the proviso and to come 
to the conclusion that the set-off contemplated by section 24 is not as between two separate heads 
but even under the same head. That is contrary to all canons of construction and as emphasised 
by the Privy Council in M. & S. M. Ry. v. Bexwada Municipality‘, where the language of the main 
enactment is clear and unambiguous, a proviso can have no repercussion on the interpretation of the 
main enactment, so as to exclude from it by implication what, clearly falls, within its ress terms. 
To my mind the scheme of the Act is perfectly clear. When you turn to section 10 which deals with 
business it is a self-contained head. Different businesses do not constitute different heads under 
the Income-tax Act. All businesses wherever carried on constitute one head which falls under 
section 10 of the Act and in order to determine what are the profits and gains of a business under 
section 10, an assessce is entitled to show. all his profits and set-off against those profits losses incurred 
by him in the same head. ”, 


A contrary view, however, was taken by the Allahabad High Court in Mishkrimal 
Gulabchand of Beawar, In re5. Malik, G.J., in‘ His Judgment distinguished the decision 
of the Bombay High Court, to which we have just now adverted, on the ground that, 
though section 24 (1) was ‘concerned with making a provision "for the loss incurred 
under one head to be set off against income under another head, the first proviso of 
that sub-section had to be read along. with section 14 (2) (e), and that as the income 
from the business in an Indian State was not liable to tax unless it was brought into 





19 I we 8 1953) S.G.J. 101 : | a 
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British Jadia, the right to set-off a loss incurred in such a foreign business was confined 
to those cases where the profit was liable to tax. In other words,section 14 (2) (c), 
the first proviso to section 24 (1) and section 10 have all to be read together and if so 
read, the loss could not be set off. We are unable to agree with this decision, as 
it seeks to attribute an effect to the first proviso to section 24 (1) which it cannot 
bear and alf because this view ignores the basic concept of what constitutes income 
from a business within section 10 read with section 4 (1) (b) (ii). 


A similar question arose for consideration before the Nagpur High Court in 
twe references which came up before it in 1952 in Mohanlal Hialal v. Commissioner of 
Income-tax1, and Commissioner of Income-tax v. C.P. Syndicute?. The learned Judges 
preferred the Bombay decision to what might be termed the Allahabad view and 
answered the question in favour of the assessee. 


The Punjab High Court had occasion to consider this point in Commissioner of 
Income-tax v. Hira Mall Narain Dass*, where the learned Judges held after a discussion 
of the decisions to which we have referred in favour of the assessee following the case in 
Commissioner of Income-Tax v. Murlidhar Mathurawalla Association’. They held that 
section 10 was not confined to business carried on in British India and that in compu- 
ting the profits of that business, losses wherever they occurred had to be taken into 
account not because of the provisions of section 24 (1), but because it was involved in 
the very idea of.income from business within section 10. The High Court of 
Hyderabad in Commissioner of Income-Tax v. Baliram Santhoba®, has also taken the 
same view. 


The Allahabad High Court had to consider this question again in 1955 in Raghu- 
nath Prasad v. Commissioner of Income-Tax®. Malik, G.J., who delivered this judgment 
also after referring to the several cases stuck to the view that if income accruing 
from a branch of an assessee’s business could not be taken into account in computing 
his profits for the purpose of tax, losses incurred by him in such branch had also to be 
excluded. The learned Chief Justice after referring to the several provisions and 
the decisions byethe other High Courts said : 

“ There is, therefore, no reason why he (the Income-tax Officer should, in making a computation 
for tax purposes, take into account losses incurred at Jaipur. For tax purposes computation of neither 


the profit nor the loss at Jaipur will be relevant under section 10 of the Act, though for the purpose 
of determining the rate such income or such loss may be relevant.” 


“ Reading these sections together the result appears to us to be that in computing the income 
for rate purposes the Income-tax Officer may have to take into account the profits made in an Indian 
State and may also have to deduct the losses sustained there, but in computing the income for tax 
purposes neither the profits made nor the loss incurred in an Indian State can be taken into account ”, 
He therefore saw no reason to differ from his earlier decision in Mishrimal Gulab- 
chand of Beawar, In re.” With due respect to the learned Chief Justice we are unable 
to agree with this construction of section 10 or section 14 (2) (c). We are clearly of 
the opinion that the construction adopted by the other High Courts is the correct 
one, i ‘ 


In this view our answer to the question in R.C. No. 47 of 1951, R. C. No. 48 
of 1952 and the second question in R. C. No. 1 of 1952 is in the affirmative and in 
favour of the assessee. In the view we have taken it is unnecessary to answer the 
first question referred to us in R.C. No. 1 of 1952. Each of the assessees in these 
references will be entitled to his costs: Counsel’s fee Rs. 250. 


R.M. ST : References answered in favour 
of the assessees. 





1. LLR. (1953) Nag. 256: ALR. 1953 Nag. 403. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. ¢ 


Present :—Mr. P. V. RAyAMANNAR, Chief Justice AND Mr. Justice PANCHA- 
PAKESA AYYAR. i 


Subramaniam Chettiar f ..  Petitioner* 
e 
OB T 
Revenue Divisional. Officer, Devakottah, Ramanathapuram ` 
and another — : .. Respondents. 


Constitution of. India (1950), Article 226—Powers of High Court to issue writs—Altemnative remsdies open— 

Act (II of 1899), sections 17, 29, 40, 44 and 49—Defectively stamped document impounded and 

sent to Collector—Persons against whom Collector can proceed to recover stamp duty and penalty—Executant or 

person producing or causing document to be produced—Document executed in Part B State relating to property 

in India outside Part B State—Rule—Stamp Act (II of (1899) section 2 (12)—" Executant ”—Meaning— 
Stamp Manual, 1949~—~Dutrections in—If binding on Courts, 

The High Court, as the inheritor of the jurisdiction possessed by the original Supreme Court 
has power to quash the order of an inferior tribunal, quasi-judicial or administrative, if that order 
was passed either without jurisdiction or in excess of jurisdiction or if there is an apparent error in 
the order. This power of entertaining a writ petition for certiorari or other apporpriate writ has 
enormously increased under Article 226 of the Constitution. The High Court, itis clear, can exercise, 
at the instance of an aggrieved party, irrespective of any fundamental rights being involved in the 
råatter, auch power of issuing a writ in suitable cases. Normally it will not issue a writ when there 
is an alternative remedy. But it is well selltled that there is no absolute bar to entertaining writ 
petitions and issuing a writ, even when there are alternative remedies, when those alternative remedies 
are, in the opinion of the Court, not effective, speedy, adequate or sufficient. The facts of each case 
have to be considered before deciding whether the alternative remedies are speedy, effective, adequate 
or sufficient. 


Sections 40 and 48 of the Stamp Act are silent as to the person against whom the Collector has to 
proceed under section 48 for recovering the stamp duty and penalty as arrears of land revenue by 
distress and sale or by attachment and sale, where defectively stamped documents have been produced 
in Court or have come before the Court in the performance of its fimctions and have been impounded 
and sent to the Collector for action under section 40, that is, whether against the executant under 
sections 17 and 62 or against the person liable under section 29 or against the person who wants to let 
in the defectively stamped instrument as evidence to prove his case. 


There is absolutely no doubt that an unstamped or defectively stamped docunfent is not void and 
that it is effective from the date of its execution, though it is incapable of Being made use of as evidence 
until it is stamped properly. 


Powell v. London and Provincial Bank, L.R. (1893) 2 Ch. 555, relied on. 


A distinction must be made between the person liable in the first instance under the agreement 
between the parties or under section 29, in the absence of an agreement, and the person from whom 
the Collector-can levy the penalty and stamp duty under section 40 and 48. The State is not a party 
to any such agreement betwten the parties and cannot be bound by any such agreement or by section 
ag. Neither section 29 nor section 44 can apply to the Collector’s power under sections 40 and 48 
or deals with the right of the State to levy the stamp duty and penalty under sections 40 and 48. 


The solution to the question as to who is the person against whom the Collector can proceed 
under sections 40 and 48 has to be searched for elsewhere than in sections 29 and 44. 


Secretary of State for India in Council v. Basharat Ullah. (1908) I.L.R. 30 All. 271 ; Mohammad Hussain 
v. Emperor, 1.L.R. (1940) Lah. 637 ; A.I.R. 1940 Lah, 315 (S.B.), not followed, 


The true solution lies in following the clues afforded by sections 17 and 6a of the Act. The 
person against whom the Collector should proceed'in such cases under sections 40 and 48 is the execu- 
tant of the document. . Sections 17 and 62, read together, indicate that the executant of such document 
is the person against whom the Collector should proceed under sections 40 and 48 for collecting the 
stamp duty and penalty. If the Collector passes an erroneous order by proceeding against the wrong 

son, his order will be subject to appeal or revision by the Board of Revenue or quashing by the 
h Court either on a reference by the Board of Revenue or on a writ. 


Thakar Das v. The Crown, (1932) I.L.R. 13 Lah. 745 (F.B.), relied on. 


- Where several persons jointly execute a document, the Collector can proceed, under sections 

and 48, against any of them as they are all jointly and severally liable. He is not bound to collect 

c pro rata shares from each. The pro rata division is a matter for them to effect amicably or get 

settled in suits for contribution or by moving the Court to include in its order of costs where suits and 
proceedings are pending. Sections 29 and 44 will not bind the Collector, 


Panakala Rao v. Kumaraswami, (1937) 46 L.W. 470, referred to. 


`“ 





*W.P. No. gar of 1955 and ` 8th March, 1956. 
W. A. Nos. 48 and 76 of 1955. 
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“ Exe@utants ” as defined by section 2 (12), Stamp Act, that is, persons executing, do not include 
all persons signing in the document, but only persons who by a valid execution have entered into a 
obligation under the document. a i 

Puran Chand Nahatta v. M. N. Mukherjee, (1927) 54 M.L.J. 473: L-R. 55 LA. 81: LLR. 55 
Cal. 532 : (P.C.) and Shams Din v. The.Collector, Amritsar, (1936) I.L.R. 17 Lah. 223 (S.B.), followed. 

e x 

Even in cases where the document relates to property in India, though executed in a Part B State, 
before the Constitution came into force, the Collector should proceed'to levy the stamp duty and 
penalty, under sections 40 and 48, from the executants both for the sake of uniformity and acting on 
the equities. Section 17, though not strictly applicable to a document executed in a Part B State, 
can be applied by way of analogy and equity and therefore the executant is the person to be proceeded 
against by the Collector under sections p and 48 for levying stamp duty and penalty even regarding 
a document executed in Mysore, a Part B State, when it relates to properties in India outside Part B 
States, and all or any of several co-executants can be proceeded against. 

Kashinathsa v. 'Narasingsa, A.LR. 1955 Boni. 368, Sundararami Reddi v. Pattabhırami Reddi, (1945) 
2M.L.J. 253, Rangaraju Naidu v. Kamesam, (1953) 1 M.L.J. 498, and Raman Chetti v. Nagappa Chetty, 
(1915) 2 L.W. 1024, referred to. eG : j 

The directions in the Stamp Manual, 1949, are obviously only administrative instructions and 
cannot bind Courts which are bound to consider the matter. in the light of provisions of law and lay 
down the correct principle applicable to the case. . , « 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased to 
call for the records in R.O.C. No. 7639 of 1954 on the file of the Court of the Revenue 
Divisional Officer, Devakottai and to issue a writ of prohibition or any other appro- 
priate writ or direction prohibiting the Revenue Divisional Officer, Devakottai, 
the 1st Respondent herein, from recovering the stamp duty and penalty from the 
Petitioner herein in respect of the two documents filed by Palaniappa Chettiar in 
O.S. No. 81 of 1952 on the file of the Court ‘of the Subordinate Judge of Sivaganga 
in pursuance of the order in'R.O.C. No. 7639 of 1954, dated 21st August, 1954, on 
the file of the Court of the Revenue Divisional Officer, Devakottai, and confirmed 
by the order of the Collector of Ramanathapuram at Madurai, dated 27th August, 

d 


1955. ° $ 
A. Sundaram Ayyar, for Petitioner in W.P. No. g21 of 1955. 


The Advocate-General and the Special-Government Pleader (V. V. Raghavan), 
on behalf of the rst Respondent. , 


The Advocate-General and the'Special Government-Pleader on behalf of the 
appellant in W.A. No. 48 of 1955 and’ K.: Bashyam and T. R. Srinivasan, for 
the Respondent in W.A. No. 48 of 1955:  ' i 


K. Krishnaswamy Ayyangar and N.C. Ragavachari, for the Appellants in W.A. 
No. 76 of 1955 and K. Bashyam and T. R. Srinivasan, for the 1st Respondent. 


The Advocate-General and the Special Government Pleader (V. V. Raghavan) 
on behalf of the and Respondent in W.A. No. 76 of 1955. , 


The Judgment of the Court was delivered by 


Panchapakesa Aiyar, J.—These three are connected matters. W.P. No. gar of 
.1955 is against the order of the Revenue Divisional Officer, Devakottai, 
confirmed by the Colléctor of Ramnad at Madurai, with certain modifications, 
levying stamp duty and penalty on two bonds from Subramanian Chettiar, the Peti- 
tioner and the executant of those two bonds. 


The facts were briefly these :. The two documents were produced before the 
Subordinate Judge of Sivaganga.by one Palaniappa Chettiar in O.S. No. 81 of 1952 
on his file, filed by the said Palaniappa Chettiar, against the Petitioner, Subramaniam 
Chettiar, for recovering moneys due under a document renewing the debt under the 
two bonds, which were labelled “deposit letters”. ‘The Court-fee Examiner put in a 
check-slip contending that the alleged deposit letters were really bonds and had not 
been duly stamped’and suggesting that they should be impounded and sent to the 
Collector. When the matter was taken up by the Court, the plaintiff Palaniappa 
Chettiar agreed to have the document impounded and sent to the Collector for 
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levying the appropriate stamp duty and penalty. The learned Subordinate Judge 
impounded those documents under section 35 of the Indian Stamp Act and sent them 
to the Collector (the Revenue Divisional Officer, Devakottai). The Revenue 
Divisional Officer, Devakottai, received the documents. The amount covered 
by the first document, which was dated gth July, 1938, had been taken over to the 
second document, dated 19th September, 1946, including interest. The Revenue 
Divisional Officer, Devakottai, Mr. Subramaniam, finally passed an order under 
section 40 of the Starnp Act levying a duty of Rs. 135 and penalty of Rs. 675 on 
the first document, and a duty of Rs. 60 and a penalty of Rs. 300 on the second 
document, and called upon the petitioner Subramaniam Chettiar (instead of the 
plaintiff Palaniappa Chettiar, as had been intended by his predecessor Mr. Rama- 
krishnan) to pay the amount of Rs. 1170. The Petitioner moved him to reconsider 
the order stating that the documents in question were only deposit letters, and not 
bonds. That petition was rejected by the Revenue Divisional Officer, Mr. 
Subramaniam, on 12th March, 1955, and the Petitioner was asked to pay the amount 
within 10 days of the receipt of his order, failing which he was told that the amount 
would be realised from him as arrears of land revenue and steps would be taken to 
prosecute him under the provisions of the Stamp Act, evidently under section 62, 
as the executant of the two documents chargeable with duty but not duly stamped. 
The Petitioner then appealed to the Collector of Ramnad. The Collector reduced 
the penalty from five times the duty to three times the duty in both the cases, as he 
considered it to be somewhat excessive, but otherwise dismissed the appeal. As 
the Petitioner did not pay the amount, a warrant was issued for the attachment of 
the petitioner’s properties for the recovery of the stamp duty and penalty. There- 
upon this writ was filed on the ground that even if there is an alternative remedy open 
to the Petitioner, like taking the matter in appeal or revision to the Board of Revenue 
that remedy was not equally convenient or beneficial or effective, since the Peti- 
tioner’s properties were in imminent danger of being sold for recovering the stamp 
duty and penalty as arrears of land revenue. 

The only question raised by Mr. A. Sundaram Ayyar, the learned counsel for 
the Petitioner, was that the Collector went wrong in requiring the Petitioner, the 
executant, to pay the stamp duty and penalty, instead of asking the plaintiff in the 
suit, who had produced the documents in Court in support of his claim and wanted 
them to be admitted in evidence to pay them. He said that there was a conflict 
of ruling regarding this and wanted a clear ruling from us as to the person against 
whom the Collector can legally proceed for recovering the stamp duty and penalty 
by proceeding against his property under section 48 of the Stamp Act and recover them 
as arrears of land revenue, whether it is the person tendering the document in 
evidence, leaving him to recover, late: on, under section 44 from the person liable 
under the agreement or under section 29, or from the executant himself in the first 
instance. - 

Writ Appeals Nos. 48 and 76 of 1955 are both filed against the judgment of 
Ramaswami, J., in W.P. No. 697 of 1954.4 The facts in that Writ Petition were 
briefly these : 

One Dr. Kamesam (since dead) filed O.S. No. 8 of 1947 in the Sub-Court, 
Salem, for recovering two lakhs of rupees from the defendant, Rangaraju Naidu, 
the ‘Agent of Burmah-Sh:ll, Suramangalam, Salem, on the basis of the conveyance 
of half the patent right for manufacturing and exploiting a wood preservative called 
ascu invented and possessed by him. The document was executed according to 
him on gth April,'1945, at Bangalorein Mysore State, which was then foreign terri- 
tory, as the independence of India and the merger of Mysore in it had not occurred 
by then. A copy ofthe document, produced by Dr. Kamesam along with the plaint, 
stated that half the patent right was being conveyed to the defendant, Rangaraju 
Naidu, for three lakhs of rupees of which Rs. 50,000 had been paid by means of a 
cheque on 12th March, 1945, and Rs. 50,000 was to be paid at the time of the 
execution and. registration of the conveyance deed, and the balance of two lakhs 





1, ‘Reported as Rangaraja Naidu v. Collector of Madras, (1955) 2 MLL.J. 276. 
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of rupees was to be paid in convenient instalments, on the dates named in the docu- 
ment, on or before goth April, 1946. The assignee, Rangaraju Naidu, had covenant- 
ed, under Clause 2 of the conveyance deed, to pay the balance of two lakhs of rupees 
in instalments on or before goth April, 1946 and had signed in the conveyance; as a 
co-executant, along with Dr. Kamesam because of the obligation undertaken by 
him under that document. Dr. Kamesam had, of course, also signed as executant 
in token of the obligation undertaken by him regarding the conveyance. The conve- 
yance deed was stamped with a stamp duty of Rs. 4,687-8-0, the correct stamp duty 
payable on such a conveyance under the Mysore Stamp Act, and the entire duty was 
paid by the assignee, Rangaraju Naidu, as per the agreement between the parties. 
The original conveyance deed was kept in the possession of Rangaraju Naidu, and 
only a copy was given to Dr. Kamesam. 


On 3:d July, 1946, the defendant, Rangaraju Naidu, contended in a notice that 
Rs. 1,00,000 more than what was admitted in the plaint had been paid to Dr. 
Kamesam by him, by a payment made on zogth March, 1945, and that only Rs. 
1,00,000, were due from him, and that the conveyance was executed actually 
on and April, 1945 and the date had been altered by Dr. Kamesam to gth April, 
1945. Thereupon Dr. Kamesam filed O.S. No. 8 of 1947 on 19th December, 1946. 
The defendant contended in his written statement that the conveyance deed was 
vitiated by undue influence and misrepresentation amounting to fraud by Dr. 
Kamesam, and that the transaction was unfair and unconscionable in its nature, and 
advantage had been taken of the defendant’s youth and inexperience, and that the 
conveyance deed, which ought to have been stamped under the Madras Stamp Act, 
as it related to the conveyance of property rights in Madras State required a stamp 
duty of Rs. 9,000 under the Madras Stamp Act, and had not been stamped properly, 
and was inadmissible in evidence and unenforceable. Thereupon, Dr. Kamesam 
summoned the defendant to produce the original conveyance deed, and the defen- 
dant produced it in Court, and Dr. Kamesam wanted to mark it on his behalf in 
order to establish his claim. On 23rd April, 1950, the Subordinate Judge of Salem 
impounded the document under section 35, as not duly stamped, and sent it to the 
Collector for action under section 40 of the Stamp Act, as the defendant, who had 
produced. the document, did not pay the stamp duty and penalty. 


A revision petition was filed by the defendant in the High Court against the 
order of the Subordinate Judge. Govinda Menon, J., heard and decided that 
revision petition, after giving notice to the Government Pleader and hearing him, 
and his judgment is reported in Rangaraju Naidn v. Kamesam'. He agreed with the 
defendant that a mere handing over of a document to an officer of Court, even if it 
was a result of a summons from Court, could not be said to be “production” of the 
document by him in Court, as there must be volition on the part of the person bring- 
ing it to Court to use it for some purpose, and the mechanical act of carrying the 
document as a result of an order of Court and handing it over to an Officer of Court 
would not be “production”, but that such an act would come within the meaning of 
the term “comes before the Court in the performance of its judicial functions” 
within the meaning of section 33 of the Stamp Act and so the document could be 
impounded if not properly stamped. He, however, left it open to the Collector or 
the Revenue Board to decide which party was liable to pay the stamp duty and 
penalty, as it had not been finally determined which of the parties, whether Dr. 
‘Kamesam or Rangaraju Naidu, was liable to pay the stamp duty and penalty. 


After this the suit was withdrawn to the Original Side of this Court and was 
numbered as C.S. No. 30 of 1953. Then the original of the assignment deed. was sent 
to the Collector of Madras for action under section 40 of the Stamp Act. The Collec- 
tor levied a stamp duty of Rs. 9,000, the correct duty due in the Madras State on the 
document, and a penalty of Rs. 5, under section 40 (1) (b) of the Madras Stamp 
Act, and gave a notice to the defendant Rangaraju Naidu to remit the amount on 
or before goth October, 1954, in order to return the document duly stamped with the 





1. (1953) 1 M.LJ- 498. 
17 A 
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necessary certificate to this Court, as directed by the order of this Court dated 13th 
August, 1954. 

Rangaraju Naidu thereupon filed W.P. No. 697 of 1954 inthis Court. Rama- 
swami, J., heard the writ petition and held, 4 after an elaborate discussion of the learned 
rulings on the subject and the opinion of leading commentators on the Stamp Act 
that the Stamp Act is silent as to the person from whom the Collector caf? demand the 
proper stamp duty and pe payable under section 40 on a document forwarded 
to him by a Court, and that Judicial Opinion is sharply divided in regard to the 
initial recovery of such stamp duty and penalty by the Collector, one view holding 
that it should be from the person who wishes the document to be admitted in Court 
for the purpose of resting his claim in the suit upon it, the other view being that the 
stamp duty and penalty were compulsorily recoverable only from the person liable to 
pay the duty in the first instance. In his opinion, the language of sections 40 and 
48 and the provision made in section 44, and the balance of convenience, and fair 
play, and the fact that an instrument, although not written upon a stamp, is effec- 
tive from its commencement but is incapable of being made use of in evidence until 
` it is stamped, all indicated that the recovery of stamp duty and penalty by the Collec- 
tor should in the first instance be from the party wishing to use the document in 
evidence in support of his claim, leaving it open to him to recover the same under sec- 
tion 44 from the person liable in the first instance, under the agreement or under 
section 29. In that view, he quashed the order of the Collector directing the defen- 
dant Rangaraju Naidu to pay the stamp duty and penalty, and held that Sonti and 
Sivaji, the legal representatives of Dr. Kamesam, the plaintiff in the suit, who wanted 
the document in evidence in support of their claim, were the persons to be proceeded 
with in the first instance by the Collector for recovering the stamp duty and penalty. 

The Collector of Madras has filed W.A. No. 48 of 1955 against the order of 
Ramaswami, J., raising two main contentions, firstly, that a writ would not lie, 
as there was an alternative remedy open to Rangaraju Naidu, viz., an appeal to the 
Board of Revenue under sections 56 and 57, and secondly, that the Collector’s 
order directing Rangaraju Naidu to pay the stamp duty and penalty; as he was the 
ag deriving benefit under the document by letting it in evidence in support of 

is contentions against the validity of that document was correct. Sonti and Sivaji 
have filed W.A. No. 76 of 1955 against the same order of Ramaswami, J., on three 
grounds : firstly, that a writ would not lie as there was another remedy open by way 
of appeal or revision to the Board of Revenue ; secondly that this foreign document 
had not been “ received in India outside the Part B States,” (under section 18) 
by them and this document was not produced by them into Court, and had not come 
to Court by their bringing it from Mysore, and that it had been brought by Rangaraju 
Naidu who was liable to pay the stamp duty and penalty, because he was the person. 
liable under the agreement and under sections 3, 18 and 2g for the entire duty and 
had, indeed, paid the stamp duty payable in Mysore; and thirdly, that Rangaraju 
Naidu was ihe person who had raised contentions regarding the validity of the 
conveyance deed, and alleged alterations therein, and had, therefore, to let in the 
document as evidence in support of his contentions. 

We have heard the learned Advocate-General regarding all these matters,. 
and his arguments have been of great help to us. The first question that arises for 
determination in all these three matters is whether these petitions for issue of writs of 
certiorari were maintainable in this Court, especially when there were two alternative 
remedies available, viz., moving the Board of Revenue, either to revise the order or to 
make a reference to this Court, and the petitioners, after paying the stamp duty 
and penalty demanded by the Collector, could ask the Court to include them in 
the Order as to costs in the suits, under section 44 (3) of the Stamp ‘Act. We are of 
opinion that these petitions for issuing writs of certiorari would, in the circumstances, 
lic. It has never been doubted that this Court, as the inheritor of the jurisdiction 
possessed by the original Supreme Court, has power to quash the order of an inferior 
tribunal, quasi-judicial or administrative, if that order was passed either without 
jurisdiction or in excess of jurisdiction or if - there is an apparent error in the order. 


1. Reported as Rangaraju Naidu v: Collector of Madras, (1955) 2 M.LJ. 296. 
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This poyer ofentertaining a writ petition for certiorari existed long before the Consti- 
tution, and has been enormously increased under Article 226 of the Constitution of 
India relating to Fundamental Rights. It is clea: that ‘this Court can exercise, 
at the instance of an aggrieved party, irrespective of any fundamental right being 
involved in the matter, such a power of issuing a writ of certiorari in suitable cases. 
Normally i® will not issue a writ where there is an alternative remedy. But it is 
well settled now, by decisions of the Supreme Court and the High Courts, that there 
is no absolute bar to entertaining writ petitions, and issuing a writ, even when there 
are alternative remedies, when these alternative remedies are, in the opinion of the 
Court, not effective, speedy, adequate or sufficient, and the facts of each case have 
to be considered before deciding whether the alternative remedies are speedy, 
effective, sufficient or adequate. In the present case, the writ petitions were, in 
our opinion, rightly entertained, as the alternative remedies were not speedy, effec- 
tive and adequate. The properties of the petitioners would be attached and 
sold for the stamp duty and penalty for recovering the amount as arrears of land 
revenue under section 48 of the Stamp Act, and warrants were issued or were about 
to issue. There was no point in taking to the alternative remedies indicated above 
as they would not be speedy, effective or adequate to afford relief before the sale 
of the properties was effected. The learned Advocate-General and the other counsel 
had no valid contention to urge regarding this. We hold that the writ petitions 
were properly admitted in all these three cases. 

The next question for determination is as to who is the person against whom the 
Collector has to proceed under section 48 by way of recovering the stamp duty and 
penalty as arrears of land revenue by distress and sale, or by attachment and sale, 
where defectively stamped documents have been produced in Courts or have come 
before the Court in the performance of its functions and have been impounded and 
sent by the judge to the Collector for action under section 40. Sections 40 and 48 
of the Stamp Act are silent as to the person against whom the Collector has to proceed, 
that is, whether against the executant, who is the person bringing the document into 
existence and is primarily liable to the State, under section 17, which says that all 
instruments chargeable with duty and executed by any person in India, except Part B 
States, shall be stamped before or at the time of execution and undér section 62 which 
says that he shall be liable to be prosecuted and punished for executing or signing 
otherwise than as a witness in an instrument chargeable with duty, without the same 
being duly stamped, or whether he should proceed against the person liable for the 
stamp duty payable on the instrument either‘under the agreement between the parti- 
es or under section 29 providing for cases where there is no such agreement to the 
contrary,-or whether he should proceéd against the person who wants to let in the 
defectively stamped instrument as evidence to prove his case in any suit or proceeding 
before the Court which impoundsit. There is absolutely no doubt that an unstamp- 
ed or defectively stamped document is not void and that ít is effective from the date 
of its execution; though it is incapable of being made usé of, as evidence, until it is 
stamped properly. As Lindley, L.J., has remarked in Powell v. London and Provincial 
Bank}, . ; 
ine case that I know of can be cited to show that an erroneous stamp would invalidate the 
. There is no difficulty where the person who wishes the document to be 
admitted as evidence in.Court is the person who is initially bound to bear the 
expense of providing the stamp-duty, like the executant.. But, very often, the per- 
son wishing to admit the instrument as evidence in Court will not be the executant, 
as the suit may be, and very often is, against the.executant. : In such a case, the 
question, when the party wishing tọ let it.in.as evidents does not pay the stamp duty 
and, penalty, and it is impounded and sent, to the. Collector, is whether the party 
bringing a suit and wanting to let in the document as evidence in his favour (or 
the defendant, who wants .to let in the document in his favour) can be compelled by 
the Collector, under sections 49 and 48:to pay the stamp duty and penalty when he'is 
not the executant. There are two rulings of two High Courts, holding contrary 
views and hence the difficulty of settling, the question. In Sesfetary ‘of Stats 
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for India in Council v. Bhasharatullah! a Bench of the Allahabad High Court, 
‘consisting of Knox and Aikman, JJ., has held that if a plaintiff produces 
in Court in support of his claim an unstamped or improperly stamped 
document, he primarily is the person from whom the stamp duty and penalty 
have to be recovered by the Collecto: under section 40 of the Stamp Act, and the 
person to be proceeded against under section 48, and that such duty®nd penalty 
cannot be recovered from the other parties to the instrument. A Special Bench of the 
Lahore High Court, consisting of three judges, Dalip Singh, Bhide and Blacker, JJ., 
has decided in Mohammad Hussain v. Emperor®, that sections 35, 40 and 48 of the Stamp 
Act and the other sections of that Act contain no provision to enable either the Court 
or the Collector to compel the person, who wishes to have an insufficiently stamped 
document admitted in evidence in Court, to pay the duty or the penalty when he is 
not the person who was originally bound to bear the expense of providing the duty, 
and so the stamp duty and penalty cannot be recovered from him under section 48. 
‘They considered the ruling in Secretary of State for India in Council v. Bhasharatullah*, 
and expressly dissented from the view taken therein. They went cn to say : 

“ As already pointed out, there is no provision in the Act making a person, who merely presents 
an insufficiently stamped document for being admitted in evidence, liable for payment of the requisite 
stamp duty or penalty on the document. He cannot, therefore, be considered to be a person from 
whom the stamp duty or penalty ig due, and consequently the same cannot be recovered from him 
ander section 48. If the stamp duty-or penalty has to be recovered compulsorily, it can be legally 
recovered, under section 48, only from the person from whom the same is due. In order to ascertain 
the person or persons from whom the duty or penalty is due, we must go back to section 2g... . .But 
it may be observed that if it is found that the Stamp Act does not in fact fe the liability for payment of 
.stamp duty on any particular person in the case of any instrument, the consequence will presumably 
be that the Collector will keep the impounded document in his custody and no person interested 
in the document will be able to make any use of it until and unless the necessary stamp duty and 
penalty is paid”. 

We are unable to agree with the views of either Bench in full. We are of opinion 
that a distinction must be made between the person liable in the first instance to 
pay the stamp duty and penalty under the agreement between the parties or under 
section 29, which provides for that liability in the absence of an ment to the 
‚contrary, and the person from whom the Collector can levy the stamp ‘duty and penal- 
ty under sections 40 and 48. The State, obviously, is not a party to any such agree- 
ment between the parties and cannot be, therefore, bound by any such agreement, 
-or by the provisions of section 29 fixing the liability for the stamp duty on one of the 
parties in the absence of an agreement to the contrary. So, section 29, relied on so 
much by the learned Judges in Mohammed Hussain v. Emperor?, can have no applica- 
tion to the Collector’s powers under sections 40 and 48. Section 44 relied on so 
much by the learned Judges in Secretary of State for India in Council v. Bhaskaratullah? 
provides only for the case of parties who have agreed to pay stamp duty inter se or 
-who would be bound under the provisions of section 29, or any other enactment in 
force, at the time when the instrument was executed, to pay the stamp duty in the 
absence ofan agreement to the contrary. Section 44 does not deal with the right of 
the State to levy the stamp duty and penalty under sections 40 and 48. Nor does it 
provide for the State applying to the Court for a provision, as regards the stamp duty 
and penalty payable to it, in its order of costs in the suit or proceeding. 

We are, therefore, of opinion that the solution to the question propounded above, 
-as to who is the person against whom the Collector could proceed under sections 
and 48, has to be searched for elsewhere than in sections 29 and 44, and we are unable 
-with great respect, to accept the decision in either of the two rulings quoted above, 

The learned Advocate-General has suggested, and we agree with him entirely 
that the true solution lies by following ihe clue afforded by sections 17 and 62 
regarding instruments chargeable with duty and executed by any person in India, 
except Part B States, and that the person against whom the Collector should proceed 
in all such cases, under sections 40 and 48, is the executant of the document. Section 
17 says, “An instrument chargeable with the duty and executed by any person in 
India, except Part B states shall be stamped before or at the time of execution”, 


315. 
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and segtion 62 says that the executant of such instruments shall for every 
such offence be punished with fine which may extend te Rs. 500, provided that 
when any penalty has been paid in respect cf any instrument under section 35, 40 or 
61, the amount of such penalty shall be allowed in reduction of the fine, if any, 
subsequently imposed under this section in respect of the same instrument upon the 
person who a id such penalty. Thus, these sections read together indicate, in the 
opinion of the learned Advocate-General, with which opinion we entirely agree, 
that the executant of such document is the person against whom the Collector should 
proceed under sections 40 and 48 for collecting the stamp duty and penalty. It is 
significant that the proviso to section 62 makes mention also about the penalty levied 
under section 40 and makes a provision for its deduction from the fine.’ Sections 17 
and 62 show that the agreement between the parties and the provisions of sections 29 
and 44 are applicable only between the parties, leaving the Collector’s right under 
sections 40 and 48 unaffected. It is well settled that if tbe Collector passed an 
erroneous order by proceeding against the wrong person under sections 40 and 48, 
his order will be subject to appeal or revision by the Board of Revenue, or quashing 
by this Court, either on a reference by the Board of Revenue or on a writ. The 
ruling of a Full Bench of the Lahore High Court, consisting of Tek Chand, Abdul 
Qadir and Bhide, JJ., in Thakar Das v. The Crown}, shows the.maintainability of 
such a reference and revision, and we have already stated above that a writ also lies 
to this Court in suitable cases. We may add that where several persons jointly execute a 
document, the Collector can proceed under. sections 40 and 48, against any of them, 
as they are.all jointly and severally liable. He is not bound to collect the pro rata shares 
from each. That pro rata division is a matter for them to effect ami-vably or get 
settled in suits for contribution, or by moving the Court to include in its order of 
costs where suits and proceedings are pending. That section 29 will not bind the 
Collector under sections 40 and 48 is not only clear from the fact that that section and 
section 44 relate only to rights between the parties (the Collector is, of course not 
one of them) but can also be deduced from the ruling of Venkataramana Rao; J., 
in Panakala Rao y. Kumaraswami*. ‘There the leared Judge has held that section 29 
of the Stamp Act will only apply to a case where a document is not produced before 
the Court, and that once the document has been produced before the Court and ten- 
dered in evidence, the plaintiff is not entitled to recover the penalty levied from him 
in respect of that'document except under section 44 of the Stamp Act when that 
amount has been included in the costs at the time of passing of the decree. i 


Mr. K. Krishnaswami Iyengar and Mr. A. Sundaram Iyer for the executants 
of the three instruments in these writs, urged that, under the 1949 Stamp Manual, 
the Collector has been directed not to levy stamp duty and penalty under section 48 
from the producer of a document, unless he is the executant oris bound under section 
2g of the Stamp Act to pay.the stamp duty, and that, therefore, section 29 would 
be applicable. We do not agree. It is obvious that the instructions in the Stamp 
Manual are only adminitrative instructions and cannot bind Courts which are 
bound to consider the matter in the light of provisions of law and lay down the 
correct principle applicable to the case. The administrative direction in the Stamp. 
Manual was, in our opinion, based on the reliance on section 29 by the Special 
Bench of the Lahore High Court in Mohammad Hussian v. Emperor®, the latest ruling 
which had differed from the ruling in Secretary f State for India in Council v. Bhashara~ 
tullakt, and has laid emphasis on section 29. It is obvious that such administrative 
directions, issued at a high level, are based on the rulings curient at the time. It 
may also be noticed that the directions in the Stamp Manual do not preclude pro- 
ceedings against the executant, the person who brings the document into existence 
and the person we have held primarily liable to be proceeded against by the 
Collector, under sections 40 and 48, in the case of an instrument executed im 
India, except Part B States. 





1. (1992) LL.R 13 Lah. 745 (F.B.). 315. 
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Nor can the contention of Mr. Krishnaswami Iyengar and Mr. Sundaram 
Iyer, for the executants of the three instruments in these writs, tha‘ in some cases 
the executants, after paying the stamp duty and penalty levied under sections 40 
and 48 of the Stamp Act, cannot get recoupment of the whole or part thereof from 
the.parties liable under the agreement or under section 29 to pay the gtamp duty, 
by proceeding under section 44 as they are not innocent parties not liable for the 
default by any valid argument against our finding that the executants of such 
defectively stamped or unstamped instruments in India, except the Part B States, 
are the persons against whom the Collector should proceed under sections 40 and 
48. No doubt, the rulings in Raman Chetti v. Nagappa Chetty1, Sundararami Reddi 
v. Pattabhiramireddi*, and Kashinathsa v. Narsingsa®, show as pointed out by Messrs. 
Krishnaswami Iyengar and Sundaram Iyer, that section 44 of the Indian Stamp Act 
is only intended to give a right to an innocent party, not guilty of any default in 
the matter of the proper stamping of a document, to recover the duty and penalty 
he is obliged to pay from the person or persons guilty of default, and that the section: 
is not intended to enable one of several persons who are under a common duty to 
pay proper stamp-duty on a document in proportionate shares to file a suit and 

im from the others contribution in respect of the amount of the stamp duty and: 
penalty which he has been compelled to pay in full owing to their common default, 
and the executants cannot, therefore, after paying the stamp duty and penalty in 
full to the Collector, under sections 40 and 48, as a consequence of their default, 
file suits for contribution against the others, like co-executams, equally in default. 
But, then, there is no real hardship or injustice involved in this, even though mere 
hardship will be no reason for deviating from the law. The executants, after paying 
the stamp duty and penalty-in full on documents which have been produced or 
have come before the Court and been impounded and sent to the Collector, can 
apply to the Court undér section 44 (3) to provide for the stamp duty and penalty 
levied from them under sections 40 and 48 in the costs, and can get appropriate 
relief, ifentitled thereto. The ruling of Venkataramana Rao, J., in Panakala Rao v. 
Kumaraswemi*, also shows that the Court can include in its order ing costs,.in 
suits or proceedings, such stamp duty and penalty paid under sections 40 and 48 
if it thinks fit. 

Now the question arises as to who are the executants of such instruments who 
can be proceeded against under sections 40 and 48 by the Collector for reco- 
vering the stamp duty and penalty. Section 2 (12) of the Stamp Act says “executed” 
and “execution” used with reference to instruments, mean “signed” and “sig~ 
nature.” But section 62 makes only persons signing otherwise than as a witness 
liable to prosecution and penalty, showing thereby that witnesses who sign any 
document are not “ executants ” bound to pay the stamp duty and penalty. The 
Privy Council has held as early as 1927 in Puran Chand Nahatta v. M. N. Mukherjee, 
that persons executing, i.e., “ executants ” do not include all persons signing in the 
document but only persons who by a valid execution have entered into an obligation 
under the document. So, not only witnesses but even other persons, like persons 
in whose favour the document is executed, but who undertake no obligation under 
the document, will not be executants for purposes of being proceeded against under 
sections 40 and 48. In Shams Din v. The Collector, Amritsar®, a Special Bench of the 
Lahore High Court consisting of three Judges, Addison, Goldstream and Abdul 
Rashid, JJ., has held that fourteen creditor firms, which had signed in the conveyance 
deed as vendees, the petition writer who had signed in it as writer, and the witnesses, 
who had signed as witnesses, could not be said to have executed the instrument 
within the meaning of section 2 (12) of the Stamp Act, and would not be liable 
therefore, under sections 40 and 48. But, of course, this does not preclude any 
number of persons being liable as executants if they have signed the instruments and 
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undertaken some obligation thereunder, as held in the Privy Council ruling in 
Puran Chand Nahatta v. M.N. Mukerjee+. Mr. Krishnaswami Iyengar, for the appel- 
lants in W.A. No. 76 of 1955, urged that, under this interpretation, Rangaraju 
Naidu, the petitioner in the writ, will also be an executant of the instrument of 
assignment of half the patent right, along with Dr. Kamesam, as he had under- 
taken substdéhtial obligations under the deed namely, the payment of the balance 
of two lakhs in instalments by the dates fixed. The learned Advocate-General 
agreed with that view, and we also agree, as Mr. Bhashyam for Rangaraju Naidu 
had no valid argument to urge against it, and as the Privy Council ruling referred 
to above directly covers it. 

In the view we have taken regarding the executants being the persons who 
would be liable to be proceeded against by the Collector for recovering the stamp 
‘duty and penalty under sections 40 and 48 it follows that the orde: of the Collector 
regarding the stamp duty and penalty leviable on the two bonds concerned in 
W.P. No. g21 of 1955 was correct, as Subramaniam Chettiar, the petitioner 
would be the executant of those documents and the person proceedable under 
sections 49 and 48. So, W.P. No. 921 of 1955 is dismissed. But, as the law was 
not clear at the time the writ petition was filed, we direct all the parties to that 
petition to bear their own costs. 

Regarding W.P. No. 697 of 1954 covered by the two writ appeals, there are, 
according to Mr. Krishnaswami Iyengar, three differences. The first is that the 
instrument of assignment of half the patent rights was executed in Mysore, a Part B 
State, to which sections 17 and 62 and indeed the Indian Stamp Act itself will not 
apply and that therefore, the rule that the executants are the persons who are liable to 
see that such instruments are stamped before or at the time of the execution, cannot 
apply in terms and can only be applied ifat all, by adopting that rule analogously 
as a ruleof equity. Secondly, it is urged that this instrument was sped pro~ 
perly under the Mysore Stamp Law, and was executed in Bangalore, and so would 
not be liable to be charged with any stamp duty or penalty, even though it relates 
also to property in India unless it was brought outside Mysore to India outside the 
Part B States, and the liability to pay such Indian Stamp duty and penalty arises 
only when the instrument which relates also to property in India was brought to 
a part of India outside the Part B States, namely, Salem and the liability lies on the 

son who brings such an instrument to India or receives it in India outside the 
Part B States, as the Indian Stamp Act is not yet brought into operation in Mysore 
and the Part B States, and the executant of such an instrument in a Part B State 
cannot be prosecuted as executant under section 6z and there is some time given 
in the Stamp Act under section 18, for a private person getting such an instrument 
into India or receiving it in India outside the Part B States being properly stamped. 
The third difference urged is that Rangaraju Naidu is also an executant of the 
instrument in question, along with Dr. Kamesam. 

Though the question is not free from difficulty, after considering it thoroughly 
we agree with the learned Advocate-General that the proper view to take is that 
the Collector should proceed even in such cases where the instruments relate to 
property in India outside the Part B States (otherwise there is no liability) to levy 
the stamp duty and penalty, under sections 40 and 48 of the Stamp Act, from the 
executants both for the sake of uniformity and acting on the equities. ‘The provisions of 
section 17, though not strictly applicable to a document executed in a Part B State 
like this, can be applied analogously and by way of equity. It is obvious that any 
person who executes a document and brings it into existence is bound to make that 
document valid in all ways as evidence, as by stamping it properly for use in India 
outside the Part B States, like Salem, seeing that the assignment was to a person 
living in Salem for use, and exploiting the patent rights assigned in a part of India 
outside the Part B States. It would be within the knowledge of the executant in 
such a case that a document relating to properties or rights enforceable in India 
outside the Part B States should be stamped properly under the Indian Stamp Act, 
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and he could have done this even when it was executed in Mysore. Sog equi 

is in favour of making the executant liable under sections 40 and 48, even thoug 

sections 17 and 62 will not apply in terms to such an instrument. That will make 
it unnecessary for us to consider the vexed question as to who brought this document 
outside Mysore State, to Salem, and who received it in India. Mr. Bhashyam for 
Rangarajau Naidu, urges that it was Dr. Kamesam who would be fiable, as he 
caused it to be brought to Salem by summoning for it, and that Rangaraju’s merely 
producing that document in the Salem Court in obedience to the summons would 
not amount to his receiving the document in India, under section 18 or bringing it 
to India outside the Part B States. He relied on the judgment of Govinda Menon, J., 
in Rangaraju v. Kamesam!. Mr. Krishnaswami Ayyangar for the legal representa- 
tives of Dr. Kamesam, urged that Rangaraju Naidu was the person who actually 
brought it into India outside the Mysore State to Salem and that he had received 
it in Salem within the meaning of section 18 even before the summons was issued, 
though there was no clear proof ef it. Nor is there any need to decide the other 
vexed question, viz., as to who required this document as evidence in the suit, whether 
Rangaraju Naidu, to prove his contentions of undue influence and fraud and in- 
accuracy of the copy, or Dr. Kamesam, who summoned for it and wanted to rely 
on it for disproving the allegations of the inaccuracy of the copy and undue influence 
and fraud. The learned counsel for both sides now say that they do not want that 
document to be let in as evidence on their side obviously because of the heavy stamp. 
duty and penalty levied and payable. But it is obvious that a man cannot escape 
from the consequences of his action by recalling that action later in a caze like this. 
If we were to decide this question, we should hold that it is Dr.Kamesam who sum- 
moned for the document and wanted to rely on it, and wanted to let it in as evidence 
on his side, though we have no doubt that Rangaraju Naidu would have taken full 
advantage of the document being let in as evidence to support his own contentions. 


As we have applied the same rule, viz., that the executant of the document is 
the person to be proceeded against by the Collector under sections 40 and 48 for 
levying stamp duty and penalty even regarding a document like this, executed in 
Mysore a Part B State when it relates to properties in India outside Part B States 
and as we have held further that: Rangaraju Naidu was a co-executant of this 
instrument along with Dr. Kamesam (besides being liable to pay the stamp duty 
under the agreement and under section 29 analogously) and as we have further held 
that the Collector can levy the stamp duty and penalty under sections 40 and 48 
from any of the executants, when more than one executant is liable jointly and severally, 
it follows that the Collector’s order levying the stamp duty and penalty from Ran- 
garaju Naidu, one of the executants, is correct, and that Ramaswami, J.’s, order 
in the writ petition quashing the order of the Collector, cannct be sustained. 

In that view, we allow both the writ appeals and set aside the order of Rama- 
swami, J., in the writ petition and dismiss the writ petition. In the peculiar cir- 
cumstances of the case, and considering that the law was not settled before, we 
direct all the parties to the writ petition and the writ appeals to bear their own costs. 


P.R.N. W. P. No. 921 of 1955 dismissed and 
W. A. Nos. 48 and 76 of 1955 allowed. 


—— ee 
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a IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOP LAN AND Mr. Justice RAJAGOPALA AYYAN- 
GAR. . 


AR. PL. SPL. Chidambaram Chettiar .. Applicani* 
v. 

The Commissioner of Income-tax, Madras -» Respondent. 
. _ Income-tax Act (XI of 1922), section 34—Furisdiction under to re-assess—Scope and extent of —Acquiescence- 
and waiver by the assessee—If could confer jurisdiction—Foreign income of assessee—Not taken mto account during 
a financial year dus to the territory being in enemy occupation—lIf could be assessed later under section $4. 

The jurisdiction of the income-tax department under section 34 of the Income-tax Act has{to 
be founded on the language of the section itself. No question of estoppel, acquiescence or waiver 


by the assessee could control the scope of the section and if the section does not confer the jurisdiction 
acquiescence by the party cannot confer the same. 


It is no doubt true that section 34 does not authorise a deferred or piecemeal assessment of an 
assesgee’s income in any particular . But if in a case neither the assessee nor the Income-tax 
Officer was in a position to know during the original assessment proceedings the income from a foreign 
business as a result of the territory being in enemy oc tion and means of communication being 
cut off and the assessment of such income was deferred, the above principle that deferred assessment 
will not come under section 34 cannot apply. It is not as if that the requirements of section 34 can 
be dispensed with in such cases and that the section could be resorted to even in the absence of specific 
machinery provisions in the Act to assess the income in such circumstances. The requirements 
of the section have to be satisfied. In such circumstances on the termination of hostilities there is 
definite information, within the meaning of section 34 which led to the discovery of the income which 
could not have been assessed in the original proceedings. 


Case referred to the High Court by the Income-tax Appellate Tribunal, un- 
der section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in 
66 R.A. No. 1014 (Madras) of 1951-52 (1.T.A. No. 878 of 1950-51 assessments year 
1942-43) on its file for decision on the following questions of law, viz., 

‘Whether section 34 has been validly applied for assessment year 1942-43”. 


R. Kesava* Iyengar and’ K. Parasaran, for the Applicant. 
C.S. Rama Rao Sahib for the Respondent. 


The Judgment of the Court was delivered by 

Rajagopalan,7.—The question referred to this Court under section 66 (1) of 
the Income-tax Act arises out of the proceedings taken under section 34 of the In- 
come-tax Act to revise the assessment for the assessment year 1942-43. ‘The accoun- 
ting year ended on 12th April, 1942. 


The assessee, an undivided Hindu joint family of the community of Nattu- 
kottai Chettiars, had several sources of business income in Burma, Malaya and Indo- 
China. Towards the end of the accounting year, these places were occupied by 
enemy forces, and means of communication were cut off. When the assessee sub- 
mitted its return of income, it was not in a position to give any definite information 
about its income from its businesses outside the taxable territories. The Income- 
tax Officer completed the assessment for 1942-43 on 18th September, 1942, with 
the observation :— 

“ The assessee has furnished a return without taking into account the income from the sole and 
joint business outside British India as those businesses are situated in countries now occupied by the 
enemy. It is stated that the accounts are not available. In the absence of information, no income 
will be taken into account in respect of those businesses.” 

After the termination of the war, in response to a notice issued under section 
34, the assessee submitted a revised return. The assessee’s figures were accepted. 
The quantum itself was never in dispute. The. Income-tax Officer assessed 
Rs. 62,789 as the accrued foreign income and Rs. 80,007 as the sum remitted to the 
‘taxable territories. The assessee’s contention that section 34 could not be invoked, 
was not accepted by the Departmental authorities. An appeal to the Tribunal 


* Case Referred No. 72 of 1952. 17th February, 1956. 
18 


` 


138 ‘ THE MADRAS LAW JOURNAL REPORTS. [1956 


also failed. It was under these circumstances that the Appellate Tribunal geferred 
the following question to this Court under section 66 (1) : 


“ Whether section 34 has been validly applied for the assessment year 1942-43 ”. A, ok 
One of the grounds on which the Tribunal negatived the contention of the 
assessee was : , 


“Tt is clear that the asscssee virtually acquiesced in the aforesaid arrangement made by the 
‘Government and it does not now lie in his mouth to challenge the section 34 proceedings ”. 


We are unable to agree with this point of view. The jurisdiction of the Depart- 
mental authorities has to be founded on section 34. There can be no question of 
estoppel. Acquiescence cannot confer jurisdiction if section 34 did not. The 
learned counsel for the Department urged that the assessee must be held to have 
waived the objection to a deferred assessment being made subsequent to the termi- 
nation of the hostilities. No more than acquiescence, can waiver control the scope 
of section 34. 

The other point on which the Tribunal rested its decision was set out as follows : 

“ . . . . . This is not a case where the Income-tax Officer was already in possession 

of facts but by dint of forgetfulness or oversight, had failed to assess a certam source. As already 
observed, the circumstances were extraordinary and peculiar. Until the war was over, the Income- 
tax Officer had no information as to whether the business was running and whether any income had 
been earned at all abroad. The termination of the war and the information about the existence 
of the forcign business, inter atia, constituted “ definite information ” which would justify the taking 
of section 34 proceedings.” 

The main contention of the learned counsel for the assessee was that it was 
a case of piecemeal assessment which was clearly outside the scope of section 34. 
The Income-tax Officer certainly deferred the assessment of the income from the 
foreign business. No doubt it was laid down in Manavedan Tirumalpad v. 

SSH of Income-tax.+ 

“ Deferred assessment is not discovery of escaped assessment. Section 34 could not have been 
called in aid to complete an assessment deliberately deferred ”. 

The principle laid down in Razal Dhala v. Commissioner of Intome-tax*, Chunt 
Lal Nayyar v. Commissioner of Income-tax*, and Debi Prasad Malviya v. Commissioner 
of Income-tax*, was followed. The question, however, is whether that principle 
governs the facts established in this case. 


In all those cases the existence of a source of income, the income from which 
was not taken into account in the original assessment proceedings, was known to 
the assessing authority. That that source yielded an income which was liable to 
assessment wa3 also known. Only the quantification of that income and the 

uantification of the tax had to be done. They were deferred to suit apparently 
the administrative convenience of the assessing authority. It was under these 
circumstances that the Courts held that for such a deferred assessment the Depart- 
mental authorities could not invoke section 34 of the Act. 


In the present case, as pointed out by the Tiibunal, the assessee was not in 
a position to give information even whether the source of income the assessee 
had at each of the foreign centres was in existence at all subsequent to December, 
1941 or January 1942, when the enemy cccupied these territories. The means of 
communication were cut, and there was no possibility of getting any information. 
Short of harassing the assessee and proceeding to estimate the income from the 
foreign sources without any real data at all, the Income-tax Officer could not have 
taken into account the income from the foreign sources when he completed the ori- 
ginal assessment. Besides, there is one other factor to be taken into account. That 
the assessee received remittances from abroad during the year of account was known 
to the assessee, but that was not disclosed at an earlier stage. Possibly the assessee 
could urge that until the accouńts were completed he would not be in a position 
to state whether the remittances admittedly received represented remittances of 
ee S 
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profits. e The main feature of the case is that neither the assesse nor the Income- 
tax Officer was in a position to know during the original assessment proceedings 
whether even the source of foreign income, the foreign business, was in exisfence 
much less to know whether that source yielded any income, despite the large amount 
of remittancgs actually received within the taxable territories by the assessee. The 
principle that deferred or piecemeal assessment will not come within the scope of 
section 34 of the Income-tax Act, cannot, in our opinion, be extended to this case, 
where, though apparently the assessment of the income from the foreign sources 
was deferred, that was occasioned by factors beyond the control of both the assessee 
and the assessing authorities. It is not as if we can subscribe to the view, that if 
the Act did not specifically provide for the machinery to assess the income under 
such circumstances, the requirements of section 34 of the Act can be dispensed with. 
‘The requirements, in our opinion, have been satisfied in this case. There was de- 
finite information subsequent ta the termination of the hostilities, and that infor- 
mation led to the discovery of the income which was not and which could not have 
been assessed in the original assessment proceedings. As we have pointed out, 
th: bar of piecemeal assessment would not apply to the facts of this case. 


Our answer to the question referred to us is in the affirmative and against the 
asse3ssee. Since the assessee fail d he will pay the costs of this reference. Counsel’s 
fee Rs.250. ’ 


RM. ` ——. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justick RAJAGOPALAN AND MR. Justice ‘RAJAGOPALA AX YAN= 
GAR. 


„Janaba Muhamad Hussin Nachiar Ammal .. Applicant* 
0. 
The Commissioner cf Income-tax Madras .. Respondsnt. 


Income-tax Act (XI of 1922), section g4 (as amended by Act XLVIL of 1948)—Enlarged period of 
limitation of ight years to re-open assessment—Applicability to cases where the old of four years has expired 
before the coming into force of the amendment. 

The new rule of limitation of eight years, prescribed by the amended section 34 of the Incomes 
tax Act, for the department to revise an assessment and re-assess the assessee generally for failure 

cto submit a return, (as distinguished from cases of concealment of income and deliberately furnishing 
inaccurate particulars) would not apply to cases where the old period of four years limitation has 


ye out before the coming into force of the amendment in 1948 (i.., goth March, 1948) as part of the 
ct. 


Though the amendment relates only to period of limitation still where on the date when the 
enlarged period of imitation came into force no proceedings can any longer be commenced in any 
„particular case and the right to reassess has come to an end by efflux of time, the amendment cannot 
-revive the right. 


Income-tax Officer v. Calcutta Discount Co., Lid., (1953) 23 I.T.R. 471, referred and explained. 


Case referred to the High Court by the Income-Tax Appellate Tribunal, under 
section 66 (1) cf the Indian Income-Tax Act, 1922 (Act XI of 192%), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in 
R.A.No. 51 (Madras Bench A) 1952-53 (I.T.A. 4601 of 1950-51 assessment year 
1942-43) on its file for decision on the following questions of law, viz.: 


a Whether the proceedings under section 94 of the Indian Income-tax Act initiated on 
-25th July, 1949 to assess the amount of Rs. 9,180 which escaped assessment during the year 1942-43 
dy failure to submit a voluntary return are valid inlaw? 


(2) Whether in the facts and circumstances of the case the sum of Rs. 9,180 received by 
the assesaee from her husband through Mr. Yahya Maricar is assessable to income-tax under sec, 
-4 (2) of the Act? K 





*Case Referred No. 66 of 1952. 22nd February, 1956. 
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M. M, Ismail for the Applicant. è 
C. S. Rama Rao Sahib for Respondent. è 


‘The Judgment of the Court was delivered by 

Rajagopalan, J—The assessee, the wife of A. Sheik Abdul Khagara “non= 
resident” for the pu: poses of the Income-tax Act, received from her husband, who was. 
at Bangkok, sums totalling Rs. g180 during the year of account ending with 31st 
March, 1942. These amounts were remitted by the husband to India by bank. 
drafts obtained in the name of his agent Yahya Maricar, who paid the amounts 
to the assessee. The assessee did not submit any return of these items, which consti- 
tuted “income” in her hands under section 4 (2) of the Act, in the assessment year 
1942-43. The proceedings under section 34 of the Act were intitiated with the 
issue of the prescribed notice on 25th July, 1949. The Tribunal recorded that 
in her appeal against the assessment, which had been confirmed by the Assistant 
Commissioner, the asresee contended that . f 

“ (1) the initiation of proceedings on 25th July, 1949, under section 34 as amended by Act 
XLVII of 1948 is invalid as the Department’s right to revise the assessment was governed by the 
old section 34 where the period of limitation prescribed was only four years in the case ofa failure to 
file a return, and this period having expired on 31st March, 1947, that is, four years from the end 
of the year of default, and the amended Act having come into force only from goth March, 1948, 
the eight-year period provided therein could not be invoked and (2) that the amount was not 
remitted directly by the non-resident husband to the wife but through an intermediary and 
therefore such income could not be deemed to be an income of the wife under the provisions of 
section 4 (2) of the Act.” 

Both the contentions were negatived by the Tribunal. 

The questions referred to this Court under section 66 (1) of the Act were > 

~ (1) Whether the proceedings under section 34 of the Indian Income-tax Act initiated on 25th 
July, 1949, to assess the amount of Rs. 9,180 which escaped assessment during the year 1942-43 by 
failure to submit a voluntary return are valid in law ? 

(2) Whether on the facts and circumstances of the case, the sum of Rs. 9,180 received by the 
assesseefrom her husband through Mr. Yahya Maricar is assessable to income-tax under section 4 
(2) of the Act? e 

Section 34 was amended by Act XLVIII of 1948, and the amended section 34 
came into force on goth March, 1948. It was common ground, that the period of 
limitation would have been eight years for cases of failure to submit any return of 
income in the relevant assessment year had the amended section 34 applied. The 
contention of the assessee was that the period was only four years under section 34 
as it stood before it was amended in 1948, and that that period of limitation expired 
on 31st March, 1947. The further contention was that between 31st March, 1947 
and goth March, 1948, no action could have been taken against her under section 
34 as it stood during that period and that the extended period of limitation could not 
therefore be applied to her case. The tribunal accepted the contention of the assessee 
that the period of limitation was only four years under section 34 as it stood before 
it was amended in 1948. That finding, in our opinion, was correct. We must 
reject the plea of the learned counsel for the Commissioner, that even under the 
old section 34 the period of limitation was eight years for failure on the part of the 
assessee to submit a return. The failure to submit a return was neither conceal- 
ment of particulars of income nor furnishing deliberately inaccurate particulars, 
thereof within the meaning of the old unamended section 34, to which two classes 
alone the cight-year-rule applied. The assessee’s case fell into the other class f or 
which the old section 34 provided, “ any other vase’, to which the four~year-rule 
applied. 

Even at the outset we must make it clear that we are concerned only with a 
case of liability to assessment under section 34 of the Act of an assessee who had. 
failed to submit the return in the relevant assessment year. The effect of section 
1 (2) of the Amending Act XLVIII of 1948 was that the amended section 34 was 
deemed to have been part of the Act on goth March, 1948. The contention of 
the learned counsel for the assessee was, that since one of the main amendments of 
section 34 altered the rule of limitation from four years to eight years, the amended 
rule of limitation would not apply to a case, where even before goth Marck, 1948, 
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the prescribed period of limitation of four years had run out by efflux of time. Mr. 
Rama Rao Saheb, the learned counsel for the Department, urged that the language 
of the amended section 34 was clear enough, and that whatever might have been 
the period of limitation under the unamended section 34, it was the new périod 
of limitation under the amended section 34, that would apply under the express 
language of ¢he amended section 34. Both the learned counsel relied on the obser- 
vations of Chakravarti, C.J., in Income-tax Officer v. Calcutta Discount Go., Lid.4 


_ In Income-tax Officer v. Calcutta Discount Co., Lid.1, the assessee was assessed to 
income-tax for the assessment years 1942-43, 1943-44 and 1944-45, under section 
23 (3) of the Act, on returns furnished by the assessee. The amended section 3 
came into force on goth March, 1948. On 28th March, 1951, notices were issu 
to the assessee under section 34 of the Act on the ground, that the Income-tax 
‘Officer had reason to believe that the income for each of the years had been under- 
assessed, One of the contentions of the assessee was that on the language of the 
amended section 34 no proceedings at all could be taken for any of the assessment 
‘years prior to goth March, 1948. That contention was negatived by Chakravarti, 
C.J. and Sarkar, J. At page 482 the learned Chief Justice observed : 

“The plain effect of the substitution of the new section 34 with effect from the goth March , 
1948, is that from that date the Income-tax Act is to be read as mcluding the new section as a part 
thereof, and if it is to be so read, the further effect of the express language of the section is that so far 
-as cases coming within clause (a) of sub-section (1) are concerned, all assessment years ending within 
ight years from the goth March, 1948, and from subsequent dates, are within its purview and it 
will apply to them, provided the notice contemplated 1s given within such eight years. What is not 
within the purview of the section is an assessment year which ended before eight years from the goth 
March, 1948. All the three assessment years in question in the present case ended within eight years 
from the goth March, 1948 . . .... 

It should, however, be noticed that even under the old section 34, the eight 
years rule of limitation would have applied to the assessee, the Calcutta Discount 
'Co., Ltd., because it was a case of alleged concealment of income or deliberately 
furnishing inaccurate particulars of the income. That aspect of the case was stressed 
more than once in his judgment by Chakravarti, C.J. At page 490, the learned 
‘Chief Justice pointed out : 

“Under the old section as well, the Income-tax Officer could proceed on his own view of a possi- 
bility that income might have escaped assessment or might have been under-assessed although it was 
called ‘discovery’ and since the time-limits for so proceeding were the same, the new section 
affects no rights previously unaffected.” 

It is against this background that we have to consider the scope of the observa- 
tions of the learned Chief Justice on which the learned counsel for the assessee 
relied, At pages 488 and 489 the learned Chief Justice observed : 

“Tt seems to me, however, that to dispose of the question as to section 34 affecting substantive 
sights merely by saying that the section is concerned with procedure, is to over-simplify the problem. 
A rule of procedure can affect substantive rights as, for example, a rule of limitation which away 
aright of suit which was still available under the previous law or enlarges the time for bringing a 
suit which had become barred ; Gopeshwer Pal v. Jiban Chandra*, The subject-matter of section 34 
being essentially a rule of limitation, the matter requires a little more scrutiny.” _ 

“The learned Chief Justice continued : : , 

“ But since section 34 had a predecessor which prescribed the same limits of time for initiation 
-of proceedings, more or less in the same circumstances, it would prima facis appear that by the new 
section no pre-existing rights are adversely affected.” 

As we have pointed out earlier, in the case of that assessee, the Calcutta Dis- 
-count Co., Ltd., the amended sectoion 34 did not effect any change in the rule of 
limitation That was obviously what the learned Chief Justice stressed again 
in the passage we have just quoted. 


At page 490 the learned Chief Justice observed :— 

“Nor is the enlargement of time for the completion of an assessment a violation of any right, 
ifor, ifa man is liable to be proceeded against, he cannot say that he has right to be proceeded against 
within a certain time or notatall . . . . . . Provided that the right or lability is not itself 
panera the time for asserting the right or enforcing the liability may always be enlarged or 
-abridged.” e 
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The exception to that rule was what the learned Chief Justice pointed out in the 
succeeding passage : 

“It is true that if time is enlarged by a new enactment, but at the date when the enactment 
come$ into force, no proceeding can any longer be commenced in a particular case under the previous. 
law, the new enactment will not apply to such a case, Khondkar Mohammad Saleh v. Chandra Kumar 
Mukherji3.” e 
With reference to the Calcutta Discount Co., Ltd , the learned Chief Justice pointed. 
out: 


` 


“ But no such situation has been caused here. Time has not been enlarged at all. On the day 
the new section came mto force and on any day thereafter, proceedings in respect of the 
same assessment years could be initiated under the old section, if it had remained in operation, as 
under the new section.” 


It was the same principle the learned Chief Justice reiterated when he observed 
at page 492: 

“ The enlargement of the period within which the proceedings must be concluded does not also 
affect any substantive right for the same reasons as apply to enlargement or abridgement of the period. 
for the initiation of procceedings, solong as the result is not to extinguish an existing right or revive 
a dead one.” 

No doubt the observations of the learned Chief Justice on which the learned 
counsel for the assessee relied, 


“Tt is true that if time is enlarged by a new enactment, but at the date when the enactment 
comes into force, no proceeding can any longer be commenced in a particular case under the pre- 
vious law, the new enactment will not apply to such a case.” 
constituted obiter. But it was a well-settled principle of construction of statutory 
amendments altering periods of limitation that the learned Chief Justice re- 
ferred to; and itis that well-settled principle of law we are called upon to apply to 
the case of the assessee in these proceedings. It was that same principle that was 
reiterated by a Division Bench of this Court in Ramanathan Chettiar v Kandappa 
Goundan?, ' 


“Tt is well settled that the law of limitation being procedural law, its provisions operate 
retrospectively in the sense that they apply to causes of action which arose before their enactment. 
But it ıs equally well established that if a right to sue has become barred by the provisions of the Act 
then in force on the date of coming into force of a later enactment, then such a barred right is not 
revived by the application of the new enactment ”. 

It is on this basis that we have to decide the question, whether the amended 
section 34, either by express terms or by necessary intendment, provided that, even. 
in cases where the period of limitation in force before 30th March, 1948, had 
expired, the effect of the amended section 34 is to confer jurisdiction on the assessing 
authority to reassess the income of a year which could not have been reassessed at 
any point of time anterior to 30th March, 1948. It should be remembered that 
the amended section 34 did not prescribe a period of limitation for the first time. 
It amended the existing law prescribing a period of limitation. Under such cir- 
cumstances, what is the effect of the amendment is the question, and that question 
has to be decided on the basis of the well-settled principle of law, that if the exercise 
of a right had become barred by the provisions of the Act then in force, such a 
right is not revived by the application of a new enactment. In the present case, 
the right to reopen the assessment in the case of the assessee under the old section 
34 expired on gist March, 1947. Between 31st March, 1947 and goth March, 
1948, when the amended section 34 came into force, the Department could not 
have taken any valid proceedings to assess or reassess the assessee on the income 
she was deemed to have received during the year of account ending with 31st March, 
1942, with the corresponding assessment year ending with 31st March, 1943. 

We are unable to accept the contention of Mr Rama Rao Saheb, that the 
learned Chief Justice held in the Calcutta Discount Go., Lid., case®, that the amended 
section 34 should be construed and applied, conipletely ignoring any amendment 
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in the gule of limitation that would apply to a given case. Once again we should 
point out this factor the learned Chief Justice himself was fully alive to that in the 
case of the Calcutta Disount Co., Ltd., there was no change in the rule of limitation; 
it was eight years under the old section and continued to be eight years under the 
amended section 


In our opinion, the contention of the learned counsel for the assessee is well 
founded, that the new rule of limitation of eight years prescribed by the amended 
section 34 would not apply to the case of the assessee before us, whose was an in- 
stance of a failure to submit a return, when the period of limitation of four years 
had run out long before 30th March, 1948, when the amended section 34. came into 
force as part of the Income-tax Act with effect from that date, 30th March, 1948. 


The learned counsel for the Department next referred to section 31 of Act 
XXV of 1953 in support of his contention that the notice issued on 25th July, 1949, 
was valid. The learned counsel himself had to realise that section 31 of Act 
XXV of 1953 did not enlarge the scope of the amended section 34 ; nor did it 

urport to amend it. The validity of the notice, dated a5th July, 1949, will still 
ve to be decided with reference to the provisions of the amended section 34. 
Section 31 of Act XXV of 1953 does not therefore affect the question at issue,. 
whether the extended period of limitation of eight years would apply to the assessee 
when the period of limitation applicable to the assessee had expired before the 
amended section 34 came into force on goth March, 1948. 


Our answer to question (1) is in the negative and in favour of the assessee. 


In view of our answer to question (1),it may not be necessary to record am 
answer to the second of the questions referred to this Court. Should, however, 
an answer be necessary, we would confirm the view taken by the Tribunal, that 
though the bank drafts had been taken in the name ofan agent, since the moneys were 
admittedly received by the assessee from her husband through the agent, Yahya 
Maricar, they constituted ‘remittances ” from the husband within the meaing 
of section 4 (æ of the Income-tax Act. 


Since the assessee has succeeded on the first question she will be entitled to 
the costs of this reference. Counsel’s fee Rs, 250. 


R.M. -__ . Reference answered in favour 
: of the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA AYYANGAR. 


Aiyesha Bi Bi .. Petttioner* 
v. 
The Commissioner of Income-tax, Madras and another .. Respondenis. 


Income-tax Act (XI of 1922), section 46 (2)—Arrears of income-tax—Recovery of —Procedure—Madras 
Revenue Recovery Act (II of 1864), section 64—Exclusion of collection of land revenue within the limits of Cuy 
of Madras from operation of Act—Effect. 

The Madras Revenue Recovery Act (II of 1864) provides primarily for recovery of arrears 
of land revenue and section 64 of the Act specifically excludes the collection of land revenue within 
the limits of the town of Madras from the operation of the Act. The repeal of Regulation (II of 
1802), which defined City of Madras does not make any difference. 


The fiction enacted by section 46 (2) of the Income-tax Act is that the income-tax due could be 
deemed to be an arrear of land revenue for purposes of recovery. The belies for recovery of 
land revenue itself under Act II of 1864 does not apply to the City of Madras. The same exclusion 
will apply to the recovery of an arrear of income-tax because of the legal fiction that an arrear of 
income-tax could be recovered as if it were an arrear of,landreyenue. If land revenue itself could 
not be recovered in the City of Madras under the provisions of section 64 of Act (II of 1864) because 
of its non-applicability, anything which could be recovered ‘as if ıt were an arrear of land revenue’ 
could not be recovered under the provisions of the'Act. The fiction only creates a liability leaving 
the procedure to egforce that liability the same both for arrear of land revenue and an arrear 
which could be recovered ‘as if it were an arrear, of land revenue’. , 


, 
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Petition under Article 226 of the Constitution of India praying. that in the 
circumstances stated in the affidavit filed therewith the High Court will be’ pleased 
to direct the issue of a writ of Prohibition or any other appropriate writ or direction 
in the nature of a Writ, forbidding the first respondent hen from enforcing the 
assessment made on the petitioner herein in G. 1 No, 115 A.—51-52, dated 15th 
February, 1952, in so far as it includes the sum of Rs. 91,079 an@ restraining 
the second respondent from recovering the same under the Revenue Recovery Act. 


` R. Kesava Aiyangar and R. S. Venkatachari for the petitioner. 
C. S. Rama Rao Sahib, for the respondents. 


The Judgment of the Court was delivered by 

Rajagopalan, 7.—The petitioner was assessed to income-tax for the year 1951-52. 
‘The petitioner was not permitted to challenge the validity of that asssessment in 
these proceedings. The assessed tax was in arrears. On the issue of a certificate 
by the Income-tax Officer under section 46 (2) of the Income-tax Act, the Collector 
of Madras issued a notice of demand to the assessee on 17th July, 1954, which pur- 
ported to be under the provisions of the Revenue Recevery Act, Act II of 1864. 
“The assessee is a resident of Vepery in the City of Madras. The assessee challenged 
the validity of the notice of demand and the further proceedings for recovery of 
the income~tax taken thereunder and she filed this application under Article 226 
.o f the Constitution for the issue of a Writ of prohibition. 


‘The two grounds on which the jurisdiction of the Collector to issue the notice, 
dated 17th July, 1954, was questioned were : (1) Section 64 of Act II of 1864 
excluded the operation of the provisions-of that Act in the case of the petitioner, who 
was a resident of Madras; and (2) the proceedings for the recovery of arrears 
-of income-tax were barred by limitation under section 46 (7) of the Income-tax Act. 
Since, in our opinion, the first contention is well founded, it may not be necessary 
to examine the correctness or otherwise of the second of the contentions. 


Under section 46 (2), the Collector 


“on reccipt of such a certificate, shall proceed to recover from such assessee the amounts 
specified therein as if it were an arrear of land revenue.” 


Madras Act II of 1864 provides primarily for recovery of arrears of land revenue. 
Section 64 of Act II of 1864 runs :— 


“ Nothing in this Act shall apply to the collection of land revenue within the limits of the town 
-of Madras as defined by section 12, Regulation II of 1802 of the Madras Code”. 


No doubt, Regulation II of 1802 has been repealed ; but that in no way affects 
the operation of section 64 of Act II of 1864 ; it is as if the definition of the town of 
Madras embodied in section 12 of Regutaticn II of 1802 is made part of section 64 
of Madras Act II of 1864. Itis not necessary to define now how much of the present 
City of Madras comes within the scope of section 12 of Regulation II of 1802. It 
is enough to record that Vepery, where the petitioner lives does come within this 
area defined by section 12 of Regulation II of 1802. The legislative sanc.ion to 
recover arrears of land revenue in the area excluded by section 64 of Act II of 1864 
from the operation of that Act is to be found in the Madras Cily Land Revenue Act, 
Act XII or igs as amended by Madras Act VI of 1867. It was not any statutory 
-power under Act XII of 1851 that the Collector exercised when he issued the notice, 
dated 17th July, 1954. It was the statutory power vested in him under the piovi- 
-sions of Madras Act II of 1864 that he invoked. 


It was not really disputed that, had it been a case of arrear of land revenue 
itself that was due from the petitioner, secticn 64 of Act IT of 1864 would have barred 
recourse to that Act. Learned counsel for the respondent pointed out that what 
was demanded was only an arrear of income-tax whicb could be lawfully recovered 
“as if it were an arrear of land revenue”. Learned counsel further urged that 
recovery of such amounts, which could be recovered “as if they were arrears of 
land revenue”, did not come within the scope of the ban imposed by section 64 

of Act II of 1864. He referred further to section 52 of that Act. Apart from other 
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factors section 52 would not validate the demand issued by the Cellector on 17th 
July, 1954. It is true that under section 46 (2) of the Income-tax Act and under” 
section 3 (1) of the Revenue Recovery Act I of 1890 an arrear of income-tax could 
be collected “as if it were an arrear of land revenue’’. But section 52 of Act II 
of 1864 woyld in terms apply only to sums due to the State Government. The 
arrear of income-tax is due to the Central Government. So, it is independent of 
section 52 of Act II of 1864 that we have now to consider the question at issue. 


The fiction enacted by section 46 (2) of the Income-tax Act and section 3 (1) 
of Act I of 1890 was that an arrear of income-tax could be deemed to be an arrear 
of land revenue for purposes of recovery. The procedure in Act II of 1864 was for 
the recovery of jane revenue itself, except within the city of Madras. The same 
pees would apply to the recovery of an arrear of income-tax because of the 

egal fiction referred to above, that an arrear of income-tax could be recovered 
“as if it were an arrear of land revenue”. If land revenue itself could not be re- 
covered from the petitioner under the provisions of Madras Act II of 1864, because 
of the ban of section 64 thereof, anything which could be recovered, “as if it 
were an arrear of land revenue” could not be recovered under the provisions 
of that Act. The fiction only creates a liability leaving the procedure to enforce 
that liability the same both for arrear of land revenue and an arrear which could 
be recovered “as if it were an arrear of land revenue ”. 


Section 64 of Act II of 1864 provides, therefore, a complete answer to the demand 
issued by the Collector under the provisions of Act II of 1864. 


The rule is made absolute. The petition is allowed with costs. A writ of 
prohibition will issue restraining the Collector from enforcing the notice of demand 
he issued on 17th July, 1954. Counsel’s fee Rs. 250. 


R.M. . —_ E Rule made absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
e 
i PRESENT :—MR. Justice RAJAGOPALAN. 


B. Varadarajulu Chettiar .. Patitioner* 
0. 
State of Madras by Secretary, Home Department .. Respondent. 


Constitution of India (1950), Articl 311 (2) and Article 320 (3) (c)—Scope of—Opportunity to show cause— 
When to be given. 

Article 311 (2) of the Constitution of India prescribes that a notice should issue to the officer 
against whom action is proposed to be taken to furnish him an opportunity to show cause agast the 
„action proposed and the stage at which the notice is to be given 1s when the Government come to a 
tentative conclusion as to the punishment which would be appropriate. It is at that stage that the 
‘Government is bound to issue_the notice and give the officer ged an opportunity and if the oppor- 
tunity is availed of, the representations the officer may make, the Government is also bound to con- 
sider. 


It is true that under Article 320 (3) (c) of the Constitution the Public Service Commission con- 
cerned has to be consulted before the Government decides on the punishment to be inflicted on the 
‘officer. But this does not mean that the officer concerned should be given a further opportunity 
after the Public Service Commussion has been consulted and after it had been given its opinion. There 
is no real conflict between the requirements of Article 311 (2) and Article 320 (3) (c) of the Constitu- 
tion, : x 

Petition under Article 226 of the Constitution of India praying that in the 
circumtances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of ca tiorari calling for the records iù G.O. Ms. No. 1683, dated 1rth 
June, 1954, on the file of the Government of Madras, Home Department, Fort St. 
George, Madras, and quash the order therein. 


S. Mohan Kumaramangalam for the Petitioner. 
The Special ‘Government Pleader (V. V. Raghavan) on behalf of the State. 
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The Court made the following e 


OrvER.—The petitioner held the post of Official Receiver, Combatore, and 
was tn receipt of the pay and allowances due to an officer hciding a post borne on 
that cadre. He was also entrusted with the powers of an Additional Judge of the 
Court of Small Causes and with the powers of a Rent Controller, but apparently 
there was no separate payment of allowances for discharging these functions. 


On 6th August, 1952, twelve charges were framed by the District Judge against 
the petitioner, and these related to the discharge of his functions as an Official Recei- 
ver under the administrative control of the District Judge. The Additional District 
Judge of Coimbatore conducted the enquiry into these charges and submitted, his 
report on 26th June, 1953. Of the twelve charges the learned Additional District 
Judge held that two charges had been fully proved and that two others were 
proved in part. 


On goth March, 1953, two further charges were framed by the District Judge, 
and on ist April, 1953, one more charge was added. Of these three, one related to 
the work of the petitioner as Rent Controller. The District Judge himself held the 
enquiry into these charges. In the findings he recorded on 4th May, 1953, he held 
that each of these charges, which also involved a charge of dishonesty, had been. 
proved. 


The petitioner had been appointed by the Government, and so the competent 
authority to order a punishment of dismissal or removal was only the Government. 
In due course, the reports of the District Judge and the Additional District Judge 
were submitted to the Government through the High Court. On goth September, 
1953,the Government issued a notice to the petitioner to show cause why he should 
not be dismissed from service. Along with that notice copies of the findings as 
embodied in the reports of the District Judge and Additional District Judge were 
furnished to the petitioner. The petitioner submitted his representation on 19th 
October, 1953. ' 


e 

The entire record including the final representation made by the petitioner in 
response to the notice, dated goth September, 1953, appears to have been sent to 
the Public Service Commission, who had to be consulted before orders punishing 
the petitioner could be passed by the Government. The Public Service Commis- 
sion reported to the Government that dismissal would be appropriate. On 11th 
June, 1954, the Government passed orders dismissing the petitioner from his post 
and it should be remembered the post he held was the post borne on the cadre 
of Official Receivers. p 

The petitioner appealed, and that appeal was dismissed on 22nd October, 
1954. 

The petitioner applied to this Court under Article 226 of the Constitution for 


the issue of a writ of certiorari to set aside the order of dismissal, dated 11th June, 
1954, which was eventually confirmed on appeal on gand October, 1954. 


One of the grounds put forward by the learned counsel for the petitioner im 
-support of the application for the issue of a writ of certiorari was that the notice, 
which the Government issued on goth September, 1953, did not comply with the 
requirements of Article 311 (2) of the Constitution, which requires that the Officer, 
that.is, the petitioner in this case, should be given a reasonable opportunity of 
-showing cause against the action proposed to be taken in regard to him. The 
contention of the learned counsel for the petitioner was as follows : Under Article 
320 (3) (c) of the Constitution the Government was bound to consult the Public 
„Service Commission, as this was a case of disciplinary matter affecting a person: 
serving under the Madras Government in a civil capacity, and the advice of the 
Public Service Commission was one of the factors the Government had to take into. 
consideration before deciding on the punishment to be inflicted ôn the petitioner. 
Therefore, the learned counsel for the petitioner contended, the stage at which the 
petitioner was entitled to the notice guaranteed under Article 311 (2) af the Consti- 
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tution was after the Public Service Commission had been consulted and after the 
Government was in a position to arrive tentatively at a conclusion as to the punish- 
ment suitable in this case, that is, “ the action proposed to be taken” within the 
meaning of Article 311 (2). The learned counsel contended that this had not been 
done in thig case. 


There was no specific provision in the Madras Civil Services (Classification 
and Control Appeal) Rules or even in the Madras Public Service Commission Rules 
of Procedure specifying the stage at which the Public Service Commission should 
be consulted to comply with Article 320 (3) (c) of the Constitution. 


Rule 18 (2) (f) of Madras Public Service Regulations no doubt directs that, 
if the Commission has at any previous stage given advice in regard to the order to 
be passed, and no fresh question has thereafter arisen for determination, a further 
reference to the Public Service Commission would be unnecessary. Rule 19 of 
the Madras Public Service Commission Rules of Procedure prescribes that in any 
case in which the Commission is consulted under Article 320 (3) (c) of the Constitu- 
tion, a copy of the opinion or of the portion of the opinion which relates to the 
officer should be communicated to the officer along with a copy of the orders of 
the authority empowered to punish. That rule was complied with in this case. 


No doubt the opinion of the Public Service Commission was taken into consi- 
deration by the Government before it finally passed the order of punishment, that 
is dismissal. But the question is, is the notice prescribed by Article 311 (2) to be 
ssued only after the Public Service Commission had been consulted as required by 
Article 320 (3) (c) of the Constitution. Under Article 311 (2) the person holding 
the civil post against whom action is proposed to be taken by the Government is 
entitled to show cause against the action proposed to be taken ; that is the notice 
for which Rule 17 (b) i) of the Madras Civil Services (Classification and Control 
Appeal) Rules provides. The action proposed to be taken within the meaning 
of Article 311 (2) would apply to the provisional conclusion the Government reached, 
on the findings recorded and accepted, before they are communicated to the officer 
charged. At that stage the Government would have to consider what would be 
the appropriate punishment, should those findings finally stand. It is only a tenta- 
tive conclusion. It is certainly open to the Government to ask a person charged 
for example to show cause against dismissal, and on a further representation which 
he is entitled to make to inflict a much lesser penalty. It may be on the basis of 
the representation of the Officer. It may be on the advice of the Public Service _- 
Commission or it may be on independent considerations undertaken by the Govern- 
ment. But the stage, at which Article 311 (2) prescribes a notice should issue to the 
officer to furnish an opportunity to show cause against the action proposed, is when 
the Government come to a tentative conclusion as to the punishment which would 
be appropriate: and at that stage the Government are bound to issue the notice 
and give the officer charged an opportunity ; and if the opportunity is availed of, 
the representation the officer may make, the Government are also bound to consider, 
Ifthatis the scope of Article 311 (2) then the requirements of the constitutional 
guarantee have been satisfied by the Government. That a further opportunity 
was not given to the petitioner after the Public Service Commission had been con- 
sulted and after it had given its opinion does not, in my judgment, vitiate the exer- 
cise of the jurisdiction the Government had to dismiss the person, and there was no 
violation of the guarantee provided by Article 311 (2) of the Constitution. There 
can be no real conflict between the requirements of Article 311 (2) as indicated 
by me above and Article 320 (3) (¢) of the Constitution. The requirements of 
both were satisfied in this case. 


Another ground on which the validity of the order of the Government was at- 
tacked by the learned counsel for the petitioner was that, as Rent Controller the 
petitioner was not, under the administrative control of the District Judge, and that 
the District Judge had therefore no jurisdiction to initiate disciplinary proceedings 
against the petitioner for something done by him as Rent Controller. The juris- 
diction to punish was that of the Government, and that was not really affected by 
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the enquiry conducted by the District Judge. But apart from that aspegt of the 
case, it is not open to the petitioner in these proceedings under Article 226 of the 
Constitution to object to the jurisdiction the District Judge exercised to conduct 
an enquiry, because the petitioner had submitted to it, and apparently he did not 
challenge the jurisdiction at any earlier stage. In my opinion, the exercise of the 
jurisdiction the Government had to punish the petitioner was not affected by the 
fact, that as Rent Controller the petitioner was not under the administrative con- 
trol of the District Judge. 


I pointed out earlier that the Additional District Judge found that two of the 
charges framed against the petitioner had been proved only in part. In the order 
of the Government, dated 11th June, 1954, it 1ecorded that “ four of the twelve 
charges were established against the Official Receiver ”. Of these item (2) was 
that in I.P. No. 26 of 1949 he, the petitioner, failed to prepare a list relating to 
valuable movables in respect of which: an insolvent had presented a long list before 
him and that he Bloed. an irregular procedure causing considerable loss to the 
insolvent’s estate. What the Additional District Judge actually found was that 
the charge of irregular procedure had been established, but that it had not been 
established that there was any loss to the insolvent’s estate. Similarly with te- 
ference to item (3) of the charges held established, as set out in the order of the 
Government, dated 11th June, 1954, what was stated was that in I.P.Nos. 43 of 1949 
and 21 of 1949, he the petitioner violated the rutes framed under the Provincial 
Insolvency Act. That again was not quite what the Additional District Judge 
found. He said that while the charge relating to I. P. No. 21 of 1949 had been 
proved the charge relating to I. P. No. 43 of 1949 had not been proved. 


In the counter-affidavit filed by the Government they explained that what was 
set out in paragraph 2 in the order of Government, dated 11th June, 1954, was the 
charges as they had been framed ; but that really overlooks what the Government 
themselves recorded in their order, that they set out below the charges “as esta- 
blished ” against the Official Receiver. To that extent the learned counsel for 
the petitioner was well founded in his contention, that the Governzfent set out two 
eae which were at variance with the findings recorded by the Additional District 

udge. 

The question is, does this vitiate the order passed by the Government, the order 
dated 11th June, 1954? It is no doubt true it is not for this Court to substitute its 
Opinion, rule out what was not necessary and decide on the balance of the material 
available whether the punishment actually awarded by the Government was appro- 
priate. It should be noticed that, apart from the charges held proved by the 
Additional District Judge, each of the charges held proved by the District Judge 
involved a charge of dishonesty. But the error apparent on the face of the record 
would appear to be only a technical one, and in the circumstances of this case, 
I do not feel justified in using my discretion in favour of the petitioner to set aside 
the order as one vitiated as a whole. 

I have dealt with the several grounds on which the exercise of the jurisdiction 
the Government undoubtedly had to punish the petitioner was challenged; and I 
am unable to accept any of the contentions put forward by the learned counsel for 
the petitioner. The rule is discharged and the petition is dismissed. No order as 
to costs. 


R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAGOPALAN AnD Mr. Jusna RAJAGOPALA 
AYYANGAR. 


E. Alfred a Petitioner" 
v. e 
Additional Income-tax Officer, Circle I, Salem and another .. Respondents. 


Income-iax Act (XT of 1922), sections 24-B (2), 29, 45 and 46 (1)—Assessee’s legal representative— 
If liable to be penalised as an assessee for non-payment of tax due— Assessee in default ’—-Meaning of. 

The legal fiction enacted in section 24-B of the Income-tax Act is only for the purpose of assess- 
ment. For the purpose of initiating and completing the assessment on the income of a deceased his 
legal representative is deemed to be the assessee. With the completion of the assessment, the neces- 
sity for that legal fiction ends. The liability on the part of the legal representative to pay the assessed 
tax under section 29 of the Act does not make him the assessee, though he would nonetheless, be a 
person liable to pay the tax. 

_. ‘The scheme of the Income-tax Act, which creates legal fictions for the imposition of vicarious 
liability, is that the extent of the liability arising under the legal fiction is demarcated either by express 
words or by necessary intendment. The fiction enacted by section 24-B (2) of the Act, which treats 
the legal representative of an agsessee as an assessee only for purpose of assessment does not, either 
by express words or by necessary intendment, warrant the interpretation that the legal representative 
of an assessee should be treated as an assessee for the purposes of collection also within the meaning 
of section 45 and section 46 of the Act. Hence a legal representative of an assessee, assessed under 
the provisions of section 24-B (2) on the income of his deceased predecessor-in-interest, 1s not an asses- 
see within the meaning of section 29 of the Act nor an ‘ asseasee in default’ within the meaning of sec- 
tion 45 or section 46 9: It is only an assessee in default that can be penalised under section 45 
(1) for failure to pay the tax and not a legal representative of an assessee even though the tax pro- 
vided under section 29 was not paid within the time allowed. 

Scope of several sections imposing vicarious liability explained. Limitation on the liability 
of the legal representative to pay the tax due by the deceased assessee pointed out. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for records relating to the order of the Additional 
Income-tax Officer, Circle, I, Salem, dated 8th March, 1952, in F. No. 8255/46-47 
levying a penalfy of Rs. 10,000 and the certificate issued by him under section 46 (2) 
and to quash the orders therein and to direct the respondents to forbear from taking 
any proceedings for the sale of the properties of the petitioner on the basis of the 
said certificate issued py the said Additional Income-tax Officer, under section 46 
(1). 

S. Swaminathan for the Petitioner. 

C. S. Rama Rao Sahib for the Respondents. 

The Order of the Court was delivered by 

Rajagopalan, 7.—Ebenezer, a Christian, died intestate on z2nd November, 
1945. The petitioner and his eight sisters were the children of Ebenezer and his 
heirs and legal representatives. The income that had accrued to Ebenezer during 
the account year ending gist March, 1945, was assessed in the assessment year 
1946-47 under the provisions of section 24~B (2) of the Income-tax Act, after the 
issue of a netice under section 22 (2) of the Act to the petitioner as the legal represen- 
tative of the deceased Ebenezer. The assessment was completed on 26th March, 
1951, and a notice of demand was issued to the petitioner under section 29 of the 
Act. The petitioner appealed against the order of assessment to the Assistant 
Commissioner, who substantially confirmed the order of the Income-tax Officer. 

During the pendency of the appeal a penalty of Rs. 250 was first levied on the 
petitioner under section 46 (1) of the Act. Subsequently to the termination of 
the appeal, when the time finally granted for the olan expired on 15th Decem- 
ber, 1951, the Income-tax Officer imposed a further penalty of Rs. 10,000 on 8th 
March, 1952. It was the validity of these orders imposing the penalties under 
section 46 (1) of the Act that the petitioner challenged by an application under 
Article 226 of the Constitution for the issue of a writ of certiorari. 


ae 
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Proceedings were also taken under section 46 (2) of the Act for the recovery of 
the arrears of tax. Though that was also challenged in the application filed by 
the petitioner, the arguments before us were confined to the validity of the levy 
of penalty. The validity of the assessment itself under section 24-B (2) of the Act 
was never in issue, and we were not called upon to consider that. 

The only question for our determination is : where the income of a deceased 
person was assessed to tax under section 24-B (2) of the Act, can the legal represen- 
tative of that deceased person be penalised under section 46 (1) of the Act for failure 
to pay that tax within the time allowed ? 

Section 45 of the Act lays down that, if the amount specified as payable in 
the notice of demand issued under section 29 remains unpaid, “ the assessee failing 
so to pay shall be deemed to be in default ”. Section 46 (1) provides for the imposi- 
tion of a penalty when the assessee is in default in making payment of the tax. The 
question is, whether the petitioner was “ an assessee in default ?” within the meaning 
of section 46 (1). Unless that question is answered in the affirmative, the Income- 
tax Officer would have had no jurisdiction to levy a penalty on the petitioner. 


Section 2 ( ) of the Act, as it now stands, defines the expression “ assessee ” : 


“Assessee means a person by whom income-tax whether with or without interest is payable and 
includes a person by whom a penalty or a sum of money for compounding the offence under section 
53 or any other sum is payable under this Act”. ` 
Before its amendment in 1951 the definition ran : 

“ Assessec means a person by whom income-tax is payable.” 

It should, however, be noted that this definition itself is subject to the limitation of 
the opening words of section 2, that that is the meaning to be given “ unless there is 
anything repugnant in the subject or context.” 

To establish “ default ” in the payment of the assessed tax, within the meaning 
of section 45, two conditions at least have to be satisfied: (1) Failure to pay the 
amount specificd in the notice of demand issued under section 29, and (2) that 
failure must be that ofan assessee. Section 29 runs : 


“When any tax (penalty or interest) is due in consequence of any order passed under or in pur- 
suance of this Act, the Income-tax Officer shall serve upon the assessee or other person liable to pay 
such tax (penalty or interest) a notice of demand in the prescribed form specifying the sum so 


payable.” 

In the context of section 29, which iteself marks a distinction between an assessee 
and any other person liable to pay the tax due, the definition of assessee in section 
2 (2) cannot be invoked to include within the scope of the expression “ assessee ” 
every person liable to pay the assessed tax. The limitation imposed by section 29 
will necessarily govern the interpretation of the expression “‘ assessee ”, as used in 
section 45 of the Act, because failure to comply with the notice of demand issued 
under section 29 of the Act is one of the primary conditions to be satisfied before 
section 45 can apply. Obviously, when section 46 (1) refers to “an assessee in 
default ”, it is the assessee who is in default within the meaning of section 45 that 
is meant. A penalty can be imposed under section 46 (1) only on such an assessee 
in default. 

The contention of the learned counsel for the petitioner was, that the petitioner 
was not himself the assessee within the scope of section 29, but that he fell into the 
other category specified by section 29, and that he was only “the other person 
liable to pay such tax.” As the petitioner was not himself the assessee, the argument 
ran, he could not be treated as an assessee in default within the meaning of section 
45 orsection 46 (1). 

It should be remembered that the petitioner was not taxed on his income. 
It was his father’s computed income that was taxed. The father was dead before 
the tax could be assessed. The assessment was under the provisions of section 
24-B (2) of the Act. It was by the fiction enacted by section 24-B (2) that the peti- 
tioner was the assessee for the assessment on the income of his deceaged father. The 
scope and content of that fiction enacted by section 24-B (2) have therefore to be 
ascertained. 
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Section 24-B (2) provides for three different contingencies. For the limited 
purpose of discussing the scope of section 24-B, we shall refer to the person, whose 
income can be assessed under any of the provisions of section 24-B, as the deceased. 


_ Section 24-B (1) provides only for the collection of the tax assessed on the 
income of thg deceased. It contemplates a case where the assessment itself has been 
completed during the lifetime of the deceased assessee. It refers to the tax assessed 
as “ tax which would have been payable by the deceased under this Act if he had 
not died.” There was therefore no need to enact a provision for any purpose other 
than the collection of the tax assessed. Section 24-B C) lays the liability to pay 
that assessed tax on the executor, administrator or other legal representative of the 
deceased. It further limits that liability to the extent to which the estate of the 
deceased is capable of meeting the charge, that is, the assessed tax. 


Section 24-B (3) provides for a different contingency. It comes into play 
where for the assessment year in question the prescribed notice under section 22 
has been published. The deceased himelf would then have had an opportunity to 
submit a return of his income. If no return was submitted or an incomplete 
return was submitted, ihe machinery, for which section 24-B (3) provides is attrac- 
ted. It should be remembered that in this class of cases, the machinery for assess- 
ment of the income of the deceased to income-tax has already been set in motion by 
publishing the notice under section 22 of the Act. The assessment has to be com- 
pleted after the death of the deceased. In such a case section 24-B (3) lays down 
that the Income-tax Officer may make an assessment of the total income of such 
(deceased) person and determine the tax payable by him on the basis of such assess- 
ment. For making such an assessment section 24-B (3) further enables the Income- 
tax Officer by the issue of an appropriate notice, which would have had to be served 
upon the deceased person had he survived, to require from the executor, administra- 
tor or other legal representative of the deceased person any accounts, documents 
or other evidence which the officer might, under the provisions of sections 22 and 23, 
have required from the deceased person. In section 24-B (3), the executor, ad- 
ministrator or ther legal representative is not treated as an assessee even for com- 
pleting the assessment of the income of the deceased. 


Section 24-B (2) has to be invoked where a person liable to be assessed to 
income-tax dies before the publication of the notice under section 22, where the 
‘death takes place before any step is taken for setting the machinery of assessment in 
motion. The relevant portion of section 24-B (2) runs: 


“Where a person dies, before the publication of the notice referred to in sub-section (1) of section 
22....the executor, administrator or other legal representative shall, on the serving of notice under 
sub-section (2) of section 22....comply therewith and the Income-tax Officer may proceed to assess 
the total income of the deceased person as if such executor, administrator or other legal represen- 
tative were the assessee.” 


Thus section 24-B (1) comes into play after the assessment has been completed, 
and where only the assessed tax or any portion thereof remains to be collected. 
Section 24-B (3) has to be invoked to complete the assessment. Section 24-B (2) 
has to be resorted to even for the initiation of proceedings to assess the tax. Sub- 
sections (2) and (3) of section 24-B do not specifically refer to any machinery for 
collection. Obviously where the assessment is completed under section 24-B (3), 
the notice of demand under section 29 can issue only to the executor, administrator 
or other legal representative of the deceased. The executor, administrator or 
other legal representative of the deceased would not himself be the asszssee 
within the meaning of section 29. He would obviously fall within the scope of 
the other category, “other person liable to pay such tax”. Similarly section 
24-B (2) also does not provide for the machinery of collection. As we pointed 
out, the assessment itself has to be begun by the issue of a notice under section 22 
(2) of the Act to the executor, administrator or other legal representative of the 
deceased. In tRat case too notice of demand can issue under section 29 only to 
such executor, administrator or other legal representative of the deceased. 
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The question is, when section 24-B (2) directs that the assessment may be on 
the basis, that such executor, administrator or other legal representativa is the 
assessee, the position of the executor, administrator or other legal representative is 
different from that of a person of that class under section 24-B (1) or under section. 
24-B (3) for the purpose of payment. We have pointed out that section 24-B (1) 
limits the liability of the executor, administrator or other legal represengative to the 
assets of the deceased person in his hands. There is no such express limitation 
either in section 24-B (3) or in section 24-B (2). We are unable to hold that either 
expressly or by necessary intendment the Legislature intended to impose under section 
24-B (2) or section 24-B (3) a heavier burden on the executor, administrator or other 
legal representative of a deceased person than what section 24-B (1) expressly imposes 
on a person of that class. The principle of hereditas damnosa of the old Roman Law 
cannot, in our opinion, govern the recovery of the income-tax which his deceased 
predecessor-in-interest would have had to pay, had he continued to live. It was 
clearly necessary to provide only for the machinery of collection under section 24-B 
(1) of the Act, because the assessment was completed before the death of the person 
liable to pay the assessed tax. Under sub-sections (2) and (3), the assessment itself 
of the income of the deceased person had to be provided for. That was provided 
for without any express provision in either of these two sub-sections for collection 
of the assessed tax. If through all the three sub-sections the same principle runs, 
that the extent of the liability of the executor, administrator or other legal represen- 
tative of the deceased person is limited by the possession of the assets of the deceased 
poe there should be little difficulty in placing the executor, administrator or other 

egal representative of the deceased person, who comes within the scope of either 
section 24-B (2) or section 24-B (3) of the Act, in the category of persons referred 
to in section 29 of the Act as “other person liable to pay such tax”, as distinct 
from the “‘assessee”’. For the purpose of section 29, therefore, it is the deceased 
that would be the assessee, and the executor, administrator or other legal represen- 
tative, in whose presence the income of the deceased is assessed either under 
section 24-B (2) or under section 24-B (3), would be not the assessee but merely a 
person liable to pay the assessed tax. . 


We have already pointed out that section 24-B (1) does not refer to the executor, 
administrator or oiher legal representative of a deceased as an assessee even for 
purposes of collection. Section 24-B (3), which does not concern itself with the 
collection at all, does not refer to such executor, administrator or other legal repre- 
sentative of the deceased as the assessee. The fiction of treating the executor, 
administrator or other legal representative of the deceased as the assessee was 
necessary only for proceedings governed by section 24-B (2) of the Act, because 
the assessment proceedings could be initiated in that class of cases only after the 
death of the deceased. For the limited purpose of assessment, the ficiion was 
enacted, by which the executor, administrator or other legal representative of the 
‘deceased is deemed to be the assessee. Like section 24-B (3), section 24-B (2) 
did not concern itself with the collection of the assessed tax. The liability of a 
legal representative under section 24~B (2) cannot obviously be any heavier than 
that of a legal representative under section 24-B (3), though section 24-B (2) alone 
refers to such legal representative as the “‘assessee”’. It was only for purposes 
of assessment that the fiction was enacted in section 24-B (2). 


Legal fictions are nothing unusual. The scope and the limits of an enacted 
legal fiction have to be gathered primarily from the express language or the necessary 
intendment of the provision of law that enacted that legal fiction. Beyond that 
point, the enacted legal fiction cannot be extended. 


In our opinion, the legal fiction enacted by section 24-B (2) is only for the 
purposes of assessment. For the purpose of initiating and completing the assess- 
ment on the income of the deceased, his legal representative is deemed by that legal 
fiction to be the assessee. Wiih the completion of the assessmest, the necessity 
for that legal fictionends. The liability to pay the assessed tax has to be enforced 
under section 29 of the Act. For the purpose of section 29 of the Act, the legal 


II] ° ALFRED J. ADDITIONAL I. T. O., SALEM (Rajagopalan, 7.). 153 


representative would not himself be an assessee, but he would, nonetheless, be a 
person Mable to pay the tax. When there is such a specific statutory provisions to 
enforce the liability of the legal representative in section 29 of the Act, there is no 
need to continue the fiction enacted by section 24-B (2) further, to provide’ also 
for the collection of the assessed tax. 


. @ 4. eect a 

Section 24-B is not the only provision in the Income-tax Act for the imposition 
of vicarious liability whether it be for the purpose of assessment, or for purpose of 
collection, or for purpose of assessment and collection of the income-tax. 


Under section 4 (2) and under section 16 (1-c), the legal fiction enacted is that 
for the purposes of taxation, the income of a given person is deemed to be the income 
of another person, on whom the incidence of taxation falls. Since by the:fiction 
the income itself becomes the income of the person taxed for the purposes of the 
Income-tax Act, the person taxed would be the assessee for all purposes under the 
Act, without any need to say so expressly. 


Section 18 (7) applies where the person liable to deduct the tax due from his 
employee at source does not deduct it, or after deducting it fails to pay the tax. In 
such cases the employer is deemed to be an assessee in default in respect of that’ 
tax. Section 18 (7) has only to provide for collection ; and though the primary 
liability itself lay upon the employer, his failure to discharge the liability made him 
“ assessee in default” only because of the fiction expressly enacted for that limited 
purpose by section 18 (7) of the Act. 


Under section 23-A (1) it is the shareholder, who has not been paid the undis- 
bursed dividends, that is liable to pay the tax, treating such undisbursed dividends 
as part of his income. Still, when making a statutory provision for the recovery 
of the tax imposed on such undisbursed dividends the Act provided under section 
23-A (3) (ii) that the tax shall be recoverable from the company, if it cannot be 
recovered from such a member. Section 23-A (3) (iii) provides that, where the 
tax is recoverable from the company, such a company shall be deemed to be the 
assessee in respect of such sum for purposes of collection. The extent of the fiction 
of treating the company as the assessee is clearly defined by the Act: it is only for 
the purpose of collection. 


The fiction enacted by section 40 (1) of the Act is that the guardian, trustee 
or agent is deemed to have been in direct receipts of the income, profits or gains of 
the beneficiary. ‘The limit of the fiction as enacted by section 40 (1) is “all the 
provisions of this Act shall apply accordingly.” ‘That would certainly mean all 
the provisions for assessment, as well as all the provisions for collection of the assessed 
tax. A similar provision is also made in section 40 (2). Under section 42 (1) the 
agent of a non-resident assessee is deemed to be the assessee, and the extent of his 
ability is indicated by the expression “ for all the purposes of this Act.” 


Thus the scheme of the Income-tax Act, which created legal fictions for the 
imposition of vicarious liability, is quite consistent with the principle we mentioned. 
above, that the extent of the liability arising under the legal fiction is demarcated 
either by express words or by necessary intendment. 


Applying that test, can it be said that, when section 24-B (2) enacted that the 
legal representative of a deceased person shall be deemed to be an assessee, the legal 
representative must be deemed to be the assessee, for not only the purposes of assess- 
ment for which section 24-B (2) provided, but also for the purpose of collection ? 
There are certainly no express words in section 24-B (2) to extend the limis of the 
fiction beyond the stage of assessment to the stage of collection also. We cannot see 
anything in the language of section 24-B (2), either taken independently or in its 
setting in section 24-B, to justify an inference, that by necessary intendment the fiction 
enacted by section 24~B (2) was totally different in its scope from what section 24-B. 
(1) or section 24-B (3) provided for and that when section 24-B (2) directed that the 
legal representative should be treated as the assessee, it also enacted by necessary 
intendment that the legal representative should be treated as the assessee for pur- 
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poses of collection also, principally for section 45 and section 46 (1) with which we 
are now concerned. ' 

The learned counsel for the department contended that the Legislature could 
not have intended to provide only for a limited application of the fiction enacted in 
section 24-B (2), since section 24-B (2) itself did not provide for the machinery for 
collection of the assessed tax. We are unable to accept that conteftion. That 
would appear to overlook the specific provision, section 29 of the Act. The legal 
representative would be a person liable to pay the tax even though he is not the 
assessec. Further, section 46 (2) refers only to “ arrears ” and “an assessee”, and 
not to “ an assessee in default”. It is not necessary for us to discuss at this stage the 
precise scope of section 46 (2) and we express no final opinion on that. 

What the department seeks in this case is not only to impose a vicarious liability 
to have the tax assessed, which section 24-B (2) lays upon the legal representative ofa 
deceased person, but also to impose a vicarious liability of penalty for non-payment 
of the assessed tax within the time allowed. The position of an assessee is obviously 
quite different from that of an executor, administrator or other legal representative 
of that assessee. The liability of the assessee himself is not limited by the possession 
of any assets of the own. The liability of the executor, administrator or other legal 
representative of a deceased person is obviously limited by the extent of the assets of 
the deceased person in the hands of such legal representative. The default by a 
legal representative to pay the tax, which but for the death of his predecessor-in- 
interest that person would have had to pay, could not be treated on a par with the 
default of the assessee himself, and, in our opinion, it was not so treated either by 
section 45 or section 46 (1). 

In our opinion, the legal representative assessed under the provisions of section 
24-B (2) on the income of his deceased predecessor-in-interest is not an “‘assessee”’ 
within the meaning of section 29, nor an “‘assessee in default”? within the meaning of 
section 45 or Section 46 (1). It is only an assessee in default that can be penalised 
under section 46 (1). The petitioner, not having been an assessee himself within the 
meaning of section 29, should not have been penalised under section 46 (1), even 
though the tax demanded in the notice issued under section 29 was not paid with- 
in the time allowed. The imposition of the penalties on the petitioner was 
wholly without jurisdiction. 

The petition is allowed. ‘he rule is made absolute to the extent indicated 
above. The orders of the Income-tax Officer imposing the penalties of Rs. 250 
and Rs. 10,000 will stand cancelled. 

In the view we have taken of the invalidity of the orders of the Income-tax 
‘Officer, we refrain from considering whether the Commissioner of Income-tax exer- 
-cised his revisional powers, which the petitioner invoked, consistently with the direc- 
tions given by an order of this Court dated 21st January, 1954. Weare not commen- 
ting on the propriety of the orders ultimately passed by the Commissioner. 

The petitioner is entitled to his costs. Counsel’s fee Rs. 250. 

R.M. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MeR. Justice RAJAGOPALAN AND MR. Justice RAJAGOPALA 
AYYANGAR. 
Messrs. K.P.S.V. Rajarathina Nadar and Sons. .. Applicants* 
U. 

The Commissioner of Income-tax, Excess Profits Tax, Madras .. Respondent. 

Income-tax Act (XI of 1922), section g4——Scope of— Definite information ’—Assessee getting exemption 
ON the DITCHES COPIES amount is, payable, AS NT, to Government—-Duty not actually paid—If could be 
FE-ASSESSE! 


Where on the representation of an assessee that a certain amount is payable as duty to the 
«Government the original assessment left out that amount and it was subsequently found that the amount 





* Case Referred No. 58 of 1952. 15th February, 1956. 
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so left out was not actually paid or intended to be paid, section 34 of the Income-tax Act cannot be 
invoked jp the circumstances but only section 10 By fa) of the Act if the required conditions are 
‘satisfied. Where from the accounts produced an ascertained liability is made out, the fact that the 
assessce did not discharge his liability in the succeeding year as disclosed in the account dogs not 
_justify the recourse to section 34 of the Act. 

Case referred to the High Court by the Income-tax Appellate Tribunal of 
Bombay undér section 66 (1) of the Indian Income-Tax Act, 1922 (Act XI of 1922), 
as amended by section g2 of the Income-tax (Amendment) Act, 1939 (Act VII of 
1939), in 66 R.A. Nos. 1042 and 1043 (Madras) of 1951-52 on the Income-tax - 
Appellate Tribunal Madras Bench ‘B’ for decision on the following questions of 
law, viz., 

1. Whether the proceedings under section 34 as amended in 1948 of the Income-tax Act, 1922 
and section 15 of the Excess Profits Tax Act were valid ; 


a. Whether the sum of Rs. 29,748 was made includable in the re-assessment made under section 
34 of the Income-tax Act, 1922 and section 15 of the Excess Profits Tax Act, 1940. 
M. Subbaroya Ayyar, V. Sethuraman and S. Padmanabhan, Advocates, for 
Applicants, 


C. S. Rama Rao Sahib, Counsel, for Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—The questions referred to this Court under section 66 (1) 
-of the Income-tax Act arose out of the proceedings under section 34 of the Income- 
tax Act and section 15 of the Excess Profits Tax Act with reference to the revised 
assessment for the assessment year 1946-47. The provious year for income-tax and, 
the chargeable accounting period for the Excess Profits Tax ended with 26th August, 
1945. The assessee, a firm which traded mainly in arecanuts, had its head office at 
Virudhunagar, in what was then known as British India. The assessce had to pay 
the excise duty imposed by the Government of India on arecanuts, even on those 
which he had bought in Travancore and brought into the taxable territories. In 
the accounting year he was assessed to an excise duty which amounted to Rs. 40,174. 
He also paid it fluring the accounting year. In the year of account the Travancore 
State also imposed an excise duty on arecanuts, which amounted in the case of the 
assessee to Rs. 29,748. On the representations of the dealers in arecanuts, the Govern- 
ment of India ultimately decided to refund the excise duty paid to it by the dealers, 
who had also been subjected to excise duty by the Travancore State. 


The assessee maintained his accounts on the mercantile basis. He debited 
himself with Rs. 40,714 in the year of account. That was the amount paid to the 
Government of India. That amount was ordered to be refunded to the assessee on 
12th November, 1945, in the succeeding accounting period, and the amount was 
actually received in July, 1946. Before the Income-tax Officer, who completed 
the assessement in May, 1946, the assessee claimed that he was entitled to deduct the 
entire sum of Rs. 40,174 as revenue expenditure incurred in the accounting year, 
and that the refund obtained by him in the succeeding year ought not to be taken 
into account in calculating his income, profits and gains for the accounting year. 
The question, however, was whether this sum, which had been ordered to be re- 
funded to the assessee should not be taken to wipe out the debit in the year of account. 
The Income-tax Officer took the view that the refund order received by the assessee 
in November, 1945, should be related back to the period when this duty was collected, 
and this meant the elimination of the entire debit. The assessee, however, produced 
the demad for payment of Rs. 29,748, issued by the Travancore Government for 
the excise duty payable to that State. Taking this liability into account, the Income- 
tax Officer included in the assessment the sum of Rs. 10,426, being the difference 
between. the refund obtained from the Government of India and the liability of the 
assessee to the Government of Travancore. Against this order, the assessee appealed 
without success to the Assistant Commissioner and to the Tribunal. 


Though the assessee was granted relief on the basis that he would have to pay 
Rs. 29,748 to the Travancore State, he has not so far paid the amount. On 28th 
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August, 1946, the assessee debited his account with this sum of Rs. 29,748. His 

accounts were credited again with that amount on 4th September, 1946. ‘The ex- 

planajion of the assessee was that he had sent that amount for payment to the Travan- 

rc State through his agent Manickam, but eventually he decided not to pay it 
en. 


When these entries were seen by the Income-tax Officer he took “proceedings 
under section 34 of the Income-tax Act and section 15 of the Excess Profits Tax Act, 
and he issued a notice to the assessee on 26th August, 1949. On 12th December, 
1949, the assessee was assessed for 1946-47, on this additional sum of Rs. 29,748 both. 
to Income-tax and Excess Profits Tax. The Tribunal finally rejected the appeals 
preferred by the assessee. 


The questions that were referred to this Court under section 66 (1) of the 
Income-tax Act were: 


I. Whether the proceedings under section 34 as amended in 1948 of the Income-tax Act, 1922: 
and section 15 of the Excess Profits Tax Act, 1940, were valid. 


a, Whether the sum of Rs. 29,748 was includable in the re-assessment made under section 34- 
of the Income-tax Act, 1922, and section 15 of the Excess Profits Tax Act, 1940. 
In its order on the appeals the Tribunal recorded : 


“ In any case as section 34 proceedings were taken under the section after its amendment in 
1948, it is not even necessary that there should have been any definite information leading to a dis- 
covery before the section can be applied. It is true that section 15 of the Excess Profits Tax Act has 
not been similarly amended, but in view of our finding that there was definite information which 
led to a discovery, it is not possible to draw any distinction in respect of the two appeals.” 


What constituted definite information, in the opinion of the Tribunal, was 


“ the subsequent conduct of the assessee and the entries in the account which were not in exis- 
tence at the time of the original assessment, constituting definite information leading to the discovery” 
that income had escaped assessment ”. 


The tribunal also recorded : 


“Itis manifest that the item in dispute was left out of the original assessment on the understanding: 
that this amount was due to the Travancore State Government and it was bona fid going to be paid. 
The subsequent entries in the account books, however, conclusively prove and it was not denied that. 
the assessee had no intention whatsoever of paying the said excise duty to Travancore State Govern~ 
ment........0. At the time of the original assessment, one representation was made to the Income- 
tax Officer which however was subsequently found to be definitely incorrect.” 

It was on the last point that, in our opinion, the Tribunal misdirected itself. 
The Tribunal apparently failed to examine the precise scope of the representation 
of the assesee, on the basis of which he was granted relief. In the original assess— 
ment proceedings for 1946-47, in his assessment order dated 18th May, 1946 the 
Income-tax Officer recorded : 


“Tt is, however, claimed that duty has to be paid in respect of nuts to the Travancore State- 
Authorities at Re. 0-2-6 per Ib. According to a notice sent by the Travancore Authorites it is. 
seen that the amount of duty payable by the assessecis Rs. 29,748.” 


That, we take it, was the representation made by the assessee at that stage. The 
only representation made by the assessee was that he had to pay Rs. 29,748 to the. 
Travancore State. There was apparently no further representation at that stage, 
that he would pay that amount immediately to the Travancore State Authorities. 
In his assessment order dated 12th December, 1949, in proceedings under section 
34 of the Income-tax Act and section 15 of the Excess Profits Tax Act, the 
Income-tax Officer recorded : 

“ It was represented by the firm that out of the sum of Rs. 40,174, they had to pay to the Travan- 
core Excise Authorities a sum of Rs. 29,748. Smce it appeared from the assessee’s representation 
that they would have to pay shortly to the Government of Travancore a sumof Rs. 29,748, this 
amount was allowed in the assessment ”. 

What inference the Income-tax Officer drew either in 1946 or in 1949 from the 
facts placed before him by the assessee was not what the assessee himself represented. 
That distinction was obviously lost sight of by the Tribunal when it recorded : 


“ At{the tme of the original assessment one representation was made to the Income-tax Officer- 
which however was subsequently found to be definitely incorrect ”’. 
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The information that the assessee did not pay the Travancore State was no doubt 
available to the Income-tax Officer, but that by itself did not lead to any discovery, 
that by a representation which the Income-tax Officer believed to be true,while 
the cid knew it was not true, the assessee obtained a reliefto which he was not 
entitled. 

The assessce, it should be remembered, maintained his accounts on the 
mercantile basis. Anascertained liability with a corresponding entry in his accounts 
would have been sufficient. The Assistant Commissioner was aware of this 
position. In his order on appeal he pointed out : 

“Therefore, definitely ascertained liability did exist in respect of excise duty payable to Travan- 

core Government though such a lability was not discharged either during the previous year or up 
to this date. No entries were, however, made by the appellants in their books creating any such lia- 
bility for excise duty payable to the Travancore State ”. 
‘That there was no specific entry for Rs. 29,748 in the assesgee’s accounts in the 
accounting year was not the basis, on which this sum was subsequently assessed in 
proceedings under section 34 of the Income-tax Act and section 15 of the Excess 
Profits Tax Act. Whether with the mercantile system of account adopted by the asses- 
see, the authorities andthe Tribunal were right or not in disallowing the relief claimed 
on the basis of an ascertained liability of Rs. 40,174, which was also discharged, does 
not arise for consideration now. Apparently, the Income-tax Officer treated Rs. 
29,748 as included in the sum of Rs. 40,174, with which the assessee had debited 
himself when the Income-tax Officer granted the relief to the assessee in 1946. Had 
the assessee closed the entry of Rs. 40,174 in the year of account and debited himself 
only with Rs. 29,748, the fact that he did not pay the amount in the succeeding year 
would not have justified recourse to section 34 of the Income-tax Act. That no 
such especific entry was insisted upon when the relief was granted in 1946 did not 
really alter the position in 1949. ; 

The Tribunal really proceeded on the assumption, that the assessee had obtained 
relief in 1946 on a representation which was not true. For that there was no basis 
in the records before the Tribunal. An ascertained liability is still there. It is still 
legally enforceable against the assessee. That the assesee avowed his intention in 
the proceedings before the Tribunal not to discharge that ascertained liability will 
not alter his legal liability to the Travancore State noraffect his legal rights under the 
Income-tax Act and the Excess Profits Tax Act. It is section 10 (2) (a) of the 
Income-tax Act that would apply, when the required conditions are satisfied. 

Our answer to the first question is in the negative and in favour of the assessee. 
In view of that answer to question 1, question 2 does not call for an answer. Should, 
however, an aswer to question 2 be necessary, we would be of the view, that indepen- 
dently of our answer to question 1, the answer to question 2 should be in the negative 
and in favour of the assessee. 

Since the assessee has succeeded, he will be entitled to the costs of this reference, 
‘Counsel’s fee Rs. 250. 

R.M. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Krisanaswamr NAYUDU. 
Ramanatha Sastrigal .. Appellani* 





v. 

Alagappa Chettiar and others. .. Respondents. 

Transfer of Property Act (IV of 1882), sectons 3 and 59—“Attestation’—Mortgage deed—Registration 
by Sub-Registrar dispensing with identifying witnesses as executant was personally known to him-—Stgnature of 
sub-Registrar affixed to endorsement of registration, tf ‘ attestation’—Transfer of Property Act, section 59— 
Plea of fraudulent transfer—If open to creditor as plea in defence to suit on deed of transfer. 

When there wege no identifying witnesses before the Sub-Registrar registering a mortgage deed, 
at{the time of the registration thereof, the endorsement of the Sub-Registrar being that the executant 





* S.A. No. 2178 of 1952. 8th February, 1956. 
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of the mortgage was known to him personally and that therefore he dispensed with the attgstation of 
identifying witnesses, and registered the document, the signature of the Sub-Registrar affixed to the 

registration endorsement does not amount to “ attestation ” within the meaning of sections 3 and 59 

of the Transfer of Property Act and the Sub-Registrar is not an attesting witness for the purpose of 
proving the mortgage under section 68 of the Evidence Act. 


e 
Veerappa Chettiar v. Subramania Aypar, (1928) 55 M.L.J. 794 : I.L.R. 52 Mad. 128 (F.B.) and Lach- 
man Singh v. Surendra Bahadur, (1932) TER. AiL 1051 EB, referred to. 


Although a creditor suing to avoid a transfer under section 53, Transfer of Property Act, must 
bring the suit on behalf of the general body of creditors, the creditor is not debarred from raising a 
plea that the transfer is fraudulent, by way of defence to a suit brought on the basis of the document 
of transfer, It is open to a defendant whe is himself a creditor to raise by way of defence the plea 
under section 53, Transfer of Property Act. There is nothing in the language of section 53 expressly 
depriving him of the option to treat the transaction as voidable. The option which he to exer- 
cise need not necessarily be by way of a suit, but it can also be by way of defence, and it is open to 
him to treat the impugned transaction as not binding on him. 


Lallu Singh v. Chandra Sen, (1933) LL.R. 56 All. (F.B.); Hakimbu v. Dayabhar, (1939) 41 Bom. 
L.R. 11043 Jagat Kishore v. Kala Kamini Dasspa, I.L.R. (1940) 2 Cal. 393; Purna av. Sarojendra, 
A.LR. 1953 Cal. 2513; Ramaswami Chettiar v. Mallappa Reddtar, {922 39 M.L.J. 350 : LLR. 43 Mad. 
460 and Ramaswami v. Lakshmana, A.I.R. 1936 Mad. 408, followed. 


Madina Bibi v. Ismail Durga Association, (1940) 1 M.L.J. 872 : LL.R. (1940) Mad. 808, referred. 
to. 

Appeal against the Decree of the Court of the Subordinate Judge of Puduk- 
kottai in Appeal Suit No. 72 of 1951, preferred against the Decree of the Court of 
the District Munsif of Pudukkottai in Original suit No. 744 of 1949. 


R. Gopalaswami Ayyangar for Appellant. 
M. Natesan for Respondents. 
The Court delivered the following 


Juvomenr :—The plaintiff appellant instituted the suit out “of which this 
appeal arises as assignee of a simple mortgage dated 12th February, 1937, evi- 
denced by Exhibit A-1 executed by the rst defendant’s deceased father in favour of 
the plaintiff’s aunt for Rs. 300 with interest at 6 per cent. per annum and assigned 
over to the plaintiff by his aunt under a deed of assignment dated 1gth April, 1942, 
Exhibit A-2. The contesting defendant is the znd defendant, who is a purchaser of 
the suit property in execution of a simple money decree obtained by his father against 
the ist defendant’s father in O.S. No. 496 of 1933 on the file of the Chief Court, 
Puddukottai. He attacked the truth and validity of the suit mortgage and denied 
it was supported by consideration or that it was duly attested according to law or 
otherwise binding upon him and pointed out that the same was brought about in 
the following circumstances, In execution of the money decree obtained by his 
father in O.S.No. 496 of 1933, on goth October, 1933 and 20th November, 1933, his 
father applied for attachment of the suit hypotheca and also applied to the Registrar’s 
office for encumbrance certificate, obtained it and brought the suit properties to 
sale and purchased them himself. After his father’s death the and defendant ob- 
tained delivery of possession through Court on 25th October, 1938. In the en- 
cumbrance certificate obtained by his father the existence of the mortgage was not 
disclosed, though he claimed to have made a search up to 13th February, 1937 or 
14th February, 1937. The and defendant alleged that knowing that his father appli- 
ed for encumbrance certificate, the 1st defendant’s father, the judgment-debtor, and 
the plaintiff in collusion brought about the suit mortgage fraudulently, nominally 
and speculatively in favour of the plaintiff’s aunt with a view to defraud. ‘Fhe trial 
Court found against the znd defendant’s contention and granted a decree. In 
appeal, the learned Subordinate Judge of Pudukottai found that there was no proof 
of the proper execution and attestation of the suit mortgage deed and that therefore 
it could not be used in evidence and also found that the suit mortgage was a sham 
and fraudulent document brought into existence to defraud the 2nd defendant’s 
father’s decree debt. > 
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As regards the due execution and attestation of the mortgage deed, the lower 
appellate Court observed that since the attestation has been specifically denied by 
the 2nd defendant, it was incumbent upon the plaintiff to prove execution by calling 
at least one attesting witness, if such a witness be alive and subject to the process of 
the Court agd capable of giving evidence, under section 68 of the Indian Evidence 
Act. The plaintiff who was examined as P.W. 2 stated that he had no knowledge 
of the mortgage document before its assignment under Exhibit A-g. The executant 
of the mortgage deed who is also the writer of the document is dead. None of the 

‘two attestors were called to prove execution of the document and they were not 
shown to be not alive. The Sub-Registrar who registered the document was exa- 
mined as P.W. 1 who stated that he registered the suit hypothecation bond and had 
known Gopala Ayyar, the executant, personally. 

Reliance was placed on the Full Bench decision in Veerappa Chettiar v. Subramania 
Ayyar!, where the mortgage bond was attested by only one witness, but, on the fin- 
dings, that the Sub-Registrar who registered the document made his signature in the 
registration endorsement referring to the admission of execution by the executants 
of the document in the presence of the executants, that the identifying witnesses be- 
fore the Sub-Registrar were present when such admission of execution was made by 
the executants and that the identifying witnesses made their signature in the presence 
of the executants, it was held that the signatures of the Registering Officer and the 
identifying witnesses affixed to the registration endorsement are a sufficient attesta- 
tion within the meaning of ection 59 of the Transfer of Property Act. In Surendra 
Bahadur v. Behari Singh?, a Full Bench of the Allahabad High Court? declined to 
accept the correctness of the Full Bench decision in Veerappa Chettiar v. Subramania 
Ayyart. 

The identical question came up for consideration in S.A. No. 1548 of 1950 and 
in my judgment in that appeal I referred to the conflict of opinion between the 
Madras and Allahabad High Courts. It is not, however, necessary to examine the 
question further, as in this case there were no identifying witnesses before the Sub- 
Registrar at the time of the registration, the document having been registered by 
the Sub-Registrar, whose endorsement is that the executant Gopala Ayyar was 
known to him and that therefore he dispensed with the attestation of identifying 
witnesses. The execution of the document not having been proved and as the. 
exectition has been denied, the view taken by the lower appellate Court that it 
cannot be admitted in evidence is correct. 

On the facts, the learned Subordinate Judge examined the circumstances under- 
which the suit document was executed and found that it was not really supported 
by consideration and that the object with which the mortgage was brought into- 
existence in favour of the plaintiff’s aunt was to defraud the 2nd defendant’s father 
from realising the fruits of his decree. It may be mentioned that the plaintiff 
also was a creditor of the ist defendant’s father and he had obtained a decree in 
O.S. No. 338 of 1935 on the file of the Chief Court of Pudukottai and for payment. 
of Rs. 250, which was said to be due under the decree the suit mortgage is pur~ 
ported to have been executed. I am in agreement with the reasoning and conclusion. 
of the learned Subordinate Judge as regards the fraudulent nature of Exhibit A-1. 

The question, however, that is raised by Mr. Gopalaswami Ayyangar is that a 
transfer of any immovable property made with intent to defeat and delay the credi- 
tor can be set aside only in a suit instituted by a creditor on behalf of ihe general. 
body of creditors after obtaining leave under Order 1, rule 8, Civil Procedure Code 
and that a transfer is fraudulent within the meaning of section 53 of the Transfer of 
Property Act cannot be raised as a plea in defence as has been done in the present 
case. The argument is that it is not open to the znd defendant to raise any defence 
that the suit mortgage was brought into existence with a view to defraud the and 
defendant’s father, who was a creditor, and that in order to nullify the suit mortgage it 
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would be necesary for a creditor or a representative of a creditor to instityte a suit 
under section 53 on behalf of himself and the general body of creditors, if there are 
any, and that the contention is not therefore open to the gnd defendant as and by 
way of defence. 

Mr. Gopalaswami Ayyangar referred to the judgment of a Bench of this Court 
in Madina Bibi v. Ismail Durga Association’, ‘The question that arose in that case was 
-whether the creditor decree-holder was obliged to institute the suit on behalf of the 
general body of creditors or on his own behalf and it was held on the language of 
paragraph 4 of section 53 (1) of the Transfer of Property Act that the suit to avoid 
a transfer must be on behalf or for the benefit of all the creditors. There is 
nothing however in that decision to suggest that a plea based on the principle cf 
section 53 could not be raised by way of defence. 


That it is open to the defendant to raise by way of defence a plea under section 
53 of the Transfer of Property Act was however the view of the Madras High Court 
as expressed in the decision of the Full Bench of five Judges reported in Ramaswami 
Chetitar v. Mallappa Reddiar*, overruling the earlier Full Bench decision in Subra~ 
mania Ayyar v. Muthia Chettrar®, That even after the amendment of section 53 by the 
Amending Act of 1929, it would be open to defendant to raise by way of defence a 
plea under section 53 of the Transfer of Property Act has been the view taken by the 
Allahabad High Court in Lallu Singh v. Chandra Sen‘, and also by other High Courts in 
Hakimbu v. Dayabhat’, Jagat Kishore v. Kula Kamini Dassya®, and Purna Chandra v. 
Sarojendra’. In Ramaswami v. Lakshthana*, Venkataramana Rao, J., held that 
it was not necessary for a creditor to bring a suit to avoid a transaction by a debtor 
in fraud of creditors but he could do so by an unequivocal conduct disclosing that 
he knew of the transaction and treated it as avoided by him. That was a case which 
arose after the amendment but whether a defence of this nature would be barred 
under the language of section 53 after the amendment was, however, not examined. 


The argument against such a contention being raised by way of defence is 
based on the language of the 4th paragraph of section 53 (1), which provides that 

“ A guit instituted by a creditor...... to avoid a transfer on the ground that it has been made 
with intent to defeat or delay the creditors of the transferor, shall be instituted on behalf of, or for 
the benefit of all the creditors”. 
But si tac 53 (1) says that 

transfer of immovable property made with intent to defeat or delay the creditors of 

the ame shall be voidable at the option of any creditor so defeated or delayed. 
A creditor who is so defeated or delayed can treat the transfer as voidable and not 
binding on him. There is nothing in the language of section 53 expressly depriving 
him of the option to treat such a transaction as voidable. the option which the 
creditor has to exercise need not necessarily be by way of a suit but it can also be 
by way of defence and it is therefore open to a creditor to treat the impugned transac- 
tion as not binding on him. It is only in the case of a suit instituted by a creditor 
for the purpose, specific provision is made in section 53 by providing in paragraph 
(4) the form of such a suit. Nothing is said about the defence and a merc mention 
in the section as to the form of a suit, for the purpose would not take away the sub- 
stantive right of a defeated creditor tv plead: the non-binding nature of a audu- 
lent transfer. 

Further when a transaction is attacked as fraudulent, the plea of fraud has to 
‘be gone into, as no Court can ignore a document which on its finding is a fraudu- 
lent transaction brought with intent to defeat, in this case, a creditor, and refuse to 
examine the plea of fraud and permit it to be enforced without going into the ques- 
tion as to whether the plea of fraud has been substantiated or not. Ifthe document 
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is found, to be a fraudulent one, the Court will virtually be assisting the plaintiff in 
enforcing such a fraudulent document and so the plaintiff in the circumstances 
cannot seek the aid of the Court for the purpose. the substance of the plea being 
fraud and the same having been raised must be allowed to be examined and if the 
fraud is estabjished, the Court should refuse a decree. There is nothing in the langu- 
age of section 53 even as amended barring the defendant from raising the plea on 
the principle of section 53. In either view, I am of opinion that the plea under sece 
tion 53 is open to the defendant in a suit of this nature, where the plaintiff seeks to 
enforce a mortgage which is attacked as a fraudulent transfer. As regards the find- 
ing of fraud, I am not persuaded to differ from the lower appellate Court, which has 
given cogent reasons for coming to thal conclusion. 


The result is, the appeal fails and is dismissed with costs. 

No leave. 

P.R.N. Appeal dis missed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justiaz Govispa MENON AND Mr. Justice KRISHNASWAMI 
Navopv. 


Medai Dalavoi K. Thirumalaiappa and others e» Petitioners* 


a 


Medai Dalavoi T. Kumaraswami ~ Respondent. 


Contempt of Court—-Insuli to counsel who appear on the opposite side—When contempt, 

Advocates who appear for the parties in a cause being Officers of Court, any abuse or insult or 
aspersions cast on them, which would interfere with the course of administration of justice by deterring 
them from doing their duty must necessarily be held to amount to contempt of Court. While counsel 
require protection of Courts from unjustifiable attacks by parties by invoking the jurisdiction of the 
Court for punishing for contempt, such summary jurisdiction cannot be used in cases where the oppo- 
nent’s counsel is abused and threatened some days after the termination of the proceedings with 
no special reference to any proceedings, pending or just disposed of. The jurisdiction to punish 
for contempt should be invoked with great caution and care and only when the ordinary process 
of law would not be sufficient to give such protection. Attacks on an Advocate made outside the 
Court after the termination of the proceedings and having no bearing or relation to the proceedings 
that have terminated, though the attack might be the result of the Advocate having taken part in the 
proceedings against the person who attacked him, cannot be considered to be scandalising the Court 
or the administration of justice. Such incidents, in order to constitute contempt of Court, should 
arise during the trial of a case or within the precincts of the Court buildings or soon after the proceed- 
ings are over, so that they may be directly traced to the proceedings that are conducted in Court. 

Petition praying that in the circumstances stated in the affidavit filed with 
C.M.P. No. 5440 of 1955 the High Court will be pleased to pass an order to the effect 
that until the respondent purges himself of the contempt referred to in the affidavit 
filed therewith, he is liable to have his A.A. O. No. 123 of 1955 the appeal preferred 
to the High Court against the decree of the Court of the Subordinate Judge of Tiru- 
nelvali, dated 22nd April, 1955 and passed in I.A. No. 124 of 1955 in O.S. No. 25 
of 1955, dismissed for want of prosecution. 


P. N. Appuswami Iyer and T. R. Sundaram for Petitioners. 


R. Ramamurthi Ayyar for Respondent. 

The Order of the Court was pronounced by 

Krishnaswami Nayudu, F.—These two applications are taken out by the petitio- 
ners who are the sons of the respondent for certain directions in C.M.A. No. 123 
of 1955 on the file of this Court, that being an appeal against an order of the Subor- 
dinate Judge of Tirunelveli in I.A. No. 124 of 1955 in O.S. No. 25 of 1956 appoint- 
ing a receiver. C.M.P. No. 5439 of 1955 is for an order to the effect that the res- 
pondent is liable to have his C.M.A. dismissed for want of prosecution until he purges 
himself of the contempt of Court which he is alleged to have committed under the 
following circumstances. The other application C.M.P. No. 5440 of 1955, is for 
the removal of the gespondent from the receivership of one of the properties of 








*C.MLP. Nos. 5439 and ae of 1955. 16th March, 1956. 
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which he was appointed receiver. by this Court. The result of these app ications 
would depend upon the petitioners establishing the charge which they have laid 
against the respondent that he has committed contempt of Court. 


O.S.No. 25 of 1955 is a suit for partition institued by the petitioners against 
the respondent in respect of joint family properties and for setting ade a deed of 
settlement of partition executed by the respondent without the consent and con- 
currence of the petitioners. During the mid-vacation of 1955, C.M.A No. 123 
of 1955 was filed against the order appointing an independent receiver in respect 
of some of the suit properties, and the application came up before one of us (Krishna- 
swami Nayudu, J.). An interim order was made confirming the appointment 
in respect of some properties but varying the order in respect of a property known 
as the Dalavoi Lodging House in Courtallam by appointing the respondent himself 
as the receiver of that property instead of an independent receiver. Mr. S. V. 
Gopalakrishna Ayyar, Advocate Tirunelveli, was throughout acting for the 
petitioners in the proceedings between them and their father, and the said 
Gopalakrishna Ayyar came to Madras when the said order was passed on the 
25th May, 1955, by the High Court. It is seen from Sri Gopalakiishna Ayyar’s 
affidavit that on the 26th May, 1955, when he left Madras for Tirunelveli, he 
travelled in the same train as the respondent by the Tirunelveli Express which 
leaves Egmore. When the train reached Chingleput, Gopalakrishna Ayyar got 
down from the compartment and walked up the platform for a cup of water and 
while he was returning to his compartment, he and the respondent having occupied 
different first class compartments, the compartment occupied by the respondent 
being nearer the engine, the respondent shouted at Gopalakrishna Ayyar in 
Tamil from his compartment saying “ What worse things do you intend doing to 
me” and hurled obscene and unprintably vulgar abuse at him and threatened 
to beat him with shoes on reaching Tirunelveli, and three times he used the 
Tamil word which would mean “ mother ravither”. Th’s unexpected exhibition 
of temper on the part of the respondent upset Gopalakri:hna Ayyar and troubled 
his mind and as soon as he got into his compartment, he narraéed the incident 
to his fellow passengers, one, Joseph, P.W.2 of the Ministry of Education, Central 
Government, and another Mr. Subramania Thevar of Va et, Tirunelveli, 
who was not examined. At Madurai railway station Gopalakrishna Ayyar 
happened to meet Sri R. Desikachari, P.W.3, and he narrated the incident to him 
and requested him to send a telephonic message to his son and son-in-law asking 
them to meet him at the Tirunelveli Junction as he apprehended further trouble. 
But as the telephone system was out of order, P.W.3 sent a telegram. At Koil- 
patti, Gopalakrishna Ayyar met Sri Byravan, P.W.4, the Sub-Magistrate of the 
place, and asked him to intimate his son and son-in-law by telephone and at his 
instance also a telegram was sent to Tiruneveli (Exhibit P.2). When the train 
reached Maniyachi at 10-g0 a.m. Gopalakrishna Ayyar got down from the 
compartment and as soon as the respondent saw Gopalakrishna Ayyar on the 
platform, he again indulged in foul and outrageous abuse against him in 
Tamil and threatened to shoot and kill him at Tirunelveli. -As the respondent 
held a license for a revolver Gopalakrishna Ayyar felt that the threats of the res- 
pondent may not be idle ones. After reaching Tirunelveli, Gopalakrishna Ayyar 
met the District Superintendent of Police at 1-30 p.m. by appointment and narrated 
to him the incidents and also gave him a written complaint. 


The respondent has filed a counter-affidavit completely denying the allega- 
tions made in the affidavit of Gopalakrishna Ayyar as to what happened at Ching- 
leput and Maniyachi and alleging that Gopalakri:hna Ayyar set up this false story 
and has manufactured evidence and that it is the result of his having initiated pro- 
ceedings under the Contempt of Courts Act in I.A.No. 128 of 1954 in O.P.No. 16 
of 1954 on the file of the District Court Tirunelveli, in respect of certain allegations 
made by the first petitioner’s maternal grandfather and Gopalakrithna Ayyar 
with a view to irflaence the decision of the District Judge and which application 
was then pending. He further contended that even assuming that the incidents 
alleged in the affidavit took place, they would not amount to,contempt of Court. 
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The petitioners examined Gopalakrishna Ayyar as P.W.1 and also three other 
witnesses, R.P. Joseph, R.Desikachari and Byravan, in support of their allegations 
and the respondent examined himself and denied the allegations. 


After hearing the evidence in this case, we are not prepared to accept that the 
incidents referred to by the petitioners did not at all take place and that the entire 
thing was a myth. Gopalakrishna Ayyar, P.W.1 in his oral evidence narrated 
as to what happened at Chingleput, Koilpatti, Madurai, and Maniachi P.W. 2, 
who was a stranger and for the first time met Gopalakrishna Ayyar, having been 
a co-passenger in the first class compartment, said that at Chingleput railway sta- 
tion Gopalakrishna Ayyar got down from the compartment and came back after 
some time and told him that somebody in the next compartment abused him and 
threatened him to beat with shoes. He added that Gopalakrithna Ayyar had told 
him that he had appeared against the person who had abused him and that he was 
very much upset by the incident. Desikachari, P.W.3, is an advocate practising 
at Madurai, and he speaks to meeting Gopalakrishna Ayyar in the first class com- 
partment at the Madurai railway station, and to his being told by Gopalakrishna 
Ayyar that the respondent had threatened him at Chingleput to beat him with 
shoes or do some such thing on reaching Tirunelveli, and to Gopalakri:hna Ayyar 
requesting him to send a telegram to his son or son-in-law asking them to meet him 
at the Tirunelveli Junction. He adds that as the telephone system was not in 
order he directed his clerk to send a telegram asking his son-in-law to meet him and 
that it was to be treated as urgent. P.W.4, Byravan, who was Sub-Magistrate at 
Koilpatti says that he came to the station to receive his father and that he knew 
Gopalakrishna Ayyar as he was an apprentice under him for some time. He adds 
that Gopalakrishna Ayyar told him that the respondent threatened him at Chingle- 

ut and that he might inform his son-in-law about this and ask some one to meet 
kiu at the station, but being a Sub-Magistrate he did not send a telegram but. 
instructed one Raja Vaidyalingam to send the telegram. 


The respondent says in his evidence that he was sitting in his compårtment 
on 26th May,” 1955, keeping the glass shutters closed and that there was none else 
in his compartment except a child of his friend whom he was taking to Tirunelveli 
and that he did not see Gopalakrishna Ayyar at all that day either at Chingleput 
or at Maniyachi though he saw him at Egmore railway station on the platform. 
He totally denied the ovher incidents. 


It is suggested that if, in fact, the respondent did abuse Gopalakrishna Ayyar 
at Chingleput or at Maniyachi, one would have naturally expected him to make a 
complaint to the police instead of telling his co-passengers and informing P.Ws. 3 
and 4 about it, and, therefore, it is unlikely that the incidents did really happen. 
Though we are not prepared to disbelieve Gopalakrishna Ayyar and find that nothing 
happened at Chingleput as also at Maniyachi which created an impression in Gopala- 
krishna Ayyar that he was being abused and threatened it is difficult to find as to 
what exactly were the abusive words that were hurled against Gopalakrishna Ayyar. 
But the fact remains that the respondent abused and insulted his opponent’s counsel 
after the proceedings in the High Court were closed and when both of them left 
Madras and were on their way to their respective places. ~ 


The cohtempt proceedings which were started by the respondent against the 
first petitioner’s maternal grandfather and against Gopalakrithna Ayyar ultimately 
came up to the High Court. The charges against them by the respondent were 
that in connection with the guardianship of his minor daughter under a proposed 
marriage, Gopalakrishna Ayyar sent a private communication to the then District 
Judge, Mr. Koragappa, with the intention of influencing him and prejudicing 
him against the respondent and that such conduct amounted to contempt of Court. 
The application was disposed of eventually by the High Court by an order passed 
by the learned Chief Justice and Panchapakesa Ayyar, J., disapproving of the con- 
duct of Gopalaktichna Ayyar and observing that the action of the advocate and the 
other respondent was in the. highest degree improper, which conduct a Court cer- 
tainly would not countenance and much less encourage. 
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But the more important point that requires examination is as to whether, 
assuming that the respondent abused and threatened Gopalakrishna Ayyar¢in the 
terms spoken to by him at Chingleput and Maniyachi, such conduct ont he part 
of the respondent would amount to contempt of Court ; in other words, whether 
an insult to a counsel in the circumstances of this case would amount to contempt 
and whether such contempt could be punished, e 


_ In considering the question the following passage from Oswald on Contempt, 
of Committal and Attachment, Page 91, may be relevant : 

“An insult to counsel may be punished as a contempt. Al lications which offend against 
the dignity of the Court, or are calculated to prejudice the course of justice, will constitute contempts. 
Offences of this nature are of three kinds, namely, those which (1) scandalise the Court, or (2) abuse 
the parties concerned in causes there, or (3) prejudice mankind against persons before the cause is 
heard. Under the first head fall libels on the integrity of the Court, its Judges, officers or proceedings; 
under the second and third heads anything which tends to excite prejudice against tht parties, or 
their litigation, while it is pending ; for example, attacks on or abuse of a party, not amounting to 
an interference with the course of justice, does not, the party being left to his remedy by action.” 

The decision relied on by Oswald is French v. French, which appears to be a 
case of an insult to a counsel while he was attending in the Master’s office, the insult 
therefore having been offered within the precincts of the Court. Advocates who 
appear for the parties being officers of Court, any abuse or insult or ions cast 
on them, which would interfere with the course of administration of justice, must 
necessarily be held to amount to contempt cf Court. A learned Judge of the Nag- 
po High Court in Telhara Cotton Ginning Co., Ltd., v. Kasinath Gangadhar Namjoshi*, 

s observed : 

“The real end of a judicial proceeding, civil or criminal, is to ascertain the true facts and dis- 
pense justice. Various persons have their respective contributions to make in the proper fulfilment 
of that task. They are necessarily he Judea or the Magistrates, the parties to the proceedings, or 
their agents or pleaders or advocates, the witnesses and the ministerial or menial staff of the Court. 
All these persons can well be described as the limbs of the judicial proceedings. For proper adminis- 
tration of justice, it is essential that all these persons are, in the performance of their respective duties, 
‘ensured such fullness of freedom as is fair and legitimate. Anything that tends to curtail or impair 
the freedom of the limbs of the judicial proceedings must by necessity result in hampering the due 
administration of law in interfering with the course of justice. It must, therefore, be held to consti- 
tute contempt of Court”. 

The learned Judge took the view that all those including clerks and ministerial and 
menial staff of the Court are necessary limbs of the judicial proceeding and that 
any act or conduct which affects the free and unhampered dischaz ge of their res- 
tive duties: would amount to a hampering of the due administration of law and 
interfering with the course of justice and would, therefore, amount to contempt 
of Court. Whether protection should be extended to each and every one who is 
employed in a Court, including the members of the staff, is a matter, however, on 
which we do not want to express any opinion; but counsel do form an integral part 
of the machinery for the administration of justice and any abuse, insult or asper- 
sions cast on them in the course of the discharge of their duties and which might tend 
to hamper or interfere with the administration of justice by deterring them from 
doing their duty can reasonably be held as amounting to contempt of Court. In 
Anantalal Singha v. Alfred Henry Watson?, Rankin, C.J., while holding that comment 
upon an advocate which has reference to the conduct of his cases may amount to 
contempt of Court on exactly the same principle that, while criticism of a judge or 
even of a judge’s judgment in Court is permissible, criticism is not permissible if 
it is made at a time and in such circumstances or is of such a character that it tends 
to interfere with the due course of justice, however, on the facts of that case which 
related to publication in a news paper about an advocate defending a libel action, 
observed that a Court’s jurisdiction in contempt is not to be invoked unless there is 
real prejudice which can be regarded as a substantial interference with the due 
-course of justice and that it is not every theoretical] tendency that will attract the 
action of the Court in its very special jurisdiction. He added that the purpose of 
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the Court’s action is a practical purpose and that it is reasonably clear on the auth- 
orities that the Court will not exercise its jurisdiction upon a mere question of pro- 
priety where the tendency of the article to do harm is slight and the character and 
circumstances of the comment is otherwise such that it can properly be ignored. 


The alffise in the present case was made outside the Court a day after the ter- 
mination of the proceedings for which the parties had come down to Madras and 
whether such abuse made outside the Court would be contempt has also to be decided. 
In Parashram Detaram Shamdasani v. King Emperor), there was a remark by the appel- 
lant appeating in person, when the counsel for the opposite party suggested that 
he was misleading the Court and that he should read out a paragraph in the plaint, 
that he did not keep back anything at all and that his fault was that he disclosed 
everything unlike members of the Bar, who were in the habit of not doing so and 
misleading the Court. This incident happened at the trial and Lord Goddard in 
his judgment observed : 

“ Their Lordships would indeed go further and say that it would have been more consonent 
with the dignity of the Bar to have ignored a foolish remark which has been made over and over 
again not only by the ignorant,but by people who ought to know better, and no doubt will continue 
to be made so long as there is a profession of advocacy. To treat such words as requiring the exercise 
by the Court of its summary powers of punishment is not only to make a mountain out of a mole hill 
but to give a wholly undeserved advertisement to what had far better have been treated as unworthy 
of either answer or even notice.” 

The following observations of the learned Law Lord may also be extracted : 

“ Tt must be rare indeed for words used in the course of argument, however, irrelevant, to amount 
to a contempt when they relate to an opponent, whether counsel or litigant. If in the course of a 
casc a person persists in a line of conduct or use of language in spite of the ruling of the presiding Judge 
he may very properly be adjudged guilty of contempt of Court, but then the offence is the disregard 
of the ruling and setting the Court at defiance. So also, if a litigant or an advocate threatened or 
attempted violence of the opponent, or conceivably if he used language so outrageous and provocative 
as to be likely to lead to a brawl in Court, the offence could be said to have been committed. An 
insult to counsel or to the opposing litigant is very different from an insult to the Court itself or to 
members of a jury who form part of the tribunal. 

It may be’ observed that the power to punish for contempt being a summary 
power, its usefulness depends on the wisdem and restraint with which it is exercised 
and to use ic to suppress methods of advocacy which are merely offensive is to use 
it for a purpose for which it was never intended and the Bar can surely maintain 
its dignity and prestige without having to invoke that jurisdiction. In In re Abdul- 
Hasan Fauhar*, a Full Bench of the Allahabad High Court has held that any conduct 
that tends to bring the authority of a Court into disrespect or which amounts to a 
false and scandalous attack upon the administration of justice or an insult offered 
to the Judge or the dignity of the Court, even though it may be after the termination 
of a pending case, amounts to a contempt of Court and that contempt is not con- 
fined to cases which directly interfere with the administration >f justice in a pending 
case. In that case a pamphlet issued by an unsuccessful litigant referred to a judg- 
ment of the High Court casting aspersions on its ma apdasendte while observing that 
the pamphlet in question contained the most scurrilous attack on the whole admi- 
nistration of justice in the provinces and in particular on the Subordinate Judge, 
which was calculated to bring the authority and administration of the law into 
disrespect and disrepute. Sulaiman, J., with reference to the attack on the plaintiff’s 
advocate, observed as follows :— 

“ I leave aside the attack on the plaintiff's advocate in this Court, for that in my opinion doe# 
not, properly speaking, amount to a contempt of Court. No authority has been cited in support 
of the contention that it does, and I think it undesirable to extend the scope of the definition of a con- 
tempt of Court without authority. The insult offered to an advocate not during the trial of a case, 
but after its termination, cannot be a condemmation of the system of administration of justice but 
would amount to a calumny upon an individual. The position of advocates cannot be that of officers 
of the Court like Registrars who are appointed by the Court itself. Defamatory statements made 
against advocates after the termination of a case stand on quite a different footing from insults offered. 
to such advocates while actually conducting cases. I am, therefore, not prepared to hold that the 
libel on the plaintiff$ advocate in this case amounted to a contempt of the High Court.” 
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It does not appear that the Irish decision in French v. French}, was citeq before 
the learned Judges in that case, and even if that decision was before the learned 
Judgeés, we do not think that the view of Sulaiman, J., would have been different 
in respect of calumny or abuse made against an advocate outside the Court, since 
the decision in the Irish case referred to an insult offered in the Magrter’s Office. 
In In re Johnson’, a solicitor, who had attended the hearing of an application befcre 
a judge at Chambers in the Royal Court of Justice, immediately after such hearing 
and while the parties were on their way from the judge’s room to the entrance gate 
of the building, made use of grossly abusive expressions and threatening gestures to 
the solicitor on the other side in relation to such application, and it was held that such 
conduct in relation to proceedings before a judge at chambers was a contempt of 
Court punishable by attachment. Bowen, L.J., in enunciating the principle of law 
which has armed the High Court of Justice with the power and imposed on it the 
duty of preventing brevi manu and by summary proceedings any attempt to interfere 
with the administration of justice, observed: 

“ Tt is on that ground and not on any exaggerated notion of the dignity of individuals that insults 

to Judges are not allowed. It is on the same ground that insults to witnesses or to jurymen are not 
allowed. The principle is that those who have duties to discharge in a Court of justice are protected 
by the law, and shielded on their way to the discharge of such duties, while discharging them, and on 
their return therefrom, in order that such persons may safely have resort to ‘Courts of justice.” 
On the question whether the conduct of the appellant in that case wa3 an infringement 
cf that principle, the learned Judge, stating ihe facts as to how the incident occurred 
immediately after the case wa3 over and when the parties and the counsel were coming 
out of the gates of the Court building, observed that the protection afforded by the 
law extends to the other officers besides judges acting under the authcrity of the 
Court as representing the Court and that that case could not be urged to be beyond 
the reach of the Court’s jurisdiction to commit for contempt, sc long as it was inter- 
ference with the administration of justice. 


The facts similar tc the present one have arisen in many cf the reported cases 
referred to in which either the abuse or insult or the casting of aspe1Sions on counsel 
having happened during the course of a trial, or immediately after the close of the 
proceedings either in the precincts of the Court buildings, or allegaticns and calumny 
against a counsel having been published in a pamphlet long after the proceedings. 
It appears to us that while counsel who are officers of Court and must be consi- 
dered to be essential limbs in the administration of justice require protection of 
Courts from unjustifiable attacks by parties or opposing counsel by the Court’s 
jurisdiction in punishing for contempt being invoked, it is doubtful whether such pro- 
tection and consequent exercise of this summary jurisdiction of Court would become 
necessary in a case like the present one where the opponent’s counsel is abused and 
threatened two days after the termination of the proceedings and the words used or 
the action taken not having any special reference to the proceedings which concluded 
on the 25th May, 1955. While we are prepared to uphold and maintain the dignity 
of the Bar and its protection from attacks by way of abuse and insults from parties 
and others which might have the effect of deterring them fiom continuing to dis- 
charge their duties while such abuse or insults and casting of aspersions occur during 
or in relation to a trial of the case itself, considering that the nature of the jurisdic- 
tion vested in the Courts in the matter of punishment for contempt is summary, 
and has to be used with the greatest caution and care and only when the ordinary 
process of law could not be sufficient to give such protection, we consider that to 
invoke and exercise this jurisdiction in a case like the present one would be extending 
it to a case which does not legitimately come within its compass. Sir George Jessel, 
Master of the Rolls, in Jn re : Clements, Republic of Costa Rica v. Erlanger®, observed : 

“Tt seems fo me that this jurisdiction of committing for contem i ractically arbi 
and unlunited, should be most jeatbnaly and carefully watched, and sean F I may oy sens 


the greatest reluctance and the greatest anxiety on the part of Judges, to see whether there is no other 
mode which can be brought to bear upon the subject. I say that a Judge sh8uld be most careful 
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to see that the cause cannot be fairly prosecuted to a hearing unless this extreme mode of dealing 
with persons brought before him on accusations of contempt should be adopted. I have myself had 
on many occasions to consider this jurisdiction, and I have always thought that, necessary though 
it be, it ıs neces only in the sense in which extreme measures are sometimes necessary to preserve 
men’s rights, that is, if no other pertinent remedy can be found.” 
Attacks on r baa made outside the Court after the termination of the proceed- 
ings and having no bearing or relation to the proceedings that terminated, though 
might be urged to be as a result of the Advocate having taken part in the proceedings 
against the opponent who has attacked him, cannot be considered to be scandalizing 
the Court or the administration of justice, though Advocates cannot be dissociated 
from the machinery constituted, for the administration of justice. From the authori- 
tative pronouncements on the subject of contempt of Court, a distinction is sought to 
be made in invoking the jurisdictidn of the Court for punishment for its contempt 
between attacks made or aspersions cast on judges, the jurors or the officers of Court, 
like the Registrars and Masters, and Advocates and witnesses who take part in the 
conduct of cases. Emphasis is laid on the protection that is required to be afforded 
to the Court itself or the members of the Jury who form part of the tribunal. Then 
the protection that is required to be afforded to the Advocates, counsel or witnesses, 
and Courts do not ordinarily take cognizance of any abuse or insult or attack against 
witnesses and counsel, if such incidents occur outside the Courts and do not arise 
during the trial or within the precincts of the Court buildings or soon after the pro- 
ceedings are over, when alone such incidents can be directly traced to the proceed- 
ings that were conducted in the Court. 
In the present case, it cannot be said that the respondent had any immediate 
rovocation consequent on the result of the orders passed by the Vacation Judge on 
EMP. No. 3726 of 1955 in C.M.A. No. 123 of 1955. As the orders passed varying the 
orders of the learned Subordinate Judge appointing an independent receiver were 
in favour of the respondent, since the independent receiver was removed in respect 
of an important item of property and the respondent himself appointed receiver, that 
order cannot be said to be an adverse order against the respondent, and, in our view 
that order was more in favour of the respondent than against him. The abuse and 
the threatening language used by the respondent against Gopalakrishna Ayyar on 
the Chingleput platform and at Maniyachi railway station cannot pe, therefore, 
in any way connected to the proceeding that terminated in the High Court a day 
or two before. Golpalakrishna Ayyar says that at Chingleput the respondent shouted 
at him and saying “what worse thing do you intend doing to me” hurled obscene 
and unprintably vulgar abuse at him and threatened him. That is indicative of 
the feelings that existed between the respondent and Gopalakrishna Ayyar and ordi- 
narily a counsel should not incur such ill feelings from his opponent if he was merely 
discharging his duty by his client whose interest he is bound to safeguard. But if the 
past history of this litigation is examined, the part which Gopalakrishna Ayyar took 
on behalf of the respondent’s wife and children, especially his writing a letter to the 
District Judge, his interview on a holiday and complaining about the respondent with 
reference to the marriage of his daughter, cannot be considered to be legitimately 
within the province of an Advocate who has been engaged to appear in certain 
proceedings pending between the respondent and his wife and children in Tirunelveli 
and elsewhere, and it might have created an impression in the respondent that but 
for the interference of Gopalakrishna Ayyar, who is a leading Advocate in Tirunel- 
veli, and his taking a personal interest in the family affairs against him, there would 
not have been any cause for the disruption in the respondent’s family, and ill feelings 
would not have reached such a stage as to result in a continued litigation in the 
family. Professional duty and etiquette does not require that kind of personal 
interest to be bestowed on their clients and their cases. They are expected to take 
such interest and bestow such attention as is absolutely necessary to do justice to 
the case entrusted to them. The ‘Ri hegre formed in the respondent about the 
rsonal interest taken by Gopalakrishna Ayyar in the affairs of his family against 
fim might be responsible for the outburst of temper which he exhibited at Chingle- 
put and Maniyachi. While we do not in the least approve of the conduct of the 
respondent in abusing his opponent’s counsel but on the other hand express our 
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extreme displeasure at it whatever justification there might have been for the 
arousing of feelings in him, for the purpose of the present proceedings however it 18 
difficult to hold that the conduct of the respondent amounts strictly to contempt of 
Court. 


It is argued that the respondent is a very powerful and wealthy men in Tirunel- 
veli and has also been in possession of a revolver and that yay RENSA Ayyar might 
reasonably apprehend that the threats which ‘the ale ent gave might not be 
empty ones but might be carried into effect and that might have the effect of deterring 
him from doing his duty by his clients. The fact, however, cannot be ignored that 
both Gopalakrithna Ayyar and the respondent belong to Tirunelveli and they must 
be expected to have known their respective positions in the society and it is not as if 
Gopalakrishna Ayyar could not have had knowledge of the influential position which 
the respondent occupies in the district and since with full knowledge he accepted an 
engagement to appear against him, we do not think that this vulgar abuse by the 
respondent in any way could deter him from doing his strict duty. It is needless to 
emphasise and reiterate that the jurisdiction of the Court for committing for contempt 
being a weapon in its hands which should be sparingly used, it is not without much 
anxiety and deep consideration that a Court should come to the conclusion as to 
whether a particular conduct amounts to contempt of Court. In the circumstances 
in which the incidents took place in the present case, it cannot be suggested that there 
is no other suitable or appropriate remedy available to Gopalakrishna Ayyar and 
that the only way of securing justice between the parties is to invoke this extraordi- 
at power which the Court possesses in regard to the punishment for contempt of 

urt. 


In the result, while we view with utter disapproval and condemn the conduct of 
the respondent in relation to Gopalakrishna Ayyar, we do not consider that the facts 
of this case warrant any action, and we, therefore, dismiss the applications. 


R.M. Applications dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice GoviwpA MENON AND MR. Justice BASHEER AHMED 
SAYEED. 


Mutha Mudali (died) and another em Appellants* 
v. 
Kuppanna Goundan =- Respondent. 


Madras Agriculturists’ Reltef Act (IV of 1938), section 8, Explanation IV—Applicability—Joint family 
a pa ie between the members in a partition—If amounts to ‘ assignment? of debt—Right to get the split up 
È doum. 


The language of ion IV to section 8 of the Madras Agriculturists’ Relief Act warrants 
only the construction that if an existing debt becomes split up and is allotted either to the heirs or 
to the legal representatives or to those who do not come within these two categories, but may fall 
within the last category, namely, assigns, such heirs, legal representatives or assigns should get the 
benefits of the scaling down under the section and nothing more. The categories of persons among 
whom the debt may be split up and to whom the benefit of section would still be available, could either 
belong to the category of debtors or creditors and the Explanation contemplates the spliting up of & 
debt not merely as a liability but also of a debt as an asset. 


Where a debt due by a Hindu joint family was split up in a partition of the joint family and each 
of the members were to discharge a portion of the debt there is a legal assignment of a portion of the 
debt to one of the erstwhile co-parceners to be discharged by him as contemplated in tion IV 
to section 8 of the Madras Agriculturists’ Act. Where the creditor takes a fresh document from 
the person to whom a portion of the debt has been assigned on partition (oral or written) he is 
deemed to have agreed to the assignment and the fact that the creditor seeks to enforce his right 
under the fresh document does not make any difference to the principle. 


Appeal against the decree of the District Court of Coimbatore in Appeal Suit 


No. 188 of 1950, preferred against the Decree of the Court of the District Munsif of 
Coimbatore, in Original Suit No. 664 of 1949. . 








* S.A. No. 1253 of 1951. 14th October, 1955- 
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K. S. Champakesa Ayyangas and K. C. Srinivasan for Appellants. 
G? R. Fagadeesa Ayyar and T. V. Balakrishnan for Respondent. 


The Judgment of the Court was delivered by . 

Basheer Ahmed Sayeed, 7.—This second appeal has been referred to this Bench by 
Krishnasw@mi Nayudu, J., for determination of the question whether the first 
defendant could be considered to be an heir, legal representative or assign of the 
debtor under Explanation IV to section 8 of Act IV of 1938. 


The facts of the case briefly are these. The plaintiff brought the suit for reco- 
very of asum of Rs. 614-7-9 due under a mortgage executed by the first defendant 
on 8th June, 1927, under which he undertook to pay the amount with interest at 11 
per cent. every month and in default at 15 per cent. and also to repay the principal 
sum within a period of three years. It is common ground that there existed an 
earlier mortgage for Rs. 1,000 dated 11th July, 1917, executed by the first defendant 
and his brothers in favour of the plaintiff, that on an oral partition between the first 
defendant and his brothers the debt was apportioned among the erstwhile members of 
the joint family, and that the first defendant being one of them executed the suit 
mortgage deed for his share of the debt due to the plaintiff for Rs. 445-8-0 and in- 
terest at the rates stated above. The suit mortgage is evidenced by Exhibit A-r 
dated 8th June, 1927 and it seis out in detail the circumstances in which the suit 
mortgage came to be executed in favour of the plaintiff. 


In the suit the first defendant, who is the father of the second defendant, alone 
filed a written statement contending that the plaintiff had received various sums 
without issuing receipts or making endorsements, thai ata panchayat the plaintiff 
admitted that no amount was due under the Agriculturists Relief Act, but later 
wanted a sum of Rs. 209 for returning the original document, that because the 
first defendant issued a notice on the grd February, 1949, calling upon the plaintiff 
to return the document with the discharge endorsement, the plaintiff filed the suit 
as a counter blast. The first defendant also contended that the original principal 
was only Rs. 950, that towards this amount, a sum of Rs. 187 had been paid prior 
to 8th June, 1927 and a sum of Rs. 544 after that date and that in view of more 
than double the amount having been paid the plaintiff was not entitled to recover 
any amount under the suit mortgage. The learned District Munsif held that apart 
from the payments endorsed on the suit mortgage deed, no other payments were 
made to the plaintiff and that therefore the alleged discharge by payment of further 
sums besides those endorsed on the mortgage was not proved. Taking into considera- 
tion the admitted fact that the original principal advanced to the plaintiff before the 
apportionment between the four members of the joint family was Rs. 1,000 only, 
and that the first defendant’s share was only Rs. 250, out of the said principal sum 
and also the fact that the other three brothers had paid their share to the plaintiff, 
and confining himself further to the fact that the suit mortgage contained endorse- 
ment of only payments which totalled up to Rs. 544, prior to rst October, 1937, the 
learned District Munsif held that in so far as the plaintiff had collected a sum of Rs. 
544, which was more than twice the principal sum of Rs. 250 there was nothing due 
to the plaintiff on the suit mortgage. He therefore dismissed the suit with crsts. 

The plaintiff preferred an appeal A.S. No. 188 of 1950 before the learned 
District Judge of Coimbatore against the judgment and decree of the learned Dis- 
trict Munsif. The only question that was considered by the learned District Judge 
was whether the decision of the lower Court in scaling down the debt was just 
and proper. The appellant’s contention, however, was that the principal amount 
due under the mortgage for the purpose of section 8 of Act IV of 1938 was Rs. 445-8-0 
and not Rs. 250 and that the debt to be scaled down could not be traced back to the 
mortgage deed of 1917, which was for Rs. 1,000, and which subsequently became 
apportioned among the four members of the joint family on partition. The learned 
District Judge was of the opinion that the contention of the appellant was well- 
founded and that it was covered by the decision in Tirupathirayalu v. Venkata Subba haot. 
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He further opined that the debt of 1917 was split up at the time of execution of Exhi- 
bit A-r, the suit mortgage, in 1927 and consequently the continuity of she debt 
was lost and the principal due under Exhibit A-1 should be considered to be only 
Rs. 445-8-0 and not Rs. 250. Therefore he found that the plaintiff was entitled to 
recover a sum of Rs. 891 minus Rs. 544 together with interest at 6} per cent. from 
1st October, 1937 to 29th July, 1947 and at 5% per cent. thereafter. Me, therefore, 
allowed the appeal giving three months time for payment of the decree amount. 
The first and second defendants have therefore preferred this appeal. The first 
defendant died during the pendency of the proceedings, and the second defendant 
is recognised as his Jegal representative. 


Mr. Champakesa Ayyangar appearing on behalf of the appellant contends be~ 
fore us that the learned District Judge ought to have held that more than twice the 
original principal of the first defendant’s share had been paid and that no amount 
was due under the suit mortgage. His further contention was that under the 
Amending Act XXIV of 1950, in view of the suit mortgage deed being only in res- 
pect of the debt that had been split up Explanation IV to section 8 would apply 
and that the principle of the decision in Tirupathirayalu v. Venkatasubba Rao1, would 
not be applicable to the facts of this case. 


Explanation IV to section 8 as per the Amending Act XXIV of 1950 reads as 
follows : 

“ Where a debt has been split up whether before or after the commencement of this Act, among 

the heirs, legal representatives or assigns of a debtor or of a creditor and fresh documents have been 
executed in respect of the different portions of such debt, the provisions of this section shall continue 
to apply in respect of each of the different portions ”. 
There is no question in this case that the original debt was in favour of the plaintiff 
and that it was in the sum of Rs. 1,000. It is also beyond question that there was 
an oral partition between the coparceners of the joint family and that this debt 
of Rs, 1,000, became split up between the members of the coparcenary and each one 
was called upon to pay a 1/4th share of the debt which at that time stood at Rs. 
1,866. Itis also beyond controversy that all the four members of the joint family 
including the appellant before us executed separate documents in favour of the plain- 
tiff respondent for their respective shares of the debt which became split up and 
apportioned between the said members of the joint family. 


That there could be an oral partition between the members of Hindu Joint 
family is well recognised by the several rulings of this Court since a long time, and 
there is no force in the point raised by the learned counsel for the respondent that an 
oral partition of assets and liabilities was not permissible. No authorities need be 
cited in support of the validity of an oral partition. The next point, raised by 
the learned counsel for the respondent in this appeal, is that the debtor, who executed 
the suit mortgage in favour of the respondent, could not be brought within any of 
the categories of persons among whom the original debt could be split up as contem- 
plated by Explanation IV to section 8 of the Agriculturists Relief Act. ‘The original 
debtor being the entire joint family, the appellant could not be said to be an heir 
of the original debtor, nor even the legal representatives of the original debtor, nor 
even the assignee of the original debtor, is the contention of the learned counsel for 
the respondent. He, further argues that, while there could be an assignment of an 
asset of a debtor, there cannot be an assignment of a debt except with the consent 
of the creditor, who should agree to holding the substituted person for the original 
debtor to be responsible to him for the debt. We do not think that there 
is much force in this argument, for though it is true that the present appellant could 
not be brought within the category of heirs or legal representatives stil, in so far as 
a portion of the original debt has been apportioned and allotted on partition to the 
present appellant and the present appellant has executed a fresh document in favour 
of the respondent, it cannot be disputed that the respondent-creditor had agreed 
to the assignment of a portion of the debt due to him in favour of ong of the members 
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-of the joint family to be discharged by him. Otherwise, no significance could be 
attached to the mortgage deed, Exhibit A-1. In addition to the fact that the 
respondent took a separate mortgage deed for a portion of the original debt from the 
appellant and held him liable to pay that portion, there is also the further fact that 
the respondgnt received as much as a sum of Rs. 544 from the appellant and had 
these payments endorsed on the fresh mortgage deed executed by the appellant on the 
8th June, 1927, Exhibit A-1 in the suit. In such circumstances, the condition that 
should be satisfied for the assignment of a debt as pointed out by the learned counsel 
for the respondent, namely, that the creditor should consent to the assignment of the 
debt in favour of one of the members of the joint family, is fully satisfied and there- 
fore there can be no question that the liability to pay a portion of the original debt 
‘has been assigned to the appellant in the present case to be discharged by him. 


The learned counsel for the respondent, nevertheless, argued that while the 
creditor can assign a debt due to him, it is not conceivable as to how one debtor 
could assign his debt to another and especially by virtue ofa partition. The idea of 
assignment of a debt is foreign to a partition among the Hindu joint family, even asa 
transfer or conveyance of properties or assets is not involved in a partition among 
the members of a joint family. He further contends that a partition in a Hindu 
_joint family is merely an adjustment of rights and liabilities between the coparceners, 
and by no means could a partition be treated as a transfer or a conveyance or an 
assignment in favour of the parties to the same. Learned counsel for the respondent 
relied upon the decision of Govindarajachari, J., in Govinda Nair v. Srinivasa Pattar}, 
which held that there should be a legal assignment of a mortgage debt in a parti- 
tion in order to enable the assignee-creditor to enforce the mortgage debt ; and for 
that purpose it was further held, in that decision, that a registered partition was 
necessary in order to effectuate a legal assignment of a mortgage debt by a creditor 
to another. Itis obvious that this decision dealt with the case of a creditor assigning 
-one of his assets for realisation, namely, a debt due from another under a registered 
mortgage, and therefore it was felt necessary that the assignment of a right to 
recover a debt, effected through a partition, should be by virtue of a registered 
instrument in order to enable the assignee to recover the same. But this decision is 
no authority for the proposition that a liability cannot be apportioned or assigned 
to another to be discharged by him, if the assignee so undertakes to de, without a 
legal registered assignment deed. Any undertaking, in our opinion, by one person 
to discharge the debts of another need not be only by a registered document execu- 
ted for the purpose. If 4 owes a debt to B, whether it be under a registered mort- 
gage deed or under an ordinary promissory note or under a bill of exchange, 
and if C undertakes to discharge this debt on behalf of A, it is nowhere laid down 
that this undertaking should be only in the form of a registered document and not 
otherwise. No provision of law and no decision has been brought to our notice 
to this effect by the learned counsel for the respondent. In this case however, 
as already observed, the appellant has undertaken by means of a fresh registered 
mortgage deed to pay a portion of the old debi due by the joint family in favour 
of the respondent, and that has been accepted and acted upon by the respondent. 

The learned counsel for the respondent then invited our attention to Radha- 
krishnayya v. Sarasamma*, in which the applicability of section 53-A ofthe Transfer 
-of Property Act to a partition deed was considered by a Bench of this Court. It was 
-held in that case that for purposes of section 53-A of the Transfer of Property 
Act, a partition was not a transfer within the meaning of that section, in order to 
derive benefit under the doctrine of part-performance. We do not think that this 
decision has any application to the facts of the present case. 


The learned counsel for the respondent next invited our attention to a decision 
in Karuppanna Goundan v. Marutha Pillai’, where it has been held that a son on parti- 
tion, being allotted the joint family debt, is a different debtor and not the same 
debtor. This degision obviously does not have application to the Amending Act XXTV 
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of 1950, because it appears to us that it was only with a view to meet the sjtuations 

where the family debt becomes split up and responsibility is undertaken by the 
divided members of the joint family without any detriment to the creditor, that the 
amendment itself was enacted. Even on the theory that when a member of the 
family, on partition, takes over the entire or a part of the family debt to ge dischar. 

by him he becomes a different debtor, if he is an agriculturist he should still derive 
the benefit under the Act, appears to be the intention of the legislature in enacting 
Explanation IV to section 8 of Act IV of 1938. That is why the existence of an old 
debt, its being split up and its being allotted among heirs, representatives or assigns 
have all been mentioned in the Explanation IV added to section 8. Construing the 
language of ‘heirs legal representatives and assigns’ found in the explanation, it 
was argued by the learned counsel for the respondent that the splitting up and the 
allotment or apportionment should itself be among the heirs or among the legal 
representatives or among the assigns and that it is not contemplated in the expiana- 
tion that the splitting up shouid be between the members of the joint family and its 
assigns or allotees. The attempt to construe the explanation as meaning that the 
splitting up of the debt should be among the assigns themselves, instead of the origi- 
nal debtor and his assigns, appears to us to be reading too much into the simple 
language of the explanation. ‘To us, the language of the explanation warrants only 
the construction that if an existing debt becomes split up and is allotted either to 
the heirs or to the legal representatives or to those ki do not come within these two- 
categorics, but may fall within the last category, namely assigns, such heirs, legal 
representatives or assigns should get the benefit of the section of the Act concerned 

and nothing more. The suggested construction, different from the one which we 

hold to be the proper one, must be considered to be too wide of the mark. It must 

also be noted that in the language of the explanation, the categories of persons 

among whom the debt may be split up to whom the benefit of the section would 

still be available, could either belong to the category of debtors or creditors. The 
legislature has, therefore, purposely inserted both the words “debtor” and the 

‘creditor’ in the explanation. It contemplates therefore the assigng of a creditor 

as well as those of a debtor. The assigns of a debtor could be only those who under- 
take to pay the liability, provided of couse the creditor consents to the substitution. 

In order to ensure that there is no difficulty in the application of the scope of this 
section, the legislature has also added the further requirement, namely, that fresh 
documents should be executed in respect of the different portions of the debt split 
up and allotted to the persons falling within the various categories mentioned in 
the section. The explanation therefore clearly contemplates the splitting up of 
not merely a debt as a liability but also of a debt as an asset and that appears to be 
the simple reason why both the debtor and creditor are specifically mentioned in 
the explanation. 


A further decision in Sabapathi Mudaliar v. Rajarathna Mudaliar1, has been cited. 
before us by the learned counsel for the respondent, where it has been held that when 
a son executes a mortgage for the debt of his father, mortgaging at the same time his 
own properties, it cannot be considered to be a renewal of the old debt by the same 
debtor. In view of what we have stated above, we do not think that this decision, 
either, has application to the circumstances of the present case. Previous to the 
enactment of Explanation IV, it would have held good but the explanation has met 
the situation dealt with in that case. Some point has also been sought to. be made 
out by the learned counsel for the respondent from the fact that while the term 
‘creditor’ is defined in the Act, there is no definition of the word ‘debtor’ but the defini- 
tion found is only of the term ‘debt’. In our opinion, the legislature did not appa- 
rently think of any necessity to define the term ‘debtor’, but thought it sufficient only 
to define what a debt means for the purpose of the Act. It assumed that any one 
who has to pay a debt would be a debtor and there was no need for the definition. 
of the term ‘debtor’ as such, whereas the term ‘creditor’ has been defined to include 
his heirs, legal representatives and assigns because a creditor obvidusly has rights, 
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which could be enforced and which would be inherited, transferred or conveyed as 
assets. Mr. Jagadisa Ayyar, the learned counsel for the respondent has, however 
invited our attention to a passage in Sankara Pattar v. Ramanatha Ayyar*, to which, one 
of us was a party, which is as follows : . 

“ The second line of attack is centered round the manner of execution and that is that even if 
there is a decræÆ in favour of the head of the joint family still at the time execution was taken the 
person who applies for execution cannot initiate the steps because he has neither a representative 
capacity nor any right in himself to execute the decree. Reliance is very strongly placed on a decision 
reported in Ramanathan Chettiar v. Raghavendra Row*, where after the passing of a decree in favour of 
the kartha of a joint family, there was a division of the joint family properties. It was alleged that 
at an oral partition that decree was allotted to one of the members who applied for execution on the 
strength of the oral allotment in his favour. Sundara Ayyar and Sadasiva A > JJ., held that as 
there was no assignment of decree in writing the person to whom it was orally allotted, could not 
execute it in view of Order 21, rule 16, Civil Procedure Code. They held that under Order 21, 
rule 16, Civil Procedure Code, an assignee of a decree can apply to execute it only when the assign- 
mentisin writing. An oral transferee is not entitled to execute it. Therefore where a decree obtained 
by one of the members of a Hindu Joint family is allotted at a family partition to another coparcener, 
the person to whom it is allotted cannot be treated as an assignee of the decree by operation of any 
law and he cannot by reason of such allocation alone execute the decree unless he was so empowered 
by an instrument in writing. On the strength of this decision the learned counsel for the appellant 
contends that since in the partition deed there was no allotment of this decree specifically to the appli- 


cant for execution he should be deemed to be applying without an assignment in his favour so that the 
provisions of Order 21, rule 16, Civil Procedure Code, cannot be invoked in favour of such an appli- 
cant”, 

This passage is not of any great assistance to the respondent, for there, the Bench was 
considering a case where a decree was obtained by one of the members of a Hindu 
joint family and the decree, as an asset, was allotted at a family partition, to another 
coparcener and it was observed that the person te whom it was allotted, cannot be 
treated as an assignee of the decree by operation of law and that by reason of such 
allocation alone execute the decree, unless he was empowered. by an instrument in 
writing. Order 21, rule 16 of the Civil Procedure Code could not allow the execu- 
tion of a decree by reason of a mere allotment of the same on partition to one of the 
coparceners; and an earlier decision of a Bench of this Court in Ramanathan Chettiar v. 
Raghavendra Row®, was relied upon to say that such an assignment on a mere oral 
partition cannot be availed of without an assignment of the decree in writing. 
The present case is not governed by the ruling cited, in view of the different circum- 
stances obtaining in the case. 


The learned counsel for the appellant has invited our attention to a decision in 
Nagachari v. Subbamma*, where Umamaheswaram, J., held that where in a case the 
original promissory note was executed in favour of the manager of a joint family 
consisting of himself and his two sons and there was a partition suit between them 
and the promissory note was allotted to the share of one of the sons and a fresh note 
executed in favour of that son by the promisor for the amount outstanding, there 
was a legal assignment of the original promissory note in favour of the son of the 
original creditor, by reason of the partition decree, that the son in whose favour the 
promissory note was executed should be regarded as an assignee of the original 
promissee and that the debt should be traced to the original promissory note in favour 
of the manager and therefore was liable to be scaled down on application by the 
debtor. Umamaheswaram, J., relied upon the decision of Govindarajachari, J., in 
Govinda Nair v. Srinivasa Pattar*, dissenting from the decision in Hanumayya v. Nayu- 
damma®, Though in the case cited above there was a partition decree and by virtue 
of the partition decree the promissory note was allotted to one of the sons of the 
manager, who was the original promissee and a decree was obtained thercon, the 
assignment was held to be a legal assignment for purposes of the Agriculturists Relief 
Act, in the present case there is only an oral partition but a fresh mortgage deed has 
been executed by the debtor consequent upon the splitting up of the debt and the 
allotment of a portion of the debt in his favour and the creditor seeks to enforce 
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his claim for the debt under the said mortgage deed, still the principle of the above 
decision would apply, namely that there is a legal assignment of a portion ofsthe debt 
to one of the erstwhile coparceners to be discharged by him as contemplated in the 
Explanation IV to section 8 of the Act. It cannot therefore be disputed that in the 
circumstances of the present case the legal liability to discharge a portion of the 
original debt vests in the person to whom the debt has been assigned orMpartition and 
which assignment has been agreed to by the creditor as evidenced by the execution 
of a fresh mortgage deed in his favour. 


Therefore, considered from any point of view, in our opinion, all the require- 
ments specified in Explanation IV to section 8 of Act IV of 1938 are satisfied in the 
present case and the debt is one which is liable to be scaled down under the said 
explanation. Ifthe explanation applies to the present case, then it is clear that the 
view taken by the learned District Munsif is the correct one and the debt in question 
should be deemed to have been completely paid up. The result will be that the 
decree of the learned District Judge should be set aside and the decree of the learned 
District Munsif should be confirmed. We order accordingly. But in the circum- 
stances of the case we direct that each party should bear his costs. 


R.M. Appeal allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mr. Justice PANGHAPAKESA AYYAR. 
Kn. S. Kn. Ramanathan Chettiar .. Petitioner* 
v. 
Kannathal Achi and others .. Respondents 
Civil Procedure Code (V of 1908), Order 34, rule 6—Order of dismissal of an application under—If revisable. 
An order of dismissal of an application under Order 34, rule 6, Civil Procedure Code, for what- 
ever reason is a decree and only a regular appeal will lie against such an order and not a Civil Revi- 
sion Petition. 
Shanmugham alias ‘Muthukaruppan, In re, (1945) 2 M.L.J. 87, followed. . 
Petition under section 115 of Act V of 1go8 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Sivaganga, dated 7th November, 
1953 and made in LA. No. 334 of 1951 in O.S. No. 51 of 1948. 


T. S. Vaidpanatha Ayyar for Petitioner. 
V. Seshadri and K. S. Ramamurthi for Respondents. 


The Court delivered the following 
Jupoment.—This is a petition by one Ramanathan Chettiar, the plaintiff- 
decree-holder in O.S.No. 51 of 1948, on the file of the Subordinate Judge’s Court 
Sivaganga, for revising and setting aside the order of the Subordinate Judge dis- 
missing I.A. No. 334 of 1951 in O.S. No. 51 cf 1948. The petition was filed by 
him under Order 34, rule 6 and sections 52 (2) and 151, Civil Procedure Code, for 
assing a pertonal decree against the leg: 1 representatives of the mortgagor. The 
earned Subordinate Judge held that the hypoihecated properties had not been cx- 
hausted and that, therefore, there was no reaton for passing a personal decree regard- 
ing the properties of the original mortgagor in the possession of his legal representa- 
tives, The allegation in the petition was that there were non-mortgaged properties 
cf the mortgagor in the hands of the legal representatives, that the balance of Rs. 
18,000, or so, due to the petitioner under the mortgage decree, could be easily re- 
covered from these properties, and ihat the remaining items of the hypo heca referred 
to by the lower Court would yield no h ng, as they had been taken over by the Gov- 
ernment and not a pie had been paid by Government so far as compensation. Mr. 
Vaidyanatha Iyer, the learned counsel for ihe petitioner, also tells me now that the 
petitioner is willing to give up his remedies against the hypo: heca com letely, and 
proceed only against the assets of the mortgagor in the hands of the legal representa- 
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tives, and that therefore, he might be given a personal decree against these legal 
represeiitatives so far as the assets of the original mortgagor in their hands are 
concerned. i ° 


Mr. K.S. Ramamurthy, for the legal representatives, raises a preliminary 
objection tht this revision petition will not lie, as an appeal will lie against the lower 
Court’s order dismissing the petition under Order 34, rule 6 of the Civil Procedure 
Code. He relied upon the ruling of Happel, J., in Shanmigham alias Muthukaruppan, 
In re}, and on the ruling of a Bench of the Allehabad High Court in Muhammad 
Iltifat Husain v. Alim-un-nissa Bibi, and a ruling of a Bench of the Nagpur High 
Court in Ratanlal Harlalji v. Mt. Sagarbai®, . All these rulings make it clear that 
where an application under Order 34, rule 6, Civil Procedure Code, has been dis- 
missed, the order of dismissal will be a decree, and a regular appeal will lie. Mi. 
Vaidyanatha Iyer could cite no ruling to the contrary. He wanted to distinguish 
those rulings by urging three alleged distinguishing factors. The fact was that 
it was not the original mortgagor against whom a personal decree was being asked 
for under Order 34, rule 6, Civil Procedure Code, in this case but his legal repre- 
sentatives. This cannot, in my opinion, make any difference regarding the matter 
under consideration now. The distinction is broadly between hypothecated 
properties and other properties of the mortgagor. Regarding the other pro- 
perties of the mortgagor, a personal decrec must be go. before they can be proceeded 
against, and the hypothecated properties must have been exhausted ; or if they, 
are worthless, as alleged now, they must be given up before a personal decree can: 
be got. When a Court, before which an application under Order 34, rule 6, Civil 
Procedure Code, is filed, rejects the application, for whatever reacon, right or wrong 
the remedy is by way of a regula appeal, and not by way ofa Civil Revision Peti- 
tion. The second distinguishing factor urged by Mr. Vaidyanatha Iyer was that 
the properties sought to be proceeded against in this case are properties of the mort- 
gagor in the hands of the leza representatives, and that, therefore, section 52 (2), 
Civil Procedure Code, was also put in but that the lower Court over-looked it. 
I do not think*that it makes any difference. The point for consideration is whether 
the property proceeded against is hypothecated property or other property. If the proper- 
ties proceeded against, as the properties of the mortgagor are not hypothecated under 
the mortgage, then they can be proceeded against, in whosesoever hands they 
may be, only if a personal decree is got. So when the application for a personal decree 
under Order 34, rule, 6, Civil Procedure Code, was rejected the non-hypothecated 
properties of the mortgagor in the hands of the legal representatives cannot be pro-, 
ceeded against at all till the order of dismissal is‘set aside and a personal decree is 
obtained. For that purpose, an appeal must be filed, and not a Civil Revision 
Petition. $ $ 


The third distinguishing factor urged by Mr. Vaidyanatha Iyer was that the 
petitioner is now prepared to give up all remedies against the remaining hypothe- 
cated properties, as they are worthless and illusory, and that under section 151, 
Civil Procedure Code, which also had been added by the petitioner in his petition 
in the Court below, I might now grant a personal decree in view of the giving up of 
the entire remaining mortgage properties. The argument is unsustainable. This 
representation ought to have been made to the lower Court, which might or might 
not have, on that concession, granted a personal decree. In an unsustainable 
Civil Revision Petition like this, it is unthinkable, that I can grant a personal decree. 
Mr. Vaidyanatha Iyer could not cite any ruling whatever in support of his conten- 
tons. 


In the end therefore, this Civil Revision Petition deserves to be and is hereby 
dismissed, but, in the circumstances, without costs, The remcdy for the pct.tioner 
is clearly an appeal and not a Civil Revision Petition. 

. 
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Mr. Vaidyanatha Iyer urges that he has a right to put in another petition under 
“Order rule 6, Civil Procedure Code, in the lower Court, as the lower Céurt has 
simply faa that he is not entitled to a personal decree at this stage. ‘This is a plausi- 
‘ble argument, though I do not wish to say anything, either way, about its merits. 

R.M. Petigon dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR.P. V.. RAJAMANNAR, Chief Justice AND Mr. JusTiczE PANCHAPA- 
KESA AYYAR. 


The State of Madras represented by the Collector of 
Coimbatore and another .. Appellants* 
v. 

‘C. S. Rajagopala Ayyar .. Respondent. 

Madras Civil Services Disciplinary Proceedings Tribunal Rules (1948), Rule 4 (c)-——Proviso—Cases arising 
vin the Judicial Department—What amounts to—Power of Government to refer case to Tribunal-—Scope and extent of. 

To decide whether a particular civil servant is in the judicial department or not within the meaning 
«of the proviso to Rule 4 (c) of the Madras Civil Servants Discipli Proceedings Tribunal Rules 
‘(1948), and as such his case ought not to be referred to the Tribunal, the test is not functional. It is 
not in every case where a particular officer is exercising his poweis as a magistrate that the proviso is 
attracted. The fact that a member of the Revenue Department is discharging judicial functions 
-does not make him a member of the Judicial Department. Persons who do not come under the 
administrative control of the High Court are not members of the Judicial Department. 


An Officer of Government can be dismissed from service not only for corruption but also on other 
“grounds and for conduct which makes him unfit to be in Government service. Under Rule 4 (e) 
«of the Disciplinary Tribunal Rules the Government has jurisdiction to refer to the Disciplinary Tri- 
‘bunal any case they consider fit to be dealt with by the Tribunal. Though a particular charge may 
not amount to corruption within the meaning of the definition of the term in the Rules, which is the 
«same as in section 5 (1) of the Prevention of Corruption Act (II of 1947), still the reference by the 
Government is not in any way invalid. On the fmding that a Government servant demanded a 
bribe in a case which was pending before him, which finding the Government accepted, the 
«Government is entitled to dismiss the civil servant. 
Appeal under Clause 15 of L etters Patent against the order of Mr. Justice 
Rajagopala Ayyangar, dated 7th May, 1954 and made in the exercise of the Special 
-Original Jurisdiction of the High Court in W.P. No. 844 of 1952 presented to the 
High Court under Article 226 of the Constitution of India for the issue of a writ of 
certiorari calling for the records in G.O. No. 1616 Public Dept., dated 7th June, 
1951, on the file of the Secretary to the Government of Madras Public Dept., 
and for quashing the order therein. 


The Advocate-General (V. K. Tirusenkatachan) and the Special Government 
Pleader (V. V. Raghavan) on behalf of Appellants. 
K. S. Champakesa Ayyangar and K. C. Srinivasan for Respondent. 


The Judgment of the Court was delivered by 

'Rajamannar,C. F.—This is an appeal from the judgment of Rajagopala Ayyangar 
J., in W.P. No. 844 of 1952. That petition was filed by the respondent for the issue 
-of a writ of certiorari to quash an order of the Government, dated 7th June, 1951, 
dismissing him form service. The petitioner joined the service of the Government 
in the Revenue Department about thirty years ago and he was a permanent member 
-of that department in the Coimbatore District. He was Stationary Sub-Magistrate, 
Pollachi, from 14th March to 23rd June, 1949. As such he was engaged in the 
trial of a case of wrongful confinement and extortion. Two charges were framed 
against him and an inquiry was directed to be made by ihe Tribunal for discipli- 
nary proceedings. The two charges were (1) that he demanded a sum of Rs. 10,000 
as a bribe for acquitting the accused in the case before him, and (2) that he demanded 
and received illegal gratification of two sums of Rs. 500, each from one Gopala- 
-swami Goundar promising to convict the accused concerned in the case filed by 
him against one Chinnaswami Goundar and others. The Tribunal, after an ela- 
“borate enquiry, found in regard to charge (1) that the charge wa8 proved to the 
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limited extent, namely, that the accused officer demanded a bribe of Rs. 10,000. 
‘The Tribunal however found that no money was actually paid. The Tribunal 
held that the second charge had not been proved at all. The Tribunal recommended 
that the officer may be dismissed from service. On receipt of the report, the Govern- 
ment, after consultation with the Board of Revenue, called upon the respondent 
to show cat&e why he should not be dismissed from service. A copy of the Tribu- 
nals report was also sent to him. The respondent then sent in his explanation, 
‘but the Government by their order dated 7th June, 1951, accepted the findings 
and the recommendation of the Tribunal and directed that he be dismissed from 
service with effect from 23rd June, 1949, the date from which he had been kept 
under suspension. It is to quash this order that the writ petition was filed. Three 
contentions were raised on behalf of the respondent before Rajagopala Ayyangar, 
J., who heard and disposed of the petition ; namely, (1) that the Disciplinary Tri- 
bunal had no jurisdiction to inquire into the complaint against the petitioner because 
the petitioner was an officer in the Judicial Department, (2) that the Government had 
no power to refer his case to the tribunal because they had previously decided that 
the case against the petitioner should be tried in a Court of law and not by the 
“Tribunal for disciplinary proceedings, and (3) that the charge found to have been 
proved against him was not ‘corruption’ within the meaning of Act II of 1947. The 
learned Judge upheld the first and third contentions, but rejected the second con- 
tention, Inthe result he held that the order of dismissal was invalid and quashed 
it. The State of Madras has filed the above appeal from the said order. 


For a consideration of the first contention, it is sufficient to refer to rule 4 of 
the Madras Civil Services Disciplinary Proceedings Tribunal Rules, 1948, made by 
the Government in exercise of the power vested in them by section 241 of the 
‘Government of India Act, 1935. That rule runs as follows : 


“ The Government may subject to the provisions of rule 5 refer to the tribunal : 


(a) cases relating to Government servants on a monthly salary of Rs. 150 and above in respect 
-of matters involving corruption on the part ofsuch Government servants in the decharge oftheir official 
duties ; è 

(b) áll appeals to the Government from Government servants against disciplinary orders 
passed by heads of departments and other competent authorities on charges of corruption and 


(c) any other case or class of cases which the Government consider should be dealt with by the 
“Tribunal provided that cases arising in the Judicial Department and against Government servants 
in the subordinate ranks of the police forces of the rank of Sub-Inspector and below shall not be 
referred to the Tribunal ”. ' 
The short question for decision is whether the proviso to the rule applies to 
this case, that is, whether this is a case arising in the Judicial Department. The 
learned Judge was clearly of the opinion that the case fell within ihe said proviso 
.and therefore it would not be a matter which could have been sent up for inquiry 
to the Tribunal for disciplinary proceedings. The reason for this opinion of the 
learned Judge was that the charge against the officer was not in relation to anything 
done by him as an officer of the Revenue Department but in his character as a 
Magistrate and, therefore, an officer of the Judicial Department. We must confess 
that the matter did not appear to us to beso clear as it appeared to the learned Judge. 
After come deliberation we have formed a contrary opinion. We do not think that 
the true test is functional. That is, it is not in every case where a particular officer 
is exercising his powers as a Magistrate that the proviso is attracted. There are many 
Tahsildars in the State on whom second class mag’ sierial powers have been conferred. 
In discharging such powers they do not become officers of the Judicial Department 
and while discharging executive functions should be deemed to be officers of the 
Revenue Department. We have held in L. P. Appeal No. 114 of 1955 that a per- 
manent Tahsildar a peas as Additional First Class Magistrate, in exercise 
of the powers conferred on the Government by section 12 of the Criminal Procedure 
Code, is not appointed to a new Civil post but is only invested with certain powers 
‘specified in Schedule III of the Code of Criminal Procedure and that he continues 
to be a member of the Revenue Department appointed by the Collector, The learned 
Judge was impressed by the fact that the salaries of Sub-Magistzates, along with 
23 
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officers in the Civil Judicial Department, are listed in the budget estimates under 
Head27: Administration of Justice, and by the heading of the form in Board® Stand- 
ing Order 163, for investing magisterial powers on ihe members of the subordinate 
istracy, namely ‘“‘the Judicial Department °. Before the Scheme of Separa- 
tion was introduced, several revenue cfficers were appointed Magistrates. In some 
cases they were in charge of revenue duties as well as magisterial duti& but in some 
other cases they were performing only magisterial duties. This circumstance 
however did not make any difference as regards the appointing and controlling 
power which continued to be with the Collector subject to further control of the 
Board of Revenue. These revenue officers who were performing either wholly or 
partly magisterial functions, were not subject to the administrative contro! of the 
High Court. It is only when the Scheme of Separation was introduced that all 
Subordinate Magistrates who were constituted into a separate cadre for each 
district came completely under the administrative control of the High Court. 


In the Madras Services Manual, Vol. III, in the section dealing with the Madras 
Revenue Subordinate Service ihe following definition of “ Deputy Tahsildars ’* 
is given, namely, 

“Deputy Tahsildars shall “mean and include Taluk Tahsildars, Assistant Tahsildars, Stationary 
Sub-Magistrates, Huzur Head Clerks, Forest Panchayat Deputy Tahsildars, Inspecting Deputy 
eerie Special Deputy Tahsildars on settlement duty and Deputy Tahsildars on other special 

C8. 

According to this definition the respondent was undoubtedly a Deputy Tahsildar 
and therefore a member of the Revenue Subordinate Service. In our opinion the 
fact that a member of the Revenue Department is discharging judicial functions 
does not make him a member of the Judicial Department. All members of the 
Judicial Department are under the Administrative control of the High Court and 
admittedly persons in the position of the respondent did not come within the adminis- 
trative control of the High Court. 


Mr. Champakesa Ayyangar, learned counsel for the respondent, relied on the 
definition of a Fudge” in the Penal Code. That definiticn is for a spetial purpose and 
has no bearing on the question whether a particular officer belongs to the Revenue 
Department or the Judicial Department. Our attention was drawn to an unrepor- 
ted judgment of the Andhra High Court in Writ Petition No. 462 of 1953. In that 
case the learned Judges expressed concurrence with the view of Rajagopala Ayyan- 
gar, J., in the judgment now under appeal so this does not carry the matter any 
further. We hold that the respondent was not a member of the Judicial Depart- 
ment at the time when charges were framed against him and the enquiry was directed 
to be made by the Disciplinary Proceedings Tribunal, and, therefore, his case does 
not fall within the proviso to rule 4 of the Madras Civil Services’ Disciplinary 
Proceedings Tribunal Rules, 1948, 

The next ground on which the order of dismissal is impugned is based on the 
findings of the Tribunal which were accepted by the Government. As already 
mentioned, the Tribunal found that, the charge of bri , that is, charge No. 2, 
had not been proved, and even in respect of charge No. 1 the Tribunal’s finding was 
that payment of money was not preved. “ Corruption” is defined in the Madras 
Civil Services’ Disciplinary Proceedings Tribunal Rules as having the same meaning 
as “criminal misconduct in the discharge of official duties” under section 5 (1) of 
the Prevention of Bribery and Corruption Act (Act II of 1947). Section 5 z of, 
that Act runs as follows : 


“A public servant is said to commitTthe offence of criminal misconduct in the discharge of bis 
duty : 

(a) if he habitually accepts or obtains or agrees to accept or attempts to obtain from any 
person for himseli or for any other person, any gratification (other than legal remuneration) as a 
motive or reward :uch as is mentioned in section 161 of the Indian Penal Code ; or 


(5) if he habituily accepts or obtains or agrees to accept or attempts to obtain for himself 
or for any cther perso ı zny valuable thing without consideration or for a consideration which he 
knows to be inadecuat:, ft m any person whom he knows to have been or to be, or to be likely to be 
concerned in any proceedings or business transacted or about to be transacted by him or having any 
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connection with the official functions of himself or of any public servant to whom he is subordinate or 
from any person whom he knows to be interested in or related to the person s0 concerned ; or 


(c) if he dishonestly or fraudulently misappropriates or otherwise converts for his own use 
any p property entrusted to him or under his control as a public servant or allows any other person so 
to 3 or 

(d) if he corrupt or illegal means or by otherwise abusing his position as a public servant, 

obt: ins for himfelf or for any other person any valuable thing or pecuniary advantage.” 
As the finding cf the Tribunal related cnly to a single instance of attempt to obtain 
a bribe, it was contended that clause (2) would not apply. Nor would clause (d) 
apply. Of course clauses (6) and (c) cannot possibly apply. The learned Judge 
held, and we agree with him, that on the findings of the Tribunal the respondent was 
not guilty of the offence of “ criminal misconduct in the discharge of his duty ” 
which is designated as “corruption” in the Disciplinary Proceedings Tribunal Rules. 
The question however is whether on this ground the enquiry by the Tribunal was 
without jurisdiction and whether consequently the order of dismissal was invalid. 
Now rule 4 provides for cases which may be referred to the Tribunal by the Govern- 
ment, One category of cases relates to Government serv nts on a monthly salary 
of Rs. 150 and above, in respect of matters involving corruption on the part of such 
Government servants in the discharge of their official duties. It cannot be disputed 
that the second of the charges framed against the respondent would fall within clause 
(d) of section 5 (i). The fact that on enquiry the Tribunal found that the charge 
had not been established would not take away the jurisdiction of the Tribunal 
to make the enquiry. Apart from this, there is clause l) of rule 4 under which the 
Government have got the power to refer 

“any other case or class of cases which the Government consider should be dealt with by the 

Tribunal.” 
It surely cannotbe contended that an offiser of Government canno‘be dismissed ifeven 
a single act of bribery has been established against him. An officer can be dismitsed 
from service not only for covruption but alto on other grounds and for conduct which 
makes him unfit to be in Government service. It follows that the reference by the 
Government to the Tribunal in this case-was quite competent. In this case the 
Tribunal found, and the Government accepted the finding, that the respondent had 
demanded a bribe in a case which was pending before him. On that finding the 
Government was perfectly justified in passing an order of dismissal. The decision 
of the O-issa High Court in Biswabhusan Naik v. The State+, relied on by the respon- 
dent’s counsel, does not bear on the quest:on before us, as that case arose out of a 
criminal prosecution under the Prevention of Corruption Act. 

In the result, we hold that the order cf dismissal, dated yth June, 1951, cannot 
be impugned on any of the grounds put forward by the respondent. The appeal is 
allowed and the Writ Petition No 844 of 1952 is dismissed. There will be no order 
as to costs here and before Rajagopala Ayyangar, J. 


R.M. ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prrsent:—Mr. Justice RAJAGOPALAN AND MR. Justice RAJAGOPALA AYYANGAR. 
A.R. Krishna Iyer and anoher «e Petitioners* 


v. 
The State of Madras represented by the Secretary, Revenue 
Department and ano her .- Respondents. 
itution of India (1950), Article 226—Exercise of jurisdiction under—Existence of alternative remsdy-— 

When not a bar. 

Constitution of India (1950), Article 14—Scope of. 

Madras General Sales Tax Act (LX of 1939), section s) (b), Proviso—Higher tax on dealers in food 
and drink in certain cases—Validity-—If opposed to Article 14 of the Constitution—If discriminatory. 

The existence of effective alternative remedies is by itself no bar to the assumption of jurisdiction 
by the High Court under Article 226 of the Constitution though it is a very relevant factor that could 
ee 2 ner 





1. ALR. 1952 Orissa 289. 
* W.P. No. 36 of 1954. 2oth March, 1956. 
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be taken into consideration in exercising the jurisdiction in a given case. In a case where the validity 
of a statute is questioned and the Statutory T1ibumals which are themselves creatures of the impugned 
statute could not have examined the validity of the statute and where a person complai t the 
statute is void and unenforceable against him as it offends a fundamental right of his guaranteed 
by the Constitution, the discretion of the Court can be exercised even at an earlier stage even though 
the party aggrieved has not availed himself of the alternative remedies. 


The proviso to section 3 (1) (6) of the Madras General Sales-tax Act offends Meticle 14 of the 
Constitution of India and is therefore void and unenforceable. The distinction between two classes 
of dealers in articles of food and drink with an annual turn over of Rs. 25,000 and more, viz., (1) 
dealers in articles of food and drink sold in hotels, boarding houses and restaurants and (2) dealers 
in such articles sold elsewhere as laid down in the proviso has no reasonable or just relation to the 
object of the Act, which ts to tax the turn over of the sales of a dealer. The apparent discrmination, 
which results in one class of such dealers being singled out for levy of tax at a higher rate, is not 
based on any reasonable classification. 


Considerations of contro] of public health, the facilities of service available for consumption on 
the spot, the specialised nature of the trade or the higher prices charged by restaurants for the same 
kind of article as compared with prices elsewhere, e.g,. in shops or mobile canteens, etc., are not real 
basis for seelang a classification. The classification sought to be made should have a just and reasonable 
relation to the objects of the Act, which is only to tax the turnover of a dealer. The situs of the 
sales has no rational connection to the levy of a tax at higher rate. 


(Tests to determine constitutional validity of a Statute—Rules of guidance indicated.) 

Metropolitan Casualtty Insurance Co. v. Brownell, 79 L. Ed. 1070 and The State of Bombay v. F, N. 
Balsara, (1951) S.C.R. 682 : (1951) S.C.J. 478: (1951) 2 M.L.J. 141 (S.C), referred. 

‘Petition under Article 226 of ihe Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith, the High Court will be pleased to 
declare that the continued levy of sales-tax on articles of food and drink sold or 
made use of in the preparation of articles sold in hotels, restaurants and boarding 
houses is illegal after the passing of Act No. LII of 1952 and chat the proviso to sec- 
tion 3 (1) of the Madras General Sales-tax is opposed to the Constitution of India 
and inoperative, and to call for the records in the above case and to quash the order 
of assessment passed against the first petitioner herein. 


K. V. Venkata Subromania and V. R. Narayanan, for Petitioners. 
The Assistant Government Pleader (K. Veeraswami) on behalf of the Respondents. 


The Order of the Court was pronounced by 


Rajagopalan, 7.—The only question that arises for consideration in this applica- 
tion under Article 226 of the Constitution is, whether the proviso to section 3 (1) 
(b) of the Madras General Sales-tax Act (Act IX of 1939) (herein after referred to 
as the Act), offends Article 14 of the Constitution and is, therefore, void and un- 
enforceable against the petitioners. 


The first petitioner is the lessee of a restaurant, the Canteens Ltd., and he is a 
“ dealer ” as defined in the Act, a dealer who sells articles of food and drink in a 
restaurant. The cecond petitioner, the Madras Hotels Association is an associa- 
tion of similar dealers in articles of food and drink. 


In the assessment year, 1952-1953, the first petitioner was assessed on a turn 
over of Rs. 94322-6-3, and unaer the proviso to section 3 (1) (b) of the Act, he was 
assessed to salcs-tax at the rate of Rs. 0-0-4} in the rupee on that turn-over. The 
assessment was completed by the assessing authority, the Deputy Commercial 
Tax Officer, on 4th September, 1953 and a notice of demand in the prescribed form 
was issucd to the first petitioner to pay the assessed tax. The first petitioner did not 
avail himself of the statutory remedies of appeal and revision for which the Act pro- 
vided. He challenged the validity of the statutory provision under which he was 
taxed, and he applied under Article 226 of the Constitution for the issue of a writ of 
certiorari or other appropriate writ to quash the order of assessment. 


The learned Government pleader took a preliminary objection to the main- 
tainability ofan application under Article 226 of the Constitution in the circumstances 
of this case. He pointed out that as the first petitioner had statutory remedies open 
to him provided by the Act itself to have the challenged assessment corrected, this 
Court should not in exercise of the jurisdiction vested in it under Article 226 of 
the Constitution issue a writ of certiorari even if the contention of the petitioners was 
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well founded, that the impugned provision under which the first petitioner was taxed 
was invalid. The learned' Government Pleader urged that the validity of the im- 
pugned provision need not be investigated at this stage in proceedings initiated by 
the petitioners under Article 225 of ihe Constitution. The existence of effective 
alternative rgmedies is by itself no bar to ihe assumption of jurisdiction under Article 
226 of the Constitution. Normally of course, it is a very relevant factor that the 
Court will take into consideration in deciding whether the jurisdiction undoubtedly 
vested in the Court under Article 226 of the Constitution, will be exercised in a given 
case. Whether the discretion should be exercised in favour of the first petitioner is 
the question. 


In the present case without availing himself of the statutory right of appeal 
the first petitioner has challenged the validity of the taxing provision in an applica- 
tion under Article 226 of the Constitution. None of the statutory tribunals, the 
assessing authority, the appellate authority, and the furiher appellate authority, 
the appellate Tribunal, all of them creatures of the statute, could have examined 
the validity of a taxing provision of the Act, which brought them into existence, 
and the provisions, of which Act they have to administer. In such a case where a 
person complains that the taxing provision in the statute offends a fundamental right 
of his guaranteed by the Constitution and is, therefore, void and unenforceable 
against him, the discretion of the Court: hould in our opinion, be exercised even at an 
earlier stage, because even at the stages at which an appeal is provided for by the Act, 
the validity of the impugned provision cannot be adjudicated upon by the Statutory 
Tribunals. No doubt in such a case writs of proh:bition have been recognised to 
stand on a different footing, from a case in wh'ch the relief asked for is a writ of 
certio'art, If before the asscssment was completed the first petitioner had asked 
for a writ of prohibition to restrain the assessing aw hority under the Act from assess- 
ing the first petitioner on ihe basis of a taxing provision, the constitutional validity 
of which was challenged by the first petitioner, the validity of the taxing provision 
would certainly have had to be examined by the Court. The fact that the assess- 
ment was completed in the case of the first petitioner does not, in the circumstances 
of this case, make any real difference to the question, should this Court exercise its 
discretion in favour of examining the validity of the impugned provision and pro- 
nouncing upon it at this stage, when the first petitioner has not availed himself of 
his statutory right of appeal, and his further statutory right of moving this Court in 
revision under section 12-B of the Act, afier the right of appeal to the appellate 
Tribunal has been availed of. The preliminary objection fails. 


The relevant portion of the Act runs thus— 


Section 3 (1). Subject to the provisions of this Act,— 
(a) Every dealer shall pay for each year a tax on his total turn over for such year, and 
(b) the tax shall be calculated at the rate of three pies for every rupee on such turnover -— 


Provided that if and to the extent to which such turn-over relates to articles of food and drink 
sold in a hotel, boarding house or restaurant, the tax shall be calculated at the rate of four and a half 
pies for every rupec, if the turn-over relating to those articles is not less than twenty-five thousand 
rupees.” 

Ex facie the impugned statutory provision, there is an apparent discrimination. 
One class of dealers alone is required to pay a h’gher tax thin the o her dealers. 
The charge is that that discrimination is irrational and to unconstitutional as it 
offends the fundamental right of the petitioners to the equal protection of laws 
guaranteed by Article 14 of the Constitutiton. The defence to that charge is that 
the validity of the challenged provision can be rested on the principle of reazon- 
able classification. 


Thee lines of classification run through the impugned provision, the proviso to 
section 3 (1) (0) of the Act ; (i) from the group of dealers is marked off one class of 
dealers, the dealers in articles of food and drink ; (ii) among the dealers in articles 
of food and drink a further division is made and dealers in such articles sold in a 
hotel, boarding house or restaurant are marked off from the other dealers in such 
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articles of food and drink ; (iii) there is a further division among dealers in articles 
of food and drink sold in hotel, boarding house or restaurant ; (a) those with a total 
turnever of Rs. 25,000 and more; (b) those with a turn-over of less than Rs. 25,000. 
When all these three lines of classifications converge that group of dealers is taxed at 
the higher rate of Rs. 0-0-4} in the rupee, while the other dealers to whom section 3 
(1) of the Act alone applies are required to pay only the lower or standard rate 
of Rs. 0-0-3. It should be more convenient to refer in the rest of this judgment to 
the statutory Class of dealers in articles of food and drink sold in a hotel, boarding 
house or restaurant as “ dealers in a restaurant.” 


The provise to section 3 (1) (b) of the Act was enacted by the amending Act, 
Act XV of 1949, that is before the Constitution came into force. The Constitution 
is not retrospective in its operation. Nonetheless the impugned statutory provi- 
sion has to satisfy the test of equal protection of laws guaranteed by Article 14 of the 
Constitution before it can be enforced now against the first petitioner. The initial 
presumption, of course, is in favour of the validity of the statutory provision in ques- 
tion. In Metropolitan Casualty Insurance Co. v. Brownell1, Stone, J., pointed out, 
“ Tt is a salutary principle of judicial decision, long emphasized and followed by this Court, that 
the burden of establishing the unconstitutionality of a statute rests on him who assails it, and that 
Courts may not declare a legislative discrimination invalid unless, viewed in the light of facts made 
known or generally assumed, it is of such a character as to preclude the assumption that the classi- 
fication rests upon some rational basis within the knowledge and experience of the legislatures. A 
statutory discrmmination will not be set aside as the denial of equal protection of the laws if any state 
of facts reasonably may be conceived to justify it.” 
In our opinion, those principles could well apply in testing the validity of any of 
the Acts in this country. Even though the legislature of the Province of Madras 
could not have been conscious of the limitation subsequently imposed by Article 
14 of the Constitution when the legislature enacted the impugned provision in 1949, 
if the Courts can reasonably conceive of any state of facts, which now exists, when the 
validity of the statutory provision is challenged, to justify the classificaticn on which 
the legislative discrimination could be based, it is the duty of the Court to upbold the 
validity oı the legislative provision. = 
In The State of Bombay v. F. N. Balsara®, the Supreme Court laid down some of 
the principles that should apply in testing the correctaess or otherwise of a claim of 
reasonable classification. Fazl Ali, J., observed: 
(4) The principle (of equality) does not take away from the State the power of classifying 
persons tor legitimate purposes. 
(5) Every classification is in some degree likely to produce some inequality, and mere pro- 
duction of inequality is not enough. 
(6) If a law deals equally with members of a well-defined class, it is not open to the charge 
of denial of equal protection on the ground that it has no application to other persons. 


2 While reasonable classification is permissible, such classification must be pasea upon 
some real and substantial distinction bearing a reasonable and just relation to the object sought to 
be attained, and the classification cannot be made arbitrarily and without any substantial basis.” 
What we have to see primarily in this case is, whether the ama taxing provi- 
sion, the proviso to section 3 (1) ( b) of the Act satisfies the seventh of the tests men- 
tioned above. 


We pointed out that there were at least three lines of classifications running 
through section 3 (1) (6) and the proviso thereto. All the three must satisfy the 
test cf reasonable classificaion. Even if cne fails to satisfy chat test, that would 
bring che impugned legislative provision within the scope of the ban imposed by 
Article 14 of the Constitution. 

The validity of the first distinction between dealers in articles of food and drink 
and other dealers was not challenged before us, and we have, therefore, no need to 
examine further whether that classification could by itself satisfy the test we referred 





to above. ° 
I. 2 L.Ed. 1070. 1951 S.C.R. 682 at 708, 709 (S.C). 
2 (1951) 2 M.LJ. 141: (1951) S.G.J. 478 : 
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Mr. Venkatasubramania Iyer, learned counsel for the petitioners, urged that 
neither œf the other two classifications bore a reasonable and just relation to the 
object of the Act, and that these classifications were arbitrary and without any sub- 
stantial basis. Since, in our opinion, that contention is well-founded with reference 
to the second of the classifications we havs listed. the distinction between dealers in 
articles of fo8d and drink sold in a restaurant and other dealers in such articles, 
that should suffice to deny the validity of the impugned provision, namety, the proviso 
to section 3 (1) (b) ofthe Act. We shall, terefore,icfrain from examining the rea- 
sonableness or otherwise of the third of the classifications based cn the monetary 
factor, the limit of Rs. 25,000. We propose not to express any opinion on that 
question. It is not, thersfore, necessary to decide in these proceedings, whether 
the principle laid down by the majority of the learned Judges of the Supreme Court of 
America in Stewart Dry Goods Co. v. Leunst, on which Mr. Venkatasubramania Iyer 
relied to a consideravle extent, shduld be applied to examine the validity of the 
proviso tc section 3 (1) (8) of the Act. 

No doubt in America a greater latitude is permissible in classification for 
purposes of taxation. It is not necessary tc tax everything to tax something. At 
page 587 of Willis on Cc nstitutional Law, the learned Author states : 

“The Supreme Court permits a wider discretion in classification under the power of taxation» 
if possible, than it does under the police power. Once reason for this undoubtedly is the urgent need 
for revenue by the various Governmental agencies. A State does not have to tax everything in 
order to tax something. It is allowed to pick and choose districts, objects, person, methods, and 
even rates for taxation if it does so reasonably. The Constitution does not say how cases shall be 
decided. All it says is that the States shall not deny to any person within their jurisdiction equal 
protection of the lows. It does not say when persons are within the jurisdiction of a state nor what 
are equal laws. As a consequence the Supreme Court decides cases as it thinks they ought to be 
decided with no other mandate than one to decide. The Supreme Court has been practical and has 
permitted a very wide latitude in classification for taxation ”. 

The same principles can well apply in deciding whether a given statutory 
provision satisfies uhe test of equal protection of laws guaranteed by Article 14 of 
our Constitution. It should be obvious that taxation laws also should stand the test 
of the equal psotection cf laws guaranteed py Articl: 14 of the Constitution. The 
seventh cf the tests formulated py the Supreme Cowt in Balsara’s case*, which we 
have extra ted above, has te be satisfiea by the picviso t> section 3 (1) (b) of the 
Act before its validity can be upheld by this Cowt. Has that test been satisfied 
in this case for justifying the distinction between dealers in articles of food and drink 
who sell such articles in hotels, boarding houses and restaurants, and other dealers in 
the same ccmmodities sold *Isewhere than in hotels, boarding houses and 
restaurants, is the real question. 

The object of the Act as set out in the preamble is to provide for the levy of a 
general tax on the sale of goods in the State of Madras. The tax is on the turn- 
over of a dealer ; the turnover is made up of the individual transactions of sale or 
purchase. In the present case, we are concerned only with the turnover of sales, 
‘Though the apparent incidence of the tax is on the dealer and on his annual turn- 
over, it has been repeatedly recognised by the Court that the ultimate economic 
incidence is on the consumer, the tax payable on the occasion of the sale being reflected 
in the prices paid by the consumer when he effects the purchase. Whether it is the 
apparent or the teal intidence of the tax that is the object of the levy under the 
Act may not make any reasonable difference in principle to the question we have 
to consider, whether there is a reasonable and just relation between the classification 
and the object of the Act. A classification which may be reasonable if the object 
of the legislation, for example, is to safeguard public health, may not be reasonable 
under different circumstances, for example, when the objects of the Act is to tax 
the turnover of a dealer. 

Even after listening to the full and exhaustive arguments of the learned Govern» 
ment Pleader, we must confess our inability to visualise a just and reasonable rela- 
tion between the impugned classification underlying the proviso to section 3 (1) (6) 





1% 79 L.Ed. 1054. (1951) S.C.R, 682 (8.C.). 
2. (1951) 2 M.L.J. 141 : (1951).S.C.J. 478 : 
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of the Act, and the object of the Act. Dealers in articles of food and drink with a 
turn of Rs. 25,000, and more are divided into two classes for purposes of taxation,,. 
and those that sell such articles in a hotel, boarding house or restaurant have to pay 
a higher tax. Normally, of course, only articles of food and drink prepared in the 
kitchen of the restaurant are sold in that restaurant. Even so, articleg of food and 
drink sold in the restaurant are subjected to a higher tax. But the articles prepared 
by the same dealer and probably in the same kitchen will be subjected to a lower tax 
if sold in a shop next door or sold from a mobile van, both of which are familiar 
usages of such dealers in this City. Let us take another example. A dealer who 
sells cakes and pastries at a shop will pay less. He will pay more by way of tax if 
he sells the articles in a restaurant attached to or detached from hisshop. The normal 
expectancy of consumption on the premises of the articles sold in a restaurant may 
not serve as an acceptable basis for the distinction. A daily turnover of about 
Rs. 70 is enough to attract the higher rate. Aerated water sold at a stall for . 
consumption there will cost less than the same aerated water sold in a restaurant, on 
the assumption that the consumer ultimately pays. 


Learned counsel for the petitioners pointed out that retail dealers in oilman- 
stores also sell articles of food and drink, and many of them may have a much larger 
turnover than the proprietor of a restaurant. The former pays less than the latter. 
It is no doubt a relevant factor, but even if we confined ourselves to a consid:ration 
of the type of articles sold in a restaurant, we are unable to perceive a rational connec~- 
tion between the levy of the tax at a higher rate and the situs of the sales, 

Itis not for instance a tax on avocation. Neither is it a tax on business premises. 
Considerations of control of public health are not germane to the levy or the inci- 
dence of the tax. It is a taxon sales, i.e., on the total turn-over of the sales. What 
then is the reasonable and just relation of the sale in a restaurant to the levy of the 
tax, which factor is absent when identical articles of food and drink are sold 
elsewhere, for example, in shops and in mobile canteens. 

The learned Government Pleader urged that we could take note of some fea-- 
tures of trade in restaurants, which he contended would sustain his claim of rea- 
sonable classification and a just relation thereof to the object ofthe Act. The learned 
Government Pleader pleaded that the turn-over of sales of articles of food and drink 
was normally higher in a restaurant than at other places where such articles are sold. 
That contention may not be quite correct. The Act itslef provides for three classes 
of restaurants : (1) those with a turn-over of less than Rs. 10,000, which are exempt 
from the levy ofsales-tax ; (ii) those with a turn-over between Rs 10,000 and 
Rs. 25,0 0 which pay at the standard rate of 3 pies ; (iii) those with a turn-over of 
Rs. 25,000 and more which pay the higher rate. It should be difficult to sustain a 
claim that ineach of these classes the position of the proprietor of a restaurant 
compares favourably with that of any other dealer in articles of food and drink. 
As we pointed out earlier, even if we take into account only the comparatively 
limited types of the articles of food and drink in the sale of which restaurants 
specialise, and even if we further limit the consideration to dealers with a turn-over 
of Rs. 25,000 and more, there appears to be no rational basis, consistent with the 
scheme of the Act, for the statutory discrimination against keepers of hotels, 
restaurants and boarding houses, which marks them out for a higher rate of tax, 
under the proviso to section 3 (1) (b). : 

The learned Government Pleader urged next that restaurants specialise only 
in the sale of articles of food and drink, and they are, therefore, different from other 
dealers. That is no real answer to the charge of discrimination as between the two 
classes even inthe limited group of dealers in articles of food and drink. A further 
basis for classification that the learned Government Pleader suggested was that, 
because of the facilities for service available in hotels and restaurants, those dealers 
were in a position to charge higher prices for articles of food and drink they sold 
than other dealers in articles of food and drink. It is not enough to seek a basis for 
classification. That classification must have a reasonable and, just relation to 
the objects of the Act, which, we have again to point out, is really to tax the 
turnover of sales. That reasonable and just relation we are unable to discover in 
the impugned classification. 


I KUPPUSWAMY GRAMANI 0. STATE OF MADRAS. 185, 


In our opinion, the distinction between two classes of dealers in articles of food 
and drifk with an annual turn over Rs. 25,000 and more: i.e., (i) dealers in such 
articles of food and drink sold in hotels boarding house: and restaurants: (ii) dealers 
in such articles of food and drink sold elsewhere, has no reasonable or just relation 
to the object the Act, which is to tax the turn-over of the sales of a dealer. The 
apparent discrimination, which results in one class of such dealers being singled out 
for levy of tax at a higher rate, has not been explained by any classification with a 
reasonable basis, having a just and reasonable relation to the objert of the Act. 
We are of opinion that the proviso to section 3 (1) (b) of the Act offends Article 14 
of the Constitution and is, therefore void and unenforceable against the first peti- 
toner. 


Since the assessment of the first petitioner was on the basis of a taxing provision 
which, in our opinion, is invalid, the assessment will have to be set aside by the issue 
ofa writ of certiorari. He could have been taxed under section 3 (1) (b) of this Act, 
but not under this proviso to section 3 (1) (b). 


The petition is allowed. The rule is made absolute. The petitioners will be 
entitled to their costs. Counsel’s fee Rs. roo. 


R.M. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Frasenr :-—Mkr, Justice Sussa Rao. 
R. Kuppuswamy Gramani A ..  Petitioner* 


U 


The State of Madras, represented by the Collector of Chingleput 
and another .. Respondents. 


Madras Revenus Recovery dci (LI of 1864), section 52—Prorisions for recovery of ` all sums due to the 
State Government including compensation for any loss or damage sustained by them in consequence of a breach of 
contrast” (inserted by Act XV of 1939)—If inconsistent with Article 14 of the Constitution of India (1950), 
and therefore void. * 

The provision in Madras Revenue Recovery Act, section 52, for recovery of “all sums due to 
the State Government including compensation for any loss or e sustained by them in conse- 
quence ofa breach of contract” (inserted by Act XV of 1939) no doubt discriminates the State from 


any other person in the matter of realising adebt. But there is a reasonable basis for the classifica- 
tion and therefore the provision is valid. 


The modern democratic State is not a police State. It is within a welfare State or one attempting 
to become a welfare State. Its activities are manifold permeating the daily life of society. It takes 
on hand many social and ameliorative activities and to implement the same enters into commercial 
transactions with other persons. If it should function effectively it is the duty of the State to realise 
the amounts spent on such actitivities as early as possible. Public interests demand that such dues 
should be collected expeditiously. In this context no private individual can be put on a par with 
the State. Nor does the impugned provision finally preclude the affected party from getting his 
rights decided in a Court of law. Section 59 of the Act saves such right. ‘The classification therefore 
is not arbitrary or unreasonable. 

Quaere.—Whether “ State ” is a person within the meaning of Article 14 of the Constitution. 

Scope of Article 14 of the Constitution re-stated. Judgments in W.P. No. 296 of 1951 and W.P, 
No, 568 of 1952, followed. 

' Accordingly the amounts due from a licensee under the Madras Rice Ration Scheme in respect 
re rice supplied to him for distribution can be recovered under section 52 of the Revenue Recovery 
t, 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be p'e>sed to issue a writ of mandamus directing the res- 
pondents herein or their officers to forbear from proceeding to act under the pro- 
visions of the Madras Revenue Recovery Act (II of 1864) in respect of the rice 
mill belonging to the petitioner herein situate at Red Hills. 


N. Rajagopala Ayyangar and N. S. Raghavan for the Petitioner. 
The Goverfiment Pleader (P. Satyanarayana Raju) for the Respondents. 





* C.M.P. No. 4127 of 1951. agth September, 1952. 
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The Court made the following 


OrpeR.—This is an application under Article 226 of the Constitution $f India 
for issuing a writ of mandamus restraining the respondents and their officers from 
proceeding to act under the provisions of the Madras Revenue Recovery Act (II 
of 1864) in respect of the rice mill belonging to the petitioner. The petitioner was 
a wholesale dealer under the Madras Rice Ration Scheme in Cholavaram firka 
for a period of one year from October, 1949 to October, 1950. During that period 
he became indebted to the Provincial Government in respect of rice, milo and wheat 
supplied to him in a sum of about Rs. 25,000. The licence was not renewed for 
the year 1950-51. He alleged in the <ffilavit that he had paid over nearly Rs. 
11,000. It is represented to me that the balance of the amount due to the Govern- 
ment was also paid off. Ifthe debt had been discharged in full, the Government 
would no doubt drop the proceedings. But I shall proceed with this application 
on the basis of the allegations made in the affidavit. To realise the amount due, 
the Tahsildar as an officer empowered in this behalf was bringing the mill and its 
machinery to sale under the provisions of the Madras Revenue Recovery Act. The 
petitioner alleging that section 52 of the said Act, which confers a power on the 
Government to recover the said amounts due through the machinery of the Revenue 
Recovery Act is constitutionally bad, filed the aforesaid writ for restraining the 
respondents from bringing the mill to sale. 


Section 52 of the Madras Revenue Recovery Act reads : 


“ All arrears of revenue other than Jand-revenue due to the Provincial Government, all advances 
made by the Provincial Government for cultivation or other purposes connected with the revenue 
and all fees or other dues payable by any person to or on behalf of the village servants employed in 
revenue or police duties, and all cesses lawfully imposed upon land, and all sums due to the Provin- 
cial Government including compensation for any loss or damages sustained by them in consequence 
of a breach of contract may be recovered in the same manner as arrears of land revenue under the 
provisions of this Act, unless the recovery thereof shall have been or may hereafter be otherwise 
specially provided for”. 


The impugned clause of the section, namely, 


e 
“ and all sums due to the Provincial Government including compensation for any loss or damage 
sustained by them in consequence of a breach of contract ” 


has been inserted in the section by Act XV of 1939. This clause is alleged to be 
inconsistent with Article 14 of the Constitution of India and therefore is void. 
Article 14 says : 


“ The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India”. 


I had more than one occasion to consider the scope of this article. In W.P. No. 
296 of 1951, after noticing the various cases cited at the Bar I summarised the law as 
follows : 


“* All persons are equal before the law is fundamental of every civilised constitution. Equality 
before law is a negative concept, equal protection of laws is a positive one. The former declares 
that every one is equal before law, that no one can claim special privileges and that all classes are 
equally subjected to the ordinary law of the land ; the latter postulates an equal protection of law 
alike in the same situation and under like circumstances. No discrimination can be made either 
in the privileges conferred or in the liabilities imposed. It has also been held, for without that appa- 
rently just laws may in their application be so abused as to subvert the fimdamental concept of equality 
before law, that the law should be applied by public authority without arbitrariness or discrimination. 
The law though apparently fair but contains inherent possibilities for discrimination and arbitrary 
action, is in itself bad, But these propositions conceived in the interests of the public, if logically 
stretched too far, may not achieve the high purpose behind them. In a society of uncqual basic 
structure it is well nigh impossible to make laws suitable in their application to all the persons alike. 
So a reasonable classification is not only permitted but is necessary if society should progress. But 
such a classification cannot be arbitrary but must be based upon differences pertinent to the subject 
in respect of, and the purpose for which it is made ”. 


To this statement, in W.P. No. 568 of 1952 I added the following passage of Professor 
Willis : r 
“ If any state of facts can reasonably be conceived to sustain a classification, the existence of 


that state of facts must be assumed and that one, who assails a classification, must carry the burden 
of showing that it does not rest upon any reasonable basis ”. 


1q] KUPPUSWAMY GRAMANI V. STATE OF MADRAS (Subba Rao, 7.). 187 


Both the learned counsel appearing for the parties argued their cases on the basis 
of the aforesaid statement of law. The contention of the learned counsel for the 
petitioner may be briefly stated thus. The sums payable to the Government are 
amounts payable in respect of commercial transactions which are similar to those 
that are engred into between two persons. The clause makes an unreasonable 
discriminatidn between the Government and a peison other than the Government. 
In the case of the Government, they can decide for themselves whether and what 
‘amount is due from the other party. They can recover that amount by resorting 
to the coercive process under the Revenue Recovery Act. In the case of any 
other person, he files a suit for the ascertainment of the amount due, obtains a 
decree and executes that decree through Court. This discrimination in favour 
of the State and against other persons which enables the State to decide its own cause 
and recover the amount by summary procedure offends the principle of equal 
protection of the laws enshrined in Article 14 of the Constitution. Aleeenatively, 
1t is contended that the operation of the impugned clause should be confined at 
least to admitted debts. 


There cannot be any doubt that the impugned clause discriminates the State 
from any other person in the matter ofrealising a debt. But the question is whether 
the said act of discrimination can be justified on the basis of a reasonable classifica- 
tion. What is the object and purpose of the classification in this case? Is there 
any reasonable basis for it, having regard to the differences between the persons 
classified ? The purpose of the classification is apparent. The modern democratic 
State is not a police State: It is within a welfare State or one attempting to become 
a welfare State. Its activities are manifold permeating the daily life of society. 
It takes on hand many social and ameliorative activities and to implement the 
same enters into commercial transactions with other persons. The present one 
is one of such transactions entered into by the State in discharge of the duties of 
the welfare State. If it is the duty of the State to implement such policies, it is 
equally its duty, if it should function effectively, to realise the amounts spent on 
such activities as early as possible. Public interests demand that such dues should 
be collected expeditiously. In this context no private individual can be put on 
a par with the State. Nor does the impugned clause finally preclude the affected 
party from getting his rights decided in a Court of law. Section 59 of the Act 
saves such a right. The provisions of sections 52 and 59, in my view, attempt to 
reconcile the paramount interests and duties of the State with the just rights of 
private individuals. The classification therefore is not arbitrary. There is rea- 
sonable basis for the classification, having regard to the obvious differences between 
the State and the private individual in their relation to the object underlying the 
impugned legislation. I therefore hold that the classification is not arbitrary 
but is based upon differences pertinent to the subject in respect of, and the purpose 
for which it is made. 


The learned Government Pleader then contended that the State is not a “ per- 
son” within the meaning of Article 14 of the Constitution of India and therefore 
Article 14 does not prevent a discrimination in favour of the State. A similar 
argument was raised in Motilal v. Uttar Pradesh Government. A Full Bench of the 
Allahabad High Court expressed conflicting views on the question though the 
majority was inclined to hold that the word “ person”? is comprehensive enough 
to take in a State. It is not necessary to express my final opinion on this question 
as I am disposing of the application on the other point. 

In the result the application fails and is dismissed with costs. 

KS. Application dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i FRESENT :—MR. JUsTICE SOMASUNDARAM. 
M.A.M. Subbiah Ambalam .. Petitioner* 


v. % 
The Commissioner, Karaikudi Municipality and another... Respondents. 


Madras District Municipalities Act (V of 1920), sections 183 and 313—Featlure to take out licence—When. 
an offence as such—Non-payment of licence fee where licence is not obligatory—If an offence. 

Under the scheme of licensing under the Madras District Municipalities Act there are several 
enumerated categories of acts for which a licence from the municipality is a pre-requisite and a person 
is prohibited from doing those acts without a licence. In such cases if a licence from the municipality 
has not been taken and the act is done the person who does such an act is liable for punishment for 
not taking out a licence. But there are certain acts like putting up sun-shades, verandahs, balconies, 
etc., that project over a street which may be done by an owner subject to the terms and conditions of 
the licence that may be granted by the municipality. If these acts are done without obtaining a 
licence, it is open to the municipality to issue notice for removal of the encroachment and on failure 
to remove the encroachment, the person can be prosecuted under section 313 (e). But he cannot be 
prosecuted for not taking out a licence or for non-payment of licence fee. 
` E Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898,. 

raying the High Court to revise the orders of the Court of the District Magistrate 
Judicial), Ramanathapuram at Devakottai, dated 31st January, 1955 and made in 
C.A. Nos. 75, 76 and 82 of 1954 respectively preferred against the orders of the Court 
of the Sub-Magistrate of Karaikudi, dated 15th November, 1954, and 251h November, 
1954. and made in C.C.Nos. 2239 and 2248 of 1954 and 2247 of 1954 respectively. 


R. Balasubramanian, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), on behalf of the State. 
U. Scmasundaram for M. Murugappa Chettiar, for Respondent in all the petitions, 


The Court made the following 

Oz xER.—This is a revision against a conviction under the District Municipalities 
Act. The petitioner herein has a house in a street called Uttamavinayakar Lane 
within the limits of the Karaikudi Municipality. He had committed certain 
encroachments by putting up certain tops and also some steps in front of his house.. 
He appears to have been taking out a license under section 183 (1) paying the usaul 
fee for such a license. But, in the year in question he did not pay the necessary fee 
and obtain the license. He was, therefore, prosecuted for not taking out a license 
and he has been convicted by the Courts below under section 183 read with section 
313 (c) of the Act. 


It is contended here that this is not one of those cases where a person is compel- 
led to take out a license, without which he is prohibited from doing those certain acts, 
All such acts are covered by Chapter XII of the Act, which mentioned the various 
acts for wh‘ch a license or permission from the municipality is a pre-requisite. In 
such cases where a license or permission from the municipalizy has not been taken 
and the act is done, then certainly the person who does such an act is liable for punish- 
ment for not taking out a license. But under section 183 of the Act, the Council 
may {italics mine) grant a license, subject to such conditions and restrictions as it 
may think fit, to the owneror occupier of any premises to put up varandahs, balconies, 
sun-shades, weather-frames and the like, to project over a street, or in 
streets in which the construction of arcades has been sanctioned by the council, 
or to construct any step or drain-covering nece sary for access. Under clause 6 of 
section 183, on the expiry of any period for wh’ch a license has been granted under 
“this section, the executive authovity may, without notice, cause any p-ojection or 
construction put up under sub-section (1) or (2) to be removed, and the cost of so 
doing shall be recoverable in the manner povided in section 344 from the person to 
whom the license was granted. Now, under the provisions of this section, if the 








* Cr.R.C. Nos. 808 to 810 of 1955. 28th March, 1956. 
(Cr.R.P. Nos. 766 to 768 of 1955). 
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occupier or owner of any premises wants to put up steps or tops, as the petitioner has 
done, has no doubt to obtain the permission of the municipality. Otherwise 
this encroachment is liable to be removed. If he does not obtain the license, it is 
open to the Ee peed to issue a notice to him to remove the encroachment and on 
failure to remove the encroachment the pe:son can be prosecuted under section 313 
(c) of the Aof. In fact, the notice that has been issued in this case to the petitioner 
only calls upon him to renew his license by paying the license fee of Rs. 9, plus a 
penalty of Rs. 3 in advance and obtain the license, and it states further that if he 
fails to do “o, for the offence of encroachment he will be prosecuted under section 313 
of the Act. He can, therefore, be only prosecuted for non-removal of the encroach~ 
ment, if after notice he does not remove it. If he does not pay the license fce he 
does not get the license and the offence becomes one of encroachment in a public 
street for which he can be prosecuted after giving notice if he does not comply with 
the notice. But he cannot be prosecuted for not taking out a license. It is for the 
alleged offence of not taking out a license by paying the licence fee in advance that 
the petitioner has been convicted. In cases of this nature, persons cannot be pro- 
secuted for not taking out a license but they can only be prosecuted for failure 
to remove the encroachment. 


The offence of which the petitioner has been convicted has not been made 
out. The conviction and sentence are, therefore, set aside and the petitioner is 
acquitted. The fine and the license fee collected will be refunded. 


This acquittal does not mean that the municipality cannot by issuing a proper 
notice call upon the petitioner to remove the encroachment. It is still open to 
the municipality to issue the necessary notice calling upon him to remove the en- 
croachment and if he does not do so to prosecute him under section 313 (c) of the 
Act. 


Same order in Criminal R.C. Nos. 809 of 1955 and 810 of 1955. 
R.M. ———- Convictions and sentences set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GovinpA MENON AND MR. Justice RAMASWAMI. 


N. S. Sreenivasa Rao .. Petitioner* 
v. 


G. M. Abdul Rahim Sahib i .. Respondent. 


Madras Agriculturists’ Relief Act (IV of 1938), section 13—~Applicability. 

The expression ‘interest duc’ in section 13 of the Madras Agriculturists’ Relief Act must be 
understood as ‘legally due or payable’. It means the amount which the creditor can obtain by 
resort to due legal process and not what he could obtain by illegal methods or under a mistaken notion. 
The expression ‘interest due’ cannot be read as “ interest outstanding and not paid”. 

Hence section 13 of the Act relating to scaling down will apply even to cases where interest has 
been paid and appropriated at a rate higher than what is laid down in that section. The payment 
of interest by a debtor at a rate higher than that fixed by the Statute could only be deemed to be 
under a mistaken belief that in law the creditor 18 entitled to the higher rate of interest. It would 
not have been the intention of the debtor to pay the higher amount willingly and voluntarily. 

Where a statute provides for and regulates payment of a debt in a particular manner and toa 
particular extent a debtor paying any amount in excess must be deemed to have acted in ignorance 
of the law and should be entitled to get back the amount so paid in excess. ‘The mere fact that in- 
terest at a higher rate was paid and has been appropriated as such makes no difference. 

Ramalakshmi v. Gopalakrishna Rao, (1944) 2 M.L.J. 285, doubted. 

Malhkarjuna Rao v. Tripura Saundary, (1953) 2 M.L.J. 313, Rajah Venkatarama Rao v. Seshayya, 
(1953) 2 M.L.J. 520 and Dhanakotia Pilla: v. Narayana Iper, (1955) 2 M.L.J. 569, followed. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise the 
decree of the Court of the District Munsif of Tirupattur, dated 12th November, 
1953 and passed in S.C.S. No. 375 of 1953. 


* C.R.P. No. 232 of 1954 and 2oth March, 1956. 
S.A. No. 2465 of 1952. 
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S. Ramchandra Ayyar for Petitioner in C.R.P. No. 232 of 1954 and for Res- 
pondent in S.A. No. 2465 of 1952. ' a 


`G. R. Fagadisan for Respondent in C.R.P. No. 232 of 1954 and for Appellant 
in S.A. No. 2465 of 1952. 

The Judgment of the Court was delivered by % , 

Govinda Menon, J—The question that arises in this Civil Revision Petition is 
one regarding the applicability of section 13 of the Madras Agriculturists’ Relief 
Act (Act IV of 1938). As it is an important one, the matter has come up for decision 
before the Bench. 


On nd April, 1944, the defendant executed a promissory note in favour of the 
plainuff for a sum of Rs. 200 agreeing to pay interest at 12 per cent. per annum. On 
13th March, 1947, there was a payment of Rs. 70 endorsed on the p-omissory note, 
and expressly stated to be towards the interest due. Similarly on 8h June, 1949, 
ano her payment of Rs. 30 towards the interest was made, and there were further 
payments of Rs. 35 on 23rd February, 1950 and Rs. 50 on ist September, 1952, 
towards interest as such. Appropriating ihese payments towards interest, the 
plaintiff brought the suit for recovery of Rs. 233-5-0 which according to him consti- 
tuted the principal and balance of interest at ihe contract rate. 


The contention of the defendant was that the payments already made should be 
appropriated in the manner contemplated under section 13 of the Act that is to say, 
the rate of interest should be only 5$ per cent. as contemplated by that section and 
any amount in excess of that sum should be adjusted towards the principal. The 
lower Court accepting the defendant’s contention decreed the suit on the basis of 
appropriation of interest at the statutory rate, and not at the contract rate, that is 
the plaintiff was entitled to take only interest at the rate of 54 per cent. and not 12 
percent. Aggrieved by that decision the plaintiff has come up in revision and con- 
tends that the amounts already paid should be deemed to have been appropriated 
by consent of parties towards the interest due at the contract rate, and therefore, 
the plaintiff is entitled to get the principal with 5$ per cent. interest from 1st Sep- 
tember, 1952, that is when the interest was paid last. 


The chief argument of Mr. S. Ramachandra Iyer for the petitioner is that section 
13 of the Act unlike sections 8 and 9g speaks of ‘interest due on any debt’. Whereas in 
section 8 what is stated is that debts incurred before rst October, 1932, shall be scaled 
down in the manner mentioned there and section g lays down the mode of scaling 
down of the debts incurred on or after 1st October, 1932. According to the learned 
counsel, the distinction is that when the parties come to Court requesting for scaling 
down of debts, either incurred before 1st October, 1932 or after 1st October, 1932, 
the provisions of section 8 or g respectively may be applied ; but with regard to any 
debt incurred after the commencement of the Act, when a party comes before Court 
and seeks enforcement of the contract, whatever has been paid as interest should be 
considered as having been appropriated as a result of settlement and therefore, even 
if a higher rate of interest has been paid, such payment would not come within the 
mischief of the section. In other words what is argued is interest due must be read 
as interest “outstanding and not paid”. Where therefore, there has been an 
appropriation of interest at a higher rate than what is laid down in section 13, it 
should be deemed as if there is no interest due when remedy is sought for in a Court 
of law, and that there can be no reopening of settled transactions. Learned 
counsel relies upon the observations contained in Ramalakslmi v. Gopalakrishna Rao}, 
where it was held that in the case of a promissory note uxccuied afier ihe commence- 
ment of Act IV of 1938, carrying interest at 12 and 3/8 per cent. higher than what is 
laid down in section 13, and where there were series of payments of interest expressly 
appropriated by endo:sements in a suit for the principal together wih interest 
at ihe contract rate where the debtor claimed :elief under section 13 of the Act, that 
payments having been made and appropriated towards interest atahe contract rate 


m 
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under a mistake of law, cannot be got back and reappropriated towards principal, 
50 as to e the whole of the accrued interest amenable to the process contemplated. 
under section 13. Wadsworth, J., who delivered judgment referred to the observa- 
tions of the same Bench in C.M.A. 387 of 1942, following Sharp Brothers and Knight v. 
Chant}, The underlying principle on which the learned Judge held that payments 
once made e&nnot be reopened was based upon a mistake of law, as it is well esta- 
blished that a payment under a mistake of law cannot ordinarily be recovered 
through Courts. 

Their Lordships of the Privy Council in Shiba Prasad Singh v. Srish Chandra®, had 
to consider the effect of payments alleged to have been made under a mistake of law 
for the application of sections 21 and 72 of the Indian Contract Act and in the judg- 
ment of Lord Reid, we find the principle stated which can be applied to the present 
case. In that case what happened was that in a mining lease the lessee was bound 
to pay royalties at a certain rate upto a particular period, and later on at a reduced 
rate, but even after the expiry of the date upto which the higher rate had to be paid, 
the lessee continued to pay at the higher rate, and so over paid the lessor. The 

uestion arose as to whether the lessee was entitled to set off the over payment against 
the royalties, which subsequently became due. Their Lordships thought it was 
clear that there was no intention to make a present to the lessor the money, which 
wasreally not due, and the money was paid under a mistaken belief that it was legal- 
ly due. In such circumstances, the lessee was entitled to set off the amount of the 
over payment against the fuiure royalties. At page 302 the following observations 
are seen : 

“ Payment by mistake in section 72 must refer to a payment which was not legally due and which 
could not have been enforced ; the ‘ mistake’ is thinking that the money paid was due when in fact 
it was not due. There is nothing inconsistent in enacting on the one hand that if parties enter into 
@ contract under mistake in law that contract must stand and is enforceable, but on the other hand 
that if one party acting under mistakes of law paystoanother party money which is not due by 
contract or otherwise, that money must be repaid”. 

It is clear that in the present case, the payment of interest were paid under the mis- 
taken belief that in law, the plaintiff is entitled to the higher rate of interest, and we 
are of opinion that it would not have been the intention of the defendant to make a 

resent of the larger sum of money to the plaintiff. Under these circumstances, the 
foundation on which Ramalakshmi v. Gopalakrishna Rao®, is rested is somewhat shaky. 
It is not a universal principle of law that money paid under a mistake of law cannot 
be recovered. Where a statute provides and regulates payments in a particular man- 
ner, and to a particular extent a person paying amounts in excess of that should be 
considered not to have done it willingly or voluntarily and with the object of making a 
present, but he must be deemed to have acted in ignorance of the law, and there- 
fore, should be entitled to get back the amount. 

The more recent trend of authority in this Court is against the contention put 
forward by the petitioner’s learned counsel. In Mallikarjuna Rao v. Tripura Saun- 
dary’, the decision of the learned Chief Justice was on the same footing. What 
happened there was that a promissory noteexecuted prior to the commencement of 
Act IV of 1938 was renewed subsequent to the Act for the full amount due under the 
earlier note, without taking into account the statutory reduction of the liability, 
and when a suit was brought to enforce the promissory note and realise the money, 
the contention put forward was that to that extent, to which the excess money nct 
legally due was made the subject of consideraton, the promissory note was not 
supported by proper consideration. The learned Chief Justice held that the plain- 
tiff in such a case cannot recover anything more than what would be found due and 
properly payable under the prior note, after applying Act IV of 1938. In coming 
to h sconclusion an earlier decision of Patanjali Sastriand Sh h vbuddin, JJ., in A.S. 
No. 2g0 of 944 was referred to and followed. An argument that there was no hing 
in law wh ch would render invalid a promire to pay a larger sum of money on receipt 


3. (1944) 2 M.L.J. 285. 
4 Nes) 2 MLJ. 313. 
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of a smaller amount was repelled. It is now definitely settled that section 13 applies 
to debts incurred after the commencement ofthe Act. See Thinwengadatha Ajyangarv. 
Sannappan Seroait, wheiher such transaction be in discharge of prior debts or not 
Also Pulimati Krishnamurthy v. Baggavarapu Narayana*. A Bench to wh'ch one of us 
was a party in Rajah Venkatarama Rao v. Seshayya®, took the view that under the Madras 
Agriculturists’ Relief Act, a creditor is not entitled to retain paymer%s made after 
1st October, 1937,towards interest in excess of the interest payable under the provi- 
sions of the Act without adjusting that towards the principal. Though that related to 
a transaction to which section g applied, still we see no reason to depart from the 
principle laid down there. In Veeraraju v. Balakoteswara Rao*, a Full Bench held 
that a creditor is notentitled to retain payments made after yst October, 1937, 
towards interest in excess of the rate payable under the provisions of the Act 
without, adjusting that towards the principal. That decision was followed by the 
Bench to which one ofus was a party. A later Full Bench in Suryanarayana v. Venkata- 
ramina Rao®, was distinguished on the ground that there has been a settlement of 
accounts, and a fresh document executed by the debtor, which necessarily had the 
-effect of discharging the interest on the one hand and appropriating payment on 
the other, in which case Explanation 1 to section 8 applied. In a more recent case 
in Dhanakotia Pillai v. Narayana Iyer®, Kri: hnaswami Nayudu, J., followed the judg- 
ment of the learned Chief Justice in Mallikarjuna Rao v. Tripura Saundary’, and held 
that where a promissory note was executed after the commencement of Madras 
iculturists’ Relief Act in renewal of an earlier note, which was liable to be scaled. 
down under the Act the valid consideration for the latter note would only be such 
of the amount as would be properly collected by the application of the Act. There- 
fore any excess amount which formed the consideration for the subsequent promis- 
-sory note should be deemed to be not a valid consideration. 


Mr. Ramachandra Iyer contends that in all the cases referred to above, the 
-earliest transaction was one antecedent to the coming into operation of Act IV of 
1938, and therefore not strictly ad idem to the present case, where the transaction took 
place only after the commencement of Act IV of 1938. We do not think that any 
such distinction can be made. He also invited our attention to the*distinct’on ‘hit 
-ex sts in the phraseology of sections 8 and g on the one side and section 13 on the o her 
and invited us to hold that interest due in section 13 must be understood as interest, 
outstanding. In our opinion, the expression “interest due ” mustbe under stood as 
“legally due” or payable. The word “due” has various connotations, but no- 
where is it understood as implying anything o her than having a legal justification. 
For example the expression‘due process of law’ has always been understood as con- 
noting something above a mere statute law. So when the legislature used the 
words ‘ interest due’, we have to take it that what was contemplated was the amount 
which the creditor can obtain by resort to due legal process, and not what he could 
obtain by illegal methods or under a mistaken notion. 


Mr. Ramachandra Iyer then posed the question that if the debtor had paid off 
the entire principal with interest at the contract rate, which is much more than the 
statutory one under section 13 would it be open to the debtor to have recourse to legal 
proccedings for the recovery of the excess interest paid byhim when once the transac- 
tion is closed and nothing remained on the promissory note. Reference was also 
made to the provisions of the Usurious Loane Act, with regard to the reopening of 
transactions, But we have to bear in mind that such considerations are beside the 
point, because section 13 applies only to proceedings for the recovery of a debt, and 
when a person has overpaid his creditor, at the time the transaction is closed, it is 
not open to the creditor to take any proceedings for the recovery of a debt, and a suit 
by the debtor for refund of the excess amount paid would nat be a proceeding for 
the recovery of the debt as contemplated under the Act. Such being the case, it 
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máy be probably impossible for a debtér to get back the amount, which he has 
already#paid. . 

Our attention was also invited to a recent decision of Rajagopala Ayyangar, J., 
in Kondayya Chetty v. Sivasankara Naicker. But we do not think that the obser- 
vations of th@ learned Judge are in any way helpful for the discussion in the 
present case. 

It seems to us, therefore, that the lower Court was right in holding that the 
plaintiff was entitled to interest only at the statutory rate. The Civil Revision 
Petition is, therefore, dismissed with costs. 

S. A. No. 2465 of 1952. 


The learned District Judge was of the opinion that because there is no provi- 
sion in section 13 similar to the proviso to section g (1) of the Act, it is not possible 
for the debtor to ask a Court to go behind ithe promi:sory note of 1948, and 
take the earlier promissory note as the starting point. For the reasons given by us 
in the judgment already delivered in the Civil Revision Petition, the starting point 
should be the promissory note of 13th March, 1946, and the interest payabie should 
be at the rate of 5} per cent. and any excess payment :hould go towards the discharge 
of the principal, with the result that to that cx'ent there would be no consideration 
for the promissory note of and April, 1948. Vide vhe decisions in Mallikarjuna Rao v. 
Tripura Sundari*, and Dhanakotia Pillai v. Narayana Iyer?. The decree of the lower 
appellate Court is therefore correct and the Second Appeal is dismissed in view of 
the fact that defendants 1 and z have not preferred the memo. of cross-objections. 


R.M. Petition and appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice, AND Mr. Justice PANCHAPA- 
KESA AYYAR. ' 





Alagammai Achi . .. . Appellani* 
v. ° > 
E.S.VR.P.L. Veerappa Chettiar and others .. Respondents. 


Hindu Law—Joint family—Provision for marriage of the daughter of the -'+.nily—Suit for—How to be 
provided for in the decree. 

The daughter of a Hindu is entitled to be paid her marriage expenses out of her father’s estate 
in the same way as she is entitled to be paid her maintenance. This right is based on her right to 
or interest in the joint family property and is not based on the natural obligation of the father and 
hence this obligation of the family property is not affected by partition between the father and his 
sons, 3 i 
In case the girlis ripe for marriage the proper course will be for the Court to fix a maxim 
amount for the anae and to direct the defendant to deposit the money into Court and permit 
the plaintiff to draw without security the money or such part thereof as is actually required for the 
marriage, after notice to the other side. Itis not correct to say that the marriage should be performed 
and the expenses actually incurred before the marriage expenses could be fixed or claimed or deposited, 
Nor is it proper that the amount fixed by Court should be paid to the plaintiff in cash at once. 

Babaya v. Rukhamma, (1909) 19 M.L.J. 666 ; Narasimhulu v. Someswar Rao, (1948) 1 M.L.J. 150, 
xeferr 

` Appeal against the Decree of the Court of the Subordinate Judge of Devakottai, 
dated 27th December, 1952 and passed in Orig nal Suit No. 57 of 1951. 

K. S. Ramamurthi and V. Seshadri for Appellant. 

Alladi Kuppuswami for Respondent. 


> The Judgment of the Court was delivered by 
Panchapakesa Ayyar, F-—This is an appeal by one Kumari Alagammai, the 
plaintiff in O.S. No. 57 of 1951, against the judgment and decree of ihe Subordinate 
Judge, Devakottai, dismissing her suit with costs. That was a suit filed by her 
against her four paternal uncles, defendants 1 io 4, for giving her Rs. 40,000 for her 
eee 
Ie R 2 MLJ. 577- 3. (1955) 2 M.LJ. 569. 
2. (1953) 2 MLJ. 313° = 
* Appeal No. 599 of 1953- 19th August, 1955- 
25 


r 


194 . THE MADRAS LAW JOURNAL REPORTS, [1956 


marriage expenses, out of the joint family properties, said to be worth ten lakhs, 
divided by them among themselves under two partition deeds, Exhibit A-8, dated 
6th May, 1942, and Exhibit A-9, dated 26th May, 1942, making only a provision of 
Rs, 25,000 for her marriage expenses and dividing it among themselves at Rs. 6,250, 
each to be paid individually at a later date. The plaintiff alleged thatehis provision 
of Rs. 25,000 for her marriage expenses in Exhibits A-8 and A-g was not at all ade- 
quate and was in fraud of her rights to get Rs. 40,000 from them jointly at once. 
She did not, therefore, file a suit for recovering the Rs. 25,000, or for getting that 
sum deposited into Court for meeting her marriage expenses, taking advantage of 
the Privy Council ruling in Mst. Dan Kuer v. Sarla Devit, on the basis of her being a 
third party beneficiary under those family arrangements, but filed this suit for reco- 
vering Rs. 40,000, at once from them, ignoring those partitions and family arrange- 
ments as not binding on her. She was admittedly a daughter of Chidambara, the 
brother of defendants 1to4. She was aged 19 when she brought this suit, and is now 
23 years old and quite ripe for marriage. The fifth defendant was her mother and 
the widow of Chidambara. She was added as a pro forma party, and no relief 
was claimed against her, but, on the other hand, the plaintiff prayed that the money 
decreed to her might be handed over to her mother, the fifth defendant, on her 
behalf. The plaintiff prayed for interest at 6 per cent. per annum on the Rs. 40,000 
from the date of the plaint, together with a charge for the principal and interest on 
the moveable and immoveable properties in the A Schedule, and prayed also for 
costs against defendants 1 to 4. 

Defendants 1 to 4 contested the suit on various grounds. The first was that 
under a custom of the Nattukottai Chetty caste, they were not liable to pay any 
marriage expenses to the plaintiff from the properties, they had got at the partition 
under Exhibits A-8 and A-9, as each girl had to be married away by her own father 
or mother. They claimed further that the plaintiff’s right, ifany, tq recover marriage 
expense from them had become barred by res judicata by reason of the final decision 
in O.S. No. 120 of 1942 on the file of the lower Court, a suit filed by her and her 
mother for partition and delivery of one-fifth share of the family properties to the 
mother, and for a marriage provision for the plaintiff, rejecting both the claims. 
They contended also that even if the plaintiff was entitled to recover any marriage 
expenses, the suit was premature, as her marriage had not been celebrated and the 
expenses incurred, and as the marriage was not even fixed up and the terms settled. 
It was also contended by them that the amount claimed by the plaintiff was extrava~ 
gant, especially in view of the heavy losses sustained by them in the Malaya business 
since the partition, and in view of their having, therefore only properties worth hardly 
five lakhs left. They said that at the most a provision of a maximum of Rs. 10,000, 
could be made for the marriage expenses of the plaintiff, and this sum too could not 
be paid over to her till the marriage was celebrated and expenses to that extent 
incurred. 

The learned Subordinate Judge framed the following issues : 

(1) Whether the plaintiff is not entitled to a provision for her marriage from defendants t 
to4? ; : 
(2) Whether the claim of the oe for marriage expenses at Rs. 40,000 is proper and neces- 
gary, and, if not, what amount should be provided therefor ? 
(3) Whether the plaintiffs claim is barred by res judicata in view of the decision in O.S. No. 120 
of 1942, Sub-Court, Devokottai ? 
ad? Whether the defendants and their share of the family properties are not liable for the 
intifi’s marriage expenses ? ` 
(5) Whether the custom alleged in paragraph 12 of the written statement of defendants 1 to 4 
is true and valid ? 
(6) Whether the suit is premature and is not maintainable as framed ? 
(7) To what relief is plaiitff entitled, and against whom ? 

The plaintiff examined on her behalf two witnesses, including herself and filed 
Exhibits A-1 to A-27. The contesting defendants examined op their behalf only 
the first defendant, as D.W. 1, and filed Exhibits B-1 to B-13. 


1. (1946) 2 M.L.J. 420. 
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discussing the entire evidence, the learned Subordinate Judge found on 
issue 1, that the plaintiff was entitled to a provision for her marriage expenses from 
defendants 1 to 4, but could claim the expenses only after the marriage had been 
performed, and the expenses incurred, and not before the marriage. On issue z, 
he held thaésome amount between Rs. 25,000 and Rs. 40,000, would be the 
roper amount to be allowed for the marriage expenses of the plaintiff, considering 
be status, the various items of expenses which had, by custom to be incurred for 
the marriage of a girl of her status in her community, the expenses actually incurred 
for marriages of some girls similarly situated, etc., but held that he was not giving a 
final finding regarding this, as the expenses had to be determined and deced ones 
the marriage had been performed and the expenses incurred. On issue 3, he found 
that the decision in O.S. No. 120 of 1942 would not operate as res judicata against the 
plaintiff and defeat her claim for marriage expenses, as that suit was rimarily con- 
cerned with the claim for partition of the family properties and the delivery of 
one-fifth share to the fifth defendant, the plaintiff’s mother, and the claim for a provi- 
sion for the plaintiffs marriage expenses was only incidental to that claim for parti- 
tion was dismissed along with it, when the claim for partition was dismissed as not 
maintainable, and so, the dismissal of the claim for marriage expences of the plaintiff 
would not constitute res judicata. On issue 4, he held that the joint family properties 
of defendants 1 to 4, got by them at partition, would be liable for the marriage ex- 
penses of the plaintiff, and that it was too early to decide whether these defendants 
would also be personally liable, and that they would undoubtely be personally liable 
if, with a view to defeat the plaintiff’s rights ,they had done away with or were to do 
away with the joint family prope ties got by them at partition, as they had not ear- 
marked any properties for meeting the expenses of the plaintiff’s marriage, estimated 
by themselves at Rs. 25,000, or set apart that amount in cash in any Bank or Trust, 
and had merely stated that they would set apart and pay Rs. 6,250 each from their 
respective shares. On issue 5, he held that the alleged ancient well-established cuz- 
tom in their community of not having any obligation to spend for the marriage 
of a deceased brother’s daughter from the properties got by them at partitionwwas not 
roved, On issue 6, he held that the suit was premature, as the marriage had not 
n celebrated, or even fixed up and the terms settled and relied on various rulings 
cited before him by defendants 1 to 4 for that purpose. In the end, therefore, he 
dismissed the suit with costs. Hence this appeal. 


We have perused the entire records and heard the learned counsel on both sides, 

Mr. K. S. Ramamurthi, for the appellant, raised several contentions. The first 
was that the lower Court was wrong in holding,. on issue 6, that the suit for marriage 
could be filed only after the marriage was celebrated and the expenses 
incurred, and that the lower Court had not considered the really relevant rulings 
regarding the matter, viz., the ruling of a Bench of this Court, consisting of Munro 
and Sankaran Nair, JJ., in Bapayya v. Rukhamma, and the ruling of a Full Bench of 
this Court, consisting of Ramesam, Jackson and Reilly, JJ., in Subbayya v. Anantha 
Ramaya*. In Papaya v. Rukkmmat, the learned Judges have held that the 
daughter of a Hindu is entitled to be paid her marriage expenses out of her 
father’s estate in the same way as she is entitled to be paid her maintenance, 
and that this rule is not less applicable to Sudras than it is to Brahmins. 
They allowed the plaintiffs to recover the actual Katnam (bridegroom price) 
paid, subject to a maximum of Rs. 500, and allowed Rs. 250, for marriage 
expenses, and Rs. 50 for sari. We called for the original records of this case at the 
instance of Mr. Alladi Kuppuswami, for defendants 1 to 4, and the records showed 
that the payments were directed to be made before the marriage was performed, 
and of course, there is no evidence as to whether the marriage was actually 
rformed thereafter. In the Full Bench ruling, quoted above, it was held by the 
earned Judges that the right of a Hindu daughter to her marriage expenses and 
maintenance is baged on her right to, or interest in, the joint family property, and is 
not based on the natural obligation of a father to maintain his chilanes and is 


. pem 
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historically a remnant of an original right to a share in the property itself, and that 
this obligation of the family pro is not affected by partition between thd father 
and his sons, and that the sons’ shares on partition are liable for the marrige expenses 
of the daughter of the father in proportion to the sons’ shares in the pro divided. 
It was also held therein and was indeed admitted before the learned qjidges, that 
members of the joint family, who got the property by survivorship after the father’s 
death, like defendants 1 to 4, would also be liable for the marriage expenses of the 
daughter, though the liability would be confined to the extent of the father’s share in 
their hands and would not be a liability on their own shares, eae from the 
share taken by survivorship. The learned Judges also fixed the maximum 
amount for the expenses of the marriage of each daughter that remained 
unmarried at Rs. 1,500 each, instead of the Rs. 2,000 claimed, as they consi- 
dered that Courts should not encourage extravagance in the matter of bridegroom 
price, dowry, etc., and directed that notice be given to the other side regarding 
the marriage, when settled, so that it may be satisfied of the correctness of 
the dowry, etc., settled, and the expenses in incurred or sought to be incurred. 
In that case, the girls were of tender years,and not ripe for marriage, as 
here. In Narasimhulu v. Someswara Rao, a Bench of this Court, consisting of Patan- 
jali Sastri and Happell, JJ., held that the proper way for providing for the ex 

for the marriage of a daughter is to fix the maximum amount and to declare a 
charge for a proportionate share of such amount on the properties allotted to the 
sons under a partition decree, and not to direct a payment of the same forthwith out 
of the family assets. But the girl in that case was aged only 7, and was not ripe for 
marriage like Kumari Alagammai, who was 19 years old at the time of the suit and 
ripe for marriage. Mr. Alladi Kuppuswami, for defendants 1 to 4, after perusing 
the above rulings conceded that Courts could fix the maximum expenses to be in- 
curred and could also, in a case like this, where the girl is ripe for marriage, direct 
defendants 1 to 4 to deposit the maximum amount so fixed for her marriage expenses 
into Court, but prayed that the amount should not be allowed to be drawn out by the 
plaintiff or by her mother or power-of-attorney holder till the marriage is settled, and 
the terms fixed, and then too only after notice to defendants 1 to 4 about the amount 
sought to be drawn, so that they might satisfy themselves about the bona fides of the 
amounts, etc., claimed in the petitions. He conceded that in view of the above three 
rulings, and especially the ruling in Bapayya v.Rukhamma?, it was not possible for him to 
support the lower Court’s conclusion that the marriage should be performed already, 
ahd the expenses incurred, before the marriage expenses could be fixed, or claimed, 
or deposited. Mr. Ramamurthi, on his part, conceded that, in view of the above 
rulings and especially the rulings in Narasimhulu v. Someswara Rao1, it was not possible 
for him to contend that the money fixed by us for the marriage expenses should be 
paid to the plaintiff or her mother in cash, at once, and that he would be content with 
an order fixing the maximum amount and directing defendants 1 to 4 to deposit it 
into the lower Court forthwith, and making the amount a charge on all the properties 
got by defendants 1 to 4 at partition and still with them, and on their other properties 
also to the extent of their having parted away with the properties got by them at 
partition. He agreed that the plaintiff or her mother or power-of-attorney holder 
should put in petitions in the lower Court for drawing out the amounts when the 
marriage was settled and the terms fixed and that notice of such petitions should go 
to the other side. We are of opinion that the learned Subordinate Judge would also 
have come to the same conclusion had the three rulings above been cited before 
him, instead of the rulings actually cited before him, which related to a claim for 
recoupment of ses incurred. after the marriage had been performed. It is 
obvious that it will be hopeless to expect, in modern times, persons to spend money 
out of their own pockets for meeting such marriage expenses and claiming them 
thereafter. It is also obvious that unless the bridegroom price is paid as soon as 
settlement is effected, and the saris and materials bought well in time before the mar- 
riage, the marriage itself may fall through. Indeed, the unforturmte plaintiff had 
such an experience. A suitable young man was ready and willing to marry her, and 
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‘she willing to marry him, but, owing to money not being available forwith to pay the 
‘dowry, and to meet the expenses, the marriage was called off by the young man. 


The next contention of Mr. Ramamurthi was that the lower Court should have 
at least fixed Rs. 25,000 as the amount for the marriage expenses and directed de- 
fendants 1 {p 4 to deposit it into Court, instead of merely observing that it would 
be reasonable to fix between Rs.25,000 to Rs.40,000 but that it was not necessary 
to fix any amount ai all as the suit was premature. Mr. Alladi Kuppuswami urged 
before us that Rs. 10,000 offered by defendants 1 to 4 would be reasonable. In 

‘appeal, Kumari Alagammai claimed only Rs.25,000 and gave up the claim for 
the excess. We are satisfied that Rs. 25,000 would be the reasonable maximum 
provision to be made for the plaintiff’s marriage, considering her status, the family 
properties at the time of the partition under Exhibits A-8 and A-9, and the expenses 
actually incurred for marriages of girls of her status in Nattukottai Chetty families 
similarly situated. The lower Court, considered, after discussing the evidence, 
that siridhanam, mamiar samans, feeding charges, clothes, and seermurai and other 
samans would certainly require for a girl of the plaintiff’s status and caste, Rs. 25,000 
to Rs. 40,000. The plaintiff herself had given several instances of the expenses 
actually incurred for the marriages of girls like her. The attempt of the 
defendants to show that she could not have attended those marriages, as she 
had attained puberty and no girl who had attained puberty would be allowed to 
go out of the house to attend other people’s marriages, sounded hollow and un- 
convincing, in these modern times, and was rightly rejected by the lower Court. 
The lower Court also considered the plaintiff’s estimate of the expenses under 
the above heads, aggregating to a minimum of Rs. 25,000 and a maximum of 
Rs. 40,0008 reasonable, because she had not been seriously cross-examined regarding 
those figures, and because defendants 1 to 4, who were admittedly in possession of 
accounts, had not produced the accounts of the several marriages in their family, 
and had only spoken to one or two marriages contracted with very poor people 
and not to the marriages, with people of equal status. In Exhibit A-2, the 
written-statement in O.S. No. 193 of 1939, on the file of the lower Court, a 
suit for partition filed against them by the first defendant, defendants 2 to 4 
had stated that Rs. 35,000 would be a suitable provision for the maffiage ex- 
penses of the plaintiff, and the plaintiff and her mother, who were defendants 
f and 6 in that suit, had stated that a sum of Rs. 40,000 was needed 
or such marriage expenses, and the plaintiff’s grandmother had filed a state- 
ment in that suit, Exhibit A-4, stating that Rs.35,000 would be the reasonable 
amount required for the marriage expenses. In Exhibit A-7, dated grd October, 
1941, a will executed by Palanippa, the father of defendants 1 to 4 and Chidambara 
it was stated that Rs.25,000 would be required for meeting the plaintiff’s marriage 
expenses. Indeed, even defendants 1 to 4 had stated in Exhibits A-8 and A-9, the 
partition deeds, that Rs. 25,000 should be set apart for those marriage expenses at 
Rs. 6,250 each. Mr. Kuppuswami contended that after the partition, defendants 
1 to 4 had lost nearly three to five lakhs in the Malaya business, as would be clear 
from the documents filed by them, and that, therefore, the amount of Rs,25,000 
, fixed in Exhibits A-8 and A-g before such loss occurred should be reduced to Rs. 
10,000 or at least to Rs.15,000. Mr. Ramamurthi, for the plaintiff, contended 
that this is unreasonable as the provision for marriage, fixed at the time of the par- 
tition, could not be altered, by the alleged fact of defendants 1 to 4 losing some of 
their properties after partition, as they would not be liable to increase the ser pene 
fixed at partition, if they had profited instead of lost. We agree. Taking all the 
evidence into consideration, we fix the maximum amount for the marriage 
expenses of the plaintiff at Rs. 25,000 and direct defendants 1 to 4 to deposit the said 
amount in the lower Court within one month of the receipt of the records there. 


Mr. Alladi Kuppuswami urged that the claim of the plaintiff was barred by 
res judicata by reason of the decision in O.S. No. 120 of 1942, even though the lower 
Court had fount against it. We are satisfied that the lower Court was right in 
its finding against res judicata, The question of the plaintiff’s marriage expenses 
was not directly and substantially in issue in that suit, and was raised only inciden~ 
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tally in connection with the partition claim by her mother, the fifth defendant. 
That claim for partition was disallowed because all the properties were found to 
be apcestral and, when that claim was dismissed, the incidental claim for the n§arriage 
expenses of her daughter, the plaintiff, before such partition, was also dismissed. 
The Court did not go into the question of the marriage expenses of the plaintiff, 
by itself on merits, and decide it, when alone res judicata could operate, 


Mr. Alladi Kuppuswami did not press the point regarding the Nattukcttai 
Chetty custom set up by defendants 1 to 4 in the lower Court and found against 
by the lower Court. He was right in not doing so, as such a custom was not proved. 
But he urged that we should divide the above liability of Rs. 25,000 found by us 
as the proper maximum amount required for the marriage expenses of the plaintiff, 
into four separate shares, and allot each share as the liability of each of defendants 
1 to 4, and charge the respective amounts on the immovable properties got by them 
towards their shares under the partition deeds in Exhibits A-8 and A-9, and relieve 
them from all personal liability. Mr. Ramamurthi conceded that he had no ob- 
jection to dividing the liability in the first instance among defendants 1 to 4, equally, 
‘at Rs.6250 each, as in the partition deed, but wanted the charge to be on all joint 
family immovable properties with defendants 1 to 4 in order to secure the plaintiff’s 
interests, in case the Rs.25,000 are not deposited within the time fixed by the Court, 
and also wanted the question of personal liability to be reserved and decided after 
seeing whether the deposit is made or not, and whether the amount of Rs.25,000 
could be recovered by proceeding against the joint family properties still with de- 
fendants 1 to 4, especially as the lower Court had found that defendants 1 to 4 would 
undoubttedly be personally liable if they had done away with such properties. We 
agree with Mr.Ramamurthi’s contention. 


In the end, therefore, we set aside the judgment and decree of the lower Court, 
dismissing the suit with costs and decree the suit in part. We fix the maximum 
amount allowable for the marriage expenses of the plaintiff at Rs.25,000, and direct 
defendants 1 to 4 to deposit, in the first instance Rs.6250 each in the lower Court towards 
such marriage expenses within one month after the receipt of the, records in the 
lower Cgurt, and make the entire Rs, 25,000 a charge on all the joint family im- 
moveable properties in the hands of defendants 1 to 4, got by them under the partition 
deeds Exhibits A-8 and A-9. In case any of defendants 1 to 4 do not deposit the 
Rs. 6,250 directed by us within the time fixed, the plaintiff will be free to proceed 
against the charged properties in his possession for recovering the said amount, 
with interest at 6 per cent. per annum from the date when the deposit should have 
been made. In case the amount due from the defaulting defendant cannot be 
recovered by the sale of the charged properties in his possession, the plaintiff will 
be entitled to proceed against the charged properties in the possession of any other 
defendants, proceeding first against the charged properties of another defaulting 
defendant, and finally against the charged properties of the non-defaulting de- 
fendants in order to recover the balance of the sum due by defaulting defendant or 
defendants. In the circumstances, we direct defendants 1 to 4 to pay proportionate 
suit costs to the plaintiff, calculated on Rs.25,000. The defendants will bear their 
costs themselves. The plaintiff will bear her remaining costs herself. In this appeal, 
the appellant will get her cost from respondents 1 to 4 (defendants 1 to 4) the 
defendants (respondents) will bear their costs themselves. If the amounts are 
deposited, the plaintiff or her power-of-attorney can putin ordinary petitions (not 
E. P.’s) to draw them out for reasons given, and the lower Court can after hearing 
the other side, direct suitable amounts to be paid out without security. 


R.M. . Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘ PRESENT :—MR. Justice BASHEER AHMED SAYEED. 
William Jacks and Company, Limited .. Appellant*, ° 
U. 
The State ofMadras represented by the Collector é 
of Madras. .. Respondent. 


Madras General Sales Tax Act (as amended by Act XXV of 1947), section 3 (2) (i) and (v)— Motor 
Vehicle ’’—Agricultural tractor—Additional levy ise rp Aa Electrical goods ... and appliances” — 
Meaning of—Test to decide —Unit of article—If can ba split nto component parts. 

_ An agricultural tractor which is not used to convey anything but is only employed for agricul- 
tural operations cannot be held to be a motor vehicle subject to additional levy of tax within the 
meaning of section 3 (2) (i) of the Madras General Sales Tax Act. 

State of Madras v. Messrs. Marshall Sons and Company, (1954) 2 M.L.J. 188, followed. 


“Electrical goods ” in section 3 (2) (v) mean and include only such articles the use of which 
cannot be had except with the application of electrical energy. The articlesold must be sold as a 
unit and cannot be split up in order to find out if it comes within the description of electrical goods 
or appliances. The unit of goods sold should not be impaired ; if a machine taken as a whole does 
not fall within the category “ of electrical goods ” the component part thereof which is not sold as an 
independent item of goods cannot be treated as such as the goods sold. 


William Jacks and Co., Ltd., Madras v, State of- Madras, (1955) 2 M.L.J. 252, followed. 


Appeals against the Decree of the City Civil Court at Madras, dated 18th 
November, 1953 and passed in O,S. No. 1442 of 1951. ae as . 

V. Ramakrishna Sastri for King and Partridge for Appellant in C.C.A No. 31 of 
1954 and respondent'in C.C.A. No. 35 of 1954. 

The Assistant Government Pleader (K. Veeraswami) and C. Rangaswami Aiyangar 
for Respondent in C.C.A. No. 31 of 1954 and appellant in C.C.A. No. 35 of 1954. 


The Court delivered the following 

Jupomenr.—These two appeals arise out of the common judgment of the learned 
Principal City Civil Judge in O.S. No. 1442 of 1951. The plaintiff company sued the 
State of Madras for recovery of a sum of Rs. 7,121-11-4 together with interest at six 

cent. per annum on the ground that the sums claimed represented iff@gal levy 
of tax claimed by the Government and paid by the assessee. This was resisted by 
the Government on various grounds which have been referred to in the judgment 
of the Principal City Civil Judge. The learned City Civil Judge ultimately came 
to the conclusion on the evidence placed before him that the plaintiff was entitled 
to a refund of Rs. 4,010-3-3 and proportionate costs. He dismissed the claim of the 
plaintiff for the balance amount with costs. Both the plaintiff company and the 
State of Madras have jpreferred the appeals, C.C.C.A. Nos. 31 and 35 of 1954 
respectively. i 

So far as C.C.C.A. No. 35 of 1954 is concerned, the learned counsel for the State 
invites my attention to a decision of a Bench of this Court reported in State of Madras 
v. Messrs. Marshall Sons and Company*, which has held that an agricultural tractor 
not being used to convey anything but being employed only for agricultural operation 
cannot be said to be a motor vehicle within the meaning of the Madras General 
Sales Tax Act, section 3 (2) (1) and therefore the said tractor was not a motor 
vehicle subject to the additional levy of tax. This decision the learned counsel 
for the State concedes applies to his appeal and the appeal is therefore not 
competent in view of the ralig of the Bench. Therefore that appeal fails and 
the levy of an additional sales-tax on the motor vehicle cannot be sustained. The 
appeal is, therefore, dismissed but without costs. 

So far as C.C.C.A. No. 31 of 1954is concerned, this is covered by a 
decision reported in William Jacks & Co., Ltd., Madras v. State of Madras’. 
In that case a Bench of this Court again held that only such articles the 
use of which cannot be hadexcept with the application of electrical energy 


e 
*C.C.C. Appeal Nos. g1 and 35 of 1954. grd January, 1956. 
1. (1954) 2 M.L.J. 188. 2. (1955) 2 M.L.J. 252. 
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could be termed electrical’ goods or appliances and that the article sold had 
to be sold as a unit in determining if, it comes within the description 
of the electrical goods and cannot be split up. This Court also observed 
that for purposes of taxation, the unit of goods sold should not .be impaired and 
if a machine taken as a whole does not fall within the category of ‘electrical goods’, 
the component part thereof, which is not sold as an independent i#gm of goods 
cannot be treated as such as the goods sold. In my view this decision covers the 
appeal and therefore, the appeal in so far as it relates to the levy of tax on electrical 
goods will have to fail. But the learned counsel for the State points out that a further 
item of a refund of tax, namely, a sum of Rs.546 claimed by the appellant company 
and levied on a turnover of Rs.34,947-8-0 is not sustainable in view of the fact that 
in the plaint itself, it was not stated that the other items related to goods sold out- 
side the State of Madras. The only piece of evidence that seems to have been relied 
upon by the plaintiff is Exhibit A-15 and in that exhibit also it has not been set out 
that the turnover in respect of which the refund of tax is claimed took place outside 
the State. In view of the lack of evidence to prove that the refund claimed relates 
to goods sold outside the State, it is not possible to entertain the appeal of the com- 
pany so far as it relates to the refund of Rs.546. In the result this appeal also has 
to be dismissed but without costs and it is ordered accordingly. 

P.R.N. Appeals dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice GovinpA MENON, AND Ma. Justice RAMASWAMI. 
S.R.K. Ramaswami and another .. Appellants* 
v. Ho y 

Komaravelu Goundan and others .- Respondents. 

Hindu Law—Partition—Minors—Father taking cash instead of landed property for his own and his minor 
children’s share—Validity of partition. l 

There is nothing in Hindu Law either on principle or on authority prohibiting a father, at the 
time of a family partition, from taking cash instead of landed property for his own and his minor 
children’s share. When the father acting on behalf of his minor son Jids enters‘nto a transaction 
by which, $ licu of immovable property, he takes cash, there is nothing to-be said against such an act. 
It would be a different matter if it is proved that the father took cash instead ofa share in the lands 
asaresultof fraud or collusion with the object of dissipating it and depriving the minor of the 
wherewithal. 

Appeal against the Decree of the District Court of Salem in Appeal Suit No.295 
of 1949 preferred against the Decree of the Court of the District Munsif of Salem 
in Original Suit No. 321 of 1948. 

D. Ramaswami Ayyangar and P.R. Varadarajan for Appellants, 

R. Ramamurtht Aypar for Respondent. 


The Judgment of the Court was delivered by 

Govinda Menon, 7.—There is nothing in Hindu Law, either on principle or on 
authority, prohibiting a father, at the time of a family partition from taking cash 
instead oflanded property for his own and his minor children’s share. Mr. D.Rama~ 
swami Ayyangar argues that partition necessarily connotes a division of property 
and therefore each member is entitled to have an aliquot share of the property 
separated and given to him. In case-where a member is sui juris‘and can contract’ 
for himself, it is on his own volition that he gives up the right to property and takes 
money, but in the case of a minor, the father cannot give up the son’s rights in ex~ 
change for money. But in our opinion when the father acting on behalf of his minor 
son bona fide enters into a transaction by which in lieu of immoveable property he 
takes cash, there is nothing to be-said against such an act. “On the other hand, the 
taking of cash with the object of dissipating it and depriving the minor of the where- 
withal would amount to fraud and such a partition can later on be questioned by 
the minor as a fraudulent transaction, In the case before us there is nothing proved 
to show that instead of the one-sixth share in the lands, the father took cash as a 
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result of any fraud or collusion. The fact that until now an argument like the 
present one has not been put forward shows that we need not seriously consider the 
point bécause such partitions or release deeds must have come up before Courts 
many thousands of times. The second appeal is dismissed with costs. 
P.R.N. .’ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Jusricz RAJAGOPALAN AND MR. Justice RAJAGOPALA 
AYYANGAR, : 





T. Appavu Chettiar .. Applicant* 
v. 
The Commissioner of Income-tax, Madras. .. Respondent. 
Income-tax Act (XI of 1922), section 2 (6-A) (c) and Proviso—Construchon and scope of—“ Dividend ”— 
Meaning of —Company—Liquidation—Assets sold by liqui Profits realised distributed to shareholders— 


Profits recewed by shareholder in excess of amount sub d as share monsy—Taxabiluty as ‘ dividend ”—“ Six 
brevious years of the company preceding the date of liquidation ”—Interpretation of—Section 12-B—Applicability. 
, The assessee held ten shares of the face value of Rs. 8,750 in a company which had a subscribed 
capital of Rs. 43,750. The company went into liquidation on g1st July, 1951 and the hquidator 
sold the assets of the company the same day realising Rs. 2,10,000, The realisations were distributed 
among the shareholders on 1st April, 1948, the assessee receiving a sum of Rs. 40,000 for his shares, 
The sum of Rs. 31,250, being the difference between the capital he had subscribed and the share of the 

_ assets he received on liquidation was assessed to income-tax in the assessment year, 1947-1948, The 
Accounting year of the assessee ended on 12th April, 1947 and the accounting year of the company 
was 1st April, 1946 to 31st March, 1947. 

The Appellate Tribunal held that the amount of Rs. 31,250 was “ dividend ” within the scope 
of section 2 (6-A) (c) of the Income-tax Act and alternatively that it amounted to capital gains, taxable 
eh section 12-B of the Act. The company itself was assessed to tax on capital gains under section 
12-B. 

Held : (1) that section 12-B would not obviously apply to the amount in question, because it was 

not profits or gains arising from the sale of any capital asset of the assessee ; it was the sale of the 
capital assets of the company, in which he was a sharcholder, that resulted in profits ; 
S (2) assuming without deciding that the amount was “ dividend ” which accrued to the assessee 
in the account year, the proviso to section 2 (6-A) (c) should suffice to exclude the amewnt in the 
assessment year in question ; assuming that the distribution by the liquidator was out of “ accumu- 
lated profits of the company ”, the proviso would exclude the profits of the company which accrued 
to it in its year of account ending 31st March, 1947, as the realisation of the company was only on 
gist March, 1947 ; : 

(3) that only a distribution out of the accumulated profits of the company in any of the six 
previous years, the six accounting years of the company previous to the year ending gist March, 
1947, would fall within the scope of sub-clause (c) of section 2 (6-A). ý 

That the dividend accrued to the assessee in his previous year, the accounting year ending with 
tath April, 1947, was irrelevant. 

Seth Haridas Acharatlal v. Commissioner of Income-tax, (1955) 27 I.T.R. 684 followed. 

Quaere : Whether the amount in question constituted “ dividend” within the definition of section 
2 (6-A) (c) of the Income-tax Act. ; 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) ofthe Indian Income-tax Act, 1922 (Act XI of 1922), as amended by 
section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in 66 R.A 
No. 710 (Madras of 1951-1952 on its file for decision on the following questions of 
law, viz., ‘‘ whether the sum of Rs.31,250.was rightly taxed ? ” 


S. Swaminathan for the Applicant. 
C.S. Rama Rao Sahib, for Respondent. 


The Judgment of the Court was delivered by : 
Rajagopalan, 7—Thbe question referred to this Court under section 66 (1) of 
the Income-Tax Act was: ‘‘ whether the sum of Rs. 31,250 was rightly taxed ?” 
Theassessee held ten shares of the face value of Rs.8,750 in the Sri Kannan Rice 
Mills, Ltd., hereinafter referred to as the company. The subscribed capital of the 
company was Rs. 43,750 most of which was apparently spent on the acquisition of 
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a rice mill. The comdany went into liquidation on gist July, 1947; the liqui- 
dator sold the assets of the company the same day and realised Rs.2,10,000. The 
realisations were distributed between the shareholders on 1st April, 1947. The 
assessee received for his share Rs. 40,000. Rs. 31,250 the difference between the 
capital he had subscribed and the share of the assets he received on liquidation was 
assessed to income-tax in the assessment year, 1947-48. The accotsting year of 
the assessee ended on 12th April, 1947. The accounting year of the company 
was ist April, 1946, to 31st March, 1947. 


The Tribunal held that the amount in question, Rs.31,250 was dividend which 
came within the scope of section 2 (6-A) (c) of the Income-tax Act. The alter- 
native basis for sustaining the assessment was that it amounted to capital gains, 
taxable under section 12-B of the Income-tax Act, which in the opinion of the Tri- 
bunal was more favourable to the assessee. 


It should be noted that the company itself was assessed to capital gains 
under section 12-B, and that was sustained by this Court in R.C.No. 8 of 1951. 
Obviously section 12-B will not apply to the amount received by the assessee. 
It was not profits or gains arising from the sale of any capital asset of his. It was 
the sale of the capital assests of the company, in which he was no doubt a share- 
holder, that resulted in profits. 

Section (6-A) (c) runs :— 

“ Dividend includes any distribution made to the shareholders ofa compaia out of accumne 
lated profits of the company on the liquidation of the company, provided that only the accumulated 
profits so distributed which arose durmg the six previons years of the company preceding the date of 
liquidation shall be so included.” 

To grant the relief the assessee seeks in these proceedings it may not be necessary 
to decide whether Rs.31,250 that the assessee received on the liquidation of the com- 
pay constituted dividend within the meaning of section 2 (6-A) (c) and we refrain 

m expressing any opinion on that question. Assuming without deciding it, that 
the amount was dividend which accrued to the assessee in his accounting year, the 
proviso to section 2 (6-A) (c) should suffice to exclude the amount m the assessment 
year imquestion. Assuming that the distribution by the liquidator was out of 
“accumulated profits of the company”, the proviso to sub-clause (c) of section 2 (6-A) 
exclude the profits of the company which accured to it in its year of account ending 
with gist March, 1947. The realisation of the company was only on 31st March, 
1947. It is only any distribution out of the accumulated profits of the Company 
in any of the six previous years, the six accounting years of the company previous 
to the year ending 31st March, 1947, that would fall within the scope of sub-clause 
(c). That the dividend accrued to the assessee in his previous year, the accounting 
year ending with 12th April,~1947, is irrelevant. 

The view we have taken of the scope of proviso to sub-clause (c) of section 2 
(6-A) is in accord with the principle laid down by Chagla, C.J., and Tendolkar, 
J., in Sheth Haridas Acharatlal v. Commissioner of Income-tax1, see the observations at 
page 688 and 689. We respectfully agree with the view taken by the learned Judges 
of the Bombay High Court. If we may say so with respect, the significance of the 
expression ‘six previous years of the company preceding the date of liquidation” 
in the proviso to sub-clause (c) of section 2 (6-A) has been correctly defined.” 


The question is answered in the negative and in favour of the assessee. The 
assessee will be entitled to his costs of this reference. Counsel’s fee Rs.250. 


P.R.N. i Reference answered. 





1. (1955) 27 I.T.R. 684. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘ PRESENT :—MR. Justice KrisHNaswami NAYUDU. 
G.P. Azeez Haji .. Appellant* 


v 


Governmenteĝf Madras by the Commercial-Tax Officer, South 
Malabar .. Respondent. 
Madras General Sales-tax Act (EX of 1939, as amended in 1947), section 12—Scope—Power of Commercial- 
Tax Officer to revise order suo motu in case in which appeal lay and was preferred— Madras General Sales-tax 
Rules, 1939 (as amended in 1948), Rule 14—If ultra vires. 


Under section 12 of the Madras General Sales Tax Act as amended.in 1947, and before it was 
amended in its present form, the Commercial Tax Officer has authority not only to hear appeals, but 
also to hear revision petitions on application by the assessee or call for any record suo motu and examine 
and satisfy himself as to the legality or propriety of such proceeding. Notwithstanding that an 
appeal, lay and was in fact preferred, it would be open to that officer under section 12 suo motu to 
call for and examine the record of any order, take note of the facts of the case when they come to his 
notice in the course of the appeal preferred by the assessee and to revise the turnover after giving 
notice to the assessee. The order, though passed in an appeal preferred by the asseasee, would not 
be one in pursuance of his powers as an appellate authority, but by virtue of the power vested in 
him to revise the assessment under section 12 (1) of the Act. 


Ramachandra Rao v. State of Madras, (1954) 2 M.L.J. 148, distinguished. 


Rule 14-A of the Rules framed under the Act, as amended in 1948, is not ultra vires. Not only 
the Board of Revenue but any authority could be empowered under section 12 to exercise revisional 
powers. Rule 14 confers such powers on the Commercial Tax Officer as well and rule 14-A only 
provides for the determination by the appellate or revising authority of the correct amount of tax 
payable by a dealer after issuing a notice and making enquiry. 


Appeal against the Decree of the Court of the Additional Subordinate Jude_, 
Kozhikode, in Appeal Suit No. 47 of 1952, preferred against the Decree of the Cout 
of the District Munsif of Tirur, in Original Suit No. 488 of 1950. 


V.P. Gopalan Nambiar and P. Bhaskara Menon for Appellant. 
The Assistant Government Pleader (K. Veeraswami) for Respondent. 
aœ 


The Court delivered the following 


Jovcment.—The plaintiff is the appellant. The suit out of which this Second 
Appeal arises was for a declaration that the order of the Commercial Tax Officer 
revising the assessment is null and void. The plaintiff is a fish merchant. The 
turnover cf the assessable sales for 1948-49 came to Rs.30,914-10-0 within the State 
of Madras, and to Rs.23,363-10-0 outside the State of Madras. He paid the tax 
due on amount so calculated for the period 1948-49. The Deputy Commercial 
Tax Officer, Perintalmanna, has assessed the turnover at Rs.81,300 as he did not 
accept the accounts of the plaintiff. An appeal was preferred to the Commercial 
Tax Officer who issued a notice to the plaintiff as required under the rules and 
enhanced the turnover to Rs.go,o00 and assessed him on that figure. The plaintiff 
preferred a revision to the Board of Revenue which was rejected. The order of 
the Commercial Tax Officer, dated 16th March, 1950, was attacked as being ultra 
vires and null and void. The trial Court accepted the contention of the plaintiff 
and granted the declaration. In appeal the learned Subordinate Judge found that 
it was within the competence of the Commercial Tax Officer by virtue of the power 
vested in him under the Act and the Rules, to revise the assessment and such an 
order therefore was not liable to be challenged and.allowed the appeal and dismissed 
the action. The Commercial Tax Officer had power under the then provisions 
of the Madras General Sales-tax Act IX of 1939 not only to hear appeals but also to 
exercise powers of revision which ordinarily were exercised by the Board of Revenue 
and by virtue of the power of revision which the Commercial Tax Officer could 
exercise suo motu he interfered with the assessment as determined by the Deputy 
Commercial Tax Officer and found that the assessee was liable on a large turnover. 





*Second Appeal No. 2379 of 1952. . gth February, 1956. 
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Section 11 of Act IX of 1939 provides the right-to an assessee to object to an 
assessment by way-of appeal and the appellate authority-under sub-section (3) is 
competent to pass such orders as he thinks fit. Every order passed in apbeal was, 
subject to the powers of revision conferred by section 12, to be final. Section 12 
as it then stood empowered the Board of Revenue in its discretion to call for and 
examine any record of any order passed or proceeding recorded by any authority, 
officer or n under the provisions of the Act, including sub-section (2) for the 
purpose of satisfying itself as to the legality or propriety of such order, or as to the 
regularity of such proceeding, and pass such order in reference thereto as it thinks 
fit. Under sub-section (2) of section 12, the powers conferred on the Board of 
Revenue may also be exercised by such authority or officer and in such class of 
cases as may be prescribed, including cases where an inferior authority or officer 
has exercised its or his power under the sub-section. Rule 14 enumerates the 
authorities who are competent to exercise the powers of revision under section 
12 (1). Under rule 14, the Deputy Commissioner of Commercial Taxes and the 
Commercial Tax Officer have been authorised to exercise the power of the nature 
referred to in section 12 (1). Rule 14-A provides: 

“Where the tax as determined by the initial assessing authority appears to the appellate or revising 
authority to be less than the correct amount of the tax payable by the dealer the appellate or revising 
authority shall, before passing orders, determine the correct amount of tax payable by the dealer 
after issuing a notice to the dealer and after making such enquiry as such appellate or revising authority 
considers necessary ”. i 
It may be mentioned here that section 12 has subsequently been amended after 
the date of the order that is now impugned and under the present section the Com- 
mercial Tax Officer is specially empowered suo motu or in cases in which an appeal 
does not lie to him under section 11, on application, to call for and examine the record 
of any order passed or proceeding recorded and exercise the powers of revision. 
But we are not now concerned with the amended section as the provision applicable 
to this case is the unamended section 12. In view of the law then prevailing, the 
Commercial Tax Officer had authority not only to hear appeals but also to hear 
revision petitions on application by the assessee or call for any record suo motu and 
examing,and satisfy himself as to legality or propriety or regularity of such proceed- 
ing. The Commercial Tax Officer was therefore competent, notwithstanding that an 
appeal lay under section 11, which in fact was filed, to exercise his powers in revision, 
which he has sought to do, as could be seen from the order complained of. The 
order exhaustively deals with the respective contentions and the evidence placed 
before the Deputy Commercial Tax Officer. After giving an opportunity to the 
assessee as required under the Rules, the Commercial Tax Officer has come to the 
conclusion that in view of several items not having been entered in the appellant’s 
accounts and the manipulation and suppression of accounts with a view to escape 
assessment that the books are incorrect, incomplete and unreliable, and revised 
the turnover to Rs. go,o00 from Rs. 81,300 which was the figure arrived at by the 
Deputy Commercial Tax Officer. The decision in Ramachandra Rao v. State of 
Madras, was referred to in support of the contention that the appellate authority 
has no power to increase the quantum of the turnover in appeal by the assessee ; 
in that case the appeal was to the Appellate Tribunal. This would not hel 
the appellant since the Commercial Tax Officer has exercised the powers of revi- 
sion under section 12 (1) though such powers of revision were exercised in the appeal 

referred by the assessee when the matter came to his notice. It would therefore 
open to the Commercial Tax Officer who is empowered suo motu to call for and 
examine the record of any order, to take note of the facts of the case when they 
come to his notice in the course of the appeal preferred by an assessee and to revise 
the turnover after giving notice to the assessee, which has been done in this case, 
and so the order of the Commercial Tax Officer, though passed in an appeal pre- 
ferred by the assessee, is not in pursuance of his rs as an appellate authority, 
Paes me of the power which he had to revise the assessment under section 12 (1) 

e F e 
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. At was further urged that rule 14-A itself is ultra vires the rule-making 

as the rule purports to confer on the authority such powers beyond his jurisdiction. 
I am unable to appreciate this contention since not only the Board of Revenue 
but any authority could bę empowered under section 12 (1) to exercise the revi- 
sional powers,gand in this case rule 14 confers such powers on the Deputy Commis- 
sioner of Corhmercial Taxes and the Commercial Tax Officer, and rule 14-A pro- 
vides for the determination by the appellate or revising authority of the correct 
amount of tax payable by the dealer he issuing a notice to the dealer and after 
making such enquiry as the appellate or revising authority considers necessary. 
From the order of the Commercial Tax Officer I am satisfied that not only notice 
has been given but an enquiry has been held and on the material that was placed 
before him and after hearing the assetsee the order that is now attacked has been 
passed. The meaning of the words “legality and propriety ” has been the subject 
of various decisions and the principle is that where the discretion is vested with the 
authorities exercising the powers of revision, such discretion could not be arbitrary 
but should be sound and reasonable, guided by judicial principles. It has been held 
that the meaning of the word “ proper” would be “reasonable” and if an order 
is reasonable and honestly passed on the material that was available and placed 
before the authority and after notice to the dealer and after giving him an opportunity 
to explain and adduce evidence, it could not be said that the order is without juris- 
diction. The legality and propriety of the order of the Deputy Commercial Tax 
Officer can therefore be examined by the revising authority. If in fact the taxing 
officer has overlooked certain aspects of the case or failed to give due weight to the 
circumstances arising, as in this case, like the manipulation of accounts and suppres- 
sion of sales and if it comes to the notice of the revising authority that these factors 
have not been given their due weight, it cannot be said that the order of assessment 
by the Deputy Commercial Tax Officer could be either legal or proper and such 
legality and propriety can therefore be examined by the revising authority and 
corrected by passing such order as he thinks fit, as he has purported to do in this 
case. I am unable te find that the Commercial Tax Officer has exceeded the juris- 
diction vested in him as a revising authority under section 12 and there is no error in 
the view taken by the learned Subordinate Judge in upholding the validit¥ of the 
order complained of. 


The result is this Second Appeal fails and is dismissed with costs. 
No leave, 
P.R.N. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :-—Mr. Justiaz KREHNASWAMI NAYUDU. 


State of Madras by Collector of Coimbatore .. Appellani* 
U. 
H. Kanchilal, by power-of-Attorney agent K. M. Goel .. Respondent. 


Madras General Sales-tax Act (LX of 1939), section 3 (1) (b), Proviso—Higher rate of tax—Articles 
of Joed and drink sold in a hotel, boarding house or restaurant—]f includes articles sold in a stall. 

The proviso to section§$3 (1) (b) of the Madras General Sales-tax Act, 1939, which imposes a 
higher rate of tax per rupee applies only to articles of food and drink sold in a hotel, boarding house 
or restaurant, Those three terms, hotel, boarding house or restaurant imply that what is supplied 
there by way of meals, refreshments or drink is mtended to be consumed at that place and facilities 
are provided for the same. These terms cannot include an ordinary street sweet-meat stall where no 
such facilities are provided and where the articles are purchased for being taken away. The inclusion 
.of food and drink implies that what is supplied or sold is intended for consumption at that place. 


Hence articles sold in a sweet-meat stall cannot attract the higher rate of tax mentioned in the 
proviso. The fact that the sweet-meat stall forms part of the business of a hotel or restaurant and both 
are run by,the same person is not material in deciding the question so long ag separate accounts are 
maintained for the two businesses. 








* Second Appeal No. 2539 of 1952. 7 2oth February, 1956. 
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Appeal against the decree of the District Court of Coimbatore in A.S. No. 
39 of 1952 preferred against the decree of the Court of the District Munsif ef Coim~ 
batére in O.S. No. 759 of 1950. 


Ramanujam for the Assistant Government Pleader (K. Veeraswami) for Appellant. 
T. R. Srinivasan for Respondent. j 


The Court delivered the following 


Jovemxenr.—This appeal is by the State against the decree of the lower Courts 
holding that the assessment of the sales-tax at the enhanced rate of 44 pies in the 
rupee in respect of the turnover of the sweet-stall of the plaintiff is not legal and 
that the State is not entitled to levy the tax at that rate. The decision was given 
by the learned District Munsif of Coimbatore and confirmed in appeal by the 
learned District Judge of Coimbatore. 


The respondent has been running an establishment by name Ananda Bhavan 
in Big Bazaar Road, Coimbatore. The establishment consists of a restaurant tec- 
tion, pan beedi shop section, locks section and sweet-stall, We are now concerned 
only with the restaurant section and the sweet-stall, as the turnover of the pan 
beedi section and locks section are not sought to be assessed at the enhanced rate 
of 44 pies in the om under the proviso to section 3 (1) (b) of the Madras General 
Sales-tax Act. the four lines of business are conducted in the same building 
by the common proprietor, the respondent. There are separate accounts for each of 
the businesses and as regards the restaurant section and the stall section, it is stated 
that the purchase for preparing sweets and other articles of food and drink in the 
restaurant section and the sweet stall are made together, but the sales are entered 
in different accounts. A common licence is issued for running both the restaurant 
and the sweet-stall, which are having separate door numbers, the sweet-stall section 
bearing door number 114, while the rest of the building bears door number 115. 
There is a separate entrance leading to the sweet-stall through which the public 
can go to that stall without the necessity of using the restaurant for the purpose. 
Sweet-meat and other edibles are no doubt commonly prepared for the use of the 
restaurant and the sweet-stall. From the evidence of P.W. 1, the son of the plaintiff- 
respondent, it is seen that there is an interchange of sweets kept in the restaurant 
and the sweet-stall when there is demand and when a particular variety is exhausted 
in either of these places. P.W. 1, however, says that when a particular kind of sweet 
is exhausted in the sweet-stall and is available in the restaurant, it is taken to the 
sweet-stall, but no account is kept of this interchange. It is admitted that only 
after 1st August, 1949, that se te accounts were being maintained. The assess- 
ment is for the provisional period from ist August, 1949, to 31st March, 1950, during 
which, however, separate accounts are stated to be available. -P.W. 1 says that there 
is access from the sweet-stall to the restaurant. On this evidence, the Courts below 
held that the sweet-stall did not attract the provito to section 3 (1) (b) of the Act 
and that the assessment at the enhanced rate of 44 pies per rupee could not be sup- 
ported. 


Section 3 (1) and the proviso are as follows :— 
“t Subject to the provisions of this Act— 

(a) every dealer shall pay for each year a tax on his total turnover for such year ; and 

(6) the tax shall be calculated at the rate of three pies for every rupee in such turnover. 
Provided that if and to the extent to which such turnover relates to articles of food and drink 


sold in a hotel, boarding house or restaurant, the tax shall be calculated at the rate of four and half 
pies for every rupee, if the,turnover relating to those articles is not less than twenty-five thousand 
rupees ”. 


Mr. Ramanujam for the Assistant Government Pleader relied on the admission 
of the plaintiff that the sweets that are offered for sale in the sweet-stall and 
those that are supplied to the consumer in the restaurant are prepared commonly 
and it is only in respect of the sales there are separate accounts and any 
intercharge from the sweet-stall to the restaurant of arly sweets and other edibles are 
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not credited or debited in either of these accounts but are shown as sales where they 
are actually sold or supplied to the customer, and it is urged that the plaintiff beng 
a common dealer interested in both these concerns, it cannot be said that there’are 
two different businesses, especially taking into consideration the system of account 
maintained in respect of these two concerns. There is no doubt that when’ there 
is no separaft account of the purchase of articles for preparing sweets and edibles 
required for the restaurant and the sweet-meat stall, it could not be pretended that 
there are two separate businesses independently carried on, though by a single 
proprietor. But the liability to pay enhanced rate of 44 pies per rupee arises under 
the proviso only if the turnover relates to such articles of food, and drink sold ina 
hotel, boarding house or restaurant, and not to articles of food and drink sold by a 
common proprietor, or in any business which belongs to a common proprietor. 
The liability for an enhanced rate would depend upon the finding whether any food 
and drink are sold in the sweetmeat stall and whether the stall could be considered to 
be a hotel, boarding house or restaurant. It is not suggested that the sweet-stall is 
a hotel or a boarding house even. But it is suggested that a restaurant, which means 
a place where refereshments and meals can be procured, may include within its 
content a sweet-meat stall. A restaurant implies that refreshments and meals are 
supplied at the place intended for consumption, restoring or refreshing those who 
may visit it, which could only be when the refreshments and meals are consumed 
at the place where the restaurant is situated. The three terms hotel, boarding 
house and restaurant imply that what is supplied as and by way of meals, refresh- 
ments and drinks are intended to be consumed at the place where facilities are 
provided for such consumption, and they do not refer to a stall, where such facilities 
are not provided, since in a stall sweet-meats are sold for the purpose of being taken 
away from there and not for the purpose of consuming there. It is not suggested 
that in the sweet-mceat stall in question, provision is made for the purchaser to sit 
and consume the articles. The inclusion of food and drink in the proviso further 
reinforces the view that what is supplied or sold is intended for consumption atjthe 
place, since drink at any rate is not ordinarily intended to be taken home. Taking 
the language of the clause “articles of food and drink sold in a hotel, boarding 
house or restaurant”, the irresistible inference that could be come to is thd€ the arti- 
cles of food and drink are intended ordinarily to be consumed at the place, which 
cannot be the case in the case of a street stall as in the present case, where the sweet- 
stall is situated on one side with a separate entrance from the street. The fact there- 
fore of the sweet-stall being a part of the business of the hotel or the restaurant is not 
material in considering as to whether the proviso would apply to the present case. 


In the result, the appeal fails and is dismissed with costs. No leave. 
R.M. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice Krisraswamit NAYUDU. 
Palthadi Venkappa Rai .. Appellant* 


v. 
Devamma .. Respondent. 


Tort—Public officers—Liabulity of, for actions in tort—Action by public officer bona fide but without lawe 
Sul order sete: Er Ay ey ibe to act—Aaction in obedience to the order of a superior officer— 
Uf defence. 
actions for tort against public officers as in actions against private individuals, it is no defence 
that he tort was commited by order of a superior officer. Where the act complained ofis in itself 
unlawful the liability of the individual officer for being sued is well recognised, whether the act wag 
his own, spontaneous and unauthorised, or whether it was done by the order of the superior power. 
That the officer acted under orders of a superior official is not sufficient unless it is also lished 
that the act itself was in pursuance of a lawful order. The fact that the action was not actuated by 
any malice, does not affect the question of liability. 








* Second Appeal No. 294 of 1953. 6th March, 1956, 
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Appeal against the Decree of the District Judge of South Kanara in Appeal 
Suit No. 21 of 1951, preferred against the Decree of the Court of the District, Munsif 


* of Puttur in Original Suit No. 448 of 1948. 


The Government Pleader (C. A. Vaidialingam) for Appellant. 
K. Srinivasa Rao and G. K. Govinda Bhat for Respondent. . 


The Court delivered the following 


Jupement.—This Appeal raises an interesting question as to the liability in 
tort of a village patel, who seems to have seized certain paddy of the plaintiff under 
orders of the Tahsildar purporting to act under the provisions of the Essential Supplies 
(Temporary Powers) Act (Act XXIV of 1946). The and defendant is the village 
patel and the 1st defendant is the Tahsildar. Both of them were sued for the recovery ` 
of a sum of Rs. 1,000, being the damages alleged to have been caused to the plaintiff 
by reason of the paddy belonging to her being seized and later sold to the South 
Kanara Central Co-operative Wholesale Stores, Bellary. The facts of the case are 
that in March, 1948, P.W. 4 bought a cart-load of paddy for the plaintiff, who is his 
sister, and asked the cart-man, P.W. 5, to carry it to her. On the 6th March, 1948, 
while the paddy was being loaded into the cart on the public road, the rst defendant, 
who was then the Tahsildar of Puttur, appeared on the scene accompanied by the and 
defendant, the present appellant, the patel of the village : and then the Tahsilcar 
questioned the cart-man, the and defendant and one or two others and proceeded 
to seize the paddy. After seizing the paddy an yadhast was prepared by the 
Tahsildar, which is Exhibit B-2 The appellant, the gnd defendant, removed the 
paddy on the instructions of the Tahsildar, and subsequently sold it to the South 
Kanara Central Co-operative Wholesale Stores, Bellary, and deposited the sale 
proceeds into the treasury. The plaintiff approached the Tahsildar for return of 
the paddy ; but she could not get a return of the paddy. Therefore she sued both 
the Tahsildar and the appellant, the 2nd defendant, claiming Rs. 1,000, as 
damages for the pecuniary loss and mental distress suffered by her by reason of 
her being wrongfully deprived of the paddy, and her humiliation on account of 
her property being seized. The Tahsildar who is the 1st defendamt died after the 
filing of tke suit. 

The defence of: the appellant, the 2nd defendant, is that the seizure by the 


"Tahsildar, the 1st defendant, was lawful and that under orders of superior officers 


he delivered the stock of paddy to the Co-operative Stores and deposited the sale 
proceeds in the treasury and that he only carried out the orders issued by the 
superior officers in the matter, as he was bound to obey as a village headman and 
that all the acts were official and done in the course of his legal discharge of his duty 
as a subordinate of the Government. The Courts below found that the appellant 
was not protected under any orders of the superior officers and granted a decree 
for a sum of Rs. 800. 

The finding of the lower Court is that the seizure was not malicious and that 
the case of the plaintiff that the appellant instigated or otherwise procured the sei- 
zure has not been established. Though an attempt was made to justify the seizure 
on several grounds, it is now found that the seizure was not authorised by law, excep- 


‘ting that he acted in good faith under the directions of a superior officer, whom he 


was bound to obey. He does not support his action by any lawful order issued by 
the Tahsildar ; nor has he been able to produce any order with reference to the 
serzure either of the Tahsildar or of any other superior officer of the Revenue Depart- 
ment like the Collector. In the circumstances it is for consideration whether 
the appellant could escape the liability for a seizure, which is wrongful, though not 
actuated by malice but carried out under the oral orders of his superior. officer, 
the Tahsildar. The position of a village officer like the appellant, he being the village 
patel or headman, as provided under clause 2, heading 1, Chapter 1, Part 1 of the 
Village Officers’? and Ryots Manual is as follows : i 

«“ Village officers are under the immediate orders of the Tahsildar. It is their duty to carry out 
promptly and faithfully-all lawful orders that may be issu¢d to them by Tahsildars, Deputy Tahsildars 


R ye Inspectors, and other superior officers. They should also aid all officers of other depart- 


bon ii Lf Government in their villages.” 
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The village officers are under duty bound to carry out all lawful orders that may be 
issued to them by Tahsildars. The appellant has failed to establish that there was 
any lawful order of the Tahsildar, are which he has acted, except stating frat 
he has acted on the oral instructions of the Tahsildar, he being his superior officer. 
In Halsbury’s Laws of England, and edition at page 267, it is stated that in actions 
for tort agaist public officers, as in ‘actions against private individuals, it is no 
defence that the tort was committed by order of the Crown or of a superior officer. 
In Rogers v. Rajendra Dutt}, which was an action for damages against Rogers, Superin- 
tendent of Marine in the service of the East India Company, by Dutt, the owner of 
the Steam tug Underwriter, Rogers was charged with wrongfully issuing an order as 
superintendent forbidding the officers of the Bengal pilot service to allow the Under- 
writer to take any ship in tow of which they had charge. There was no evidence of 
malice against Rogers. In delivering the opinion of the Judicial Committee, Dr. 
Lushington held that no action lay against the appellant Rogersin his official capacity. 
But ifthe act was in itself wrongful, and injured Dutt, he must have the same remedy 
by action against the doer, whether the act was his own, spontaneaus and unauthoris- 
ed, or whether it was done by order of the superior power. The Rt. Hon. Dr. 
Lushington observed: 


“ The civil irresponsibility of the supreme power for tortious acts could not be maintained with 
any show of justice if its agents were not personally responrible for them; in such cases the Govern- 
mentis morally bound to indemnify its agent, and it is hard on such agent when this obligation is not 
satisfied ; but the right to compensation in the party injured is paramount to this consideration. 
Raleigh v. Goschen®, is also referred to. In” that case the action was 
against the Lords of the Admiralty with the object of establishing as against 
them that they were not entitled to enter upon, or acquire by way of compulsory 
purchase, certain land, the poe of the plaintiff, for the purpose of erecting thereon 
a training college for naval cadets, and claiming damages for alleged trespass and 
an injunction to restrain further trespass. It was held that though the plaintiffs 
could sue any of the defendants individually for trespasses committed or threatened 
by them, théy could not sue them as an official body, and that as the action was a 
claim against the defendants in their official capacity, it was misconceived and 
would not lie. Romer, J., laid down the general principles of law which H€*concei- 
ved governed this class of cases, in the following terms:— 


“ It appears to me that if any person commits a trespass (I use that word advisedly as meaning 
a wrongful act or one not justifiable) he cannot escape liability for the offence, he cannot prevent 
himself being sued, merely use he acted in obedience to the order of the executive Government, 
-or of any officer of State ; and it further appears to me, as at present advised, that if the trespass 
had been committed by some subordinate officer of a Government Department or of the Crown, 
by the order of a superior official, that superior official—even if he were the head of the Government 
Department in which the subordinate official was exem loyed, or whatever his official position— 
could be sued ; but in such a case the superior official could be sued, not because of, but despite the 
fact that he was an officer of State ”. 
The liability of the individual officer for being sued is well recognised but the fact, 
that he is acting under the orders of the superior officer is not sufficient, unless he is 
able to establish that the act itself was in pursuance of the lawful order. In Halsbury’s 
‘Laws of England, the latest edition (grd edition), volume 7 at page 252, it is stated 
-that Crown servants may however, be sued and made personally liable for tortious 
-or criminal acts committed by them in their official capacity without showing malice 
or want of probable cause, unless that is of the essence of the tort or crime, and that 
state necessity or the orders of the Crown or of a superior officer cannot be pleaded 
in defence, except as an act of state in an action by a non-resident alien. The follow- 
ing passage from Winfield on the Law of Torts may also be referred to. At page 19 
the learned author says as follows: 


“ If Government officials act within their powers, of course they are not liable however much 
they may injure other people by their official acts. Any other rule would paralyse the Government 
of the Country. But if they act outside their lawful powers, they are liable, although they cannot be 
sued as representativas of the Crown unless the Crown consents to the proceedings against them, 
for the public revenues cannot be made liable without the Crown’s consent to remedy wrongs com- 





1. 19 Moo. P.C.C. 209. _ 2 L.R. (1898) 1 Ch. D. 73. 
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mitted by servants of the Crown. This may seem a hard rule for the person injured by the excess 
ofęuthority, for, though the official is liable as a rivate individual, heis often not worth suing . . . 
. \ . . There are classical decisions that, where an official has been sued in his private capacity, 
a plea of respondeat superior will avail him nothing. On the other hand the rule that he cannot be 
sued as a representative of the Crown is strictly construed.” 
The learned counsel for the Government, however, relied on the following passage 
in Pollock on Torts, 14th edition at page 96, in support of the contention that the 
appellant is protected, if he acts under orders of a person, whose orders he is bound 
to obey: 7 ; 
“ How far the orders of a superior officer justify a subordinate who obeys them as against third 

ersons has never been fully settled. But the better opinion appears to be that the subordinate is 
in the like position with an officer executing an apparently regular civil process, namely, that he is 
protected if he acts under orders given by a person whom he is generally bound by the rules of the 
service to obey, and of a kind which that person is generally authorized to give, and if the particular 
order is not necessarily or manifestly unlawful”. 
But this opinion of the learned author is not with reference to all servants of the Crown 
but it is only with-reference to acts done by naval or military officers in the execu- 
tion or intended execution of their duty, for the enforcement of the rules of the ser- 
vice and preservation of discipline, which require implicit obedience of the orders 
of the superior officer. In such circumstances the action of the servant can be 
justified, considering the emergency of the situation and the nature of the service 
to which he belongs. But this principle cannot be applied to the other classes of 
servants, as in the case of a village servant, who is only expected to obey a lawful 
order of the Tahsildar. 


That the mere order of a superior officer, which is not in accordance with law or 
supported by a lawful order, would not afford justification is also the view taken 
by the American Courts as could be seen from the view taken by Mclean, J. 
in Tracy v. Swariwout1, where the learned Judge in sing the question 
whether the instructions given by the Secretary of the ‘Treasury, when 
not given in accordance with the law, afford a justification to the collector of the 
customs, or exonerate him from the payment of adequate damaggs for an injury 
resulting from his illegal acts took the view that these instructions were no justifica- 
tion to the defendant and that the illegal acts, though they be done in good faith 
would not exempt him from giving compensatory damages. The legal position 
both under the English law, which is also the view of the American Laws is that a 
mere reliance on an order of a superior officer cannot exempt an officer like the 
znd defendant from liability in respect of a tort committed as in the present case, 
so long as the commission of the act is not supported by any lawful order, on which 
he could rely. 


In this case an attempt has been made to bring himself under the protection 
afforded under section 16 (1) of the Essential Supplies (Temporary Powers) Act 
(XXIV of 1946), which provides that no suit, prosecution or other legal proceeding 
shall lie against any person for anything which 1s in good faith done or intended to be 
done in pursuance of any order made under section 3. Sub-clause (1) of section 
3 of the Act provides that the Central Government, so far as it appears to it to be 
necessary or expedient for maintaining or increasing supplies of any essential com- 
modity, or for securing thei: equitable distribution, and availability at fair prices, 
may by order provide for regulating or prohibiting the production, supply and dis- 
tribution thereof, and trade and commerce therein. As observed by the learned! 
-District Judge no order issued by the Tahsildar has been produced and in the absence 
of such an order it could not be presumed that the appellant must be deemed to. 
have acted in pursuance of an order issued under secticn 3 of the Act, and in the 
absence of such an order there is no scope for the application of section 16 (1) of the 
Act. An argument based on the protection given under section 270 of the Govern- 
ment of India Act for acts of public servants was also sought to be raised ; but that 
plea not having been specifically taken in the lower Courts, I do not consider it 
necessary to examine that aspect of the case. Ordinarily, therefre, the fact that 





1. 10 Pat. 80; Introduction to Ad ninistrative Law, 2nd edition, p.280. 
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the village officer merely acted on the oral orders of the Tahsildar, though he in 
the posjtion of an inferior bound to obey his superior, the Tahsildar, under the Vifage 
Officers’ and Ryots’ Manual—but only in respect of lawful orders which the Tahsil- 
dar would issue—would not be a sufficient justification for seizing the property of the 
plaintiff and gelling them, with the result that loss was caused to the plaintiff. Reliance 
cannot, thefefore, be placed on the orders of a superior officer, unless there is a 
lawful order under which protection can be claimed ; and in the absence of an 
immunity clause, which is common in all legislation, .which empower officers to 
interfere with the rights of private persons, the mere reliance on ‘the oral’ orders of 
superior officer would not help the appellant. Though, no doubt a statutory im- 
munity is provided under section 16 (1) of the Act, no attempt has been made on 
the part of the appellant to bring himself within that section by substantiating the 
act as one done in pursuance of an order passed under section 3 of the Act. In the 
circumstances I should consider that the learned District Judge in affirming the 
decree of the learned District Munsif has taken a correct view as regards the 
liability of the appellant, the second defendant, notwithstanding the abs .zcc > 
malice or want of good faith. 


The result is the appeal fails and is dismissed. There will, however, be no 
order as to costs. 


R.M. ; —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justia GovinpA MENON AND MR. Justice RAmaswamr 
GOUNDER. 


Bilige Laxminarayana Rao and others .. Appellants* 
v. 
A. P. Fernandes and others - .. Respondents. 


Hindu Law—Widow—Alienation by—Subsequent surrender—Effect—Title acquired by adverse possession 
against widow—Subsequent surrender—Right of surrenderee to sue for possession of estate from aliense oz, adverse 
possessor—When accruss—-Limitation Act (LX of 1908), Articles 141 and 144-—Starting point—Date bf surrender 
or death of widow. 

Practice—Appeal—New plea—Suit for possession basing title on surrender—Plea of invalidity of suck 
surrender in appeal—Permissibility. inalidity of 

There is no warrant in Hindu Law for the proposition that in the case of an alienation by a Hindu 
widow of her husband’s property without any justifying necessity, or in the case of a stranger acquir- 
ing title by adverse possession against her, the interest created is to be deemed severed from the inheri- 
tance and, if subsequently the widow makes a surrender of the estate in favour of the reversioners 
the surrenderee must take it subject to such prior interest or that the reversioners are disentitled to 
dispute the title of the alience or of the person acquiring title by adverse possession against the widow. 
Though the widow herself may be incapable of derogating from her own grant, no such disability 
attaches to the surrenderee. The surrender is not an alienation and the reversioners do not derive 
title from the widow. 


It is certainly true that a surrender is a volvatary act on the part of the widow who is under no 

or moral obligation to surrender her estate. tances do arise where an alienee has paid 

valuable and substantial consideration for a property on the expectation of enjoying it so long as 

the widow would remain alive. But a transferee from a widow acts with his eyes open. There isa 

risk always attached to the transaction and there is no law which secures to him necessarily an estate 
for life. 

Since there is an acceleration of the inheritance in favour of the reversioners by reason of the 
surrender, they become‘ competent to recover possession of the properties even then, at once, by 
evickne the alienee, and are not bound to wait till the widow actually dies. In other words the 
i cung point of limitation for a suit by the reversioners to recover possession of the alienated property 
from the alience is the date of the surrender and not the death of the widow, whether Article 141 of 
the Limitation Act, if surrender is regarded as civil death for the purpose of this Article, or Article 
144 applies. Hence a suit instituted nd twelve years from the date of the surrender, but within 
12 yearsfrom the date of the.death of the widow, is clearly barred by limitation and liable to be 
dismissed on that ground. +: 


Natvarlal v. Dadhubhai, (1954) S.C.J. 34 followed. 
Case-law revi : 


~ r ' 


“15th December, 1955. 





it 


*Appeals Nos. 444 of 1951 and 144 of 1952. 
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A ponu (reversioner) who has rested his title to recover the property on the very surrender by 
thąwidow cannot be allowed to impeach the validity of the surrender in appeal, when it involves 
questions of fact which are not in the pleadings. ° 


Appeals against the decrees of the Court of the Additional Subordinate Judge 
of South Kanara, dated 18th December, 1950 and passed in O.S. Nọ. 48 of 1950 
and O.S. No. 172 of 1947, respectively. ° 


T. Krishna Rao for Appellants in both. 
A. Narayana Pai and K. Sririvasa Rao for Respondents in App. No. 444 of 1951. 


K. Y. Adiga and K. P. Adiga and S. Ramayya Nayak for Respondents in App. No. 
144 of 1952. 
The Judgment of the Court was delivered by 


Ramaswami Gounder, 7.—A. S. No. 444 of 1951 arises out of a suit O.S. No. 48 
of 1950 filed in the Additional Sub-Court, South Kanara, and the other appeal 
A.S. No. 144 of 1952, arise? out of another suit, O.S. No. 172 of 1947, filed in ‘the 
same Court. Both the appeals are preferred by the plaintiffs. The first three of 
the six plaintiffs in O.S. No. 172 of 1947 were the plaintiffs in O.S. No. 48 of 1950. 
‘Both the suits were fited to recover possession of the plaint-schedule properties 
together with mesne profits. The suit properties and other properties originally 
pelonged to the family of one Somayya Karnika who had two wives. By the first 
wife, he had four sons, of whom the youngest was one Bhavani Rao, and who died, 
leaving a son by name Somayya. That son Somayya also died in January, 1892, 
leaving a widow, by name Lakshmi Amma. ‘By the second wife, the said Somayya 
Karnika had three sons, one of whom was Ranga Rao. He died, leaving a son, 
by name Subba Rao, and the latter died, leaving five sons, Krishna Rao, Ranga Rao 
and plaintiffs 1 to 3 in both the suits ; and Krishna Rao’s sons are plaintiffs 4, 5 
and 6 in O.S. No. 172 of 1947. When this family remained joint, Bhavani Rao’s 
son, Somayya, who was then entitled to }th share in the family properties, conveyed 
his share under the sale deed, Exhibit A-1, in favour of his father-in-law, another 
Somayya Karnika, for Rs. 9,750. On the basis of that sale deed, the said Somayya 
Karnika as well as his son-in-law, Somayya, filed a suit O.S. No. 16 of 1887, for 
partition and separate possession of that share, as against the other members of the 
family; and that suit resulted in a compromise decree, Exhibit A-2, dated 4th Octo- 
ber, 1887. In accordance with the final decree passed in that suit, the th share 
was allocated and delivered possession of to Somayya Karnika. Subsequently, in 
1891 and 1893, under two sale-deeds Exhibits A-3 and A-4, Somayya Karnika 
‘conveyed in favour of his daughter, Lakshmi Amma, all the properties which he got 
under the partition decree. Subsequently, Somayya Karnika died in 1893, leaving 
a will, by which he bequeathed all his properties to his daughter, Lakshmi Amma. 
She was thus in possession of these hy chad which pertained to the share of her 
husband, Somayya, but which he sold in favour of his father-in-law, Somayya Karnika 
who obtained possession thereof under the partition decree in O.S, No. 16 of 1887. 


While Lakshmi Amma was thus in possession of the properties pertaining to 
her husband’s 1/4th share, but which she got from her father under the sale deeds, 
Exhibits A-3 and A-4, she alienated the properties comprised in both the present 
suits. Under Exhibit B-6, dated 12th July, 1906, she alienated all the 26 items 
comprised in O.S. No. 172 of 1947 for Rs. 1,150, in favour of one Subbayya Shetty 
as the Yajaman of an aliyasanthana kutumba. The members of that family, on his 
death, are now represented by defendants 1 to g in that suit, and defendants 10 to 17 
are persons said to be in possession of those properties as the mulgeni tenants of 
defendants 1 to g9. As regards the properties comprised in O.S. No. 48 of 
1950, Lakshmi Amma sold item 1 to one Devappa for Rs. 260, under the sale deed, 
Exhibit A-5, dated goth November, 1903, and the first defendant in that suit is said to 
be the auction-purchaser of that item. As regards item 2, the said Lakshmi Amma 
conveyed the mulgeni rights therein under Exhibit A-8, dated “15th August, 1913, 
to one Damodara Bhatta, the father of defendants 6 and 7 in that suit, defendants 
2 to 4 being alienees of that item. As regards item 3 of that suit, the mulgeni rights 
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therein were conveyed by Lakshmi Amina in favour of defendant 5 in that suit: 
It is cqmmon ground that all those alienees are in possession of the variousfuit 
items as purchasers since the date of their respective purchases. 


Subba Rao the son of Ranga Rao and the father of the present plaintiffs 1 to 3, 
as one of the feversioners to the estate of Lakshmi Amma’s husband, Somayya, filed a 
suit, O.S. No. 2 of 1911, for a declaration that the sales under Exhibits A-3 and A-4 
in favour of Lakshmi Amma by her father were benami for her husband and that the 
alienations made by her were not supported by consideration, and therefore, not 
binding on the estate. That suit had a protracted course which it is unnecessary 
to trace, and ultimately, the trial Court granted a declaration on 10th September, 
1917, as shown by Exhibits A-9 and A-1o that the transactions covered by Exhibits 
A-1, A-3 and A-4 were benami for and for the benefit of Lakshmi Amma’s husband, 
Somayya, and that she, as a widow, had only a limited estate and no absolute title, 
and that the alienations were not binding on the estate. As against that decree and 
judgment, there were two appeals preferred to this Court—one of the alienees. The 
widow’s appeal was dismissed, confirming the findings of the trial Court ; but the 
other appeal was allowed on the ground that the alienee was a bona fide purchaser for 
value under section 41 of the Transfer of Property Act. Thus, that litigation termi- 
nated in this Court in February, 1919. . About three years later, on 29th June, 1922, 
the widow, Lakshmi Amma, executed a deed of surrender, Exhibit A-14, in favour 
of the said Subba Rao, the plaintiff in that litigation and the father of the present 
plaintiffs 1 to 3, of all her rights in the properties, together with the right to recover 
them from the alienees after her death. Thereafter, in 1937, Subba Rao took a 
sale deed from one Huchuraya, the sister’s son of the propositus Somayya, as he 
claimed to be the nearest reversioner and that sale deed is Exhibit A-17 dated 4th 
December, 1937. There was a partition of the properties as amongst Subba Rao 
and his sons and grandsons under the partition deal Exhibit A-16, in 1934. 


Thus, relying on the decree in O.S.No. 2 of 1911 obtained by their father, Subba 
Rao, against the alienees, the plaintiffs filed the present suits to recover possession 
of the properties from them, as having become entitled to the properties by reason 
of the death of the widow, Lakshmi Amma, which took place on 27th November, 
1934. It will be seen that both the suits were filed within 12 years from the date 
of her death, though one of the suits O.S.No. 172 of 1947, was re-presented in the 
Court having jurisdiction only on 28th October, 1947, for which exemption was 
claimed under section 14 of Limitation Act. 


The learned Subordinate Judge who tried these suits dismissed them holding 
(1) that the original sale under Exhibit A-1 in favour of Somayya Karnika was 
a real transaction and did not afford any suspicion whatsoever and that it was not 
open to the plaintiffs to contend that it was a benami transaction and should not 
be given effect to, (2) that Lakshmi Amma had an absolute right by virtue of the 
sale deeds, Exhibits A-3 and A-4, (3) that the purchasers paid consideration without 
notice of any defect in the title of the vendor, and (4) that the decree in O.S.No. 2 
of 1g11 did not operate as res judicata. On the question of limitation, following 
some decisions of our Court, which will be presently referred to, the trial Judge 
held that it started not from date of the surrender but from the date of the death of 
the widow, even if it were held that Lakshmi Amma had only a widow’s estate in 
the suit property. 

We have not considered it necessary to examine the soundness of the conclusions 
reached by the learned trial Judge on the merits of the disputes involved in both 
the suits as we well as on the question of res judicata by-reason of the decision in O.S. 
No. 2 of 1911, for, we are quite clear that on the question of limitation, having regard 
to the recent decision of the Supreme Court in Natvarlal v. Dadhubhai+, we must 
hold that both the suits are barred by limitation, and on that ground, the suits ought 
to have been dismissed by the trial Judge, though he did not dismiss the suits on 
that ground, but on all other grounds, On the date when the suits were disposed 


I (1954) S.GJ. 34- j 
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of by the trial Judge, the Supreme Court had. not given its decision, and on the state 
of law as it then stood according to the decisions of our High Court, the learned trial 
Judge was right in his view that the point of limitation started not from the date 
of the surrender, but from date of the death of the widow. As stated above, both 
the suits were filed in 1946 within 12 years from the death of the widow, which was 
in November, 1934. But the deed of surrender, Exhibit A-14 was exe@uted by her 
in June, 1922, and if the limitation.started from that date either under Article 141 
or Article 144, both the suits would be hopelessly barred by limitation. Till the 
decision of the Supreme Court was given, the view that prevailed in this Court as 
aresult of a long catena of cases was that the alienation—made by a widow without 
necessity and theréfore not binding on the estate would enure till the full lifetime 
of the widow and. was not affected by her surrender ofthe estate in favour of the near- 
est reversioners. In fact, the original view of om High Court was, as will be found 
in Sreeramulu v. Krishnamma}, that such alienation was not affected even by an adop- 
tion made by the widow. Bashyam Ayyangar, J., observed at page 149 :— 

“ But if a portion of the inheritance has been lawfully severed therefrom and transferred toa 
stranger, whether absolutely, as would be the case if the alienation was for, a necessary purpose, or 
only during the term of her widowhood, as would be the case if the alienation was not for a necessary 
purpose, the adopted son could on principle, succeed only to the temaining inheritance which 
‘was vested in the. widow at the time of the adoption.” 

‘+ But the learned Judge was not prepared to extend that ee ae to cases where 
the widowhood terminated by re-marriage. That decision was followed by a Bench 
of this Court in Subbamma v. Subramanyam*, holding that a surrender by a Hindu 
widow in favour of the reversioner cannot affect alienations made by her prior 
to the surrender, and which, though not binding on the reversioners, were binding 
on her for her life. In that case, Sadasiva Ayyar; J., reserved his opinion even on 
the question whether her marriage though it put an end to her widowhood, 
would affect the right of the alienee to enjoy the alienated interest during her life- 
time. But the earlier decision in Sreeramulu v. Krishnamma', was overruled by a Full 
Bench in Vaidyanatha Sastri v. Savithri Ammal’, In that case a Hindu widow alienated 
certain properties for purposes not binding on the estate, and thereafter, she adopted 
a son; it was held by the Full Bench that the alienation was not binding on 
the adopted son and that he could sue during the. lifetime of the widow to set 
aside the alienation and recover the property so alienated, his cause of action arising 
from the time of his adoption. But in regard to surrender, this is what Kumara- 
swami Sastriar, J., observed at page 100 :— 

* As between the widow, the prior alienee, and the reversioners claiming title under a subse- 
quent surrender, the alience has a clear equity to retain possession and the fruits of his purchase till 
at least the widow dies. But what equity 1s there in favour of a person who purchases property from 
2 Hindu widow, knowing that there is absolutely no necessity for the sale and that she has authority 
to adopt which she could exercise at any time ?” ‘ 

Thus, the position was that while the’ alienee’s rights would be affected by 
remarriage of the widow or by her making an adoption, such rights would remain 
unaffected by surrender. That position has since held the field, and has been only. 
reiterated by subsequent decisions of our Court, vide Sundarasioa Row v. Viyamma‘, 
and Vijiaraghava Pillai v. Ponnammal®. In the latter case, it was held ‘that where a 
Hindu widow made anvalienation of her husband’s estate for a purpose not 
binding on the reversioner and subsequently gets remarried, the estate of the alienee 
terminated on such remarriage and does not enure for the lifetime of the 
remarrying widow ; and at page 133 it was observed : bi 

“ There is no question that, so far as this Court is concerned, it is well settled that a widow can- 
not alienate, her interest in her husband’s estate and then defeat that alienation by surrendering 
her interest in the estate to the next reversioner—Subbamma V. Subrahmanyam’ ; Sundarasiva Rao v. 
Viyamma* and Singaram Chettiar v. Kalpyanasundaram Pillai*.” 4 


1. ' (1902) 12 M.L.J.' 197: LL.R. 26 Mad. 75 mn, oe HR ia 
48. ` . : 4. (1925) 49 LJ. 266: LLR. 

2. (1915) 30 M.L.J. 260: I.L.R. 39 Mad. ' 933. ) ' iis 

. a, igh 5. (1931) 62 M.L.J. 131. 5 
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This exception, ‘in cases of surrender, was not confined only to purchasers 
for consideration, but was extended in favour of transferees under a gift or gratui- 
tous conveyance executed by the widow, vide Sonat Karuppa Pillai v. Irulayee+ and. 
a Bench decision of this Court reported in Anmachala Mooppanar v. Arumugha Moop- 
panar*, to whieh one of us was a party. The exception was further extended to 
cases of persóns who had by adverse possession prescribed for a title against the 
widow, vide Ramayya v. Narayya® and in Tripurasundara Rao v. Kotayya*, it was thus 
observed : 

“ There is no difference in principle, in our opinion, between the case of an alienation and a 
case where the title of the limited owner became extinguished by operation of the statute of limita- 
tion. By reason of that adverse possession for more than 12 years, the title of the limited owner 
became extinguished by virtue of section 28 of the Limitation Act and the adverse possessor acquires 
a title good against the limited owner. By virtue of the surrender, if the surrenderee is not allowed 
to displace the title of an alience holding the property under an alienation which was not for a neces- 
sary binding purpose, it stands to reason that on the same analogy, a person who had acquired title 
by adverse possession must also be protected.” 

Thus, on the date when the trial Judge rendered his judgment, the result of 
the authorities, so far as our Court was concerned, was this. The rights ofa trans- 
feree from a widow, the transfer not being one binding on the estate, terminated on 
the widow remarrying or making an adoption, but not on her effecting a surrender 
in favour of the nearest reversioner. The surrender did not affect the transferee’s 
interests not only where the transferee was one who had paid consideration but 
also a transferee under a gratuitous conveyance or one who had acquired title by 
adverse possession against the widow. As we stated above, these questions came 
up for consideration before the Supreme Court in Natvarlal v. Dadhubhat®, cited 
above. In that case, their Lordships were called upon to examine the rights of 
the reversioners in whose favour a deed of surrender had been executed by a Hindu 
widow to recover possession of the properties belonging to the last male owner during 
the lifetime of the widow from persons who acquired title to the same by adverse 

ssion against the widow. In the first place, it was contended for the trans- 
ferees that as the widow’s estate was completely extiguished by adverse possession 
exercised by the defendants, she had in fact no interest left in her, which she*could 
make a surrender of in favour of the reversioner3. That contention was over- 
ruled with this observation at page 40: 

‘* But the learned ‘counsel for the appellants is not right when he says that as adverse possession 
extinguished the rights of the widow, no fresh extinction by an act of surrender was possible. As 
the rights acquired by adverse possession are available only against the widow and not against the 
husband’s heirs, the husband’s estate still remains undestroyed and the widow may withdraw herself 
from that estate, leaving it open to the reversioners to take possession of it at once as heirs of the last 
male-holder unless there is any other rule of law or equity which prevents themfrom doing so. The 
first branch of the appellants’ contention cannot, therefore, succeed.” 

The second contention was that in the case of a surrender by a Hindu widow, 
a person who had, prior to the date of the surrender, acquired by adverse possession 
an interest in the widow’s estate, could not be ousted from the possession of the 
property, so long as the widow remained alive ; and in support of that contention, 
their learned counsel cited the Madras decisions to which we have already adverted. 
Their Lordships analysed the Madras decisions and pointed out that they rested 
on three grounds. The first was that an alienation of property by a Hindu widow 
in ‘excess of her powers, though not binding on the inheritance, created in the alienee 
an interest commensurate with the period of her natural life. Their Lordships 
pointed out that there was no warrant in Hindu Law for the proposition that in 
the case of an alienation by a Hindu widow of her husband’s property without any 
justifiying necessity, or in the case of a stranger acquiring title by adverse possession 
against her, the interest created is to be deemed to be severed from the inheritance, 
and if the surrender is made subsequently by the widow, the surrenderee must take 
it subject to such prior interest, and held that the first ground was of no substance. 
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The second ground upon which the Madras decisions were based, as their Lord- 
ships pointed out, was that as the widow herself was incapable of disputing the title 
of the alienee or of the person who had acquired interest by adverse possession 
against her, a like disability attached to the reversioner who could not have obtained 
the properties but for the surrender. This ground also was charactepised as mani- 
festly untenable, because, though the widow herself may be incapable of derogating 
from her own grant, the surrender was not an alienation and the reversioner does 
not derive title from her. The third ground was that the law of surrender being 
a Judge made law, the Courts in recognising the right of surrender by a Hindu widow, 
can and ought to impose conditions on the exercise of her power based on con- 
siderations of justice, equity and good conscience, and surrender being purely a 
voluntary act on the part of the widow, she could not be allowed by her own act 
to prejudice the interests which she had already created. Their Lordships answered 
the third ground thus at page 45 :— 

“ Coming now to the third ground, it is certainly true that a surrender is a voluntary act on the 
part of the widow and she is under no legal or moral obligation to surrender her estate. Instances 
do arise where an alinee has paid valuable and substantial consideration for a property on the expecta- 
tion of enjoying it so long as the widow would remain alive and his expectations have been cut short 
by a surrender on the part of the widow, which no doubt benefits the reversioner in the sense that 
he gets the inheritance even during the widow’s lifetime. On the other hand, a person, who takes 
a transfer from a Hindu widow, acts with his eyes open. If the transfer is without any legal necessity, 
there is a risk always attached to the transaction, and there is no law, as we have already explained, 
which secures to him necessarily an estate for life. A man making a purchase of this character is 
not expected to pay the same value which he would pay if the purchase were made from a full owner.” 

It is clear from the above observation that their Lordships ex ed a definite 
opinion that the third ground was equally untenable. Having said so, they further 
observed : 

“ Be that as it may, even assuming that the Court is not incompetent to impose conditions on 
the reversioner’s rights of recovering possession of the property during the widow’s fifetme on grounds 
of equity, justice and good conscience in proper cases, it is clear that in the case before us, no equitable 
considerations at all arise.” 

This they stated only as an additional ground. It is not, therefore, correct 
to cofttend, as the appellants’ learned counsel did, that the Supreme Court did not 
express any final opinion on the third ground, but left that question open. 

It seems to us clear from the decision of the Supreme Court that as there was 
acceleration of inheritance in favour of the plaintiffs by reason of the surrender of 
1922, they became competent to recover possession of the properties even then, by 
evicting the defendants and were not bound to wait till the widow actually died ; 
that is to say, the starting point of limitation was the date of the surrender, and not 
the death of the widow, whether Article 141, if surrender can be regarded as civil 
death for the purpose of that Article, or Article 144 applies. We are therefore of 
the opinion that both the suits were clearly barred by limitation and ought to be 
dismissed on that ground. 

But the learned Counsel for the appellants drew our attention to the fact that 
in paragraph 38 of the judgment, Exhibit A-g in O.5.No. 2 of 1911, it wag held that 
the alienations to defendants were not valid and binding on the plaintiff “beyond. 
the first defendant’s lifetime”, the first defendant being the widow, Lakshmi Amma. 
It was contended that in the face of that declaration, it was not open to the plain- 
tiffs to have instituted the present suits, so long as she was alive. But it will be seen 
that on the staté of the law as declared by this Court at that time, it must have been 
supposed that the alienation without necessity or other binding purposes would 
enure at least during the lifetime of the widow. But, as we stated above, that has 
ceased to be good law since the decision of the Supreme Court. In the light of 
that decision, the declaration must be interpreted to mean “till the widow’s estate 
subsisted.”” If the contention were right, the declaration must take effect even in 
the event of remariage or adoption on the part of Lakshmi Amma. That clearly 
was not the intention_of the declaration. It will be seen that in the decree, Exhibit 
A-io the declaration in the terms granted in paragraph 38 of the judgment was not 
incorporated. That can only mean that the widow’s lifetime was the maximum 
period unless terminated earlier. 
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We therefore overrule this contention. The learned counsel also advanced 
a further argument in regard to the validity of the surrender on the ground that 
the then nearest reversioner was the sister’s son, Huchuraya, from whom the plaintiff’s 
father, Subba Rao, took a sale deed. Butit will be seen that in the plaint, the plain- 
tiffs have rested their title on this very surrender as well as on the sale by the sister’s 
son. Thatbeing so, they cannot now be allowed to impeach the validity of the 
surrender, That would involve questions of fact which are not in the pleadings. 


We therefore dismiss both the appeals ; but, taking into account the fact that 
they were filed prior to the decision of the Supreme Court, we make no order as 
to the costs of these appeals. 


P.R.N. : ——-- Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mnr. Justice RAJAGOPALAN. 


N. Swaminathan .. Petitioner*® 
v. 


Union of India represented by the General Manager, 
Southern Railway, Madras .. Respondent. 


Railway Establishment Code, Volume I, Rule 148 (3}—Power of dismissal i a framed 
against oyee and dropped—Subsequsnt dismissal after issue of months notice—Legaliiy. 

Rule 148 (3) of the Indian Railway Establishment Code, Volume I, confers jurisdiction on the 
General Manager of a Railway to terminate the services of an emplo} holding a non-gazetted 
and non-pensionable post, by giving him a month’s notice and an order terminating the services 
of such an employee by giving the requisite notice, is perfectly legal. 


The fact that charges were framed against the employee previously and then dropped is no bar 
to the exercise of the power under the rule, as liability to termimation of services by the issue of a 
month’s notice is one of the conditions of service accepted by the employee. 

Petition ander Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to the Order dated goth 
December, 1948, in E.A. No. 2803 of the General Manager’s office, Southern 
Railway, Madras and to quash the Order made therein. 


S. Krishnamurthi for Petitioner. 


C. Govindaraja Ayyangar for Respondent. 

The Court made the following 

Orper.—This is an application under Article 226 of the Constitution for the 
issue of a writ of certiorari to set aside the order passed by the General Manager, 
M. &. S.M., Piek on goth December, 1948, by which the petitioner’s services 
were dispensed with 


On z2nd Sentent 1948, the petitioner, who was an Assistant Commercial 
Inspector, was suspended from service pending investigation into the proposed 
charges. The post he held was a non-gazetted and non-pensionable one. On 27th 

tember, 1948, two charges were framed against the petitioner, and he submit- 

his explanation on gnd October, 1948. The charges were not apparently 
poreda with further. On goth December, 1948, the General Manager gave 
notice to the petitioner terminating his services with effect fram gth February, 
1949, giving him a month’s notice ofsuch termination <o take effect from 1oth Janu- 
ary, 1949. On gth February, 1949, the petitioner’s services were terminated. 

Rule 148 (3}of the Indian Railway Establishment Code, Volume 1, conferred the 
jurisdiction on the General Manager to terminate the services of a person who held 
a non-gazetted and non-pensionable post by giving him a month’s notice. The 
same rule permitted the employee also to terminate the services by giving a 
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month’s notice to the seen i It was this power that was exércised by this 
General Manager, though earlier, charges had been framed against the petijioner. 
Since liability to termination of services by the issue of month’s notice by the em- 
ployer was one of the conditions of service which the petitioner had accepted, the 
petitioner cannot now be heard to complain that that power was exergised by the 
Manager. There was nothing wrong in the assumption of jurisdictio& or in the 
exercise thereof by the respondent. The respondent, of course, is now represented. 
by the General Manager of the Southern Railways. - 

The rule is discharged. The petition is dismissed. No order as to costs. 

P.R.N. Petition dismissed. Rule discharged. 

_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mkr. Justiczs Krisunaswami NAyUDU. 
Adiraja Ariga and others ; .. Appellants* 
v. ai 7 : A 

K. Beeranna Rai .. Respondent. 

Limitation Act (IX of 1908), sections 4. and 1g—Computation of period of limitation for pu poses of enforcing 
a debt under a renewal documsnt—Contract Act (IX of 1872), section 25 (3)— Debt’ and ‘ person charged there- 
with’—Meaning of. 

It is no doubt true that the periods of limitation for recovering particular classes of debts is pre- 
cribed in the First Schedule to the Limitation Act. But section 19 of the Limitation Act prescribes 
a fresh starting point of limitation in cases of acknowledgments of liability before the expiration of the 
period prescribed for a suit or application in respect of any property or right. The period prescribed 
under this section refers only to the period prescribed by Schedule I of the Limitation Act and not to 
any extended period for institution of suits by virtue of the apphcation of section 4 if the Courts are 
closed on the date the period of limitation expires. On the language of section 19 the period referred, 
to in it could not include the extension given by section 4 of the Act. An acknowledgment of a debt 
during such an extended period might save the debt from being barred only in certain cases. 

A claim does not become barred merely after the expiration of the period of limitation provided 
in the First Schedule and could be considered barred only after the period of extension provided in 
section 4. s 

ShiojiramDhannalal v. Gulabchand Kalooram, I.L.R. (1 n Nag. 144: A.I.R. 1941 Nag. 100; Subba 
Reddi v. Venkatramayya, (1945) 1 M.L.J. 38 : L.L.R. roa 634 and Chidambaram Chettiar v. 
Venkatasubba Naik, (1937) 1 M.L.J. 262, referred. i 

The term ‘ debt’ in section 25 (3) of the Contract Act does not necessarily mean only the debt 
which the person agreeing to pay must have been personally liable for or a debt for which he may be 
proceeded against in respect of his properties. s 

In order to attract the operation of section 25 (3) of the Contract Act the obligation need not be 
personal to the person agreeing to pay the debt, but an obligation in the sense ofaction being maintain- 
able against such person in respect of the property in his hands is enough. 

Rama Pattar v. Viswanatha Pattar, (1921) 41 M.L.J. 567 : I.L.R. 45 Mad. 345, followed. 

Pestonji v. Bai Meherbai, A.I.R. 1928 Bom. 539, not followed, 

The expression ‘ the person charged therewith ’ in section 25 (3) of the Contract Act must neces- 
sarily be given a wider meaning and does not refer only to a person who was initially or originally 
liable for the debt, but will also include third parties who have undertaken the liability, though not 
personally, but by reason of their owning the properties of the original debtor. 

Appeal against the Decree of the District Court, South Kanara, in Appeal Suit 
No. 461 of 1951, preferred against the Decree of the Court of the District Munsif 
of Puttur, in Original Suit No. 482 of 1949. 


M. K. Nambiar and C. F. Louis for Appellants. 
T. Krisma Rao for Respondent. 


The Court delivered the following 


Jonoment.—This Second Appeal arises out of a suit on a mortgage executed 
by defendants 1 to 3 in favour of the plaintiff on gth June, 1941 (Ex.A-1). The suit 
properties belonged to one Padmayya Kottari and he mortgaged the properties 
with the predecessors-in-interest of the plaintiff under Exhibit A-z dated 1gth April, 
1927, for a sum of Rs. 5,000. The date of the death of Padmayya Kottari is not in 
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evidence but it is stated that he died some time between 1927 and 1941. He made 
a testamentary disposition of his properties by his last will and testament Exhibit 
A-3 dafed gth July, 1925, giving defendants 1 to 3, his three sons, a life estate in the 
properties and the vested remainder absolutely to his daughters, defendants 4 
to 7. ‘The plaintiff as the heir of one of the mortgagees under Exhibit A-z became 
entitled to # moiety of the mortgage amount and obtained the suit mortgage from 
defendants 1 to 3 and laid the suit on that mortgage. 

The defence was that the suit mortgage was not supported by consideration 
since the consideration under Exhibit A-r is a moiety of the amount due under the 
earlier mortgage Exhibit A-2 and since on the date of the execution of Exhibit A-1, 
namely, gth June, 1941, Exhibit A-2 had already become barred by time and that 
section 25(3) of the Contract Act was not applicable since the claim under Exhibit 
A-2 was a debt which defendants 1 to 3 were under no personal obligation to pay. 
The trial Court accepted the defendant’s contention and dismissed the action. In 
appeal the learned District Judge held that Exhibit A-1 was not in renewal of a 
barred claim under Exhibit A-2 since on the date of Exhibit A-1, Exhibit A-2 had 
not become unenforceable by reason cf lapse of time under the law of limitation, 
He however did not consider the question whether in any event Exhibit A-1 could 
be a fresh contract under section 25(3) of the Contract Act. 

It is now urged by learned counsel for the defendants appellants that the period 
of limitation prescribed for a suit on a mortgage under Article 132 being 12 years 
when the money sued for becomes due and that 12 years from the date when the 
money had become payable under Exhibit A-2 having expired, a period of two 
years being provided as the period for payment, on the date of Exhibit A-1 the claim 
had become barred. The question for determination is whether it could be said 
that the claim under Exhibit A-2 had become barred under the law of limitation 
and had become unenforceable and therefore Exhibit A-1 was in renewal of a barred 
debt ? Section 3 of the Limitation Act provides that every suit instituted, appeal 
preferred, and application made, after the period of limitation prescribed therefor by 
the First Schedyle shall be dismissed, although limitation has not been set up as a 
defence. The period oflimitation prescribed in the First Schedule, in so faras the 
suit on a mortgage is concerned, is 12 yearsunder Article 132. Therecan be no doubt 
that in this case the 12 years’ period from the date when the mortgage amount had 
become payable unde: Exhibit A-2 had expired on 12th April, 1941. The period of 
limitation prescribed for a suit had therefore expired on the date of Exhibit A-r which 
was gth June, 1941. But the question that still remains to be considered is whether 
the claim under Exhibit A-z had become barred by the law of limitation. Sec- 
tion 4 provides that 

“ where the period of limitation prescribed for any suit. . .expires on a day when the Court 
ds closed, the suit. . . . maybe instituted . . . onthe day that the Court reopens”. 

It is found that the sub-Court in which the suit on Exhibit A-2 could 
ordinarily be instituted was closed on the date of the expiry ofthe period which 
was on 12th April, 1941 and the reopening date was some time after gth June, 
1941. It was therefore open to the mortgagees under Exhibit A-g to have enfor- 
ced the mortgage claim by instituting the suit and in that view the debt could not 
be considered to have become barred on gth June, 1941, when Exhibit A-r was 
executed. It is not the period of limitation that is prescribed under the First 
Schedule that will be relevant in considering the present qùestion but the fact or 
otherwise whether the mortgage debt had become barred on the date when the 
fresh document Exhibit A-r was executed. There can be no doubt that the 
claim had not become barred and there is no question of executing a . document 
in respect of a barred debt, and the question of absence of consideration does not 
therefore arise. 

Reliance was placed on the decisions reported in Chidambaram Chettiar v. Ven- 
katasubba Naik! and Shivjiram Dhannalal v. Gulabchand Kalooram*. In the first of these 
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cases the question was as to whether the period of limitation prescribed in section 
19 of.the Limitation Act could also include the extension given by section 4 for filing 
a suit and it was held that it does not so include as section 4 itself can come into 
operation only after the period of limitation prescribed had already expired and 
the terms of section 19 require the acknowledgment to be made befqre the period 
prescribed had expired. The language of section 19 is clear. It s&ys that the 
acknowledgement of the liability must be before the expiration of the period pres- 
cribed for a suit or application in respect of any property or right. The “ period 
prescribed” could only be the period prescribed in Schedule I and not the extended 
period by which institution of a suit may be made by virtue of the application of 
section 4 if the Courts are closed on the date the period of limitation expires. 
On the language ofsection 19, there can be no difficulty in holding that the period 
referred to in section 19 could not include the extension given by section 4 for filing a 
suit as if acknowledgement had to be made before the expiration of the period 
prescribed. To similar effect is the decision in Shiojiram Dhannalal v. Gulabchand. 
Kalooram!. That a claim does not become barred merely after the expiration of 
the period of limitation provided in the First Schedule and could be considered 
barred only after the period of extension provided in section 4 is also the view 
taken by a Bench of his Court in Subba Reddi v. Venkatramayya*. The learned 
District Judge was therefore correct in observing that there was no question of 
the consideration for the suit mortgage being the revival of a barred debt and in 
such circumstances the contention that Exhibit A-1 is not supported by considera- 
tion could not be sustained. In this view the learned District Judge rightly 
observed the question of the application of the provisions of section 25 (3) of 
the Contract Act does not arise. 
Since arguments were addressed on the other point also, it becomes necessary 
to express an opinion as to whether, assuming that the claim was barred by limi- 
tation and became unenforceable on the date of Exhibit A-1, Exhibit A-1 could 
be supported under section 25(3) of the Contract Act. Section 25 deals with agree- 
ments without consideration. If the debt under Exhibit A-2 had become barred 
when Exhibit A-1 was executed (the consideration for Exhibit A-1, thé suit mortgage, 
is the debt under Exhibit A-z)there can be no doubt that Exhibit A-1 must be con- 
sidered to be an agreement made without consideration, and such agreements are 
void under section: 25 unless they come within the exceptions under the section. 
Clause 3 of section 25 provides that if it is a promise, made in writing and signed 
by the person to be charged therewith, or by his agent, generally or specially autho- 
rised in that behalf,,to pay wholly or in part a debt of which the creditor might have 
enforced payment but for the law of limitation of suits, it would not be void. That 
in the present case it is a promise made in writing and signed is conceded. But 
it is however urged that it is not signed by the person to be charged therewith and 
is not a promise made in writing to pay the whole or in part a debt of which the 
creditor might have enforced payment, and for the purpose of this argument the. 
debt must be deemed to have become unenforceable under the law of limitation. 
' Relying on Pestonji v. Bai Meherbat', it is urged that the debt must be one which. 
the person who promises in writing must be under an obligation to pay, that is, the 
debt must be one which could be enforced against him personally and if there is 
no personal liability it would not come within the meaning of a debt and in the 
present case defendants‘1 to 3 were not personally liable under Exhibit A~2 since 
it was a document executed by Padmayya Kottari and there was no liability cast 
on defendants 1 to 3 to pay that mortgage debt. But the fact remains that after 
the death of Padmayya Kottari under the will they had become entitled to an in- 
terest in the property which interest they accepted and also took possession of the 
properties, had the patta transferred, been paying assessment and enjoying the pro- 
perty, as could be seen from the recitals which were made in the suit mortgage 
deed Exhibit A-1. Having accepted the legacy and haying become the owners of 
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the property, being in possession and enjoyment of the same, and which property 
had already been charged with the liability of the mortgage amount under Exhibit 
A-2, the only question that has to be examined is whether the fact that there was 
no personal obligation but the obligation to pay is derived by reason of their accepting 
the legacy, igsufficient to take it away from the category of a debt under section 25 
(3). The sBort point is whether the debt referred to in section 25(3) refers to a debt 
which the person agreeing to pay must have been personally liable or is a debt for 
which he may be proceeded against in respect of his properties. In Pestonji v. Bai 
Meherbai 1, a single Judge of the Bombay High Court held that section 25, Excep- 
tion (3) implies that the person making the promise is the person against whom the 
liability might have been enforced and a promise therefore made by a person who is 
under no obligation to pay time-barred debts of another, is not within this exception 
to the general rule. The learned Judge observes afier extracting Clause (3) of 
section 25 at page 542: 

“Tt seems to me that these words imply that the person making the promise is the person against 
whom the liability might have been enforced. And if that is the c a promise made by a person 
who is under no obligation to pay the debts of another, even though they are time-barred, is clearly 
not within this exception to the general rule ”. 

The learned Judge does not proceed to consider the meaning of the word “debt” 
in Clause (3) but assumes that the promise must be by a person who is under an obli- 
gation to pay thé debts of another. The meaning-of the word “ debt ” in section 
25(3) has however come up for consideration by this Court in Rama Pattar v. Vis-` 
wanatha Patiar*, On a reference to Kumaraswami Sasuri, J., Krishnan and Odgers, 
JJ., differring, it was held that a debt contracted by a Hindu father for the benefit 
of the joint family is nonetheless a “ debt ” within section 25(3) of the Indian Con- 
tract Act, binding on the son, because his liability to pay his father’s debt is not 

l but limited to the extent of the family assets. Krishnan J., took the view 
that “ debt ” is a sum payable in respect of a liquidated money demand, recoverable 
by action, and there is no reason why a liability to have one’s joint property 
sold for a sum due, could not be a debt within the meaning of section 25(3). Odgers, 
J., however did not accept that view but observed that the debts not being the debts 
of the sons, the case did not fall within section 25(3) of the Contract Act. * Kumara- 
swami Sastri, J., in dealing with the question stated as follows :— 

“ A debt is nonetheless a debt because the remedies open to the creditor are circumscribed by the 
joint family assets. I can find no authority for the view that the debt contemplated by section 25 
of the Contract Act is a debt which can be enforced against the person and properties of the debtor. 
The test is whether at the time the promise to pay is made, the person making the promise could 
have been sued for the recovery ofthe debt but for the law of limitation, however circumscribed the 
Joma for the recovery of the debt in execution may be owing to the personal law governing the 

e I, 
The fact that the sons are not personally liable for the debts of the father but 
only to the extent of the joint family assets in their hands, would not however pre- 
vent the creditor from proceeding against them for the recovery of the debt, though 
not personally but against the property in their hands. The debt in the present 
case, being a mortgage debt, the persons who are in possession of the property 
having become the owners by reason. of the legacy which they obtained under the 
will, could be proceeded against for the recovery of the mortgage debt, though it 
could not be recovered from them personally, but only out of the properties in their 
hands, I am in respectful agreement with the view of Kumaraswami Sastri, J., 
of the meaning of the word “ debt ” in section 25(3). The fact that that decision 
related to the liability of the members of a joint family, namely, the sons, in respect 
of debts of the father would not make any difference since in either case the pro- 
perty is sought to be proceeded against and not the person. Ifa person who is in 
possession of the property is liable to be proceeded against in an action, that would 
be sufficient to put him under an obligation to pay the debt for the purposes of section 
25(3) of the-Contract Act. The obligation therefore need not be personal but an 
obligation in the sense of action being maintainable.against the person in respect 
of the property ih his hands:~ É TER ent, 


2 
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The question would then arise as -to whether the words “the person to 
be charged therewith ” in section 25 (3) must necessarily mean a, person 
who is liable initially or would be wide enough to cover the case of a person 
who agrees for the payment of the debt due by another. It was held in 
Govinda Nair v. Achutan Nair! that it need not be limited to thg person who 
was indebted from the beginning but it would also cover fhe case of 
a person who agrees to become liable for the payment of the debt. The 
expression “the person charged therewith” must necessarily be given a wider mean- 
ing and in this case the person by reason of becoming the owner of the property is a 
person who has become liable to pay the debt on the mortgage becomes the person 
to be charged therewith. Therefore a “person charged therewith’ in section 
25 (3) need not refer only to a person who was initially or originally liable but may 
refer also to third parties who have undertaken the liability, though not personally, 
but as in this case by reason of their owning the properties. Applying section 25 (3) 
on the assumption that the suit mortgage Exhibit A-2 was in renewal of a barred debt, 
Exhibit A-1 it could be supported as a promise made in writing under se tion 
25 (3) and therefore enforceable. In either view the plaintiff must succeed. 

This Second Appeal is dismissed with costs. No leave. 

R.M. _ Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present Mr. Jusriaz RAJAGOPALAN AND Mr. Justice RAJAGOPALA 


AYYANGAR. 
The State of Madras represented by the Deputy Commissioner of 
Commercial Taxes, Coimbatore Division, Coimbatore .. Petitioner*. 


Madras General Sales Tax (Turnover and Assessment) Rules, 1939, Tule 5 (1) (g) (ii)—Construction and 
scope— Charges for packing °-—Meaning—If include cost of materials used for packing—Charges for labour 
involved in packing and charges for packing materials—TIf can be separated or split up—Dealer showing inclusivos 
charge for packing—Right to deduction. 

“Charges for packing’? as such in rule 5 (1) (8) (ii) of the Madras General Sales Tax (Turnover 
and Assessment) Rules, if they have been j gnd charged by the dealer separately, without 
including“thgem in the price of the goods sold, should suffice to bring the claim for deduction of the 
packing charges within the scope of rule 5 (1) (g) (ii). The expression “ other such like charges” 
in the sub-rule do not delimit, and cannot be construed as delimiting, the scope of the earlier words, 
“ charges for packing”. There is no warrant for holding that only the cost of services for packing 
would fall within the scope of the rule and not the cost of the materials used for packing. What rule 
5 (1) (g) (ii) requires is that the charges for packing should be billed separately from the price of the 
g sold. The rule does not enable the department to split up the charges for packing further 
into charges for the labour involved in packing and charges for the cost of the packing materials, 
whether on an estimate based or otherwise. Ifthe dealer shows only an inclusive charge for packing 
and that charge includes both labour and cost of packing materials, the claim for exemption can 
still be sustained on the basis of rule 5 (1) (g) (ii). There can be no service on account of packing 
without the use of packing materials and the attempt to separate the materials from the charges 
is not warranted. 

Varasuki and Co, w. The Province of Madras, (1950) 2 M.L.J. 449: (1951) 2 S.T.C. 1 ; Indian 
cy tobe ee Co., Lid. v. Stats of Madras, (1954) 2 ME 588 : (1954) 5 S. T.C. 354» 
tinguis? 


Krishna and Co., Ltd. v. State of Andhra, (1956) 7 S.T.C. 26: 1956 An.W.R. 11, discussed and 
explained. ; 

Petitions under section 12-B (1) vide rule 13-C (i) (a) of Madras General 
Sales Tax Act, praying the High Court to revise the orders of the Court of the 
Sales Tax Appella Tribunal, Madras, dated zist September, 1955 and made in 
T. A. Nos. 367 and 368 of 1955 (Ref. C. No. 107/55 dated 24th January, 1955 and 
Appeal No. 439/53-54 respectively on the file of the Commercial Tax Officer, South. 
Malabar D.C. T.O.A. 3-3179/51-52 dated 17th March, 1953 and D.C.T.O.A. 2- 
8179/52-53 dated rgth February, 1954, respectively, on the file of the Commercial 
Tax Officer, Palghat.) 

The Assistant Government Pleader (K. Veeraswami) on behalf of the peti- 
tioner in both the petitions. | gh cae a 

-> -~ -~- i. (3940) MLLJ. 682. z aog 
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The Order of the Court was pronounced by . 


Rejagopalan, F.—These petitions filed by the State under section 12-B of the 
Madras General Sales Tax Act’ arose out of assessment proceedings for the 
years 1951-52 and 1952-53. The assessee was the same, and the point that arose for 
determinatian in both the petitions was identical. i 


The Appellate Tribunal held that in both the years the assessee was entitled to 
the exemption granted by rule 5 (1) (g) (ii) ofthe Turnover and Assessment Rules. 
The amount for 1951-52 was Rs. 6,743 representing the cost of gunny bags, and a 
further sum of Rs. 33,761 representing the cost of mats, etc., which the assessee used 
for packing the materials which he had sold. In the year 1952-53 the items were 
Rs. 3,554, the cost of gunnies, and Rs, 98,669 the cost of mats. The Tribunal found 
that the appellants had shown ba Dea charges separately from the price of the 
goods zold. The further finding of the Tribunal was 


“ We fail to understand how the Commercial Tax Officer held that the charges realised by the 
appellants for these services are assessable to tax. There can be no service on account of packing 
without the use of packing materials and the attempt of the Commercial Tax Officer to separate the 
materials from the charges is not warranted. The additions made on account of gunnies and mats 
for the two years will therefore be deleted.” 

It was the correctness of these findings based upon the application of rule 


5 (1) (g) (ii) that the State chalienged. 
The relevant portion of rule 5 (1) runs: 


NE, fn! eA ain oe In determining the net turnover the amounts specified in clauses (a) 
to (i) shall, subject tothe conditions specified therein, be deducted from the gross turnover of a 
dealer... `’ 


(g) all amounts falling under the following two heads, when specified and charged for by the 
dealer separately, without including them in the price of the goods sold :— 

(i) freight ; 

(ii) charges for packing and delivery and other such like services.” 

The Tribfinal found that the charges for packing were specified separgiely by 
the dealer without including them in the price of the goods sold. The cost of the 
materials used for packing, the gunny bags and the mats, was included in the charges 
for packing. The question is, does this satisfy the requirements of rule 5 (1) (g) (ii)? 


The main contention of the learned Government Pleader was that only cost 
of services for packing would fall within the scope of rule 5 (1) (g) (ii) and that would 
not include the cost of the materials used for packing. Itis not, ofcourse, the amount 
involved that can determine the scope of rule 5 (1) (g) (ii). 


In our opinion, the requirements of rule 5 (1) (g) (ii) were satisfied by the asses- 
see. As we pointed out, he showed the charges for packing separately in his bills, 
without including them in the price of the goods sold. No doubt, his charges for 
packing included the cost of the materials, but the cost of the materials used for 
packing the gunny bags and the mats was not shown as different items in the bills. 
It was inclusive charges that he added to the bills “ for packing.” The learned 
Government Pleader urged that the expression “‘ other such like services? in rule 
5 (1) (g) (ii) delimited the scope of the earlier expression “charges for packing and 
delivery”. Such an interpretation of a statutory provision, we are unable to accept. 
Charges for packing as such, if they have been specified and charged by the dealer 
separately without including them in the price of the goods sold, should suffice to 
bring the claim within the scope of rule 5 (1) (g) (ii). Even if the expression, 
“other such like services”, has to be interpreted on the application of the principle, 
ejusdem generis, that expression by itself could not limit what the statutory provision 
exempts from inclusion in the gross turnover, ‘‘ charges for packing ”. 


In Indian Leaf Tobacco Development Co., Lid. v. The State of Madras!, the inclu- 
sion of the cost of packing materials in the assessable turnover of the assessee was sus- 
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tained on the ground that the requirements of rule 5 (1) (g) (ii) had not been satis- 
fied. The assessee in that case had charged an inclusive price for both tobacco and 
the packing materials when he sold the goods to the purchasers. Neither in Varasuki 
and Co. v. The Province of Madras}, nor in Krishna & Co., Lid. v. State of Andhra? 
was there any necessity to consider whether rule 5 (9 (g) (ii) applied at all. In 
both those cases the claim for sales tax on the value of the packing matésials was sus- 
tained. In Krishna & Co., Lid. v. State of Andhra®, the learned Chief Justice pointed 
out at page 33: i 

“In the present case, no attempt was made to rely upon the aforesaid rule, presumably because 
the assessment related to a period prior to the coming into force of the rule.” 
The claim that was negatived in Krishna & Co., Lid. v. State of Andhra®, was that the 
packing material had become an integral part of the drying process. The learned 
‘Chief Justice held that the packing materials were extraneous marketable materials 
used to preserve dried tobacco from contamination or loss. After pointing out at 
page 35 

“ the accounts clearly show that he (assessee) charged for the material in addition to his 
remuneration for drying the tobacco, though the price shown in the accounts is the inclusive one”, 
the learned Chief Justice held that all the ingredients of the charging section, read 
with the definitions of sale and turnover in the Act had been satisfied. The con- 
clusion of the learned Chief Justice was 

eo... ee). We hold that the Packing materials were goods and that there was a 

a sale in regard to them within the meaning of the Act. Ifso, the turnover in respect of the transe 
actions in question was certainly liable to sales tax.” 
It was on these observations the learned Government Pleader relied to sustain the 
claim of the Department, to include the cost of the packing materials in the assess- 
able turnover ofthe assessee. As we pointed out, there was no occasion in Krishna & 
Co., Lid. v. State of Andhra*, to consider whether an exemption could be claimed by the 
assessee under rule 5 (1) (g) (ii). It should be remembered that whatever is deduc- 
ted under rule 5 (1) (g) (ii) is from the grocs turnover of a dealer. That would 
imply that the definitions of turnover and sales had been satisfied before there could 
be a computation of a gross turnover. That there had been a “sale” of the packing 
materials, as that expression has been defined by the Act may not conclude the ques- 
tion. The real question is, does the claim of the assestee fall within the scope of the 
-exemption granted by rule 5 (1) (g) (ii). To answer that question, Krishna © Co., 
Lid. v. State of Andhra*, does not afford any direct authority. Such a question was 
not considered at all in that case, and there was no occasion to consider it. 


What trule 5 (1) (g) (ii) requires is that the charges for packing should be billed 
.separately from the price of the goods sold. As we pointed out, that test the assessee 
satisfied in this case. Rule 5 (1) (g) (ii) does not enable the department to split 
up the charges for packing further between charges for the labour involved in packing 
and charges for the cost of packing materials, whether on an estimate based or other- 
wise. Ifthe dealer shows only an inclusive charge for packing, and that charge in- 
cludes both labour and cost of packing materials, the claim for exemption can stil 
be sustained on the basis of rule 5 (1) (g) (ii). The Tribunal, in our opinion, was 
right when it pointed out: 


. ‘There can be no service on account of packing without the use of packing materials and the 
.attempt of the Commercial Tax Officer to separate the materials from the charges is not warranted.” 


These petitions fail and are dismissed. 
P.R.N. : Petitions dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


° Present :—MR. Justice RAJAGOPALAN. 
M.K. Krishnamurthy, Ex.-Proprictor, Photo Litho Press .. Petitioner* 
e D. 
The Industrial Tribunal, Madras and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), and Industrial Disputes Appellate Tribunal Act (XLVIII of 1950), 
section '7—Appeal under—Pouwer of Tribunal to decide certain questions. 

Quaere : Whether an Appellate Tribunal under the Industrial Disputes Appellate Tribunal 
Act can decide whether what was referred for adjudication under section 10 (1) (c) of the Industrial 
Disputes Act was an industrial dispute at all and is a decision of an Industrial Tribunal on such a 
jurisdictional issue appealable under section 7 of the Industrial Disputes Appellate Tribunal Act ? 


An Industrial Tribunal, which is a statutory Tribunal, cannot giveitself jurisdiction by deciding 
wrongly a jurisdictional issue. Whether in a given case the closure of a business constitutes a closure 
of the business itself or merely a closure of the place of the business, which will amount to a lock-out, 
is a jurisdictional issue which an Industrial Tribunal to which a reference for adjudication was made 
can decide. A discontinuance of the business by its owner would not amount to an industrial dispute. 
But where the conduct of the owner amounted to the declaration of an illegal lock-out, then it would 
be an industrial dispute within the definition ofthe Act. The description of the dispute by the Govern- 
ment in the order of reference under section 10 (1) (c) of the Act cannot by itself conclude the question. 


The duty of proving that there has been a discontinuance of the business is on the person relying 
on such defence to negative the existence of an dustrial dispute. In the absence of evidence, the 
findings of fact by the Tribunal cannot be revised by the High Court. 


The Indian Metal and Metallurgical Corporation v. Industrial Tribunal, Madras, (1952) 1 M.L.J. 48 
and Jaya Bharath Tiles Works v. The State of Madras, (1954) 1 L.L.J. 286, referred. 

Writ Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue such directions, writ, or orders as may be deemed appropriate to the case 
calling for the records in Industrial Dispute No. 19/53 before the Industrial Tribunal, 
Madras and to quash the award passed therein, dated goth September, 1953 and 
published at pages 8 to 10 of the Supplement to Part I of the Fort St. George Gazetie, 
dated goth September, 1953 and pass such further or other orders thercon. m 


P. C. Parthasarathy Ayyangar for Messrs. Raman and Raghavan, Advocate for’ 
Petitioner. 


M.M. Ismail, for Special Government Pleader (V. V. Raghavan) for Respondent 
No, «1. 


V. Venkataraman, for Respondent No. 2: 


The Court made the following 


Orper.—This is an application under Article 226 of the Constitution for the 
issue of a writ of certiorari to set aside the award of the Industrial Tribunal, Madras, 
dated 7th September, 1953. 


The petitioner was the cole preprietor, of the business, which he carried on 
under the name of Phoro Litho Press, Madras. On goth February, 1953, the workers 
through their Union made certain demands of their employer, the petitioner, which 
he did not comply with. Conciliation proceedings were commenced uncet the 
Industrial Disputes Act, on 26th March, 1953. During the pendency of those proceed- 
ings, on 11th April, 1953, the petitioner issued a notice in the following terms :— 

“ Owing to my domestic and other circumstances, I am unable to run the Press for sometime. 
I regret to inform all the employees of the Press that their services will not be: equired from to-day. 
They will however be paid one month’s wages in lieu of notice and may receive the wages due to them 
up to date from the Office on Tuesday the 14th Instant. Such of those who have uncompleted work 
on hand will please complete it as esely as possible and then stop away.” 
The Conciliation Officer eventually reported failure to effect a conciliation between 
the employer and the employees of the Photo Litho Press. On 7th July, 1953, the 
Government of Madras exercised its powers under section 10 (1) (c) of the Industrial 





* W.P. No. 602 of 1954. . gth April, 1956. 
29 


e 
226 THE MADRAS LAW JOURNAL REPORTS. ' [1956 


Disputes Act, XIV of 1947. The Industrial Disputes referred to the Industrial 
Tribunal, Madras, for adjudication was ; Š 

“ whether the closure of the factory on and from 11th April, 1953, is justified and if not to 
what compensation-the workers are entitled.” 

The award of the Industrial Tribunal, Madras, dated 7th Sep®ymber, 1953, 
which was published in the Fort St. George Gazette, dated 30th September, 1953, 
was printed in (1954) 1 Lab. L. J. 107 (Madras Press Labour Union v. Photo Litho 
Press, Madras). The Tribunal rejected the plea of the petitioner, that it was 
a cafe of discontinuance of business by its owner, and that such discontinuance could 
not constitute an industrial dispute at all. The Tribunal found that the petitioner 
failed to prove his case, that there was a sale of his business to a limited liability 
concern, which was incorporated under the name of the Pho‘o Litho Press, Ltd. The 
Tribunal upheld the plea of the workers, that in effect the notice issued by the peti- 
tioner cn 11th April, 1953, constituted a declaration of a lock-out and that the lock-out 
was illegal. The reliefs granted by the Tribunal to the workers may be left out of 
consideration, as they do not affect the determination of the question at issue before 
me—was what was referred by the Government on 7th July, 1953, an industrial 
dispute at all within the meaning of the Industrial Disputes Act ? 


Though the description of the dispute by the Government in the order of re- 
ference it issued under section 10 (1) (c) of the Act cannot by itself conclude the 
question at issue, the Government did not in express terms ask the Industrial Tribu- 
nal to decide whether the closure of the petitioner’s business was justified or not. 
Whether the closure of the petitioner’s factory on 11th April, 1953, constituted a 
discontinuance of business, which was the plea of the petitioner, or whether it amoun- 
ted to an illegal lock-out, that was the plea of the workers, was thus one of the ques- 
tions the Industrial Tribunal had to decide. If it had been a case of discontinuance 
of business by its owner, that would not have amounted to an industrial dispute as 
defined by the Industrial Disputes Act. A Division Bench of this Court consisting 
of the learned Chief Justice and Venkatarama Ayyar, J., made that clear in The 
Indian Metal and Metallurgical Corporation v. Industrial Tribunal, Madras’. The scope 
of that decision was explained by the same learned Judges in L. P. A. No. 226 of 
1952. The decision in that case was reported in Jaya Bharat Tiles Works v. State 
of Madras*, It was not the claim of the petitioner, that what he did on 11th April, 
1953 was to clore down his business, that could oust the jurisdiction of the Industrial 
Tribunal to proceed with the adjudication. The counter claim of the workers was 
that it was alock-out and an illegal one at that. If the petitioner had proved his 
claim and established that it was a case of discontinuance of his business, the Tribu- 
nal could have no jurisdiction to treat that as an industrial dispute and go further 
into the question, whether such a closure was justified or not. If, however, it was 
proved to be a lock-out obviously the Tribunal had the jurisdiction to go into the 
furthe: question, whether that lock-out was justificd or not? That would have been 
well within the terms of the reference under section 10 (1) of the Industrial Disputes 
Act, dated 7th July, 1953. So it was a jurisdictional issue that the Industrial 
Tribunal had to decide whether the closure under the notice, dated 11th April, 1953, 
was one of the business itself or only of the place of business. The fundamental 
difference between the two was explained by the learned Chief Justice in Jaya Bharath 
Tiles Works v. The State of Madras}. 


“ A lock-out is different from the discontinuance ofa business. Occasionally some confusion is 
caused by the use of the word ‘closing’ Lock-out does not mean closing down of a business. It 
only means theclosing down of the place of business. It means the suspension of work not a disconti- 
nuance of the carrying on of the busmess. It means the refusal by an employer to continue to emplo 
the persons employed by hım and not the refusal by an employer to carry on any longer his business.” 


The learned Chief Justice then referred to the passage in his earlier decision in 
Indian Metal and Metallurgical Corporation v. Industrial Tribunal, Madras}, where this 
difference had been explained, and he summed up the position hus : 
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“ In other words closing down of a business is different from the closing of a place of business ”. 


The Industrial Tribunal held that the petitioner had failed to prove that he had 
discontinued his business. It is further held it was an illegal lock-out that he had 
declared. Of course a statutory Tribunal cannot give itself jurisdiction by deciding 
wrongly a jaifisdictional issue of this kind. It is, however, unnecessary to embark 
now on a detailed examination of the limits of interference in proceedings under 
Article 226 of the Constitution with the finding on such a jurisdictional issue by a 
statutory Tribunal. What the Tribunal recorded was, 


“ The only evidence placed before me in proof ofa company having taken the place of the original 
„proprietor of the press for the purpose of running it is Exhibit M-12. This document purports to bea 
printed copy of the memorandum and articles of association of a company known as the Photo Litho 
Press, Ltd. There is nothing to show whether any such company has actually come into existence 
and if so, where and from what date it is functioning. If it is a limited company it should have been 
registered under the Companies Act and proof of it could have been easily tendered, especially as the 
proprietor of the Photo Litho Press claims to be the managing director of the company ”. 


With reference to another piece of evidence Exhibit M-1, the Tribunal recorded, 


“ No doubt, Exhibit M-r is filed to show that the proprietor of the press has sold 11 articles to the 
Photo Litho Press, Ltd. But the document does not specify by whom, when and for what amount 
they were sold and the purpose for which the sale was effected.” 


After a reference to another document, Exhibit M-10 the Tribunal said, 


“In short on the materials which the management has chosen to place before me, I find it 
impossible to hold that there has been any sale of the Photo Litho Press to any company and that the 
business which is now being carried on in the premises of the Press is being run, not by its previous 
proprietor but by a different entity. As the evidence on record stands, it seems to me that the case of 
sale of the press to a limited company whereof the proprietor of the pressis the managing director, 
has been put forward merely as a device to get over the consequences of not taking back the 
workers, who were sought to be discharged : Page 

Learned counsel for the petitioner urged that it could not be denied before me 
and was in fact not denied by the learned counsel for the Workers’ Union that the 
company had been incorporated, and a certificate of incorporation had been 
obtained on and June, 1953. Learned counsel for the petitioner further urged that 
it was not open to the workers to deny that the business that the petitioner had carri- 
ed on now belonged to the company. It is not for me to decide the necessary ques- 
tions of fact on the material the petitioner can now produce ; nor is it permissible for 
me to decide on such fresh material, whether the decision of the Industrial Tribunal 
was right. Whether the findings of fact arrived at by the Tribunal are correct on 
the material placed before it, is the limited question I have to answer. That can 
be answered only in the affirmative. The petitioner has only himself to blame for 
his failure to place before the Tribunal the evidence, which he had in his possession 
all along to prove his contentions, (i) that the Photo Litho Press, Ltd., an incorpora- 
ted company, came into ex'stence on and June, 1953 ; (ii) the petitioner had sold the 
business that he had carried on to this company. It was only after such proof that 
the Tribunal cotild have been called upon to investigate the plea of the petitioner 
that he had discontinued his business. Even the certificate of incorporation was 
not produced before the Industrial Tribunal. From the records it appears that the 
Workers’ Union called upon the petitioner on 11th August, 1955, to produce certain 
documents, which the workers claimed were in the possession of the petitioner. That 
demand the petitioner resisted. He even declined to produce the articles of associa- 
tion of the Photo Litho Press, Ltd. He categorically stated that there was no memoran- 
dum or agreement or sale decd, but that there was only a confirmation letter. 
Even that letter the petitioner does not appear to have tendered in evidence, Even if 
there was no sale deed as such, the petitioner could well have proved the factum of 
sale of any of ics assets by producing the account books of the company. Even that 
he did not do. Itis rather unfortunate that cven the existence of the company, 
an esasily provable fact, was left in doubt by the laches of the petitioner. Whether 
there was a sale and what were the terms of the sale were slightly more difficult ques- 
tions, but even on this no evidence was offered by the petitioner. In the circumstan- 
ces of the case, it is clear that he withheld from the Tribunal, evidence which was in 
his possession. Apparently the petitioner contented himself in the proceedings 


ed 
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before the Tribunal by relying on the decision of this Court in The Indian Metal 
and Metallurgical Corporation v. Industrial Tribunal, Madras*, to support his confention, 
that there had been a closure of his business. The petitioner overlooked the necessity 
of proving the necesary facts to prove his contention. 


In this state of evidence, or rather absence of evidence, the findings W fact record- 
ed by the Industrial Tribunal, extracts of which I have furnished above, do not call 
for any revision, even if that were permissible. The inference that the Industrial 
Tribunal drew from those facts, that there was no discontinuance necessarily 
followed. That should suffice to discharge the rule nisi and dismiss this petition. 

The learned counscl for the respondent urged that the petition should be dismissed 
without an investigation of the merits of the case on the short ground, that the peti- 
tioner was not entitled to invoke the jurisdiction vested in this Court by Article 226 
of the Constitution, without availing himself of an effective statutory remedy, a 
right of appeal io the Appellate Tribunal under section 7 of the Industrial Disputes 
(Appellate Tribunal) Act, XLVIII of 1950. Learned counsel for the petitioner 
contended that the petitioner was bona fide under the impression, that he could not 
prefer an appeal and call upon the Appellate Tribunal to decide whcthe: the clo- 
sure he had effected on 11th April, 1953, constituted an industrial dispute at all. 
Learned counsel for the petitioner relied on the observations of the learned Chief 
Justice in the Indian Metal and Metellurgical Corporation v. Industrial Tribunal, Madras+, 

“ A preliminary objection was also taken to the maintainability of the application, because there 
was an appeal against the award to the Industrial Appellate Tribunal. 

There is no substance in the preliminary objection. The appeal will obviously be confined to 
the merits of the case. We doubt if the Appellate Tribunal has the power to declare the reference 
by the Government to be invalid or to hold that Industrial Disputes Act itself invalid or otherwise. 
In any event the question which has been raised before us, whether the owner of a business can be 
compelled to continue it against his will could not have been decided by the Appellate Tribunal.” 
Those questions were obviously left open for determination. As I undertstand the 
scope of those observations, the learned Judges did not pose as one ofthe questions 
that might possibly arise for determination ; whether the Appellate Tribunal could 
decideavhether what was referred for adjudication under section ro (1) (c) of the 
Industrial Disputes Act was an industrial dispute at all. Nonetheless, in ‘this case, 
when the petitioner has otherwise failed, I can well refrain from answering’ the ques- 
tion, whether the decision of the Industria] Tribunal on such a jurisdictional issue, 
whether what was referred to it was an industrial dispute at all, is appealable' under 
section 7 of the Industrial Disputes (Appellate Tribunal) Act, XLVIII of 1950. 

The rule is discharged. The petition is dismissed with the costs of the second 
Respondent. Counsel’s fee Rs. 100. i ) 

R.M. _ Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RajAGoPALA AYYANGAR: 
P.P. Raman Menon ..' Petitioner* 
v. - 
The State of Madras represented by the Secretary to , 
Government, Department of Industries, Labeur and 

Co-operation, and otheis .. Respondents. 

Madras Co-operative Societies Act (VI of 1932), section 5'7—Revisional powers of Government under— 
Consultation with external authority before passing an order under—Legality. 

The State Government while acting under section 57 of the Madras Co-operative Societies 
Act are performing quasi-judicial functions and they cannot take into consideration the ‘opinions 
ofany external authority in the exercise of the statutory power. An order passed by the State ern 
ment in exercise of their revisional jurisdiction in consultation with the Collector.is not in accordance 


with the terms of section 57 of the Madras Co-operative Societies Act as the statute does not make any 


‘provision therefor. E 





g 


1. (1952) 1 M.L.J. 481 at page 483. fee Mg AE ani 
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Petition under Article 226 of the Constitution of India praying that in the.cir- 
cumstapces stated in.the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari to the first respondent Government to call for the records of 
the proccedings in and quash the order G.O. Ms. No. 2525, dated 15th September, 
1954, undergséction 57 of the Madras Co-operative Societies Act (VI of 1932) 
in the matt& of Reference to Arbitration No. .15 of 1951 before the Assistant Taluk 
Supply Officer, Ponnani (Arbitrator) and A.R. 2/8302/52 before the Registrar of 
P.C.C. Societies, Malabar. 


N. Sundara Ayyar, V. R. Venkatakrishnan and Sethumadhavan for Petitioner. 


The Special Government Pleader (V. V. Raghavan) on behalf of ist Res- 
pondent. : 


M. K. Nambiar, for 2nd Respondent. 
The Court made the following 


Orver.—This is a petition for the issue of a writ of certiorari, to quash an order 
passed by the State of Madras, in its Department of Industries, Labour and Co-opera~ 
tion. The order was passed under cection 57 of the Madras Co-operative Societies 
Act, in these circumstances : 


The petitioner was the Secretary of a Producer Gum Consumer Co-operative 
Society in Ponnani, Malabar District. He occupied this post on various dates from 
26th August, 1946 to 28th December, 1948. During this period, he was stated to 
have been guilty of misappropriation of some amounts oee to the society by 
using forged and irregular vouchers, in conspiracy with an accounts clerk of the 
same society. On the basis of these allegations, an application was made by the 
President of the Society to the Registrar, for arbitration under section 51 of the Co- 
operative Societies Act. The amount claimed by the society as having been lost 
to it. by this misappropriation, was a sum of Rs. 4,567-2-7. In proofofand as 
evidence of this misappropriation, the society filed before the arbitrator 82 
vouchers whose authenticity, as well as propriety were disputed by the society. 
The arbitratof went into the dispute, and by his award held that 74 of these 
vouchers related to a period beyond 2 years covered by the proviso to fule 15 (1) 
of the Rules made under the Co-operative Socicties Act, which prescribes a period 
of 2 years for a claim by the society against a past officer or servant. In regard 
to the other 8 of the vouchers, the arbitrator held that che society might prefer a 
separate claim in regard thereto, and seek a separate reference. 

The society took the matter in an appeal to the Collector who was the District 
Registrar under section 51 of the Act. The Collector by his order, dated 1gth March, 
1953, dismissed this appeal. The society thereupon filed before the Government, 
a revision under section 57 of the Act, and this is the order which has been passed. 
in this revision petition, which is the subject-matter of this writ petition. By this 
order, now impugned, which was passed on 15th September, 1954, the Government 
have held that the period of limitation applicable for the claims made by the society 
against the petitioner was not 2 years as he contended, but that a fraud had been 
committed by him which was not within the knowledge of the society and which, it 
stated, enlarged the period of limitation by the application of the principle contained 
in section 18 of the Limitation Act. On this ground, the Government held that the 
entire claim was within time. As a result of this finding 1t set aside the order òf the 
arbitrator and Registrar, and remanded the reference to the arbitrator, to be 
disposed of in accordance with law. l 

It is the validity and legality of this order that is challenged in this writ petition. 
Mr. Sundara Iyer, learned counsel for the petitioner, has urged before me various 
grounds. But as I find that one of the grounds taken by him is well-founded, I do 
not think it necessary to even set out the other grounds urged. ; 

. The order now impugned starts its preamble by stating that the order was passed 
after considering (1) the petition from the President of the Ponnani Producers 
Cum Consumer’s Society, dated 28th May, 1953, i.e., the revision petition to Govern- 
ment by the society; and (2) from the Collector of Malabar, Ar, 2/§065/53 CS. 
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dated 1st August, 1953. The Collector here referred to was the appellate authority 
who nad disposed of the appeal by the society from the orders of the arbitratgr. It is 
therefore clear, to start with, that the Government had referred the matter to the 
Collector, and had considered some communication from him before passing the 
order which they passed. The matter ismade more thanclear bya subsequent 
passage in the same order where, before starting the operati%e part of it, 
Government say, 

“The Government have examined the contentions of the petitioner, in consultation with the 
eu peers of Malabar and in the light of the explanation of the respondents and pass the following 
orders.” 

It is therefore proved beyond doubt that the order which they have passed under 
section 57, they did after consultation with the Collector. He was certainly an 
external authority, who should not have been consulted before the Government 
exercised their statutory powers under section 57. Under this provision they are 
performing quasi-judicial functions, and no quasi-judicial authority can take into 
consideration the opinions of any external authority, unless the statute -makes 
provision therefor. Iftherefore, the order of the Government had been passed after 
taking into account a communication from the Collector, and as the order itself 
says, “in consultation withthe Collector”, the ordercannotstand. Inthis view, 
which I have taken of the legality of this order, it is not, necessary as I have said 
before, to deal with the other contentions raised regarding the validity of this order. 

As the order was one passed not strictly in terms of section 57 of the Co-opera- 
tive Societies Act, this order has to be quashed. The rule is therefore made absolute 
and the order of Government, dated 15th September, 1954, G. O. Ms. No. 2525 is 
set aside. The Government will consider the matter strictly in accordance with the 
terms of section 57 of the Act. The first respondent will pay the _ petitioner’s 
costs. Counsel’s fee Rs. 100. 


R.M. ———— Rule made absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
=. PRESENT :—MR. Justice Krisunaswamt NAYUDU. 


The Managing Director, Rasipuram Union Motor Service .. Appellant* 
v. 


Ramaswamy Goundan .. Respondent. 
Torts—Vicarious liability—Mastar’s liability to third party for accident through servant’ ligence— 
Accident in ths course of employment--What amounts to. z ce 
It is no doubt true that in order that a master can be made liable in tort for the acts of his servant 
in a claim by third party, it should be established that the servant was acting within the scope of his 


employment. Where, however, the servant merely availed himself of the opportunity afforded by 
his employment to commit the tort, solely for his own purposes, the master is not liable. 


In cases of omnibus, in the absence of the driver if the conductor drives the bus it is for the owner 
of the bus to show that the act was unauthorised. Where the driver, who is the proper person autho- 
rised to drive the bus permits the conductor to drive the bus, it is an act on the part of the driver 
employed for the purpose of the master and for which act the master would be liable. 


Rickets v. Thos. Tiling Ltd., L.R. (1915) 1 K.B. 644 at page 650, followed. 

Appeal against the decree of the District Court of Salem, dated 6th December 
1952 and passed in Appeal Suit No. 66 of 1952 preferred against the Decree of the 
Court of the District Munsif of Sankaridrug at Salem in Original Suit No. 464 of 
1950. 

T. Lakshmiah and K. Srintvasamurthi for Appellant. 

D. Ramaswamy Ayyangar and. P. R. Varadarajan for Respondent. 

The Court delivered the following 

Jupcment.—This appeal arises out of a suit for damages for the injuries sus- 


tained by the plaintiff when he was travelling in the defendant’s bus, consequent on 
the negligent driving of the bus. F 








*S,A. No. 399 of 1953. and March, 1956. 
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On 4th July, 1948, the plaintiff was travelling in the bus of which the defendant 
was the Managing Director of the Rasipuram Union Motor Service, Ltd., Rasipu- 
ram, who were the owners. The accident in this case is stated to have happened 
after the bus left Namagiripet, at a place 12 miles from that place. The bus in 
which the plgintiff was travelling dashed against another bus with the result that 
his left hanti little finger, according to the plaintiff, had been disfigured, and he 
had received other minor injuries on his body. His case was that he was prevented 
from doing any work for four months and he claimed Rs. 1000 as and for damages. 


The defence was that at the time when the accident happened, it was not the 
driver of the bus that drove the bus but it was the conductor that drove the same and 
the accident not having occurred by the rash and negligent driving on the part of 
the driver but by the conductor, it could not be said that the accident happened in 
the course of the employment as the conductor’s duties were not to drive the bus 
but to look after other work and the driving not being within the scope of his 
employment, it is urged that the master, in this case the defendant is not 1 able. 


The trial Court accepted the defendant’s contention, following the decision of 
the Privy Council in Canadian Ry. Co. v. Lockhart! and Oma Parshad v. Secretary of 
State, In the latter case it was observed : 

“Where, however, the servant, merely avails himself of the opportunity afforded by his em- 

ployment to commit the tort solely for his own purposes, the master is not liable.” 
The trial Court therefore held that the defendant could not be made responsible 
for what had happened though on account of the act of the servant, but the same not 
being the result of the act of the servant within the oops of his employment, as 
the conductor was not charged with the duty or employed by the defendant for 
the purpose of driving the bus. 


In appeal the learned District Judge found that in any event the defendant as 
the master was responsible. He also found that the plaintiff has established that he 
is entitled to damages and has fixed the amount of damages at Rs. 500 and granted 
a decree. ° 


In second appeal on behalf of the defendant appellant reliance is plateď'on the 
decision in Beard v. London General Omnibus Company? of the Court of Appeal. In that 
case at the end ofa journey the conductor ofan omnibus belonging to the defendants, 
in the absence of the driver, and apparently for the purpose of turning the omibus 
in the right direction for the next journey, drove it through some by-streets at a con- 
siderable pace, and while so doing negligently ran into and injured the plaintiff. At 
the trial the plaintiff gave no evidence that the conductor was authorised by the 
defendants to drive the omnibus in the absence of the driver. At the close of the plain- 
tiff’s case judgment was entered for the defendants. A.L. Smith and Romer, L. JJ., 
took the view that the plaintiff had not discharged himself from the burden cast upon 
him of showing that the injury was due to the negligence of a servant of the defendants 
acting within the scope of his employment and that the defendants were entitled to 
judgment. Vaughan Williams, L.J., observed that in general, if, in the absence of 
the driver of an omnibus, an accident occurs while the conductor is driving, it would 
be for the proprietor to show that the act was unauthorised, but that the facts of 
the particular case negatived the giving of authority, and that the defendants were 
entitled to retain the judgment. . 


In a later decision of the Court of Appeal in Ricketts v. Thos. Tilling, Lid.*, the 
decision now cited, Beard v. London General Omnibus Company®, was distinguished. 
In that case the facts were that at the end of a journey the conductor of an omnibus 
belonging to the defendants, in the presence of the driver, who was seated beside him, 
for the purpose of turning the omnibus in the right direction for the next journey 
drove it through zome by-streets so negligently that it mounted the foot pavement 


1. (1943) A.LJs 277: ALR. 1943 P.C. 63 3. LR. (x900 2 Q.B.D. 580. 


.C.). 4. L.R. (1915) 1 K.B. 644. 
2. ILR. (1937) Lah. 380: AIR. 1937 
Lah, 572. 
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and knocked down and seriously injured the plaintiff, who was standing there. 
The trial Judge, upon the authority of Beard v. London General Omnibus Co.1, held that 
there was no evidence that the conductor had any authority from the deferldants to 
drive the omnibus and entered judgment for the defendants. It was held in that case 
that there was evidence of negligence on the part of the driver in allowing the omnibus 
to be negligently driven by the conductor, and that there should therefre be a new 
trial. The facts of the case as appearing from the judgment of Buckley, L.J., fur- 
ther show that the motor omnibus was being driven by the conductor, a person not 
authorized to drive, the proper driver being seated beside him on the box ; and un- 
der those circumstances, the conductor being an inexperienced person and incom- 
petent to drive, the motor omnibus mounted the pavement, killed a man (for which 
the conductor was convicted of manslaughter), and injured others. In the present 
case also it may be mentioned that a criminal case was filed against both the conduc- 
tor and the driver, and the conductor was sentenced to one year’s rigorous imprison- 
ment and the driver fined Rs. 20 for causing the death of a person by a negligent act 
besides injuring the plaintiff. In the case before the Court of Appeal the bss 
who was one of those injured brought an action against the company for damages 
for personal injuries. It was found on the evidence that the driver was seated beside 
the conductor and the driving by the conductor was conducted in his presence, as in 
the present case. From the evidence of D.W. 1 himself it is seen that from Nama- 
giripet where the bus stopped and the driver got down, and afterwards, the conduc- 
tor sat at the wheel by the side of the driver and continued the driving, and the acci- 
dent of dashing against another bus happened 12 miles away from Namagiripet. It is 
therefore evident that the conductor was permitted by the driver to drive the bus for 
a distance of 12 miles and there is also the fact that the driver was seated by the 
side of the conductor. 


The question now is whether, in the circumstances, the master, the defendant, 
could be made liable for what has happened. If the act which was done by the 
conductor who ought not to have done it, was not done by reason of any act of 
negligence on the part of the person, viz., the driver who authorised him to do that 
act, then alone it must be proved that the person who did the act was the agent of the 
master and was doing that act in such capacity. But here, the driver being seated 
by the side of the conductor and he being the proper person authorised to do his 
job, his permitting the conductor to drive in a negligent manner is an act on the 
part of the driver employed for ihe purpose by the master and for which act the 
master would be liable. That is the view taken by the Court of Appeal in Ricketts 
v. Thos. Tilling, Lid.*, and the following passage of Pickford, L.J., at page 650 
may be extracted : 


“ But it seems to me that, where a man is entrusted with the duty of driving and controlling the 
driving of a motor omnibus and is sittmg along side a person who is wrongfully driving and the motor 
omnibus is negligently driven and thereby an accident happens, there is evidence at any rate of negli- 
gence on the part of that driver in having allowed that negligent driving.” 


So the material question for consideration is whether the servant who was chargcd by 
the master with the duty of driving was responsible for allowing the other man to 
drive and if he was so responsible, he must be equally responsible for the negligent 
driving by the person who was permitted to drive. It may be that on an examina- 
tion of particular facts jn cases, it may be proved that there was no negligenc>, but 
when negligence has been established, as in the present case, on the part of the con- 
ductor who was actually driving, that negligence must be attributed to the driver who 
was the person who was lawfully authorised to drive, the negligence arising in allow- 
ing the conductor to dive in a negligent manner. The driver who was by the side of 
the conductor and had permitted the latter to drive, had the further duty of control- 
ling the driving by the conductor and to see that he did not negligently drive ; and 
if in the circumstances an accident happened and it is found that it was due to the 
negligence of actual driving of the bus, the driver cannot escape liability for such 
negligence, and consequently the master who employed the driver Would also equally 





1, LR. (1900) 2 Q.B.D. 530. a. L.R. (1915) I K.B. 644. 
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be liable since it must be held that what has been done must be deemed to be in 
the course of the employment of the driver who had directed the conductor to drive. 
In that view I would support the view taken by the lower appellate Court that 
the defendant company would be liable. 


I am n, however, satisfied that the plaintiff has established his case as regards 
damages. He has failed to prove that, in fact, he was prevented from attending 
to any work for a period of four months or that he had spent any amount for expenses 
of medical treatment. From the evidence furnished by Exhibit A-z the entries 
showing the description of the wounds, page 38 of the Accident Register, Exhibit 
A-1I, maintained in the Rasipuram Government Hospital, and from the evidence 
of the compounder, P.W.2 who produced the register, it is seen that the plaintiff 
was examined at 5-30 P.M. on 4th July, 1948, by the medical officer of the hospital 
and the particulars regarding the injuries are noted, they being three injuries on 
the person of the plaintiff, one of them being a lacerated wound on the outer aspect 
of the left little finger and the other two being abrasions. There is no mention of 
any fracture or other serious injury and the “ nature of the injury ” is noted as 
“simple ”. On the other hand, the plaintiff attempted to show that he was further 
treated by ancther doctor, Dr. Thiruvenkitam, of which except his evidence there 
is nothing else in support. In the circumstances the learned Judge of the lower 
appellate Court fixed the damages at Rs. 500. But I think in view of all the 
circumstances, a sum of Rs. 100 would be reasonable. 


While upholding the decision of the lower appellate Court the decree is modified 
by the compensation amount being reduced to Rs. 100 instead of Rs. 500 with 
proportionate costs throughout. 

No leave. 

R.M. Decree modified. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—MR. Justice BASHEER AHMED SAYEED. 
P.L.PR. PR. Periakaruppan Chettiar and another .. Petitioners* 
y. 
Rajamanickavasagam .. Respondent. 

Madras Agriculturists’ Relief Act (IV of 1938), section 1g-A—Scope—Applications by creditor and debtor — 
Right to make yf co-extensive. : 

Section 19-A of the Madras Agriculturists’ Relief Act provides for the machinery by which the 
amount due on a debt due by an agriculturist-debtor could be determined. An application could 
be made either by a creditor or the debtor. But the right to apply under the section given to the 
creditor and debtor are not co-extensive ın all respects. While an agriculturist-debtor can apply 
under the section not only for a declaration of the amount due by him to his creditor but also for a 
declaration that the debt has become already discharged, a creditor can only ask for determination 
as to the exact amount due to him from the agriculturist-debtor. The reason is that ordinarily a 
creditor is not called upon to take any action when the debt due to him is discharged. If in extra- 
ordinary cases a creditor 1s forced to seek a declaration that the debt due to him has been discharged 
and that nothing is due to him he should resort to other appropriate proceedings and cannot file a 
petition under section 19-A of the Madras Act IV of 1938. 

Petition under section 115 of Code of Civil Procedure (Act V of 1908) pray- 
ing the High Court to revise the Order of the Court of the District Munsif of 
Sivaganga, dated rst March, 1955 and made in O.P.No. 7 of 1954. 


M. Natesan for Petitioners. 

Respondent not represented. 

The Court delivered the following 

Jupemenr.—The point that arises for consideration in this Civil Revision 
Petition is whether a creditor’s ay to proceed under section 19-A of the Madras 
Agriculturists’ Relief Act (IV of 1938) is co-extensive with the rights given to 
an agriculturist-debtor under the same section. A reading of section 19-A of the 
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said Act makes it clear that while an agriculturist-debtor could apply not merely 

for a declaration of the debt due by him to his creditors but alto for a declaration 

that the debt that was due by him had already become discharged ; so far as the 

creditor is concerned, the only right that seems to be given to him under the section 

is to approach the Court for a declaration as to what exactly is the’gmount due 

to him from the agriculturist-debtor. While the relief that can be sought by the 

debtor and the creditor under this section are the same in so far as the declaration 

of what exactly the amount of debt is, one further relief is given to the agriculturist-! 
debtor as pointed above, namely, that he could also ask the Court to declare that 

his debt to the creditor has become discharged. But this reliefis not made available 

to the creditor. Ifthe creditor is to apply to the Court that under certain circumstan- 
ces, which may be alleged by him, the debt due from the agriculturist-debtor has be- 
come discharged and that there is nothing due from the debtor to the creditor by 
reason of any circumstances, such an application is not maintainable. The 

reason underlying this seems to be that ordinarily a creditor is. not called 

upon to do anything further, nor need he take any action when his debt is 

discharged. ‘There is not much scope for him to take any initiative when once his 
debt is discharged. He keeps quiet after his debt is discharged and no serious con- 
sequences would ensue to him from such silence on his part. But under extraordinary 
circumstances, however, the creditor will have to resort to other proceedings in 

order to get a relief of this kind, viz., a declaration that a debt due to him had become 

discharged by reason of some supervening or intervening circumstances or by reason 

of any other agreement or understanding that might have been existing between 
the creditor and the debtor. To read anything more into this section will not be 
warranted by the language of the section for the first sub-clause of the section appears. 
to be providing for a relief common to both the creditor and the debtor, while under 

sub-clause (2) of the section the relief is restricted only to a person who claims to 

be an agriculturist. In Venkatapathi Raju v. Venkataram, a Bench of this; Court, 

while interpreting the scope of section 19-A of the`Madras Agriculturists’ Relief 
Act (IV of 1938) has held that for the maintainability of the application under 

sectiof 1g-A the pre-requisites necessary are that the debtor must say that either 

there should be a declaration that the whole debt is wiped off or that a sum of 
money is due from him to the creditor, but that where the creditor admits that no 
sum is due there is no scope for the applicability of section 19-A. He should 

remain satisfied that his debt has been discharged and that nothing more could be 
claimed by him. 

In this case, the contention of the creditor is that no money is due on the mort- 
gage executed by the petitioner, that the debt has already been discharged and 
that the property which was the subject-matter of the mortgage had already become 
vested in him in his own right. This being the case, he cannot approach the Court 
for a relief under section 19-A. As already pointed out the section does not give 
him such a relief. He can only have the restricted relief viz., a declaration of the 
amount of debt due to him by the debtor and not a declaration that the debt due to 
him has already become discharged and that the property had become vested in 
him as his own property. 


In this view, the order of the learned District Munsif holding to the contrary 
is, therefore, not, correct, and the order is accordingly set aside. This petition is 
allowed. No order as to costs. : 


R.M. , Petition allowed. 


PA = A I. (1951) 2 M.L.J. 629. 
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é Present :—Mnr, Justas RAMASWAMI. 

Meenakshi Amma .. Appellant* 
o e 

Kizhakke Vdlath Narayani and others -« Respondents. 


Malabar Law—Lease—Lessee taking possessory mortgage from lessor of the leasehold property—Lease if gets 
merged in the mortgage. 

Where the verumpattamdar in Malabar, who is in the position of a lessee, accepts a possessory 
mortgage of his leasehold land from the lessor, there is an implied surrender of the lease with the 
execution and acceptance of the possessory mortgage. ‘The lessee’s interest gets merged in the large 
and superior interest, viz, the mortgage right. This is on the principle that where a certain relation- 
ship exists between two parties in respect of a subject-matter and a subsequent and different relation- 
ship arises in respect of the same subject-matter, then if the two relationships cannot co-exist as being 
inconsistent or incompatible with each other, the earlier relationship would be deemed to have been 
terminated in order to enable the latter to operate, 

Hence the acceptance by a lessee who takes a -posseisory mortgage of his leasehold from the 
lessor with an obligation to surrender possession of the property on redemption by ent of the 
mortgage money, implies the non-existence of his right to continue in possession of the property as 
lessee. There is no question of the leasehold right being in abeyance and getting revived on the 
redemption of the mortgage. 

Second Appeal against the decree of the Court of the Subordinate Judge of 
South Malabar at Ottapalam, in Appeal Suit No. 98 of 1950, preferred against the 
decree of the Court of the District Munsif of Chowghat, in Original Suit No. 127 
of 1949. 


N. Sundara Ayyar for Appellant. 
K. P. Ramakrishna Ayyar for Respondent. 


The Court delivered the following 


Jupemenr.—These are two connected appeals arising from the decrees and 
judgment of the learned Subordinate Judge of Ottapalam in A.S. Nos. 97 and 98 


of 1950 modifying the decrees and judgment of the learned District Munsif of Chow- 
ghat, in O.S. Nos. 299 and 127 of 1949. 


The facts are :—Exhibit B-2 is a copy of the pattamchit executed by the de- 
fendants’ predecessor Itteeri in favour of the then Karnavan of the plaintiffs” 
family and a junior member. That document recites that the properties were 
already in the possession of Itteeri as a lessee and that he was taking Verumpattam 
lease with the liability to pay an annual rent of 4572 paras of paddy. Exhibit B-3 
is a possessory mortgage deed executcd by the Karnavan and a junior member of 
the plaintiffs’ tarwad to Itteeri’s son Velu in respect of the properties. It recites 
that the properties were possessorily mortgaged to Velu for a sum of Rs. 250. It 
also recites that the i al were in the possession of Velu as a tenant. The 
document finally states t out of the pattam of 45 sae and 3% narayams of 
paddy, 35 paras might be appropriated by Velu towards the interest on the mortgage 
amount and that the balance of 10 paras 3# narayams should be paid to the mort- 
gagors. The term of the mortgage was one year. After that period the mort, 
was to surrender possession of the properties. Provision was also made for setting 
off the amount due from the mortgagee against the mortgage amount at the time 
when possession had to be surrendered. These are undisputed facts. On the 
mortgagors secking to redeem the property, because by operation of Madras Act 
TV of 1938 as subsequently modified by Act XXIII of 1948, the mortgage had become 
extinguished, they were met with the contention that delivery of possession could 
not be given because the fact of a tenant’s taking a mortgage of land comprised in 
his holding from his landlord does not of itself extinguish the tenancy by merging 
the rights of the tenant in those of the mortgagee and the effect of such a mortgage 
on the tenants’ rights would be merely that they would be in abeyance and that 
when the landlord redeemed the mortgage, the parties would revert to their former 


SS 
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position, and the landlord would not be entitled to get`possession of the land except 
by ejecting the tenant in due course oflaw. In other words, it is clear that the mort- 
gagors want to evict these defendants and take possession of the property and the 
defendants are setting up fixity of tenure in order to defeat that claim of the plaintiffs. 


Both the lower Courts accepted this contention of the defen@gnts which is 
based upon the judgment of the Allahabad High Court in Kallu v. Diwan”. 


The defeated mortgagors prefer these appeals on the ground that the prior 
leases got terminated with the mortgage and that the lessee’s interest merged in 
the mortgage right at its acquisition as a large and superior interest, and secondly 
that on accepting the mortgage there was an implied surrender of the leasehold. 
This contention is based upon a recent decision of the Travancore-Cochin High 
Court in Velu v. Lakshmi?. 


Therefore, the short point for determination before me is whether the contention 
of the defendants which has been accepted by the lower Courts or the contention 
put forward before me by the plaintiffs is correct. 


I have no hesitation in accepting the contention of the plaintiffs advanced 
before me based upon the decision in Velu v. Lakshmi*, It is a case almost identical 
with the facts of the present case. In fact it is one of the rare instances where the 
learned advocate has been able to hand over to me a decision on all fours with the 
appeals under consideration. In that case the facts were : Kidangaserry Tharan- 
ananellur Illom, the jenmi, leased on verumpattom an item of land to Kurunhik- 
kattail Manickan and another item to Manali Makkotha. During the subsistence 
of these leases the lessor in the year 1080 executed an usufructuary mortgage 
and in 1092 a purankadam deed to Manickan’s son and heir Raman. These were 
possessory mortgage and purankadam which formed the basis of the suit. In 1081 
“Makkotha attorned to Raman. After obtaining the purankadam Raman appor- 
tioned an amount of Rs. 50 from out of the mortgage money of Rs. 200 and a further 
advance of Rs. 50 for the purankadam upon the item in Makkotha’s possession as 
lessee and assigned that part of his rights to Makkotha. The ikom assigned its 
right ver both the items to the plaintiff in the suit in 1120. Meanwhile the rights of 
“‘Makkotha had by several transfers and transmissions devolved upon Kallath Kochu- 
raman. Kochuraman surrendered the property to the plaintiff. Having thus obtained 
possession of one of the items on payment of the proportionate part of the mortgage 
and purankadam amounts, he brought the suit for redemption of the other iiem on 
payment of the balance amount and claiming khas possession though the mortgagee 
was not inducted into possession along with the mortgagee on the allegation that the 
antecedent lease terminated with the mortgage, whereafter the relationship between 
the parties was merely one of mortgagor and mortgagee and not of lessor and lessee. 
‘The defence was that the lease did not terminate with but survived the mortgage 
whose redemption would have the effect of only freeing the property from the en- 
-cumbrance thereunder leaving the lessee in possession thereof as such. The question 
that arose for consideration was as regards the effect of the mortgage transaction 
upon the pre-existing lease. The learned Judge, Subramania Iyer, J., discussed 
the contentions of the appellants before him from two points of view to which I have 
already made reference viz., that firstly, the lessee’s interest got merged in the mort- 
‘gage right at its acquigition as a large and superior interest and secondly, that on 
accepting the possessory mortgage there was an implied surrender of the leasehold. 
‘The learned Judge construed section 111, clause (f) of the Transfer of Property Act 
and found that the principle underlying it was that whenever a certain relationship 
exists between two parties in respéct of a subject-matter if the two sets of relationships 
cannot co-exist as being inconsistent and incompatible, that is to say, if the latter 
can come into effect only on termination of the earlier that would be deemed to 
have been terminated in order to enable the latter to-operate. Therefore, the 
acceptance by the lessee, who takes a possessory mortgage of his leasehold from the 
lessor, of the obligation to surrender the property on redemptfon by payment of 
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the mortgage money necessarily implies the non-existence of his rights to possession 
of the „property as lessee. There is therefore an implied surrender of the lease 
with the execution and acceptance of the possessory mortgage. It is unnecessary 
for me to discuss this matter further because I respectfully adopt the reasoning of 
the learned Jusige and hold that in a case of this nature first of all the lessee’s interest 
gets merged in the mortgage right at its acquisition as a large and superior interest 


and secondly, that on accepting the possessory mortgage there is an implied surrender 
of the leasehold. 


Then turning to the Allahabad decision, which incidentally has not been noticed 
in the aforesaid decision cited just now, I respectfully prefer not to follow this decision. 
for the following reasons. The facts of that case were : The Court of first instance 
(Munsiff of Kairana) found that the mortgaged land was identical with that which 
the defendants asserted to be their tenancy, and therefore gave the plaintiff a decree 
for redemption, though not for possession. The plaintiff appealed, and the lower 
appellate Court (Additional Subordinate Judge of Saharanpur) modified the decree 
of the first Court by decreeing possession in favour of the plaintiff. The tenants 
in that case were found to be no more than non-occupancy tenants and it was held 
by that lower appellate Court that by accepting the mortgage they had by their 
own act changed the nature of their possession from that of tenants to that of mort- 
gagees. There was an appeal to the High Court and it was heard in the first instance 
by Banerji, J. The relevant portion of the judgment of Banerji, J., is as follows : 


“ I take the lower appellate Court to hold that when the defendants took a mortgage of the land 
of which they had been non-occupancy tenants, they gave up the tenancy and became mortgagees, 
and thus ceased to be tenants. There can be no doubt on the findings that the defendants had at the 
date of the mortgage no right of occupancy in respect of the mortgaged land. It is also noticeable 
that the mortgage deed does not purport to mortgage the zammdar1 rights of the mortgagor main- 
taining the tenancy rights of the mortgagees. It ıs not the defendants’ case that they were both 
mortgagees and tenants. From these circumstances ıt may be rightly inferred, and that I take to 
be the inference at which the lower appellate Court has arrived, that the defendants ceased to be 
the tenants of the plaintiff, and took a mortgage of the land of which they were tenants. That being 
80, no question of she acquisition of a right of occupancy or of the existence of a tenancy arises, and 
the mortgagor ıs entitled to possession of the land which he mortgaged to the defendants umder the 
usufructuary mortgage in question. This case is different from that of a mortgage, which included 
mag in which the mortgagee had a right of occupancy before the mortgage. I dismiss the appeal 
with costs.” 


There was a Letters Patent Appeal and the leading judgment was delivered by 
Blair, J., the other Judge being Aikman, J. Blair, J., purported to follow an un- 
reported judgment of Burkitt, J., which fortunately for us has been reproduced at 
page 491. On a reference to that judgment we find that Burkitt, J., dealt with 
only a case of occupancy ryot before taking a mortgage and after taking a mort- 
gage. Therefore, Burkitt, J., began with the opening words : 


“ In my opinion the decision of the Additional Judge in this case cannot be supported. .I entirely 
dissent from the novel and extraordinary doctrme laid down by the Additional Judge that, if an 
occupancy tenant lends money to his landlord and takes from his landlord a mortgage of an area of 
land, which includes his own occupancy holding, he thereupon ceases to be an occupancy tenant 
under some novel doctrine of merger, apparently invented for this case. Ifthis doctrine were affirmed, 
the result would be that the occupancy tenant referred to would be in a much worse position after 
his possession as mortgagee had ceased than before. For according to the Additional Judge he would 
have ceased to be an occupancy tenant. I cannot assent to this doctrine. I see no reason why in 
such a case the occupancy tenure should be forfeited, and it is the firsttime that I have heard such a 
doctrine mooted.” - : $ +s vid 


On the other hand, the case before Blair and Aikman, JJ., was only the “case 
of a non-occupancy ryot, before taking the mortgage, which makes all the difference 
in the world. - Blair, J., gets over it with this rather bald statement : 

“ In our opinion the ruling in that case is absolutely sound law, and governs cases of tenancy 
of a less durable character than an occupancy right.” 

In support of this proposition, which in no way follows from the judgment of 
Burkitt, J., there is neither discussion nor citation. This is the only sentence to 
be found in the judgment of Blair, J., in support of a proposition which does not 
flow from the decision of Burkitt, J. Turning to. the judgment of Aikman, J., he 
observed : ‘ a 
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“ The lower appellate Court and our learned colleague came to the conclusion that the effect 
of the mortgage was to put an end finally to the defendant’s tenancy. In my opinion that is a conclu- 
‘sion which is not warrant by law.” 

Which law does not warrant it, has not been indicated. eas down he 
observes : 

““ The effect of the mortgage was to suspend for the time being the relational of landholder 


and tenant between the parties. When the mortgage is redeemed, the parties are relegated to the 
position which they occupied immediately before the mortgage was executed.” 


I could understand his reasoning if it relates to a occupancy tenancy because 
in such a case the mortgage could suspend the operation of the occupancy tenancy 
itself and after the mortgage debt is extinguished, the man would be relegated to 
the previous unextinguished vested non-evictable position of an occupancy tenant 
whose fixity of tenure can only be terminated by relinquishment or by sale of the 
holding for arrears of rent (to mention two instances). In the case of a non-occu- 
‘pancy tenant when the mortgage gets extinguished, what is the relation back of 
this non-occupancy tenant? He will be relegated to nothing because he was only 
a verumpattomdar having no fixity of tenure. Zero back to Zero rules out abeyance. 
On account of the fact that we do not know the rights of non-occupancy tenants 
in Saharanpur area in 1902 it is not possible for us to follow Justice Aikman’s pen- 
ultimate sentence “they were at all events agricultural tenants who had certain 
rights including the right to retain possession of their holding until ousted in due 
course of law.” All that we know is that the verumpattomdar in Kerala has no 
such rights. That is why J have said the relegation can only be to Zero rights. 
I respectfully, therefore, consider that this judgment of the Allahabad High Court 
should not be followed in preference to that of the Travancore-Cochin Court’s judg- 
ment which has decided a controversy of precisely identical nature, apart from the 
fact that the learned Judge of the Travancore-Cochin High Court dealt with native 
knewledge of verumpattam tenure and Malabar usufructuary mortgage, because 
these contraversies both before that Court as well as this Court arise from the same 
Kerala area. 


Im the result, I reverse the decrees and judgments of both the lower Courts 
and find under the points for determination in both these appeals as follows: viz., 
that the plaintiffs-appellants are entitled to get actual possession of the properties, 
that they are entitled to get mesne profits after the extinguishment of the usufruc- 
tuary mortgage up to the date of delivery of possession at 454 paras of paddy per 
annum shown as the amount going towards the reduction of the principal and 
interest representing the income from the property, for which the defendants would 
be liable to account to the plaintiffs. These appeals, in the result, are allowed with 
half costs throughout. Vakil’s fee to be taxed only in one appeal. No leave. 


This case having been set down for being mentioned this day the Court delivered 
the following 


JUpcMENT.—The mesne profits payable will be divided equally between the 
two plaintiff at 224 paras in each case. 


R.M. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrice RAJAGOPALAN AND MR. Justice RAJAGOPALA AYYAN- 
GAR. 
‘The State of Madras represented by the Deputy Commissioner 
of Commercial Taxes, Coimbatore Division, Coimbatore .. Petttioner*. 


Madras General Sales Tax Act (IX of 1939), section 2 (i)—Horticultural produce—Arecanuts—Processing 
jor sale—When takes away the character of horticultural produce. 

Where all that is done is to gather arecanuts, peel and dry the kernal before it is sold, it does 
not result in what is sold ceasing to be horticultural ntodice within the meaning of section 2 (i) of the 
Madras General Seles Tax Act. 


* Tax Revision Cases Nos. 6 to 32, 35 to 38, 40 to 56, 58 to 61, 69 to 72, 74, 75, 79, 80, 82 to 
90,92, 93, 98, 103 to 105 and 108 to 127 of 1956. 16th April, 1956. 
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_ (Difference in the processing adopted in South Kanara District as compared with that in 
Coimbatore District pomted out). 

Petitions under section 12-B(1) of Act IX of 1939 praying the High Court to 
revise the order of the Sales-tax Appellate Tribunal, Madras, dated 25th August, 
1955, in T.A.Nos. 476 and 475 of 1955 preferred against the order of the Commercial 
Tax Offices South Kanara at Mangalore, dated 21st March, 1955, in Appeals 
Nos, 312 and 311/54-55(A-2 No. 3968/53-54 and 3968/52-53 on the file of the 
Deputy Commercial Tax Officer, Puttur, respectively). 


The Assistant Government Pleader (K. Veeraswami) Petitioner in all cases. 


The Order of the Court was delivered by 

Rajagopalan, 7.—These are petitions presented by the State under section 12-B 
of the Madras General Sales-tax Act against the decision of the appellate tribunal 
which held that the arecanut sold by the assessee, all of whom belonged to the South 
Kanara District, was a horticultural produce within the meaning of section 2 (i) 
of the Act. 

In our judgment in T.R.C. No. 22 of 1955 State of Madras v. Saravana Pillai, 
which has just been delivered, we pointed out the difference in the process adopt- 
ed by the horticulturists of South Kanara District and those of Coimbatore District 
in preparing the arecanuts for sale. The process adopted by the horticulturists of 
South Kanara involves much less than that adopted by those of Coimbatore District 
State of Madras v. Saravana Pillai} was concerned with the processing to which the 
horticulturists of Coimbatore subjected the arecanuts. All that is done in South 
Kanara is to gather the arecanut, peel and dry the kernel before it is sold. That 
cannot result in what is sold ceasing to be horticultural produce within the mean- 
ing of section 2 (i) of the Act. These petitions are dismissed. 


R.M. Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justicg GovinpA MENON AND Mr. Justice RaMAswAMI. 
N.P.A-K. Muthiah Chettiar (died) and others .. Appellants* 





K.S.Rm. Firm Shwebo, Burma, by its Partner and Receiver 
K.S.RM. VR.RM. Veerappa Chettiar and others .. Respondents. 


Civil Procedure Code (V of 1908), sections 13 and 44-A—Differences in—Execution of a decree of foreign 
Court in India—When permissible. 

The provisions of section 44-A of the Code of Civil Procedure which enables the Indian Courts 
to execute a decree of a forcign Court is applicable only in cases of reciprocating countries. If there 
is no arrangement establishing reciprocity between India and the other country, the decree of whose 
Court is sought to be executed, section 44-A, Civil Procedure Code, cannot apply and a suitor who 
has obtained a judgment is such a foreign Court can only sue under section 13, Civil Procedure Code, 
provided the conditions laid down im clauses (a) to $ f) ) of that section are satisfied and the suit is 
within the period of limitation prescribed under Article 117 of the Limitation Act. 

Whatever the position of decrees of the Courts in Burma when it was part of the Common Wealth 
and a reciprocating territory, after its becoming a Republic and ceasing to be a reciprocating country 
any judgment or decree obtained in the Bumese Courts cannot be executed in the Courts of the Indian 
Union under the provisions of section 44-A, Civil Procedure Code. In regard to execution of any 
decrees the question of jurisdiction has to be approached from the state of the law at the time when 
the execution takes place and not when the application is made. The rjght of executability in a parti- 
cular manner is a procedural right and not a substantive one like the right to collect the money under 
a decree. Hence no execution is possible of any decree of a Burmese Court under section 44-A, 
Civil Procedure Code, after 4ta January, 1948, when Burma became a Republic and the prior reci- 
procity ceased, even if any ec of a Burmese Court had been pending in any Indian Court in 
execution. Consent of parties or acquiescence cannot confer any jurisdiction in such cases. 

Case-law reviewed and discussed. : 

Text Books on International Law referred, and the Development of the Statutory Provisions 
explained. 





s 1. (1956) 2 MLL.J. (N.R-G.) 10. 
* A.A.O. Nos. 85 of 1951 and 352 of 1951. 6th February, 1956. 
(Apps. Nos. go8 and gog of 1952 and A.A.O. No. 177 of 1952.) à 
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Appeal against the Order of the Court of the Subordinate Judge of Devakottai 
dated the end December, 1950 and made in E.P. No. 134 of 1950, in G.R. No. 
172 of 1932 on the file of the High Court, Rangoon, etc. . 

K. Rajah Iyer and B. V. Viswanatha Ayyar for Appellant in C.M.A. No. 85 of 1951. 

P. S. Chandrasekhara Ayyar and P. S. Ramachandran for Respondent ig C.M.A. No. 
85 of 1951 ; and Appellant in C.M.A. No. 352 of 1951, and with Ke Thirumalai 
with them in Appeal No. go8 of 1952 and Appeal No. gôg of 1952. 

K. Srinivasan and R. Aravamuda Ayyangar for Respondent in C.M.A. No. 352 of 
1952. 

R G. R. Fagadisan and S. Somasundaram for Respondents in Appeals Nos. 908 and 
909 of 1952 and Appellant in C.M.A. No. 177 of 1952. 
T. Krishna Rao for Respondent in C.M.A. No. 177 of 1952. 


The Judgment of the Court was delivered by 


Govinda Menon, J.—The short facts which have given rise to the above appeal 
are as follow : The first defendant in C.R. No. 172 of 1932 on the file of the High 
Cout, Rangoon, was a firm of which defendants 2 and 3 were partners and the suit 
against them was for recovery of a sum of Rs. 48,000 and odd. On 25th May, 
1933, after the refusal of the request by the defendants’ advocate for an adjournment 
of the suit, an ex parte decree was passed as prayed for. By E. A. No. 613 of 1933 on 
the file cf the Rangoon High Court the decree was transmitted for execution to the 
Sub-Court, Devakottai, where it was alleged that the properties of the judgment-deb- 
tors were situate. Between 1933 and 1941 three infructuous applications were taken 
out by the decree-holder but the same were dismissed for various reasons. There- 
after on 6th September, 1944, more than three years of the dismissal of the previous 
application and the final orders being passed on that, E.P. No. 173 of 1944 was filed 
for executing the decree by attachment and sale of the properties belonging to the 
judgment-debtors as a result of which attachment was ordered on 26th March, 
1945, effected on 6th April, 1945 and the sale of properties ordered on 19th Decem- 
ber, 1945. On 18th December, 1945, the judgment-debtois preferred C.M.A..No. 
522 of 1945 against the order of the Subordinate Judge and applied for stay of sale. 
which Was.granted. On 7th March, 1946, C.M.A. No. 522 of 1945 was withdrawn 
and dismissed. Subsequently the judgment-debtors filed on 27th August, 1946, 
E.A. No. 377 of 1946, to strike off E.P. No. 173 of 1944 on the ground that the 
Court had no jurisdiction to execute the decree any further. This was dismissed on 
6th December, 1946. Against that, C.M.A. No. 29 of 1947 was filed in this Court 
and further proceedings were stayed. On 28th March, 1947, E.P. No. 173 of 
1944 was struck off with the order that the attachment should continue. 
C.M.A. No. 29 of 1947 was ultimately dismissed on 12th December, 1949. 


E.P. No. 134 of 1950 dated 14th April, 1950, in the lower Court was a petition 
to execute the decree in C.R. No. 172 of 1933 by treating that petition as a continua- 
tion of E.P. No. 173 of 1944 and to order sale of items of immovable properties over 
which at the time of striking off of E.P. No. 173 of 1944 attachment was held to 
continue. The second defendant who contested the application objected to the 
execution of the decree on the ground that the Court had no jurisdiction to execute 
it as section 44-A of the Civil Procedure Code read with the reciprocity agreements 
has ceased to govern the decree passed by the Rangoon High Court as India and 
Burma which were once eomponent parts of the erstwhile British Empire have now 
become sovereign independent Republics and also that execution petition was barred 
by limitation by reason of the provisions of section 48 of the Civil Procedure Code. 
It was further alleged that E.P. No. 134 of 1950 cannot be treated as a continuation 
of E.P. No. 173 of 1944 which was finally disposed of on 28th March, 1947 and there 
was nothing pending in the Court which could: be resuscitated or revived. The learne 
ed Subordinate Judge formulated three points for consideration and after considering 
them held that E.P. No. 134 of 1950 was not barred by limitation and therefore 
execution was ordered to be proceeded with. Aggrieved by that order, the second 
defendant has preferred the present C.M.A. No. 85 of 1951 pending which he died 
and his legal representatives have been brought on, record as appellants 2.and 3. 
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Respondents 2 and 3 are respectively defendants 3 and 4 and the contesting first 
respondent is the plaintiff decree-holder. 


Variou: questions of law were raised before us. Mr. B. V. Viswanatha Iyer 
in an interesting argument placed before us a number of autho ities bearing on the 
points under gonsideration and we are of the opinion thai on one of the points raised 
by him the &ppeal has to be allowed. Non-applicability of section 44-A of the Civil 
Procedur2 Code to these proceedings because of the declaration of Burma as an 
Independent Sovereign Republic on 4th January, 1948 is one cf the main questions 
raised. It is also argued that the application is barred by section 48 of the Civil 
Procedure Code ana that E.P. No. 134 cf 1950 cannst be treated as a continuation 
of E. P. No. 173 of 1944 deemed to be pending final disposal in the Court of the Subor- 
dinate Judge. Ifwe come to the conclusion that on 28th March, 1947 E. P. No. 173 
of 1944 was not finally disposed of but was only struck off for statistical purposes or 
in other words the records were consigned to the record room to be taken out and 
proceeded with as and when necessity arose, then E. P. No. 134 of 1950 is only 
intended as a reminder to the Court to biing back the record concigned to the record 
room for the time being and to proceed with it on meritr. 


Till ist April, 1937 the area which is now considered as the Union of Burma 
was a part of British India governed as a province by the Governor appointed by the 
British Crown just like any other province situated in the territory of British India 
and subject to the laws and regulations passed by the then Imperiai Legislative 
Assembly and under the Authority of the Governor-General-in-Council. At the 
time of the passing of the Government of India Act, 1935 a similar Act for the Govern- 
ment of Burma was also passed under which India and Burma became two separate 
units under the British Crown and thereafier there was no community of adminis- 
tration so far as these two territories were concerned. 


A further change was effected afte: the Indian Independence Act of 1947 came 
into force on 15th August, 1947, when India became a dominion under the British 
Crown and on the 26th of January, 1950 by the Constitution which governs us to-day 
India became a sovereign independent republic. On 4th January, 1948, “Burma 
declared its independence and has from that date ceased to be a member of the 
Commonwealth which recognises the Queen of England as the common link. The 
result is that the relationship between India and Burma to-day is just like that bet- 
ween any other independent countries either in the East or in ihe West. Therefore, 
with 1espect to decrees passed. by the Burmese Courts they are either governed by 
section 13 of the Civil Procedure Code relating to foreign judgments or section 44-A, 
Civil Procedure Code, concerning execution of decrees passed by the Courts in the 
United Kingdom and other reciprocating territories. 


The history ofsection 44-A, Civil Procedure Code, may now be ccnsidered. This 
section was introduced into the Civil Procedure Code for the first time by section 2 
of Act VITI of 1937 and therefore, till then there was no provision in the Civil Proce- 
dure Code by which decrees passed outside India and Burma could be executed in 
British Indian Courts. By section 2 of Fereign Judgments (Reciprocal Enforce- 
ment) Act, 1933, (23 George the 5th, Chapter 13) a foreign judgment has been 
defined as a judgment or order, given or made by a Court ign any Civil proceedings or 
a judgment or order given or made by a Court in any criminal procedings for the 
payment of a sum of money in respect of compensation or damages to an injured 
party: >”, There are other provisions in the Act by which foreign judgments 
could be enforced in the United Kingdom. An order applying that Act to British 
India and Burma came into force on November 18, 1938, and was repealed by the 
Reciprocal Enforcements of Judgments (India) Order, 1953, which came into force 
on March 1, 1953. This latter order extended Part I of the Act to those territories 
of the Republic of India which are named in the schedule to the Order. It was 
after the passing of the Foreign Judgments (Reciprocal Enforcement) Act, 1933, that 
a similar provision was enacted in the Civil Procedure Code by which section 44-A 
was introduced. Section 44-A as it originally stood runs as follows : 


gt 
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(1) Where a certified copy of a decree of any of the superior Courts of the United Kingdom 
or any reciprocating territory has been filed in District Court, the decree may be executed in British 
India as if it had been passed by the District Court. ai 


(2) Together with the certified copy of the decree shall be filed a certificate from such superior 
Court stating the extent if any to which the decree has been satisfied or adjusted and such certifi- 
cate shall, for the purposes of proceedings under this section, be conclusive proofgf the extent of 
such satisfaction or adjustment. e 


(3) The provisions of section 47 shall as from the filing of the certified copy of the decree apply 
to the proceedings of the District Court executing a decree under this section and the District Court 
shall refuse execution of any such decree, if it is shown to the satisfaction of the Court that the decree 
falls within any of the exceptions specified in Clause (9) (a) to (f) of section 13. 

Explanation I-—“ Superior Courts” with reference to the United Kingdom means the High 
Court in England, the Court of Session in Scotland, the High Court ın Northern Ireland, the Court 
of Chancery of the County of Palatine of Lancaster and the Court of Chancery of the County Palatine 
of Durham. 

Explanation I~‘ Reciprocating territory”? means any country or territory situated in any 
part of His Majesty’s dominions ...... When the (Central Government) may from time to time 

y notification in the (official Gazette) declare to be reciprocatmg territory for the purposes of this 
section and “ Superior Courts ” with reference to any such territory means such Cowts as may be 
specified m the said notification. 

Explanation HII :-—‘* Decree ” with reference to a supeirior Court means any decree or judgment 
of such Court under which a sum of money is payable not being a sum payable in respect of taxes 
or other charges of a like nature or ın respect of a fine or other penalty and 

(a) with reference to superior Courts in the United Kingdom, includes judgments given and 
decrees made in any Court in appeals agamst such decrees or judgment, but 

(b) in no case includes an arbitration award, even if such award is enforceable as a decree 
or judgment. 

After the declaration of independence the following amendments were made: 
(a) in sub-section (1) the words “the United Kingdom or” shall be omitted ; 


(b) for Explanations I to IIT inclusive, the following Explanations shall be sub- 
stituted namely :— 

Explantion I :-~“‘ Reciprocating territory” means any country or territory outside India 
which the Central Government may, by notification in the Official Gazette, declare to be a recipro- 
cating territory for the purpose of this section ; and “ superior Courts ” with refetence to any such 
territory means such Courts as may be specified in the said notification. 

Ex ion IT :—" Decree with reference to a superior Court means any decree or judgment 
of such Court under which a sum of money is payable not being a sum payable in respect of taxes 
or other charges of a like nature or in respect of a fine or other penalty but shall in no cage include an 
arbitration award, even if such an award is enforceable as a decree or judgment.” 

By a notification of the Government of India ip the later Home Department 
No. 286/36 Judicial dated 27th March, 1939, Burma was declared to be reciprocating 
territory so that decrees passed by Burmese Courts could be executed in India in 
accordance with the provisions of section 44-A of the Civil Procedure Code. 


The declaration of Independence of Burma changed the situation and there was 
the cancellation of notification regarding Burma as a reciprocating territory, by a 
notification dated 21st June, 1952 which runs as follows : 

“S.R.D. 1114 :—In exercise of the powers conferred by section 44-A of the Code of Civil 
Procedure, 1908 pav of 1908) the Central Government hereby directs that the notification of the 
Government of India in the later Home Department No. 286/36 Judicial dated 27th March, 1989, 
declaring British Burma to be a reciprocating territory for the purpose of the said section shall be 
cancelled and shall be deemed to have been cancelled with effect trom the 4th of January, 1948 ”. 


By Act LXXI of 1952 in section 44-A, Civil Procedure Code in sub-section (1) 

the words “ the United Kingdom or ” have been omitted. For Explanations 1 to 3, 

two explanations have been substituted. Clauses (2) and (3) of section 44-A Civil 
Procedure Code remain as before. 

“Explanation I :-—~ Reciprocating territory”? means any country or territory outside India 

which the Central Government may by notification in the Official Gazette, declare to be a reciprocat- 


ing territory for the purposes of this section ; and * Superior Courts” with reference to any such 
territory, means such Courts as may be specified in the said notification. 

Ex, ion I :—“‘ Decree” with reference to a superior Court means any, decree or judgment 
of such t under which a sum of money is payable not being a sum payable in respect of taxes 
or other charges of a like nature or in respect of a fine or other penalty, but shall in no case include 
an arbitration award, even if such an award is enforceable as a decree or judgment ”. 
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Foreign Court and foreign 
‘Civil Procedure Code in the fol 


“ Foreign Court means a Court situate beyond the limits of India and not established or conti- 
nued by the aythori of the Central Government. Foreign judgment means the judgment of a 
foreign Gourh For the purposes of the Constitution, Article 367 (3) defines “ Foreign State” as any 
State other India.” 


udgment are defined in clauses 5 and 6 of section 2, 
lowing terms : 


The position, thefore, obtaining in our country after it became a Republic is as 
follows : A foreign judgment which includes a decree of a foreign Court can be the 
subject matter of a suit if the same is filed within the period of limitation provided in 
Article 117 of the Indian Limitation Act and it shall be conclusive as to any matter 
directly adjudicated upon between the same parties or between parties under whom 
they or any of them claim litigating under the same title except under the circum- 
stances set out in clauses (a) to (f) of section 13, Civil Procedure Code. A party 
who has obtained a judgment in a foreign Court can, therefore, sue upon it in the 
Indian Courts and if such a judgment does not contravene any of the six exceptions 
just now referred to, the same shall be conclusive in a suit but the procedure for obtai- 
ning relief should be by way of a suit on the original side and not by way of an appli- 
cation. With regard to decrees of a reciprocating territory contemplated in the 
Explanation to section 44-A no suit is necessary but the same can be executed by the 
application of the provisions of section 47, Civil Procedure Code. The distinction 
that has to be borne in mind is that recoprocating territories enjoy greater privilege 
regarding execution of decrees of their superior Courts in our country than are enjoy- 
-ed by the non-reciprocating territories. If, therefore, Burma had continued to be a 
reciprocating territory, the decrees of Burmese Courts could have been as effectively 
executed in our country by the application of section 44-A, Civil Procedure Code 
just like a decree ofany Courtin India. So far as Courts of the United Kingdom are 
concerned, the judgments of those Courts are treated as those of a reciprocating 
territory as a result of an order under Foreign Judgments (Reciprocal Enforcement) 
Act, 1933 which came into force on 1st March, 1953 applying Part I of the Act to the 
territories of the Republic of India which are named in the schedule to the order. 


Th law regarding the enforceability of foreign judgments is discussed in Pri- 
vate International Law by Cheshire (IV edn.) in Chapter XVI where the learned 
author says that the attitude adopted by English law from the earliest days has been 
to permit the successful suitor to bring an action in England on a foreign 
judgment. But during the last century the Courts have changed their 
view as to the ground upon which this recognition is based. Where as the 
older cases put it solely upon the ground of comity of nations for such recognition, 
there has been a change in later years to the doctrine of obligation. This doctrine 
which was laid down in 1842 is that where a foreign Court of competent jurisdic- 
tion has adjudicated a certain sum to be due from one person to another the lia- 
bility to pay that sum becomes a legal obligation which may be enforced in England 
by an action and therefore, once the judgment is proved the burden lies upon the 
defendant to show why he should not perform the obligation. Blackburn, J., in 
Schibsby v. Westernholz! laid down the law in the following terms : 


“ The judgment of a Court of competent jurisdiction over the defendant imposes a duty or obli- 
‘gation on him to pay the sum for which the judgment is given whichethe Courts in this Country are 
bound to enforce. h other words a new right been vested in the creditor and a new obligation 
imposed upon the debtor at the instance of the foreign Court”. 


Cheshire discusses the doctrine of obligation in great detail at pages 587 to 589. 
It is pointed out that in the case of a foreign judgment there is no merger of the 
-cause of action as in the case of a decision of a municipal Court for in such a case the 
cause of action is merged in the judgment (transit in rem judicatum). But this is 
not so in the case of a foreign judgment where the plaintiff has his option either to 
resort to the original ground of action or to sve on the judgment to recover provided, 
of course, that the judgment has not been satisfied. This was the law based upon 





1. L.R. (1870) 6 Q.B.G. 155 at 159. 
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the comity of nations as understood in Private International Law but at present 
in England the direct enforcement of foreign judgments is allowed undgr the 
various Acts beginning with Judgments Extension Act, 1868, and ending with 
Foreign Judgments Reciprocal Enforcement Act, 1933. . 


In Yokon Consolidated Gold Corporation v. Clark+, Greer, L.J., stated tas ; 


‘ “ It was fully appreciated by those who thought about foreign judgments that British judgments 
were never enforced as of right in foreign Cow ts and that was believed and rightly beheved to operate 
as an injustice to this country. Whereas we enforce foreign judgments by means of an action in this 
country foreign countries refuse to enforce the judgments obtamed in this country and it was to deal 
with that situation that the Act of 1933 was passed but incidentally it also dealt with Dominion 
Judgments registered under the Act.” 


A system of registration wa3 introduced not only with respect to judgments of 
foreign countries but with respect to British Dominions as well. It is unnecessary to 
quote in extenso the discussion of it at pages 592 to 596. The result is that a judg- 
ment registered in England under the Act is for the purposes of execution of the same 
force and effect and as if it had been obtained in the registering Court and subject 
to the same control and jurisdiction. This is a great developement on the Acts of 
1860 and 1920. It was after this, that section 44-A, Civil Procedure Code, was in- 
troduced in the Civil Procedure Code which with the later amendments making it 


suitable to the present conditions of the country defines the law for the time being 
regarding execution. 


It is useful to refer to other text books where the same matter is discussed. 
ChapterXVI of Dicey’s Conflict of Laws (VI edition) deals with the effect of foreign 
judgments. Rule go deals with Part I of the Foreign Judgments Reciprocal Enforce- 
ment Act, 1933. In his book “ Recognition and enforcement of Foreign Judgments 
in the Common Law Units of the British Commonwealth” by H. E. Read, in Chapter 
II the learned authority makes a comparative study of the basis on which foreign 
judgments were recognised in the British Commonwealth at law, beginning with the 
conception of comity of nations. The development of the present system is con- 


sidered at page 299 and the effect of Foreign Judgments (ReciprocalEnfo1cement) 
Act, 1983 is dealt with at page 299-300 : 


“ Reference has already been made to the momentous Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933 in relation to its jurisdictional provisions and its failure to affect explicitly the non- 
merger doctrine. The Act provides for reciprocal direct enforcement of money ademen: of poli- 
tically foreign countries as well as those of British dommions, colonies, protectorates and mandated 
territories. It has supplanted the Admumustration of Justice Act, 1920 as to protectorates and manda- 
tories now already operating under the 1920 Act and provides t any dominion, colony, protec- 
torate or mandatory now operating under the 1920 Act which is henceforth brought within the new 
statute shall forthwith cease to so operate. As a consequence, the Act of 1920 will likely in time be 
completely superseded. An order for registration may be secured by application to the proper Court 
within six years of the date of the judgment or after the date of the last appeal therefrom unless it 
has been wholly satisfied or could not be enforced by execution in the country of the origmal Court. 
Resistance to enforcement is made by a motion subsequent to registration to have registration set 
aside, Registration must be set aside if the judgment ıs not one to which the Act applies or if certam 
specified facts are established, all of which would constitute good:defences at common law to an 
action upon a foreign judgment. The Court has discretion to set aside a registration if 1t is established 
that the issue upon the adjudication of which the registered judgment was rendered was already 
res judicata in another law district at the time at which it was rendered. Execution is to be in the 
the mode prescribed for its own judgments by the Court of registration ”. 


We may also refer to Seton’s Judgments and Orders, Vol. 1, pages 723-724 and 
1523 to 1525 ; Graveson, The Conflict of Laws (Second edition) Ch. 19, p. 417 and 
foll.s Wolff, Private International Law, section 250, p. 275-278; Sir W.H. Rattigan, 
Private International Law, Ch. VII, p. 219 and foll. (with special reference to India). 


As has already been remarked Burma ceased to be a reciprocating territory as a 
result of the cancellation of the notification declaring British Burma to be a reci- 
rocating territory on 21st June, 1952 with effect from 4th January, 1948 and there- 
ore section 44-A, Civil Procedure Code is no longer applicable to the execution of any 
decree passed by the Burmese Courts. The only other method by which a success-- 


1, L-R. (1938),2 Q.B. 241 at 253. 
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ful party in a foreign judgment obtained in a Burmese Court can realise the fruits of 
his judgment is to sue upon such a judgment within the period allowed under article 
117 of the Limitation Act in which cate the judgment will be conclusive only if the 
requisites contained in sub-clauses (a) to ( f ) of section 13, Civil Procedure Code are 
fully complig! with. Ifit is proved that any of these conditions is not fulfilled,theresult 
will be tha? the judgment will not be conclusive and there is no merging of the cause 
of action in the decree. It has been held in Keymer v. Visvanathatham Reddit, by 
the Privy Council that where a defence has been struck off on the failure to answer 
the interrogatories and a decree has been passed pursuant to the striking off of the 
defence it is not one given on the merits and cannot therefore, be executed in the 
English Courts. The procedure in England under the Reciprocal Arrangements 
Act is for registration of decree whereas in Indian Courts it is by application of the 
provisions of section 44-A, Civil Procedure Code with the concomitant attraction of 
the provisions of the Limitation Act. A decree of a reciprocating territory has in it 
all the elements of a decree of an Indian Court with its advantages and liabilities. 
In these circumstances, if E.P. No. 173 of 1944 had been filed subsequent to 4th Janu- 
ary, 1948, section 44-A Civil Procedure Code cannot apply and the Subordinate 
Judge, Devakottah, has no jurisdiction to execute the decree for the reason that the 
reciprocity arrangement had ceased to exist from 4th January, 1948. The only 
remedy, if there be, is to sue upon a foreign judgment urrer section 13, Civil Procedure 
Code, within the period provided under Article 117 of the Limitation Act provided 
the terms of the section are fully satisfied. There is no suit of this kind and we are 
not concerned with any such question here. The scope and effect to be given 
to foreign judgments before the enactment of section 44-A, Civil Procedure Code had 
been the subject of various decisions, chief of which is Keymer v. Viswanatham Reddi! 
The other cases are’: Chor Malbal Chand v. Kasturi Chand Seraogi®, Visvanathan v. 
Abdul Wayid®, Panchapakesa Iyer v. Muhammad Rowther*, and Rama Shenoi v. Hallagna®. 


To reiterate ifany foreign country establishes reciprocity in the matter of execu- 
tion of decrees of that country by ‘laws enacted thers, Indian Courts will do likewise 
by applying section 44-A, Civil Procedure Code, but if there is no arrangement 
establishing reciprocity, our Courts cannot apply section 44-A so that a-suitor who 
has obtained a judgment in a foreign Court with which there are no such reciprocal 
relationships can only sue under section 13, Civil Procedure Code, by fulfilling the 
conditions enumerated therein. Until 1947 when India was a part of the British 
Empire, the enforcement of foreign judgments was conditioned upon the pattern of 
legislative enactments and orders in council prevalent in the United Kingdom and 
as such section 44-A, Civil Procedure Code is an embodiment in the Indian Statute 
book of the existing lawsin England. To day, therefore, a judgment of a Burmese 
Court can have no greater status or validity in the Gourts of the Indian Union than 
probably the one passed by a Court in Johanesberg, Pretoria or Beunos Aires. 


Incidentally it may be pointed out that the doctrine regarding the enforceability 
of foreign judgments’ has received considerable attention and has become the sub- 
ject of serious consideration in American Courts and it is useful to refer to them by 
way of analogy especially since in many respects, section 44-A, Civil Procedure Code, 
can be said to be a succinct enactment of the principles obtaining in all the countries 
where Angle-Saxon Jurisprudence’ prevails. At pages 1163-1165 of Vol. 34 of 
“ Corpus Juris” there is a complete and systematic statement of the whole body of 
the law as embodied in and developed by all reported decisions of the American 
Courts. In Article 1651 dealing with judgments in personam and their operation and 
effect the law is stated thus : 


“ A foreign judgment ıs of no effect outside of the country wherein ıt ıs rendered. The duty 


to recognize the validity and effect of such a judgment rests on comity, or on the ground of a lega] 
obligation arising from the judgment to pay the debt which it adjudges. By this rule of the comity, 


7 
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the same force and effect will be given to the judgments ofa foreign country, when sued on in the Courts 
of the United States, as that country gives to judgments of our Courts when sued on there, the basis 
of such comity being reciprocity. That they shouid be given any greater effect is not requined, but 
the domestic Court may do soifit likes. Such a judgment is not executory here in the sense of autho~ 
rizing the issue of final process or of creating a hen on real property, although it may give the creditor 
a sufficient standing to maintain a suit to set aside fraudulent conveyances; but it copstitutes a good 
cause of action on which a suit may be maintained. The preponderance of ee supports the 
view that such a judgment m favour of plaintiff does not merge the original cause of action, and 
is no bar to a subsequent action thereon, unless such judgment has been satisfied. But a contrary 
doctrine hag been asserted in some states. If the foreign judgment was for defendant, it will bar a 
new suit against him in this country on the same demand ”. 


Various authorities are quoted for the proposition that except on the basis of reci- 
procity the judgment of a foreign Court cannot be executed in the United States 
of America. e.g. Hilton v. Gyyott!, and Ritche v. Mc. Mullen*. It is not necessary to 
refer to decisions of Courts other than the Supreme Court of the United States of 
America in this connection. With regard .o recognition of foreign judgments under 
the doctrine of comity it is useful to refer to article 531 of Vol. 31 of American Juris- 
prudence : 


“No sovereign is bound in the absence of a special compact, to give effect within its dominions 
to a judgment rendered by the tribunals of another country ; it 1s at liberty to give or refuse effect 
to it, as may be found just and equitable, but the general comity, utility and convenience of nations. 
have established a usage among civilized states by which the 1 ju ents of foreign Courts of 
competent jurisdiction are reciprocally carried mto effect under certam regulations and restrictions 
which differ in different countries. Thus, judgments of Courts of foreign countries are recognised 
in the United States because of comity due from one nation to another, its Courts and judgments. 
Such recognition is granted to judgments rendered by Courts of other nations with due regard to 
international duty and convenience, on the one hand and to rights of citizens of the United States 
and others under the protection of its laws, on the other hand. However, the policy of extending 


recognition to a judgment of a foreign country may be regulated in accordance with settled traditions 
and concepts of what is wise and expedient”. 


See also Story’s Conflict of Laws (Eighth edn.) Ch. XV p. 808 and foll.). 
Section 1 of Article 4 of the Constitution of the United States provides that 


“ fall faith and credit shall be given in each state to the public acts, records, and judicial 
proceedings Of every other state”. 


A similar provision has been enacted in our Constitution in Article 261. 


Our conclusion, therefore, is that any judgment or decree obtained in a Burmese 
Court cannot be executed in the Courts of the Indian Union under the provisions 
of section 44-A of Civil Procedure Code. But it is argued that the decree in C.R. No. 
172 of 1932 on the file of the Rangoon High Court had been transferred for execution 
to the Devakottah Sub-Court long before Burma was declared a republic and when 
once the transfer takes place a vested right is conferred on the decree-holder to execute 
the decree irrespective of the happening of subsequent events or change in the 
international or constitutional relationships. In support of this argument certain 
observations of the Federal Court in Venugopala Reddiar v. Krishnaswami Reddiar®, 
to the effect that during the time Burma remained a part of British India it was 
permissible under section 17, Civil Procedure Code, to include immovable properties 
situate in Burma as part of the subject matter of a suit instituted in any other province 
and therefore in regard to a suit instituted in a Court in the Madras Presidency before 
the separation of Burma en rst April, 1937, the right to continue the suit had not 
been taken away by the Government of India and Burma Act, 1935 and that the 
Court in the Madras Presidency had jurisdiction to try the suit even as regards 
immovable properties situate in Burma were relied upon. Section 6 of the 
General Clauses Act laying down that the repeal of a statute should not affect vested 
rights as well as the decisions in Kaunsilla v. Ishri Singh*, and United Provinces v. 
Most. Atiqa Begum®, were cited in support of the proposition, None of these authori- 
ties deal with execution of foreign judgments and with regard to the observations 
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in Venugopala Reddiar v. Krishnaswami Reddiar1, their Lordships have held that if there 
had. been no expres prohibition against the continuance of pending proceedings 

to their normal conclusons either in the Government of India Act, 1935 or in the 

Government of Burma Act, 1935, both of which were passed by the Parliament of 
Great Britajf dealing with the erstwhile possessions in the British Empire the in- 
ference is that pending proceedings have to reach their normal termination. The 
observations of Vesd igar, J., in Giridhari Lal v. Kappini Gowder?, at page 67 

to which our attention has been invited shows that a right of suit, a right of appeal 

and a right of distraint are all remedies for the enforcement of a right and that they 

are substantive righis though remedial in nature. But there is no discussion to the 

effect that aright of execution is such a substantive right. On the other hand a dis- 

tinction between rules of law which in any way impair or destroy those rights and 

those which a litigant has to comply with for availing himself of those remedial 
rights show by contrast that a right to cxecute is not a susbtantive one. The Judg- 

ment of Basheer Ahmed Sayeed, J., in C.M.A. No. 107 of 1949 deals with conditions 

that existed before the cancellation of the reciprocal rights, and, therefore cannot be of” 
any arsistance io decide the question at issue. On the other had there are authorita- 

tive pronouncements, observations of judges and opinions of text book writers, that 

there is no vetted right in procedure. See Maxwell’s Interpretation of Statutes 
(roth edition, by Gilbert, H. B. Jackson) page 232 and the decisions in Papasastrial v. 

Ananta Rama Sastrial’, Syed Savai Rowther v. The Tahsildar, Perrakulam*, and Bisses- 

war Sonamut v. Fasoda Lal Chowdhry®. 

Further more it has to be observed that with regard to execution of decrees the 
question of jurisdiction has to be approached from the view point of the time when 
the execution takes place and not when the application is made. See the discussion 
in Mulla’s Civil Procedure Code (12th edition) pages 162 and 163 regarding the 
cessation of jurisdiction of the Courts which passed the decree and also the decisions 
in Beharani v. Raghubehara®, and Rama Iyer v. Muthukrishna Iyer’. 

Rajadhyaksha, J., in Chunilal v. Dundappa®, bad to consider a case where an 
ex parte decree passed by a British Indian Court against a subject of an Indian State 
was transferred for execution to that Indian State under section 44, Civil Précedure 
Code and the execution petition was dismissed on roth March, 1948 on the grounds. 
mentioned in section 13 (4), Civil Procedure Code. On 8th March, 1948, the gover- 
nance of that Indian State had been seceded to the Indian Union and subsequently 
on 27th July, 1949 that State had become completely merged with the State of Bombay. 
When the decree-holder appealed against the dismissal of his execution petition it 
was held that the relevant date for ascertaining the nature of the decree was not the 
date of filing of execution but the date on which the Court was called upon to pass 
an order for execution. Such being the case when the Native State had ceased to. 
be a foreign territory the decree was executable in a Bombay Court. This case 
is direct authority for holding that thestate ofthings prevailing atthe time of 
execution is the deciding factor and not the filing of the application for execution. 
This decision was followed in Moosa Kutty Hajee v. Pyloiu Foseph®, where the lear- 
ned judge held that the point of time that has to be regarded in considering the ques-- 
tion of executability is not the time at which the decree was passed but the time when 
it is sought to be executed because notwithstanding the existence of any obstacle to 
execution at the time the decree was passed if that obstacle is removed by the time 
the execution of the decree is tought that obstacle cannot operate as it is only its 
continued existence that can stand in the way of execution. 

In Dominion of India v. Hiralal+®, the decree that was sought to be executed by 
the Small Causes Court, Calcutta, had been passed by Jamalpur Court on 15th 
May, 1947 when that Court was within the territory of India. At the time when the 
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execution petition was filed, Jamalpur had become part of Pakistan. In these 
circumstances the Calcutta High Court held that after 15th August, 1947 Jamalpur 
which was part of British India before that date became a foreign Court and its 
decree cannot be executed unless there was reciprocity and since ge ue was not 
a reciprocating territory at that time the application for execution cabpot be main- 
tained. A somewhat contrary view is sought to be inferred from the judgment of the 
same judges, Mookerjee and Chunder, JJ., Nareshchandra v. Sachindra Natht, but 
we do not think that such an inference is possible. 


The decision in Dominion of India v. Hiralal*#, was accepted 2s good law by Ragha- 
va Rao, J., in Golden Knitting Company v. Mural Traders*, In Dalel Singh v. Dhan 
Devit, the learned Judge followed the view taken by the Bombay High Court in 
Bhaghacan v. Raja Ram®, and in Chunilal v. Dundappa® for holding that a decree 
passed by a former High Court of Nabha can be executed in Punjab after 1950, since 
Nabha has ceased to be a foreign territory by its merger in the Indian Union and 
therefore the state of affairs at the time of execution of the decree has to be taken 
into consideration. The principle enunciated in Dominion of India v. Hiralal?, 
has found favour in Surendra Nath v. Milan Mia’. 


A contrary view seems to be prevailing in the High Court of Mysore as is seen 
from the decision in Subbaraya Chetty S Sons v. Palani Chetty and Sons®, in which the 
learned Judges did not hold that a decree passed in a Court in the Madras Presi- 
dency before Mysore became a part of the Indian Union does not cease to be a decree 
of a foreign Court even after Mysore became a part of the Indian Union. It was held 
that decrees which were inexecutable as those of a Court in a foreign State according 
to the law then in force upto the date of the Constitution have not ceased to be so on 
account of the changes introduced by the Constitution with respect to statutes or in 
the definition of “Foreign State” or territory of India. The date of the decree and 
not the date of the application for execution is material to decide the question of 
executability. We need hardly add that this view is opposed to the conclusion 
arrived at in the cases referred to above. The Travancore-Cochin,High Court in 
Vareed w. Gopal Bai?, came to the conclusion that the introduction of common 
citizenship after the inauguration of the Constitution on 26th January, 1950 did not 
give jurisdiction to Travancore-Cochin Courts to execute a decree that was passed 
on. 24th October, 1949, by a Court in the Madras Presidency on the basis of nationa- 
lity because even if nationality was an acceptable basis of juricdiction it was neczssary 
that the defendant was a subject of the country in which the decree was passed at 
the time of the decree and not subsequent thereto. Here again the concept is that 
executability depends upon the state of circumstances when the decree is passed and 
not at the time of its execution. 

In our opinion the more acceptable and better view seems to be that in Dominion 
of India v. Hiralal*, and Bhagvan v. Rajaram’. 

The question of executablity of a decree passed by the Subordinate Judge.of 
Devakottah before section 44-A was introduced into the Civil Procedure Code came 
up for consideration in the Rangoon High Court' before Baguley and Mosely, JJ., 
in Muthukaruppan v. Sellami Achi+®. ‘The facts of the case show that a decree passed 
by the Subordinate Judge, Devakottah in 1936 was transferred for execution to the 
Additional District Judge, Henzada, Burma, on 17th October, 1936. An applica- 
tion for execution of the decree was made on 19th May, 1937, that is, after the sepa- 
ration of Burma and the date of the receipt was 29h October, 1936. -The applica- 
tion for execution was made on 19th May, 1937 that is, after the separation of Burma 
which took place on the first of April, 1937 and under those circumstances, the lear- 
ned Judges took the view that the application for execution having been made after 
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the separation of Burma, the decree of the Devakottah Court became a foreign decree 
and aẹsuch the Courts in Burma had no jurisdiction to execute it. They also held 
that section 10 of the Government of Burma Adaptation of Laws Order of 1937 did 
not apply asgt referred to substantive rights acquirred and not to mere matters of 
procedure. e 


To sum up, the right of executability in a partitular manner is a procedural right 
and not a substantive one like the right to collect the money under the decree. We 
do not see any reason why Courts in our country should take a different view especi- 
ally since the view taken by the Rangoon High Court is that Indian decrees after 
separation of Burma should be considered as foreign decrees. No distinction can 
be made in the case of pending execution applications as the rule of procedure should 
be that obtaining on the date on which the remedy is sought to-be enforced. 
See Craies on Statute Law (5th edition) page 370 as well as the decision in Radh- 
eyshiam v. Firm Sawai Modit. The decision of the Privy Council in Gurdyal Singh 
v. Raja of Faridkot?, contains principles similar to those we have to decide in the pre- 
sent case. . 


Learned counsel for the respondent then urged that E.P. No. 134 of 1950 should 
be deemed to be a continuation of E.P.No. 173 of 1944 so that what the Court was 
doing was only completing what has been partly executed. Such an application 
cannot be a continuation of the previous execution petition in accordance with 
the tests laid down in Maharaj Bahadur Singh v. A.H. Forbes*. The tests for finding 
out whether a previous execution petitionis pending have been elaborately dealt 
with in that decision and according to those tests it is not possible to say that 
E.P. No. 134 of 1950 was a continuation of E.P.No. 173 of 1944. In addition to 
this, there is the fact, as noted by the learned Subordinate Judge in paragraph 22 
of his judgment, that it was conceded before him that E.P.No. 134 of 1950 which 
. bad been struck off for statistical purposes after continuing the attachment without 
any final order being passed thereon was nota contention. We are not inclined 
to agree that E.P. No. 134 of 1950 is a continuation of E.P. No. 173 of 1944 on 
account of the concession made but it does not matter even if E.P. No. 134 of 1950 
is a continuation of E.P.No 173 of 1944 for the reason that at the time of execu- 
tion reciprocal arrangements had ceased to exist between Burma and India. 


We have, therefore, come to the conclusion that no execution is possible of 
any decree of a Burmese Court after 4th January, 1948, when Burma became a 
Republic even if any decree of a Burmese Court had been pending in any Indian 
Court in execution. 


Respendent’s counsel eventually sought to argue that at the time the decree in 
C.R. No. 172 of 1932 of the Rangoon High Court was passed it was that of an Indian 
Court and not a foreign Court and hence it does not cease to be that of an Indian 
Court even after Burma became separate. We are unable to accept this contention. 
We are also not inclined to accede to the arguments of the learned counsel for the 
respondents that the appellant consented and acquiesced in the jurisdiction of the 
Devakottah Sub-Court to execute the decree of the Rangoon High Court. Even 
if there had been any such acquiescence it has been held by the Privy Council in 
Ledgard v. Bull4, that that would not give any jurisdiction if the Court does not, 
otherwise, have jurisdiction. 

In the result it has to be held that E.P. No. 134 of 1950 is not maintainable 
and therefore reversing the decision of the lower Court we dismiss the same with 
costs throughout. 


C.M.A. No. 352 of 1951.—The learned Subordinate Judge has dismissed 
E.P. No. 136 of 1950 on the ground that the same is barred by limitation. We 
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have not been shown any reasons that would make us dissent from the view 
taken by the lower Court. This Civil Miscellaneous Appeal is, therefore, 
dismissed. with costs. 

Appeals Nos. 908 and 909 of 1952.—We have held that the Devakottah Sub- 
Court has no jurisdiction to execute the decree because the suits byt of which 
those appeals arise were for setting aside the claim orders passed in execution of 
that decree. The lower Court has upheld the claim and dismissed those suits. 
If, as we have held that the decree of the Rangoon High Court itself is not 
executable the claim has to be sustained. Hence these appeals are dismissed but 
in the circumstances with half costs. 

For the reasons given in our judgment in C.M.A. No. 85 of 1951, C.M.A. 
No. 177 of 1952 has to be allowed but without costs. 


R.M. Appeals Nos. 85 of 1951 and 177 of 
1952 allowed: Other afpeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice GovinpA MENON. 


Karuppa .Udayar and others .. Appellants* 





v. 
Sellamuthu Udayar and others .. Respondents. 

Hindu Law—7Joint famly—Partition—Separation of one or some members—Status of the remaining members 
—Prasumpiron of yoininess or united status—If arises—Burden of proof—Lzumited ovoner—Compromise by widow— 
Reversioners when bound—Test. 

Where one or some of the coparceners of a Hindu joint family separate themselves from the other 
members of the family and their shares in the joint family property are partitioned off for them, there 
is no presumption that the rest of the coparceners continue to be joint. It would be a question of 
fact to be determined in each case, upon the evidence relating to the intention of the parties, whether 
there was a separation amongst the other coparceners or, that they remamed united. The burden 
undoubtedly lies on the party who asserts the existence of a particular state of things on the basis 
of which he claims relief. 

Bagavathi Prasad v. Rameshwari Kuer, 1951 S.C.R. 603 : (1952) S.G.J. 115: AIR. 1952 S.C. 
72 (S.C), followed. a i < E T a 

Mayne’s Hindu Law, 11 ition, pp. 559-560, Mulla’s Hindu Law, 11th editio . 434- 
referred to, Case-law discussed. : , Seen eee ae 

A compromise entered into by a limited owner, such as a widow, on behalf of the estate, cannot 
be held to be binding on the reversioners unless it is reasonable and prudent and for the interest of 
the estate. A compromuse by a widow by which the reversioners’ rights and interests are jeopardised 
must be tested in the same manner as an alienation by her and can be upheld only if it is beneficial 
to the estate. A compromise the terms of which amount to an entire abandonment by the widow of 
all the rights of the reversioners cannot be binding on them. 

Kaliammal v. Sundarammal, (1948) 1 M.L.J. 966: I.L.R. (1949) Mad. 171, followed. 

Imrit Konwar v. Roop Narain Singh, 6 C.L.R. 76 and Kunni Lal v. Gobind Krishna Narain, (1911) 
at M.L.J. 645 : L.R. 38 LA. 87: LLR. 33 All. 356 (P.C.), referred to. 

Appeal against the Decree of the Court of Subordinate Judge of Salem in 
Appeal Suit No. 122 of 1953, preferred against the Decree of the Court of the 
District Munsif of Sankaridrug at Salem in Original Suit No. 303 of 1951. 

R. Gopalaswami Ayyangar for Appellants. 

T.M. Chinniah Pillai and N.C. Srinivasan for Respondents Nos, 1 and 2 and 
M.R. Narayanaswami appeared amicus curiae. 

The Court delivered the following 

Jupoment.—Defendants 2 to 5 and 7 and 8 are the appellants in this Second 
Appeal which arises out ofa suit for partition and recovery of possecsion of a half 
share inthe properties which originally belonged to one Kolandaiappa Udayar 
and his brothers. Both the lower Courts have held that Kolandaiappa and his 
brother, Vythialinga, were divided in status as a result of a partition deed, Exhibit 
A-1, dated 24th April, 1890, though there had been no division by metes and 
bounds and on that finding a preliminary decree for partition was passed. The 
mainfquestion argued in this Second Appeal is whether the conclusion arrived 
at by,the Courts below that the aforesaid brothers were divided $n status is justi- 
fied on a true and proper construction of Exhibit A-1. 
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One Karuppa Udayar had four sons, Kothappa, Devaraja, Vythialinga and 
Kolandaiappa of whom by the time of Exhibit A-1, viz., 24th April, 1890, Kothappa 
had died leaving a son by name Karuppa Udayan. Exhibit A-1 is styled a partition 
deed and waj executed by the three brothers Devaraja, Vythialinga and Kolandai- 
appa as welhds by Karuppa Udayan the son of the deceased brother Kothappa. The 
preamble portition of the document states that the executants have partitioned the 
properties, mentioned in the schedule in the manner described in the document and 
each one of them should enjoy his respective share, etc. In the operative portion of 
the document it is mentioned that all the properties originllay belonged to the 
father ofexecutants Nos. 1 to 3 and the grandfather of executant No. 4. Then, there 
is the recital that executants Nos. 1 and 4, that is, Devaraja and Karuppa 
Udayan are to have their shares separated and given. Provision regarding the shares 
of the remaining brothers, viz., Vythialinga and Kolandaiappa is the 
subject-matter of the pretent litigation. What is stated is that Vythialin 
shall enjoy one half out of certain land and Kolandaiappa shall enjoy the other half. 
There is a further recital that out of another land 3/4th share shall be enjoyed by 
Vythialinga and Kolandaiappa and one-fourth share by Devaraja. There is another 
provision that Devaraja shall enjoy 1/8th share in another land and Vythialinga and 
Kolandaiappa the remaining 7/8th share. With respect io some other land it is 
stated that Vythialinga shall enjoy a half share and Kolandaiappa the other half 
share. In short the partition deed while allocating different portions of the joint 
family properties to Devaraja and Karuppa Udayan kept certain items jointly for 
the benefit of Vythialinga and Kolandaiappa and come items are allotted separately 
to Vythialinga and Kolandaiappa. 


What is urged before me is that on a true and proper construction of Exhibit 
A-1, it should be understood that though two members of the joint family had separa~ 
ted and gone out of the family, the remaining two brothers were to remain joint 
without even any ascertainment of their shares or division in status, amongst them. 
If that is the case, Kolandaiappa having died without any sons, Vythialinga became 
the sole surviving member of the joint family and as such, the plaintiff’s who are the 
daughters of Kolandaiappa have no right to claim partition. There is, no doubt, 
whatever, that some properties were kept jointly by the two brothers while certain 
other items were given to each one of them separately. The question for considera- 
tion is whether by the fact of certain items being kept jointly, there was no division 
in status amongst the brothers. It is also urged on behalf of the appellants that 
within six days of Exhibit A-1 under Exhibit A-8 an usufructuary mortgage was 
taken by Vythialinga and Kolandaiappa jointly in respect of a half share in certain 
items allotted to Devaraja and Karuppa Udayan. From that, it is sought to be 
argued that the consciousness of the parties to the document at the time cf the parti- 
tion was that Vythialinga and Kolandaiappa should remain jointly and that was the 
reason why a joint mortgage was taken. Exhibit A-8 nowhere mentions that Vythia- ' 
linga and Kolandaiappa remained joint. All thatis stated in the document is, that 
the mortgagors have usufructuarily mortgaged the half-share to which they were 
entitled in the land which had belonged to them in common. It is difficult for me 
to accede to the contention of the appellants that Exhibit A-8 evinces any kind of 
consciousness that there was a coparcenary existing between, Vythialinga and Kolan- 
daiappa. Such being the case, the question has to be looked at from the point of 
view as to whether Exhibit A-1 disrupted the coprarcenary between all the four 
members of the family. There is no doubt that for the ascertainment of the shares 
of the two members who were going out of the family it was necesssary to find out: 
what the other members have. The law relating to division inter se between the 
members of a joint family while some of them after taking their shares go out of the 
family is fairly well settled. In Mayne’s Hindu Law (11th edition) at pages 559- 
560, the law is stated thus: 

e 


“ The view taken in some early cases that where one brother separates from the others, and 
the latter continue to live as a joint family it must be presumed that there has been a complete 
separation of all the brothers, but that those who continue joint have re-united cannot be 
regarded as good law,” 
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As was observed in Balabux v. Rukma Bhai}, in many cases, it may be necessary 
in order to ascertain the share of the outgoing member to fix the shares which the 
other coparceners are or would be entitled to and in this sense, subject to the 
question whether these others have agreed to remain united or to,reunite the 
separation of one is said to be a virtual separation of all. In BalakriSiga v. Rama- 
krishna*, Sir George Lowndes, delivering the judgment of the Board adopted 
the statement of the law by Sir John Edge in Palani Ammal v. Muthu Venkatachala.* 


“ It is now beyond doubt that a member of a joint family can separate himself from the other 
members of the joint family and is on separation entitled to have his share in the property of the joint 
family ascertained and partitioned off for him and that the remaining coparceners without any special 
agreement amongst themselves may continue to be coparceners and to enjoy, as members of a joint 
family, what remained after such a partition of the family property. That the remaining members 
continued to be joint may, if disputed, be inferred from the way in which their family business was 
carried on after their previous coparcener has separated from them. This seems to be a much more 
satisfactory method of dealing with the question than first to invoke a presumption of a general parti- 
tion which was never intended and then to superimpose upon it the second legal fiction of a reunion 
which never in fact took place. 


Under the Dayabhaga law, the scparation of one of the brothers from the rest does not even 
prima facie amount to a separation of all, for there, in addition to a mere intention to separate, there 
must be a division of property by metes and bounds in order to effectuate a partition, But once there 
is a partition between brothers, it must be taken that all the properties had been separated, andthe 
mere fact that the separated members execute certain documents jointly does not show that they had 
not separated.” 


In Mulla’s Principles of Hindu Law, 11th edition, at pages 434-35, the learned 
author observes as follows : 


“The general principle is that every Hindu family is presumed to be joint unless the contrary 
is proved This presumption, however, does not continue after one member has separated from the 
others. As observed by the Judicial Committee: ‘ There is no presumption when one coparcener 
separates from the others, that the latter remain united....An agreement amongst the remaining 
members of a:joint family to remain united or to reunite must be proved like any other fact’. It 
is open to the non-separating members to remain joint and to enjoy as members pf a joint family 
what remained of the joint family property after such a partition. No express agreement is neces- 
sary for this purpose. The intention to remain joint may be inferred from the way in which their 

y business was carried on after their former coparcener had separated from them or it may be 
inferred from other conduct indicating such an intention. Thus, if one brother separates from the 
other brothers, there is no presumption that the latter remain united. .It is a question of intention 
which must be proved like any other fact. For an instance where under an instrument of partition 
one member separated from the family and yet there was no severance of the family: see section 327+ 


(2) When there has been a separation between the members of a joint family, there is no pre- 
sumption that there was a separation between one of the members and his descendants. Thus if 
two brothers 4 and B separate there is no presumption that there was a separation between A and 
his sons or a separation between B and his sons.” 


There is an authoritative pronouncement of the Supreme Court about the nature 
of coparcenary when one of the corparceners separates himself in Bagavathi Prasad v. 
Rameshwari Kuer*, where it is observed : 


“Where one of the coparceners separates himself from the other members of the joint family 
and his share in the joint family is partitioned off for him there is no presumption that the rest of the 
coparceners continue to be joint. It would be a question of fact to be determined in each case upon 
the evidence relating to the intention of the parties whether there was a separation amongst the other 
coparceners or that they remained united. The burden would, undoubtedly, lie on the party who 
asserts the existence of a particular state of things on the basis of which he claims relief.” 


Their Lordships refer to the well-known case in: Balabux v. Rukma Bhai!, as well as 
to the pe poe decisions of the Privy Council. But Mr. Gopalaswami Ayyangar 
for the appellants refers to the observations of Sir John Edge in Palani Anmmal v. 
Muthu Venkatachala Monegar®, viz.: 
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“ But the mere fact that the shares of the coparceners have been ascertained does not by itself 
necessarily lead to an inference that the family had separated. There may be reasons other than a 
enn ated immediate separation for ascertaining what the shares of the coparceners on separation 
would be”. 

He also relied@upon the dicta laid down in Ramanna v. Fagannatha1, which are as 
follows: ° 

“ The repeated references in Exhibit B to 1/1oth share of each of the two brothers have been 
emphasised in argument for the appellant but while they do not in any way seek to qualify what was 
stated in Approvter’s case*, their Lordships are unable to hold that coparceners who intend to re- 
main joint and undivided become divided contrary to the intention because for purposes of pretence 
they refer to their interests as represented by a fractional share.” 

I do not think that these cases can be of any help to the learned counsel for the 
appellants. 


In Ramanna v. Fagannatha', it was celar that there was no intention to divide and 
what is stated in Palani Ammal v. Muthu Venkatachala Monegar®, is only a general 
proposition. As observed by the Supreme Court the question is one of intention 
that can be gathered from the various circumstnces. There was no reason, if Vythia- 
linga and Kolandaiappa intended to remain joint, to have some items cf properties 
divided and allotted separately te their respective shares. The partition deed 
could very well have said that these two brothers werc to remain joint and enjoy 
the properties jointly. 

Even as regards some of the items allotted to them jointly that was done because 
after a fractional share had been allotted to Devaraja in some of the items it was 
provided that the remaining shares should be enjoyed by Vythialinga and Kolan- 
daiappa jointly. Even there, there was no intention that the enjoyment shall be 
jointly. The preamble to Exhibit A-1 makes it clear that each one of the brothers 
is to have his share separated and enjoyed. The Tamil expression yap rt seh ig 
IAs (our respective share) can mean only that each one of them is to be separate 
from the other. I have, no doubt, whatever that by Exhibit A-2 the four exec- 
utants to that document have got themselves completely separated and on this ground 
there is no reason to differ from the view taken by both the Courts below. 


It was next urged that nearly eight years after the death of Kolandaiappa, his 
widow, Andayammal, filed a suit for partition of Kolandaiappa’s share in the pro- 
perties, O.S. No. 36 of 1902 on the file of the District Munsif’s Court, Salem, against 
Vythialinga and his sons, defendants 2 to 4. The trial Court decreed the suit on 
the footing that Exhibit A-1 which was marked in that suit as Exhibit A-2 effected 
a partition in interest among all the members though there was no division by, 
metes and bounds. It was held that by virtue of the partition deed, the plaintiffs 
husband Kolandaiappa became a tenant in common with Vythialinga and therefore 
a preliminary decree for partition was passed. The defendants took up the matter 
in appeal and while the appeal was pending a compromise was entered into between 
the parties on the basis of which a compromise decree was passed by which the widow 
of Kolandaiappa renounced all her claims to the properties stated to belong to 
her late husband and it was further agreed that Vythialinga and his sons should 
enjoy those properties with full right. The widow received a sum of Rs. 350 
from Vithialinga in full settlement of all her claims for maintenance. Exhibit A-6 
is the compromise and Exhibit A-7 is the razinama decree. It is urged that since 
the widow of Kolandaiappa was entitled to represent the estate of her husband, a 
bona fide compromise entered into by her should bind the plaintiffs who are her 
reversioners and a3 such the present suit for partition is not maintainable. How 
far a compromise entered into by a widow by which she gave up all her rights in 
the properties stated to belong to her husband would bind her reversioners has now 
to be considered. In Khunni Lal v. Gobind Krishna Narain'‘, the principle regarding 
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the binding nature of a compromise by a limited owner has been laid down by their 
Lordships of the Judicial Committee. It was laid down that ° 

* the true test to apply to a transaction which is challenged by the reversioners as an aliena- 
tion is whether the alienee derives title from the holder of the limited interest or life tenant.” 
Learned counsel for the appellants relied upon certain observations frem this judg- 
ment but it s*ems to m that they do not at all help him. But recent decisions of this 
Court have laid down that a compromise entered into by a limited owner on 
behalf of the estate is not binding on the reversioner unless it is reasonable and pru- 
dent and for the interest of the estate. See the decision in Kaliammal v. Sundarammal?. 
The learned Chief Justice Rajamannar quotes Imrit Konwar v. Roop Narain Singh*, 
for the proposit’on that a compromise, the terms of which amount to an entire 
abandonment by a limited owner of all the rights of the reversioners cannot be bind- 
ing on the reversioners. In that case, the facts were these. In a suit in which a 
claim was made by virtue of an alleged adoption to the estate of a deceased Hindu 
the widow made a compromise with the claimant wherein the adoption was admit- 
ted but on condition that the widow should enjoy the entire property for her life 
without power of alienation and that after her death her minor daughters should take 
the self-acquired property and that the claimant should succeed to the ancestral 
estate. It was held that the daughters could not under any circumstances be bound 
by the compromise. A compromise by a widow by which the reversioner’s rights 
and interests are jeopardized should be tested in the same manner as an alienation 
by her and could be upheld only if that is beneficial to the estate has been recently 
considered by the Supreme Court. In S.A. Nos. 1825 of 1945 and 429 of 1946 the 
case-law on the subject has been discussed by Balakrishna Ayyar, J., sitting with 
Rajamannar, C.J. It is not necessary for me to review them again. There can be 
no doubt whatever that Andayammal by the compromise gave up the entire rights of 
the reversioners for no consideration whatever and, therefore, I am of the opinion that 
the compromise is not bidning on the reversioners. These were the only two points 
argued in this Second Appeal and both of them having failed, the Second Appeal is 
dismissed. I am greatly indebted to Mr. M.R. Narayanaswamy for ħaving appeared 
as amicus sriae and brought to my notice all the revievant authorities. No leave. 


PRN, SE Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAGOPALAN., 


The Salem Sri Ramaswami Bank Ltd., Salem .. Petitioner* 
v 


The Additional Commissioner for Workmen’s Compensation, 
Chepauk, Madras and another .. Respondents. 


Madias Shops and Establishments Act (XXXVI of 1947), section 4 (1) (a) and section 41 (2)—Emplop- 
ment in the postion of management—Real test—When such employes denied the right of appeal. 


In order to decide whether a given employee of an establishment is a person employed in a 
position of management withm the meaning of section 4 (1) (a) of the Madras Shops and Establish- 
ments Act, 1947, it 1s the valid assignment of work by the employer to the employee and the actual 
work the employee was doing,under such assignment that should furnish the real test. The scheme 
of the Act does not impose any monetary test in deciding who is a person employed ina position of 
management nor does the mere designation given by the employer decide the question. 


The relevant time for deciding the question is the period immediately preceding the claim. It 
is not enough to show that the person was at one time employed in a position of management. In 
order to disentitle a person from a right of appeal under section 41 (2) of the Act on the ground that 
he is a person employed in the position of management, it should be shown to be so at the time the 
wrong complained of was committed. The Secretary ofa Bank, though normally would be a person 
in the position of management is not disentitled to seek the remedy under the Act, if actually at the 
time 2 the aaa of his services he was not actually doing the work ofa Secretary, though desig- 
nated as such. ° 


I. (1948) 1 M.L.J. 366 : LL.R. (1949) Mad. P. 171. 2, (1880) 6 C.LR. 96. 
* W.P. No. 484 of 1954. rath January, 1956. 


IlÎ RAMASWAMI BANE V. ADDL. GOMMR. FOR WORKMEN’s COMPN. (Rajagopalan, Fe). 255 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstaaices stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari calling for the records in M.S.E. Case No. 451 of 1953 on 
the file of the Additional Commissioner for Workmen’s Compensation, Chepauk, 
Madras and, fsue a writ of prohibition or other appropriate writ directing the first 
respondent to forbear from proceeding with the hearing of the appeal. 

M. R. Narayanaswami for Petitioner. 

The Special Goverment Pleader (V. V. Raghavan) on behalf of the Respondent 
No. 1. 

C. Vasudevan for the Respondent No. 2. 

The Court made the following 

OrveR.— The second respondent was appointed Secretary of the petitioner 
Bank on 16th November, 1945, and he was also granted a power-of-attorney by the 
Board of Directors ofthe Bank. The petitioner claimed that as the Secretary of the 
Bank he was its chief executive officer. When the Reserve Bank carried out its 
inspection of the Bank in 1951, certain irregularities were noticed. Independently 
of that, there was a loss of Rs. 10,000, on 15th November, 1952. The second res- 
pondent entrusted a cheque for Rs. 10,000 to a peon to be cashed at the local branch 
of the Indian Bank. The peon abtconded with the money. On 25th March, 1953, 
the shareholders of the Bank at a meeting of the general body, directed that action 
should be taken against the second respondent. On ggth March, 1953, the Board of 
Directors framed charges against the second respondent and called for his explana- 
tion, which he submitted on 11th April, 1953. On 11th June, 1953, the Board of 
Directors resolved to terminate the services of the second respondent with effect from 
13th June, 1953. He was given one month’s pay in lieu of notice. The second 
respondent declined to accept the offer of payment and informed the Directors that 
he intended to appeal. He followed this up by presenting an appeal on 19*h June, 
1953, under section 41 (2) of the Shops and Establishments Act (Act XXXVI of 
1947) hereinafter referred to as the Act. 

In the proceedings before the Additional Commissioner for Workmen’s, Com- 
pensation under section 41 (2) of the Act, the petitioner contended that the appeal 
was incompetent. 

A reference to a few more facts would be necessary to appreciate the scope of 
the objections put forward by the petitioner before the Additional Commissioner and 
pressed again before me. ‘The second respondent would appear to have been desig- 
nated the Secretary of the Bank all through up to 13th June, 1953, and it was common 
ground that he was paid the emoluments of that office up to that date. On 1rth 
Febrauary, 1953, however, one of the Directors was placed in charge of the duties 
the second respondent had been discharging as Secretary at the Head Office, and 
the second respondent himself was directed to work as cashier in the Shevapet 
branch of the Bank until further orders. On 12th February, 1953, the second res- 
pondent protested against the transfer and he also applied for a month’s leave. 
That leave was granted on 7th March, 1953. Between 12th February, 1953 and 
7th March, 1953, the petitioner worked as cashier at the Shevapet Branch. Then he 
went on leave for a month on 10th April, 1953. When the petitioner reported himself 
for duty at the head office, he was not permitted to discharge the duties of the Secre- 
tary pending disposal of the charges which had meanwhile‘been framed against him. 
One of the Directors continued to discharge the duties of the Secretary of the Bank. 

Between roth April, 1953 and 13th June, 1953, the second respondent claimed 
be had been asssigned the work ofa general assistant at the Head office, and that he 
worked as such. The truth of that contention was challenged by the petitioner 
before the Additional Commissioner, but no evidence apparently was offered by the 
petitioner in the proceedings before the Additional Commissioner to controvert the 
claim of the second respondent. The Additional Commissioner accepted as 
proved the second respondent’s claim, supported by his statement on oath. 

Two objections to the maintainability of the appeal preferred by the second 
respondent under section 41 (2) of the Act appear to have been taken before the 
Additional Commissioner. One was based upon section 4 (1) (a) of the Act. The 
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petitioner contended that the second respondent had been employed in the Bank 
in a position of management. The second contention was to meet ihe alternative 
claim put forward by the second respondent before the Additional Commissioner, 
that if he could not be reinstated as secretary he should be reinstated as cashier. 
The petitioner contended that, by a valid notification issued by thesGovernment 
under the Act, cashiers were excluded from the purview of the Act. 


The Additional Commissioner did not record any specific finding on the issue, 
whether the second respondent had been employed as a cashier and whether that 
disentitled him to prefer the appeal under section 41 (2) of the Act. It may not be 
necessary to pursue the matter further. No doubt the second respondent worked 
as cashier for a short period between 12th February, 1953 and 7th March, 1953. 
But after 7th March, 1953, when he went on leave, it was nobody’s case that that was 
the post he held or was entitled to hold. The relevant period for consideration 
is from toth April, 1953, when the second respondent reported himrelf to the Bank 
for duty again, and 13th June, 1953, when the Bank terminated his services. During 
that period the second respondent did not hold the post of a cashier. Nor could he 
claim that he was entitled to hold that post. 

The Additional Commissiner overruled the objections of the petitioner based 
upon section 4 (1) (a) of the Act. 

It was the validity of the order of the Additional Commissioner, dated 12th May, 
1954, that the petitioner challenged by his application under Article 226 of the 
Constitution for the issue of a proper writ to direct the Additional Commissioner to 
refrain from proceeding further with the disposal of the appeal. 

Section 4 (1) (a) of the Act runs: 

“ Nothing contained in this Act shall apply to persons employed. in any establishment in a posi- 
tion of management ”, 

There was no dispute before the Additional Commissioner or before me that the 
second respondent was a “person employed” within the meaning of section 2 (12) 
of the Act. Nor was it ever disputed that the Head Office of the Bark at Salem was 
an “ tablishment ” within the meaning of section 2 (6) of the Act. The question 
for determination therefore is, was the second respondent a person employed in that 
establishment “in a position of management ”. That question must be determined 
with refernce to the date 13th June, 1953, on which the second respondent’s services 
were terminated and the period immediately antecedent to that, roth April, 1953, to 
13th June, 1953. 

The correctness of the finding of fact recorded by the Additional Commissioner, 
based no doubt on the second respondent’s sworn testimony, that from roth April, 
1953 to 13th June, 1953, the second respondent was assigned miscellaneous duties as 
a genetal assistant of the Bank, cannot be chailenged in these proceedings under 
Article 226 of the Constitution. Besides, that finding was fully supported by the 
evidence placed before the Additional Commissioner. 

No doubt all through up to 13th June, 1953, the second respondent was shown 
in the books of the petitioner Bank as its Secretary. It is equally true that it was for 
negligence as Secretary that he was punished by the Bank by termination of his 
services. Even the order, dated 13th June, 1953, which terminated the services of 
the second respondent, r€ferred to the second respondent as Secretary : 

“The Board of Directors has resolved to dispense with the services of the Secretary Sri G. 
Govinda Gupta with effect from 13th June, 1953 ”. 

It was nobody’s case that at any time after 11th February, 1953, when the second 
respondent was first deputed to work as cashier in a branch office, any one else was 
ee Secretary of the Bank. It was one of the Directors of the Bank that dis- 
charged the duties of the Secretary of the Bank. With these incontrovertible facts 
the question arises, was the second respondent “a person employed in a position 
of management”, within the meaning of section 4 (1) (a) of the Actes 

In my opinion section 4 (1) (a) would appear to provide for a factual existence 
when it speaks of a person employed in any establishment in a position of manage- 
ment. Obviously it is not enough to show that a person was at one time employed 
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in a position of management to bring him within the disability clause, section 4 (1) 
(a). With reference to section 41 (2), when a person employed complains of a wrong 
done to him and seeks to get that wrong corrected by an appeal for which section 41 
(2) provides, that person could be denied the benefits of the Act, only if it could be 
shown that 3? the time the wrong complained of was committed, he was a person 
employed in an establishment in a position of management within the meaning of 
section 4 (1) (a). That was why I stated earlier that the relevant date for deter- 
mining that question is 1gth June, 1953 and the relevant period in the circumstnces 
of the case is the period between 1oth April, 1953 and 13th June, 1953- j 


During that period, though the second respondent was still designated the Secre- 
tary of the Bank, he did not discharge the duties assigned to the Secretary, he was 
still an employee of the Bank, and he was a “person employed ” within the meaning 
ofthe Act. But during that period he was assigned the work of a general assistant, 
and he did discharge those duties. During that period he did not discharge the duties 
of a person employed in a position of management. It could not be denied that a 
general assistant in the Bank was not a person employed in a position of management 
within the meaning of section 4 (1) (a). i 


What the position would have been had the second respondent continued to be 
on leave from 7th March, 1953, when he was granted leave, up to 13th June, 19533 
when his services were terminated, I am not called upon to determine in these pro- 
ceedings. The question, what the effect of a suspension preceding the termination of 
the services would have been in construing the scope of section 4 (1) (a) I'am not 
called upon to determine either. The second respondent was certainly on duty bet. 
ween 10ih April, 1953 and 13th June, 1953. He was not under suspension. ‘ 


The position comes to this, The second respondent was an employee of the 
Bank up to 13th June, 1953. He held the post of the Secretary and discharged 
the duties of that office up to 11th February, 1953. Up to that period he was cer- 
tainly in a position of management within the meaning of section 4 (1) (a) of the 
Act. Between*1oth April, 1953 and 13th June, 1953, he continued to be designa- 
ted as Secretary. But he did not work as Secretary. It was not the case of the peti- 
tioner Bank, that the assisgnment of work to the second respondent during that period, 
the work of a general assistant, was invalid and should be treated as 
nonestinlaw. ‘The contention of the learned counsel for the pestioner in effect, was, 
whether or not the second respondent discharged the duties of a Secretary, the second 
respondent must be deemed to have held that post. The second respondent himself 
all through, even up to the date of presenting his appeal under section 41 (2), des- 
cribed himself as Secretary. It was as Secretary he was described by the petitioner 
in dispensing with the services of the second respondent. Therefore, the learned 
counsel for the petitioner contended, the second respondent was a person employed 
in a position of management within the meaning of section 4 (1) (a). I‘am unable to 
accept this contention. As I said what has to be determined under section 4 (1) (a) 
is E as a fact, a given employee was employed in a position of management 
during the relevant period. Such a question of fact must necessarily be answered 
only with reference to the circumstances of that particular case. Though, no doubt, 
the second respondent was paid during the relevant period the salary and other 
emoluments attached to the post of a Secretary, which pošt was within the scope of 
section 4 (1) (a) as that of a person employed in a position of management he was not 
actually employed by the employer during the relevant period in a position of manage~ 
ment. In this context I am using the expression “employed ” only to mean 
“assigned the work of”. In my opinion, it is an assignment of work, a valid 
assignment of work, by the employer, that should furnish the real test in deciding, 
whether a given employee is a person employed in a position of management within 
the meaning of section 4 (1) (a). 


The scheme of the Act does not import any monetary test in deciding who is a 
person employed in a positionof management. Let me take the case of a bank with 
anumber of branches. It may have a number of employees. Itmay be that an 
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employee on a lower scale of pay is appointed manager of a branch, whose would 
certainly be a position of management, while a higher paid employee is employed in 
the Head Office but not in a position of management, Again it may be that these 
persons interchange places, and the employee, who had been a manager of a branch 
and had held a position of management, is transferred to the Head e, though on 
the same pay or even on a higher pay, but assigned the work ofa post which would not 
entitle him to claim that he occupies a position of management in the Head Office. 
If the statutory right conferred by section 41 (2) is claimed, the relevant period would 
be that immediately preceding that claim of right. In such a case the claim that 
the person had at one time held a position of management would be no ground for 
denying under section 4 (1) (a) of the Act the statutory right conferred by section 41 
(2) of the Act. Let me take another hypothetical example. In the head office of a 
bank a person may be ina position of management at a given point of time, but he 
may be transferred to another section, where with equal or even higher pay he may 
not be in a position of management but may be subordinate to some other who is ina 
position of management. Still for the purposes of section 4 (1) (a) what was the 
work that the employee actually did under the proper assignment of work from the 
employer would appear to be the real test: Judged by that test I would have to 
hold, that, though the second respondent was entitled to be paid and was paid the 
emoluments of Secretary and was even described as Secretary, the actual work 
assigned to him and the duties he discharged did not place him in a position of man- 
agement during the relevant period. 


I have discussed the question at issue independently of the final conclusion 
arrived at by the Additional Commissioner, that the provisions of section 4 (1) (a) do 
not apply to the second respondent, It was a jurisdictional issue that the Additional 
Commissioner had to decide, and the correctness of that finding is open to examina- 
tion afresh, if necessary in proceedings under Articles 226 of the Constitution. 

. In my opinion the petitioner failed to establish that the ultimate finding of the 
Additional Commissioner, that section 4 (1) (a) did not apply to the second respondent 
was wrong. j 

The rule is discharged. The petition fails and is dismissed with costs of the second 

respondent. Counsel’s fee Rs. 100. 


R.M. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justicg BASHEER AHMED SAYEED. 


Devaki, minor and others .. Petitioners* 
v. 
Rajagopal Naidu .. Respondent. 

Civil Procedure Code (V of 1908), Order 39, rule 1—Explanation—Leave to sus in forma pauperis— 
Exclusion of subject-matter of suit—Suit for redemption of morigage—Value of the equity of redemption—If could 
be taken into account. 

It is clear that in determining whether a person is a pauper or not within the meaning of the Ex- 
pimnaton to rule 1 of Order 33,.Civil Procedure Code, the subject-matter of the suit should be excluded 
rom consideration. In a suit for redemption of a mortgage, where the mortgagor asks for leave to 
suc in forma ws, the value of the equity of redemption has to be excluded and it cannot be said 
that the requisite money for payment of Court-fee could be raised by encumbering the equity of 
redemption. 

Petition under section 115 of Act V of 1908 praying the High Court to revise the 
Order of the City Civil Court, Madras, dated 16th July, 1955 and made in O.P. 
No. 58 of 1955. 

M, Damodara Naidu for Petitioners. 


M. K. Harihara Ayyar for Respondent. ° 
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The Court delivered the following ga 

Judemenr.—This Civil Revision Petition is filed against the Order of the 
learned Sixth Assistant City Civil Judge, Madras, refusing to allow the petitioners 
to sue in forma pauperis in a suit brought by the petitioners for redemption ‘of the 
mortgaged property. 
© The property is said to have been purchased for Rs. 1,750. Long prior to the 
sale it was mortgaged by way of simple mortgage and the amount due únder the 
same with interest came to Rs. 800 on the date of suit. There seems to be’ dispute 
as to what exactly is the amount due to the mortgagee under the suit mortgage. 
Whatever that be, it has to be gone into and decided by the Court when disposing 
ofthe suit. But so far as the suit itselfis concerned itis one for redeeming the mort- 
gage, that is to say, paying off the amount due under the mortgage and releasing 
the property from the mortgage debt. ie: 4 

The learned City Civil Judge has held that since the mortgaged property is 
subject to encumbrance only to the extent of Rs. 800, the equity of a aA is 
worth Rs. 950 and therefore on this value of the equity of redemption further money 
could be raised to enable the petitioners to pay the Court-fee due to the Government 
on the plaint. It may be noted that the Government Pleader has already reported 
that the petitioners are paupers. On the ground that the equity of redemption is 
worth Rs. g50, the learned City Civil Judge has held that the plaintiffs-petitioners 
have sufficient means to pay the Court-fee due to the Government and rejected thè 
petition for leave to sue in forma pauperis. roe oy 

Mr. Damodaram, appearing on behalf of the petitioners, contends that the 
learned City Civil Judge has gone wrong and has acted against the express provi- 
sions of Order 33, rule 1, of the Code of Civil Procedure, wherein it has been 
stated that in assessing the means at the disposal of an applicant to pay, the Court- 
fee on any plaint, the subject-matter of the suit itself should not be taken into account 
but must be excluded from computation. The relevant part of the Explanation to 
rule 1 of Order 93 is that a person is a pauper ; 
.  “ wherg no fee is prescribed when he is not entitled to property worth one hunired rupees 
other than his wearing apparel and the subject-matter of the suit.” : 
It is plain, therefore, that the subject-matter of the suit has to be excluded when 
declaring whether a person is a pauper or not. Learned counsel for the petitioners 
contends that the subject-matter of the suit in this case is the very property or the 
equity of redemption therein which the petitioners are seeking to get back released 
from the encumbrance thereon. But the learned counsel for the respondent would 
contend that the subject-matter of the suit in a suit for redemption is not the property 
or the right of the petitioners to get back the property free from the encumbrance, 
but the amount of the mortgage debt payable to the mortgagee. It is difficult forme 
to agree with the contention of the learned counsel for the respondent that in a suit 
for redemption of the mortgaged property the subject-matter of the suit is the amount 
payable to the morigagee. I think the subject-matter of the suit is the right of thg 
mortgagor to get back the property into his possession on paying the amount due to 
the mortgagee. oo 

Such being the case, under the latter part of the Explanation to rule I of Order 
33, the subject-matter of the suit, vig., the equity of redemption which may be 
worth Rs. 950, will have to be excluded. There is no meaning in saying that when 
the mortgagor approaches the Court to redeem the property from the mortgagee he 
should go in for a sale or otherwise encumber the equity of redemption itself to raise 
the necessary funds to pay the Court-fee due to. the Government. If he we'e to 
sell the equity of redemption, it is not necessary for him to go to a Court of law for 
redeeming the mortgage. The mortgage could as well be redeemed by other 
‘means than by fers ie suit in a Court for redemption. That the subject- 
matter of the suiteshould be excluded when the pauperism of the petitioner has to 
be determined has been held by Cornish, J., in Manicka Chetty v. Narayanasami Naidu}, 





1, (1983) 65 M.LJ. 277. 
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To similar effect is the decision of Madhavan Nair, J. (as he then was) in Ramaswami 
Naidu v. Vaiyapuri Nadan, Ramesam, J., has held the same opinion in Thane Pillai v. 
Nellathayammal*, following the test laid down in Sundarathammal v. Paramaswami 
Asari*, by Pakenham Walsh, J. I am inclined to agree with the gulings in these 
decisions and hold that it cannot be held in this case that the plaintiffs’ petitioners have 
sufficient means to pay the Court-fee due to the Government. The order of the 
learned City Civil Judge is therefore set aside and the petitioners will be granted 
leave to file the suit in forma pauperis. The costs of this Civil Revision Petition will 


be costs in the cause. 
R.M. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Govmwpa Menon anp Mr. Justice RAMAsWAMI. 





T. Govindaswamy Naidu .. Appellant* 
Uv. 
The Tanjore Palace Devasthanam represented by its hereditary 
Trustee Sri R. Y. Rajaram Raja Sahib .. Respondent. 


Madras Estates Land Act (I of 1908), as amended by Third’ Amendment Act (XVIII of 1936), section 3 (2) 
(d) and 10 (b) (1)—Construction and i Private land” —“ Domain or homefarm land ”’-—Meamng 
and incidents of—Tests to be d—Whole inam village—‘‘ Private land”, tf can exist—“ Demesne”’, 
“ demsina” or “domain” in land—Meaning and characteristics of. 

It is clear from section 3 (10) (b) (1) of the Madras Estates Land Act, as amended by Madras 
Act XVIII of 1936, that even in the case of a whole inam village becoming an estate under Act XVIII 
of 1936, there can be private lands which are domain or homestead lands of the landholder. It 
is not as if such a category of land is confined only to Zamindari estates or other estates as defined 
in section 3 (2) (b) (c) or (e). The legislature has contemplated that where there is a whole inam 
village which has become an estate under Act XVIII of 1936, there can be private lands coming within 
the classification of “ domain or homefarm land”. 

The alternative expression “ homefarm land ” of the landholder is intended to explain the meaning 
of the word “domain”. That is what the legislature intends a domain to be. Domain or homefarm 
land need not necessarily be situated in and around the residence of the Zamindar or inamdar, the 
situs is not a necessary condition for any particular portion of the zamindari or inam being designated 
domain or home farm land. Contiguity to the residence of the zammdar or inamdar is not a neces- 
sary feature of domain or homefarm land. 

Poriannan v. A. S. Amman Koil, (1952) 1 M.L.J.71 : LL.R. (1952) Mad. 741 (F.B.), applied. 

Pentakota Narqyudu v. Venkata Ramamurthi, (1949) 2 M.L.J. 623, approved. 

From a consideration of the meaning given to the word “ demeine,” “demesne” or “ domain” 
in England in its historical perspective, it is evident that the distinction between domain or homefarm 
land of the lord of the manor (which developed into copyholds) and non-dememe or freehold 
‘was based not on location or proxmity and contiguity to the manor- or chase or even its extent, 
but that the real incident of demesne land was that it was under direct cultivation or occupation 
of the lord of the manor and thereby constituted his absolute property as contrasted with freehold 
lands of the tenants wherein the peasants in possession had something in the nature of occupancy 
rights with obligations to perform certain duties or pay fee. Demesne land may lie scattered in 
bits in various parts of the estate belonging to a nobleman in England and its peculiar characteristic 
is the cultivation by the lord directly and not the nearness to his residence. The touchstone of domain 
or demesne land is direct cultivation. 

The true test in determining the character of land in cases where the private character of the 
land is disputed is to see whether the landholder intended that he should exercise proprietary right 
over the land as and when he pleased, although he might have let it out to tenants from time to time, 
This test applies not only to Private lands strictly so called but also to fictitious private lands and in 
the case of domain or home-farm land, the test is identical. 

Halsbury’s ‘ Laws of England,’ second edition, volume 27, e 588, a. 1054, Goodeve’ 
‘ Law of Real Property’ and other test-books and lexicons r wo. j k oe 

The fact that the lands in dispute are not situated on all the four sides of the residence or place 
of the landholder will not detract from their character as domain or home-farm land, if they have 
been cultivated as such or if the land-holder had the intention of cultivating them without losing his 
proprietary rights in the lands, 

Periannan v. A. S. Amman Koil, (1952) 1 M.L.J. 7t : LL.R. (1952) Mad. 741 (Majority view); 
and Puro v. Sri Udaya Pratap Singh, AIR. 1952 Orissa 223, fsllowed: ) Ter Majority ); 








“oa (1 ) 67 M.LJ. 581. 3. (1933) 65 MLL.J. 781. 
2. ve) 1934 Mad. 562. 
* LPA. No, 129 of 1954- 16th February, 1956, 
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Karuppi v. Palaniappa Chettiar, (1954) 2 M.L.J. 454, relied on. 

Manorial system in England traced and discussed. 

Scop® of the inam inquiry and the origin and growth of private lands in estates, and the test 
to be applied, discussed. 

Pinede, elma sri ‘Land Tenures in the Madras Presidency,’ referred to. 

‘amindar of iv. Somaya, (1914) 27 M.LJ. 718: LL.R. 39 Mad. 941, Yarlagadda 
Mallikarjuna Prasad v. Emana, (1918) 36 Vers. 257: LR. 46 LA. 44: LLR. 42 Mad. 400, 
Nowe ce ey sa etd Fräsaa ee v. Subbiah, (1919) 39 MLJ: ap a ondarja Rao v, 

aganna, (1939) 2 M.L.J. 778 an esam Pillai v, Kuppammal, 1.L.R. (1 : (1946, 
I M.L.J. 23, commented and doubted. Case-law discussed. : (1940) 7: 0s 
Govindaswamı Naidu v. Tajore Palace Devasthanam, (1954) 2 ML. J. 702 (Decision of Krishnaswami 
Nayudu, J.), affirmed. 

Appeal under clause 15 of the Letters Patent against the Judgment and Decree of 
the Hon’ble Mr. Justice Krishnaswami Nayudu in S.A. No. 819 of 1945, dated goth 
April, 1954,1 preferred against the decree of the District Court of West Tanjore at 
Tanjore in A.S. No. 348 of 1943, preferred against the decree of the Court of the 
Revenue Divisional Officer of Kumbakonam in Summary Suit No. 37 of 1942. 

S. Ramachandra Ayyar for Appellant. 


G. R. Fagadisan for Respondent. 


The Judgment of the Court was delivered by 

Govinda Menon, 7.—This is an appeal by leave, from the judgment of Krishna- 
swami Nayudu, J., in S.A. No. 819 of 1945 and reported in Govindaswami Naidu v. 
T. P. Devasthanam+, which raises the question as to whether the appellant has occu- 
pancy rights in the lands which are the subject-matter of the Second Appeal. 

The material facts have been sufficiently elaborately stated in the judgment 
under appeal and so do not require reiteration except for the purpose of apprecia- 
ting the legal question discussed hereunder. Summary Suit No. 37 of 1942 was 
filed by the appellant under section 35 of the Madras Estates Land Act for the 
grant ofa patta against the respondent. The Tanjore Palace Devasthanam is repres 
sented by its hereditary trustee Sri Rajaram Rajah Saheb. The appellant who wasa 
lessee from the respondent for a period of one year of the lands in question claimed 
that they have become an estate under the Madras Act XVIII of 1936 as a result of 
which he was entitled to the grant of a patta with the consequent exchange of muchi-~ 
lika, whereas the respondent’s contention was that'they are private lands to which no 
occupancy rights could be attached. Though the trial Court decided in favour of 
the appellant the conclusion arrived in the Court of appeal was that the lands are 
private lands as defined in section 3 (10) of the Estates Land Act in which case no 

atta can be issued. Krishnaswami Nayudu, J., confirming the decision of the 
earned District Judge granted leave to appeal. 

There is no dispute whatever that the Rajahs of Tanjore had granted the entire 
village of A1umulipettai to the Mariamman temple for the purpose that the income 
thereform may be utilised for the performance of puja and other religious cremonies 
in the temple and as stated in the judgment under appeal it is common ground that 
from the date of the grant the entire free-hold rights vested in the temple and not the 
melwaram alone. The manner in which the temple enjoyed the lands was as if the 
entire proprietary right was the subject of the grant so that it cannot be disputed 
that both the warams were owned by the grantee and the same has been recognised 
and affirmed in several proceedings that had taken place before the lease to the 
appellant on 5th September, 1941. ; 

According to the appellant the lands are ryoti lands since the village has become 
an estate by the Estate Land Act of 1936 and on that score he is entitled to the grant 
of patta. On the other hand, what is urged on behalf of the Devasthanam is that all 
along during the coyrse of more than a century and a half the Devasthanam had 
been in possession of enjoyment of the lands in question as private lands. 

Until the leasing in favour of the plaintiff, the mode in which cultivation 
of the lands took place was, a lease would be granted to the highest bidder 
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at the auction held by the Devasthanam and the leave would be granted for 
periods ranging from one year to twenty years. On deposit of the bid amount the 
lease would be confirmed. The evidence in the case shows that there has neter been 
continuous possession of the lands for any length of time by the same lessee or by 
members’ of a family in succession. Such being the case it is a legitgnate inference 
that though there has been no personal cultivation by the managementof the Devas- 
thanam still this course of conduct is consistent with the intention of changing the 
cultivatiors from time to time. 


In C.M.P. No. 917 of 1956 we have admitted the plan of the village of Arumuli- 
pettai in Papanasam taluk as additional evidence in order to understand the natwe 
of the locality as well as to elucidate the contents of Exhibit D-12, record-of-rights to 
register of Arumulipettai village, for we have found it difficult to appreciate the 
the several entries in the record-of-rights register without the aid of the plan of the 
village in question. In our opinion it is necessary for delivering the judgment in the 
case that the plan should be admitted. On behalf of the appellant, Mr. Rama- 


chandra Iyer does not object to the admission cf this plan by way of additional 
evidence. 


On an inspection of the plan it is found that the Mariamman temple and the 
several shrines which are its adjuncts are situate in S. No. 70. In addition, there are 
other templés, Adidravida and Kallar house-sites as well as uncultivated and un- 
cultivable lands not to mention of the porombokes. That being the case, though 


the village is designated an inam, it cannot be said that the entire area of the village 
is cultivated or cultivable. 


‘+ Exhibit D-3, dated goth December, 1862, the inam title-deed confirms the grant 
of the village consisting of 69-7 acres of dry land besides 171-3 acres of wet land 
and porombokes.. That both varams were the subject of the inam is not disputed. 
Exhibits D-4 and D-5 relating to a litigation started as early as 1864 show the nature 
of rights conferred upon the Devasthanam. We may also refer to Exhibits D-6 
to D-10 all of which indicate that what was granted was the entire rights in the lands 
comprised in the village and not only the revenue thereof. This is made abundantly 
clean by the judgment of the High Court in A.S.No. 248 of 1904 marked as Exhibit 
Ds1o in the case. It is also clear from the certified copy of extract from the cash 
book of Tanjore Palace Devasthanam that during the years 1904 and 1905 a good 
‘portion of the lands was covered with prickly-pears. The entries in Exhibit D-49 
also prove the same. Exhibits D-50 to D-53 show the dealings as absolute proprietor 
by the.Devasthanam. Reference may also be made to Exhibit D-34 the certified 
copy of the lease muchilika, dated goth December, 1903. ‘There can, therefore, be 
no doubt, whatever that ever since the confirmation of the inam in 1862 the mode 
ofenjoyment of lands was on the footing of absolute ownership by the Devasthanam. 
Even after 1933 the position remained the same. Exhibits D-13 to D-17 are indi- 
cative of the pannai cultivation from 1933 onwards and the account-books, Exhibits 
D-55 to D-64, further bear out that fact. 


In Exhibit D-65, dated 5th September, 1941, the lease, under which the appellant 
came into possession for the first time, there is an unequivocal admission that the 
lands described in the schedule thereunder such as nanja, punja, padugai, garden, 
topes, etc., are owned hy the Mariamman temple belonging to the Tanjore Palace 
Devasthanam with a right to both the warams and which have been in the enjoyment 
of the said temple from ancient times and that it has been taken on lease, for one 
fasli, that is, up to the end of fasli 1351 agreeing to pay at the rate cf 2750 kalams 
of paddy excluding all swatantrams, etc., and all expenses as per the practice in the 
Millage. The lessee, further, agreed to carry out the sundry maramath (repairs) 
such as construction relating to channels, etc., at his own expense but in case where 
maramath works such as digging of pits were to be carried out, the lessee agreed 
to do the same after giving information to the lessor in writing sufficiently early 
and obtaining his written permission, send the expense account relating to the digging 
work noting the particulars of measurement in terms of the measuring rod and to 
have the accrued amount adjusted in the lease paddy to be measured by the lessee 
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for the respective fasli. It was also agreed that under no circumstances would 
the lessee remove the paddy, straw, etc., lying on the threshing floor before measuring 
out the paddy, straw, etc., to be measured to the lessor and obtaining the receipt 
therefor, and the different varieties of paddy to be measured out during the various 
instalments hate also been specified. It is the admitted case of both parties that 
at the time of Exhibit D-65 the absolute proprietorship of the land vested in the 
Palace Devasthanam. Had it not been for the fact that under Act XVII of 1936 
the village in question became an estate, there would have been no possibility of 
such a contention being put forward. : 

Hardly had the appellant got into possession of the land after admitting the 
absolute ownership of ihe Devasthanam, than he began to claim kudiwaram rights. 
Exhibit P-7, dated 5th March, 1942, is a lawyer’s notice sent at the instance of the 
appellant to the hereditary trustee of the Tanjore Palace Devasthanam by which 
he called upon the respondent to grant him patta under section 50 of the Estates 
Land Act and get a muchilika from him for a fair and reasonable rent for fasli 1351 
and subsequent faslis. The reply sent to this notice at the instance of the respondent 
in Exhibit P-8 wherein the appellant’s claim for patta was denied and it was stated 
that the appellant was an ordinary lessee for a period of one year and that after 
the expiry of that period the respondent had entered into possession of the land and 
had been preparing the land for pannai cultivation as in the previous years, 
Plaintiff, as P.W.r had to admit that the Devasthanam had already raised a crop 
when he inspected the land for the purpose of obtaining a lease and it is not his case 
that the entire area can be cultivated as double crop land. He states that there 
are 207 acres of single crop wet land and out of this, only about 120 acres could be 
cultivated with wet crops. 

It being now admitted in all the Courts that the village in question has become 
an inam estate by virtue of Act XVIII of 1936 what we have to decide is whether 
the subject-matter of the lease in favour of the appellant is ryoti land as defined in 
the Act or private land as contemplated in section g (10) of the Act. 

In Periannah v. A.S. Amman Koil, the Full Bench had to consider the tests to 
be applied in deciding whether a private land is ryoti land or not, with regard to 
a village forming part of an estate as defined in section 3 (2) (a) to (¢) and the learned 
Judges laid down the following tests :— 

(1) If there is no proof of cultivation for a continuous period of 12 years 
before the commencement of the Act the land may be proved to be private land 
by other methods. Private land was not shown to be once ryoti land. Local 
usage or custom and the letting of the lands as private land in leases before 1948 
were specifically mentioned in section 185 (1) and 185 (2) as relevant evidence but 
other evidence is also made expressly admissible under section 185 (3) of the Act ; 

(z) cultivation of the lands or leasing of the lands under short-term lease 
may be one mode of proof ; 

(3) an intention to cultivate or resume for cultivation is also a test to decide 
that the land is private land and such intention may be established by any other 
means, not necessarily by cultivation and cultivation alone. Absence of evidence 
of direct cultivation is not fatal to the claim ; 

(4) the essence of private land is the continuous sourse of conduct on the 
part of the landholder asserting and acting on the footing that he is the absolute 
owner thereof and the recognition and acceptance by the tenants that the landholder 
has the absolute right in the lands ; 

(5) there is no warrant for confining private land to land adjoining or 
appurtenant to the residence of the landholder or to lands that are kept for the 
personal enjoyment and use of himself and his establishment. But the Full Bench 
did not deal with a case of an estate coming under sub-clause (d) of section 3 (g). 

In such a case section 185, sub-clauses (1) and (3) will have to be considered. 
Section 185 states that in any suit or proceeding if it becomes necessary to determine 
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whether any land is the landholder’s private land, regard shall be had to local custom 
and then any other evidence that may be produced. Sub-clause (2) refers to the crite- 
rion to be followed in the case of an estate falling under sub-clause (a), (b) (c) or (e) 
of clause (2) and not (d). Proviso 1 lays down that the land shall be presumed 
not to be private land until the contrary is proved and, in the case of ah estate within 
the meaning of sub-clause (d) of clause (2) of section 3 any expression in & lease, patta 
or the like executed or issued on or after the first day of July, 1918, to the effect or 
implying that a tenant had no right of occupancy or that his right of occupancy 
is limited or restricted in any manner, shall not be admissible in evidence for the 
purpose of proving that the land concerned was private land at the commence- 
ment of the tenancy. It further provided that any such expression in a lease, patta 
or the, like executed or issued before the first day of July, 1918, shall not by itself be 
sufficient for the purpose of proving that the land concerned was private land at the 
commencement, of the tenancy. 

In the instant case the available evidence of letting of the land prior to 1912 is 
to the effect that the same was private land. The other indicia such as cultivation 
or leasing of the land under a short-term lease, intention to cultivate, resumption 
for cultivation on the part of the landholder are also present here. It is nobody’s 
case that there was any differentiation between kudiwaram and melwaram in the 
land prior to Exhibit D-65 but the continuous course of conduct has been to the effect 
that the Palace Devasthanam dealt with the lands as an absolute proprietor. 


The question, therefore, is whether the lands can be described as coming within 
the category of private land as defined in section 3 (10) of the Act. We are not 
concerned with sub-clause (a) but only with sub-clause (b) and even there para- 
graphs g to 4 are not applicable. That even in the case of a whole inam village 
becoming an estate under Act XVIII of 1936 there can be private lands which are 
domain or homefarm lands of the landholders is clear from section 3 (10) (5) (1). 
It is not as if such a category of land is confined only to zamindari estates or other 
estates as defined in section 3 (2), sub-clauses (b), (c) or (e). The Legislature has 
contemplated that there is a whole inam village which has becomeean estate under 


Act XVIJI of 1936 there can be private lands coming within the classification of 
“ domain or homefarm land.” z 


We have, therefore, to find out what exactly is the meaning of the expression 
“domain or homefarm land of the landholder ”. It seems to us that the alter- 
native expression “ homefarm land ” of the landholder is intended to explain the 


meaning of the word “domain.” That is, what the Legislature intended a 
domain to be. 


At page 342 in <amindar of Chellapalli v. Somayya,1 Wallis, C.J., stated as 
follows— 


“ It-may be well to note that the word ‘domain’ in this connection is explained by Webster 
citing Shemtore as meaning the land about the mansion-home of a lord and in his immediate occu- 
n 


Seshagiri Ayyar, J., at page 348, stated thus : 


“The meaning of the word ‘domain’ is not given in the Act. The learned Chief Justice 
pointed out in the course of the argument that it was synonymous with demesne. In the ‘Encyclo- 
paedia Brittanica,’ Volume ITI, it is explained as follows :— 

Demesne (Demeine, Degeam, Domain, etc.) that portion of the land of a manor not granted 
out under a free-hold ncy but retained by the lord ofthe manor for his own use and occupation 
or let out as tenemental land to hi retainers or Yillem. The demesne land originally held at will of 
the lord in course of time came to acquire fixity of tenure and develop into the modern copyhold 
(see manor). It is from demesne as used in the sense that the modern restricted use of the word 
comes, that is, the land immediately surrounding the mansion or dwelling house, the park or chase’”’. 

It is, therefore, clear that both the learned Judges have interpreted “ domain 
land *? as one immediately surrounding the mansion or dwelling house, park or 


chase. This decision was approved by the Privy Council in Yerlagadda Mallikar~ 
juna Prasad y, Somayya*, But the meaning of the word domain or home-farm 
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land has not been considered by the Judicial Committee for the reason that the 
case under consideration there did not relate to any such land, Their Lordships 
agreed with the High Court that the Zamindar did not cultivate any of these lands 
as ae lands. Ifthe expression “ domain or home-farm land ” related only 
to lands surydunding the manor of the Lord and in the case of a Zamindar or inamdar 
cultivable land in and around his residential house there was no necessity to go 
into the other question at all. The point that arose for consideration there was 
whether by custom the lands in question were private lands. There was no con- 
tention that the lands as such surrounded the dwelling house of the landholder. 


The meaning given to ‘‘ home-farm land ” in Zamindar of Chellapalli v. Somaya}, 
has Been followed in Sreemantha Raja Yarlagadda Mallikarjuna Prasad Naidu v. Subbiah?, 
as referring to land in actual direct cultivation of the Zamindar, although 
he might let it on lease for some reason provided he had ultimate intention of culti- 
vating it himself. In a similar strain Wadsworth, J., in Kondayya Rao v. Naganna?, 
following amindar of Chellapalli v. Somayyat, held that it is well settled that 
home-farm land island regarding which the land-holder at least retains an 
expectation that he will at some not distant date use it for his own cultivation 
and enjoyment. The same learned Judge sitting with Koman, J., referred to 


the meaning of the word “domain or home-farm land” in Jagadeesam Pillai v. 
Kuppammal'‘, as follows :— 


“ The Legislature did not use the words “ domain or home-farm land ” without attaching them 
a meaning ; and it is reasonable to suppose that they would attach to these words a meaning which 
would be given to them in ordinary English. In ordinary English usage the term “ domain or home- 
farm land ”, as is indicated by the ponent in Zamindar of Chellappalli v. Somaypa*, would connote 
land appurtenant to the mansion of the Lord of the manor or kept by the Lord for his personal use 
and cultivation under his personal use and cultivated under his personal supervision, as distinct 
from lands let to tenants to be farmed without any control from the lord of the manor other than 
such control as is incidental to the lease. It seems to us that sub-clause (b) (1) of the defmition 
intended to cover those lands which come obviously within what would ordinarily be recognised 
as domain or “ home-farm land, that is to say, lands appurtenant to the landholder’s residence and 
kept for his enjoyment and use. Home-farm is land which the landlord farms himselfas distinct from 
land which he lets out to tenants to be farmed. This first clause, therefore, is meant to include,and 
signify those lands which are in the ordinary sense of the word home-farm lands”. o 


In Appeal Nos. 176 and 493 of 1946, Subba Rao and Panchapakesa Ayyar, JJ., 
after referring to the above cases agreed with the view taken by Wadsworth, J. 


A different note was struck by Viswanatha Sastri, J., in Pentakota Narayadu v. 
Venkataramamurthi®, by holding that the notion of the private land of a Zamindar 
being confined to land surrounding his residence is not accurate. The learned 
Judge observes at pages 625-626 as follows :— s 


“There has been in my judgment some amount of misconception as regards the meaning 
of words “ domain or home-fart land of the landholder-—expressions found in section 3 
(10) (a) of the Act. To interpret these words as confined -to land immediately surrounding 
the mansion or dwelling house, the park or chase of a Lord which would be the dictionary 
meaning of these English words is to import feudal ideas of mediaeval England into the system 
of land tenures in this country without adequate justification. The English draftsman of the 
Bill which afterwards became the Madras Estates Land Act as well as the English Revenue 
Member of the Executive Council of the day who piloted the Bill through the legislature employed 
the expression “ domain or home-farm ” as the nearest English equivalents to the Tamil and Telugu 
words pannai, kambattam, seri, etc. It is all very well when tating of the demesne lands as of an 
English Duke or Marquis to use the term as denoting the land appurtenant to the mansion of the 
lord ofthe manor. The manorial system was not prevalent in this country. The Zamindars lived 
in cities and forts for reasons of-security and their private lands were not contined to the vacant spaces 
surrounding their palaces or residences. It is a far fetched construction to impute to the Madras Legis- 
lature an intention to incorporate the English conception of demesne land as a test for differentiating 
the public doman from private land in a zamindari. I very respectfully venture to think that Wads- 
worth, O.G J., unduly narrowed the meaning of the expression “ private land’? when he defined it 
as land appurtenant to the land-holder’s residence and kept for his enjoyment and use and as land 
which the landholder farms himself as distinct from land which he leases out to tenants to be 
farmed. Direct or personal cultivation may be and is often a useful test for determinmg the 
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character of the land in an estate, that is to say, whether it is private land or ryoti land, but leasing 
by itself is not fatal to the claim that the land in question is private land”. 7 

The learned Judge was also of the view that it is not an indispensable con- 
dition that private land should be proved to have been cultivated by the land-owner 
himself or by hired labour within recent times. Following the observation of Mad- 
havan Nair, J., in Chinnarigadu v. Rangayya}, an opinion was expressed that leasing 
does not affect or impair the character of private lands if in fact they are strictly 
such. Ifthe land had been let specifically as private land before 1898, such letting 
is relevant and admissible in evidence of its character as private land and other 
evidence to prove its character as private land is also admissible. The Majority of 
the Full Bench in Pericnnan v. A.S. Amman Koil*, consisting of Satyanarayana Rao and 
Viswanatha Sastri, JJ., re-affirmed the view that domain or home-farm land need 
not necessarily be situated in and around the residence of the zamindar or inamdar 
and the situs is not a necessary condition for any particular portion of the zamindari 
or inam for being designated domain or home-farm land. At page 779 Satyana- 
rayana Rao, J., propounded various tests that might usefully be applied to find 
out whether a particular extent of land is private land or not and during the course 
of the discussion he was emphatically of the view that contiguity to the residence 
of the Zamindar or inamdar is not a necessary feature of domain or home-farm land. 
We do not think it necessary to extract passages from the elaborate judgments of 
the learned Judges. Raghava Rao, J., dissented from the conclusion of ‘his two 
learned colleagues and argued that domain land must be land about the mansion 
house of the Lord and in his immediate occupancy. He thought that in’ the earlier 
judgments ‘‘ domain”? has not been equated as synonymous with home-farm land. 
The following quotation from pages 810-811 would demonstrate the learned 
Judge’s view :— 

“ In that case it was not the word “ domain ” but the word “ home-farm ” that fell to be applied 
to the land in question and the test of direct cultivation propounded was really because of what was 
implicit in the word “ home-farm ”. It is not correct, in my opinion, to say that the Judges who 
decided that case treated the words “ domain” and “home-farm” together as importing that the 
zamindar’s private land must be confined to land surrounding his palace or residence, as in the case 


- of demeshe lapd of an English Lord of the manor. I not only feel highly reluctant, I find it in fact 


wholly impossible to impute to Judges so distinguished and so experienced as those who decided that 
case any ignorance of the very well-known fact that private Tand inan estate might not only be 
situate far away from the dwelling house of the Zamimdar in the same villlage, but might also well 
lie scattered in different villages throughout the estate, especially when the case before the learned 
Judges was itself concerned with the latter type of land. Iam surprised to find the remark in 


-Pentakota Narayudu v. Venkata Ramamurth,* made to this effect :— So far as I knowin no case prior to 


Ramindar of Chellapalli v. Somayya*, was it suggested that the Zamindar’s private land must be confined 
to land surrounding his palace or residence as in the case of demesne land of the English Lord of 
the manor”. But was it so suggested in that case and could it be ? I quite agree that the 
mansion house test which has reference only to the word “ domain ” is necessarily narrow for there 
is the other word ‘‘ home-farm ” in the definition of private land, and land may well be private land, 
if, although not domain land, it is home-farm land *. 

In G.M.A. No. 311 of 1943 Krishnaswami Ayyangar and Somayya, JJ., had 
to consider the case of a land situated in an inam village which became an estate 
for the first time by reason of Madras Act XVIII of 1936. In regard to the 
contention that some of the lands were private lands the tests laid down by the 
learned Judges met with the approval of the majority of the Judges in the Full 
Bench case but was not accepted by Wadsworth; J., in Jagadeesam Pillai v. 
Kuppammal*, There alco tfe question was whether clause 1 of section 3 (10) (a) 
was applicable. ` 


We are not at all inclined to agree with Raghava Rao. J., that different inter- 
pretations should be put upon the words, “ domain or home-farm land” and that 
the learned Judges in Jamindar of Chellapalli v. Somayya*, had intended that the 
alternative expressions specified separate concepts. The word “or” cannot be read 
as “and” in this connection. It seems to us that the idea underlying the judgment 
of Sir John Wallis, C.J., was that the somewhat unfamilliar expression to the Indian 
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Lawyer of “ domain” was to be explained away as meaning home-farm land. It 
is in that light that the subsequent decisions have understood it. When, therefore, 
the word used is domain it necessarily means private land and the question is whether 
such domain land should surround and be contiguous to the residential place of 
the Zaminddr or inamdar. 


There is, no doubt, whatever, that all the decisions beginning with Zamindar 
of Chellapalli v. Somayya1, and ending with the full bench decision in Periannan v. A. S. 
Amman Koil?, have understood the word “domain” as referri o land immediately 
surrounding the manor house of the Lord and the Arraina has been not to import 
the peculiar pattern of land-holding in the country side of England to the Zamindari 
lands and inam holdings in this Presidency. The impression that one can gather 
is that throughout these catena of cases the learned Judges were of the view that in 
England it is impossible to have “ domain lands” situated away from the Lord’s 
manor or chase. Nearness and contiguity are the necessary sine qua non for the land 
being domain land. For example the idea was an English nobleman in the feudal 
days cannot have domain lands surrounded by other kinds of copy-holds or free- 
holds and situated away from the baronial castle or Lord’s manor. 


In our opinion, this view is unjustified. In England it has been understood 
from very early days that in Manorial estates domain lands may be scattered in bits 
in various tracts of the Lord’s estate. It is not the lands which are grouped together 
and which surround the castle that can alone be called domain lands. Sir John Wallis 
C.J., in finding out the meaning of the word “domain” refers to Websters’ dictionary, 
which after all was an American compilation reflecting to a large extent the ideas 
and concepts prevalent in the 19th century in the United States of America. So far 
as we have been able to gather from our researches of English authorities, it is plain 
that contiguity and nearness to the Lord’s mansion house are not the necessary 
incidents of a particular land being“ domain”, Lands scattered all over the county 
and sometimes in other counties as well formed the domain lands. 


Professor, F. W. Maitland in his treatise “ Domesday book and beyond ” at 
page 119 discusses the various tests for defining a manor. One of the tegts suggested 
is that a manor must contain demesne lands and in discussing that, the professor 
states as follows :— 


‘*A manor must contain demesne land ; this again we cannot believe. In one case we read 
that the whole manor is being farmed by the villeins so that there is nothing in demesne, while in 
the other cases we are told that there is nothing in demesne and see that no trace of any recent change. 
Thus one after another all the familiar propositions seem to fail us, and yet we have seen good reason 
to believe that manneriam has some exact meaning. It remains that we should hazard an explana- 
tion”. ' 

At page 114, we find the following observations :— 


“ The berewick also frequently meets our eye. Its name seems to signify primarily a wick or 
village, in which barley is grown ; but it seems often to be a detached portion of a manor which is in 
part dependent on and yet in part independent of the main body. Probably at the berewick the Lord 
has some demesne land and some farm buildings a barn or the like, and the villeins of the berewick 
are but seldom called upon to leave its limits. But the Lord has no hall there, he does not consume 
its produce upon the spot and yet for some important purposes the berewick is a part of the manor. 
The berewick might well be some way off from the hall; a manor had three berewicks on the mainland and 

two in the Isle of Wight ”. 


It is clear from the above quotations that the learned Athor makes a distinction 
between demesne land and non-demesne land and that is in the case of the former 
cultivation must be direct by the Lord taking the free services of tenants with cus- 
tomary rights and in the latter the tenants themselves cultivate the lands. 


Vinogradoff in “‘ The Growth of the Manor ” at pages 312 and 313 observes as 
follows : 

“It is characteristic of the power of deeply rooted ideas and habits that, in a very great number 

of cases, the Lord’s dominical land was often entangled among the intermixed strips and that the Lords 

commonly submitttd to the incidents and practices as expressed in the by-laws and customary rules 
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of the village Courts. But it is not impossible to draw the demesne land out of the customary net- 
work, and we find more and more often that culture separales, plots cultivated in severalty make 
their appearance by the side of the open field shots, furlongs and commons.’ © 


Again at pages 330-331 it is observed as follows : 


“Tf we look to the demesne land of the manor, we shall find at its centre the ny, with barnsi 
stores, mills, stables, folds and possibly rabbit warrens and dove-cotes in connectiod with it. In 
many cases, the arable of the demesne lay intermixed with the strips of the tenants, a fact which by 
itself bears testimony to the gradual rise of a manorial organisation from the open-field community. 
There was of course a natural tendency of the demesne to obtain a position of severality and to en- 
close itself. If nevertheless a great part of demesne land of the manor remains lying in open field 
it is clear that it was entangled in the champion farming by tradition, and subjected to its regulations 
because it stood originally not above the village community but inside it. 


Enclosed plots of arable and private medows, pastures and woods are also often to be found, 
and they occur more and more frequently as time goes on. We catch glimpses of the process of 
enclosure and of the changes brought about by more intense and perfect husbandry. New sequences 
of crops are introduced, the soil of some portions of the demesne gets to be manured and cutivated 
more carefully and to protect these ameliorations, hedges have to be set up, intakes are formed; and 
these intakes represent the most advanced technical progress of those times. 


Considerable portions of the demesne were leased in separate plots to servants and farmers. 
As to the first, they often got their remuneration in this form intead of getting wages and we find plough- 
men holding some five acres of land for this reason. But besides these farmers, settlers and squatters 
were accommodated in this way with small plots, so-called forlands. A forland was out of the 
ordinary course of cultivation of the open field community, and was managed in severalty by the 
tenant who got a lease for a term of years or for life. Thus we come again across a current of indivi- 
dualistic ement derived from the demesne and constantly on the increase during the period 
under observation, The reclaiming of the waste under the leadership and by the licence of the mano- 
rial administration mostly took this course. The protection of the Lord was sufficiently strong to 
safeguard such enterprises, and colonisation now takes mostly on individualistic turn, while it was 
communalistic during the preceding period ; evidently, there was more demand now for individual 
energy and capital than for co-operation, mutual defence and responsibility. We come across some 
remarkable facts in this direction ; the Earl of Warenne, for example was empowered by Edward I 
to enclose in the waste so much land as was necessary to give him a revenue of £200, If the rent 
is estimated at about 4d. an acre a very usual estimation in those times, this would mean that the 
Earl got license to enclose and colonise about twelve thousand acres in the most favoured part of 


England. e 


On the whole, however, the characteristic feature of manorial husbandry consists in the working 
together of the domain and of the community of the tenants. In the nor case there is no distinc- 
tion between this community and the township of old, which is still recognised as the administrative 
sub-division of the hundred. The system was reasonably balanced when the soil and the work of 
the tenants was divided ‘in such a way as to afford sufficient means of existence for the demesne of 
the Lord and for the households of the tenants. When this was the case, the peasants generally succeed- 
ed in laying by some capital which they used for gradually paying out their dues, while the Lord 
strove to enlarge the separate husbandry of his portion and to attract settlers for rack rents. Both 
tendencies were directed towards aims which by their development endangered the existence of the 
manorial arrangement and prepared a new departure in economic and social organisation”. 


We have the following quotation from Goodeve’s Law of Real Property (Fifth 
edition, page 310) : 


“ A manor is an aggregate of rights vested in the Lord including rights in respect of lands, and 
also certain rights of jurisdiction. Thelands comprised within the manor are: (1)-~demesne land; 
(2) of which the freehold is vested in the lord ; and (b) tenemental lands which are lands held of 
the Lord by freehold tenants and in regard to which the Lord has a seignory, and is entitled to the ŝer- 
vices by which they are holden ; (3) the demesne landa comprise lands in the o tion of the 
lord himself or of his lessees for years, or of his customary tenants; (4) and also the waste lands. 
The rights of the Lord in the te lands are generally subject to rights of common. (5) enjoyed 
by the tenants of the manor, whether freeholder or customary tenants.”+ 
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r. Seep. 44, His r P. 343, Maitland, ““(Domes- 2. 
day Book and Beyond” Elph. N. & Q. Interp. & G, Interp. p. 570. 

592 S. V. “ Manor Park Prof. B. K. 128. 3. See Co. Litt. 17 ; Ait. Gen v. Parsons, 2 Cr. 
Burton (comp) (1023) 1 Watkms Cop. Ch.I,15 & J. 278. 


Vin Abr. “ Manor”, 4. The copyholder held originally only at will 


See as to the meaning of demesne Elph. N 


Gray’s Cases on Property, Vol. I, p. 387, Prof. 
Maitland says that in Domesday Book the word 
manerium had a technical meaning connected 
with the levy of the denegeld. He defines a 
manor at that date as “ A house against which 
geld is charged; Domesday Book and Beyond 
pp. 107-128, 


and the possession of the tenant at willis that of 
the Lord. Tenements, therefore, held by copy 
were still considered as in thahands of the Lord 
and consequently as his demesne. 1 Watkins 
Cop. 32. i 

. See as to these, post page 939; and 
Williams on Rights of Common, 
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In Encyclopaedia Britannica, 1951 edition, page 178 (Volume 7), there is the 
following passage :— 

“ Demesne, that portion of the lands of a manor not granted out in freehold tenancy, but (a) 
retained by the Lord of the manor for his own use and occupation or (6) let out as tenemental land 
to his retainer% or villain. This demesne land, originally held at the will of the Lord, in course of 
time came tô acquire fixity of tenure and developed into the modern copyhold (ses manor). It 
is from demesne as used in sense (a) that the modern restricted use of the word comes, i.e., land 
immediately surrounding the mansion or dwelling house, the park or chase”. 


Encyclopedia Britannica, 1951 edition, page 821, Volume 14) :— 


“The economic fabric of the French seigneurie varied greatly according to localities, In the 
North of France it was not unlike that of the English manor. The capital messuage, or castle, and 
the home-farm of the Lord were surrounded by dependent holdings, censives paying rent, and villain 
tenements burdened with services. Between these tenancies there were various ties of neighbourhood 
and economic solidarity recalling the open field cultivation in England and Germany. When the 
harvest was removed from the open strips they returned to a state of undivided pasture in which 
the householders of the village exercised rights of common with their cattle. Wild pastures and 
woods were used more or less in the same fashion as m England (droit de A acess de vaine pasture). 
The inhabitants often formed courts and held meetings m order to settle the by-laws and to adjudi- 
cate as to trespasses and encroachments. ~ 

Topography. -Topographically, a manor is a complex estate consisting of (a) the lord’s demesne, 
scattered in strips in the open fields or in consolidated blocks of fields; (6) the land of the free tenants 
who owe the lord small rents in money or in kind, and certain fixed labour services ; (c) the land of the 
villeine, lying for the most part in the open fields, and owing more onerous and uncertain services 
as well as rents in money and in kind”. 

John Scriven :—A treatise on the Law of Copyholds and of the other Tenures 
(customary and freehold) of lands within Manors with the Law of Manors and of 
Manorial customs. Generally and the Rules of Evidence applicable thereto 
including the Law of Commons or Waste Lands ; and also the jurisdiction of the 
various Manorial Courts : seventh edition (1898) :— 

“A manor usually consists of and comprise the following particulars that is to say :—(1) The 
manor house or mansion house with the demesne lands occupied therewith ; (2) The freehold tenements 
holden of the manor ; (2) The copyhold tenments holden of (and which remain also parcel of) the 
manor ; (4) Thé waste lands of the manor with the soil thereof and the mines and minergls therein 
or thereunder ; and (5) The services, which are to be rendered by the tenants of the manor together 
with the Court Baron already mentioned ; and not unfrequently an advowson is appendant to the 
manor ; and the seashore may be parcel of the waste lands of the manor; and divers franchises and 
profits or emoluments are usally annexed of appurtenant to the manor”. “The term demesne land 

operly signifies lands of a manor, which the lord either has, or potentially may have in propris mani- 
us. But if the demesne lands of a manor are by conveyance treated as a distinct property they 
cease to form part of the manor, although the rents and dues may remain”. 

The further discussion by Mr. Scriven about the severance of the demesne lands 
from the manor as well as the subsequent grouping of these lands by adding them to 
‘the adjoining domain lands of the manor are instructive only to show the develop- 
ment of manor lands in England. 


This is somewhat reminiscent of the discussions against the Madras Estates 
Land Act. - 


_ We shall now refer to some of the Dictionaries and Lexicons where the word 
18 explained and defined. In the Dictionary of the English Language by Samuel 
Johnson, Volume 1 (19th edition), page 1806, we find the following : 

Domain Demean demesne (dotine-French), ‘That land which a Yhan holds originally of himself 
called dominium by the civilians and opposed to feodum or fee which signifies those that are held 
ofa superior Lord, It is sometimes used also for a distinction between those lands that the Lord 
of the Manor has in bis own hands or in the hands of his lessee demised or let upon a rent for a 
term of s or lifeand such other lands appertaining to the said Manor as belonging to free 
copyholders, 2. Estate inland. g. Land adjoining to the mansion left in the Lord’s own hand 

“ Those acts for planting forest trees have hitherto been wholly ineffectual, except about the 
demesnes of a few gentlemen, and even there in general very unskilfully made “ Swift.” 


Murray’s New English Dictionary on Historical Principles (1897), page 177, 
contains an elaborate account of demesne :— 


(3) An estate held on demesne, land possessed or occupied by the owner himself and not 
held of him by any subordinate tenant : (a) ın the wider sense applied to all land not held of the 
owner by freehold tenants, i.e., copyhold tenure ; (b) in a more restricted sense excluding the land 


BMD tHe MAbRAs LAW JOURNAL REPORTS. ~ frg56 
held by the villeins or copyholders and applied only to that actually occupied or held in hand by 
the owner (Vinagradeff Villainage in England, 223 t24); Hence (c) in modern use. The land imme- 
diately attached to a mansion and held along with it for use or pleasure ; the park, chase, home- 
farm, etc. 


In Funk & Wagnall’s New Standard Dictionary the English langwage, Volume 
I, 1927, we find the following : i 


Demesne—A manor house and the adjoining lands in the immediate use and play eae of the 
owner of an estate. The manor house became the centre of every English village. ound it lay 
the dememe or home-farm and the cultivations of this—rested wholly with the villeins of the manor. 


Green Short’s History of the English People, Chapter V, section 4, page 245 : 


(3) By extension the grounds appertaining to any residence or any landed estate, Demesne 
lands those parts of the manor retained to himself as distingushed from the portion farmed out to 
tenants (boardlands) as necessary for his own family use, page 677. 


In Webster’s International Dictionary of the English language, page 388, there is 
the following : 


A Lord's chief manor place with that part of the lands belonging thereto which has not been 
granted in tenancy; a house and the land adjoining left for the proprietor’s own use. 


(Whartons Law Dictionary Burrell) written also demain. In Williams and 
East Wood on Real Propert (24th edition), page 6, whén discussing the form of 
public wealth in the 11th to 13th centuries the learned author observes thus: The 
peasantry occupied land in return for which they ‘were bound to labour on 


‘their Lord’s demesne, that portion of the land which he retained for his own occupa- 


tion. (Bract 263, Col. Litt. 17. See Vinogradoff vill in Eng. Essay ii, Ch. ITI). 


A consideration of the meaning given to the word domain, demesne and 
demain in its historical perspective as can be seen from the above quotations leaves 
one with the impression that the distinction between domain or home-farm land of the 
lord ofthe manor (which developed into copy-holds) and non-demesne or freehold 
was based not on location or proximity and contiguity to the manor hall or chase 
or even its extent but that the real incident of demesne land was that it was under the 
direct cultivation or occupation of the lord of the manor and thereby constituted his absolute 
property as contrasted with freehold lands of the tenants wherein pel Sage in possession had 


“something in the nature of occupancy rights with obligations to perform certain duties or pay 


Jee. Halsbury’s Laws of England, Volume 27 (second edition) Hailsham, page 588, 

aragraph 1054 contains a discussion regarding demesnes. (Standard Textbooks 
ike Goodeve’s “‘ Law of Real Property ” make it quite clear that demesne land may 
be scattered, in bits in various parts of the estate belonging to a nobleman in 
England and its peculiar characteristic is the cultivation by the Lord directly and 
not the nearness to his residence. We are; therefore, with respect, of the opinion 
that in importing the meaning of the word domain from the English, law of 
landlord and tenant to this country the learned Judges did not correctly set out 
the scope of that term. The touchstone of domain or demesne land is its direct 
cultivation and the tests laid down by the majority Judges of the Full Bench case with 
regard to private land apply equally to the term “domain land ”. : 


It is urged by Mr. Ramachandra Iyer for the appellant that it must be shown 
that the village in question contained ryoti lands also in order that there can be 
private lands as contradistinguished from ryoti lands in a case where the whole 
inam village has become an estate. In this connection he invited our attention to 
the origin of inams in Tanjore contained in the Manual of the Tanjore District at 
pages 226, 454 and 673 as well as to the discussion contained in the well-known case 
Cheekati Zamindar v. Ranasooru Dhora1, etc. How private lands came into existence 
can be seen from the discussion of the same contained in the well-known textbook of 
“Land Tenures in the Madras Presidency (second edition) by S, Sundararaja Iyengar 





1. (1899) LL.R. 23 Mad. 318 at 420,- 322, 325 and 326, 
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at page 140, None of these authorities dealt with the meaning of the term ‘domain 
land’ especially since in the present case attention is focussed colely upon the nature 
of the land as defined in section 3 (10) (b) (a). 


` In Puro %. Sri Udaya Pratap Singh, Panigrahi, J., discusses the origin and growth 
' of private Zkmindari estates and according to the learned Judge the test to determine 
whether any disputed land is a fictitious kind of private land to which Proviso to 
section 185 of the Estates Land Act applied is whether or not the landlholder himself 
cultivated the land either by hig own servants or by hired labour, etc. There are 
copious quotations from well-known authors in the judgment relating to the his- 
tory of private land. Apart from referring to the various cates to which we have 
adverted the meaning to be given to the expression “ domain land ” does not find 
a place in the discussion. We are in entire agreement with the learned Judge that 
the true test in determining the character of land in such a case is to see whether the 
landholder intended that he should exercise proprietary right over the land as and 
when he pleased although he might have let it out to tenants from time to time. 
This test applies not only to private lands strictly so called but also to fictitious 
private lands and in the case of domain or home-farm land the test is identical. 


, We have, therefore, no hesitation in concluding that the fact that the lands in 
question are not situated on all the four sides of the temple will not detract from their 
character as domain or home-farm land if they have been cultivated as such or that 
the inamdar had the intention of cultivating them without losing his proprietary 
rights in the lands. 


It is then urged by Ramachandra Iyer that the indications are to the effect that 
the inam should be treated just in the nature of lands comprised in a whole inam 
village for the following reasons, namely, that during the time of the inam settlement 
the village was recognised and confirmed as aninam and that the expression “Duff- 
tar Rokha ” as is seen from page 204 of Sundararaja Ayyangar’s Land Tenures in 
the Madras Presidency only shows that it is a memorandum prepared in the accounts 
department of the Tanjore Palace purporting to be applications for inam grant on 
which an order is endorsed to the effect that the application is granted meaning 
thereby that there was a grant of an inam. He er contends that there is no 
assessment levied or imposed in the nature of “jodi, kattubadi ’, etc., and when the 
matter was enquired into by the Inam Commissioner the original of “Dufftar Rokha” 
was looked into. See Exhibit 13. It is also urged that there was no remission of any 
rent by the British Government and lastly the argument is that consistent conduct in 
all the litigations has been that the inam was considered as appurtaining to such an 
inam as would come within the ambit of Madras Act XVIII of 1936. It was 
finally urged that the Full Bench decision in Periannan v. A. S. Amman Koil*, and 
other cases related to estates not coming under section 3 (2) (d) of the Act but under 
other clauses of the same section. This last argument can be easily disposed of 
before taking up the other contentions. As we have already pointed out that 
the touchstone of the test is the same in bcth the cases and we are fortified in this con~. 
clusion by a recent decision in Karuppi v. Palaniappa Chettiar®, where the same 
test was applied to estates coming under section 3 (2) (d) as well. 


Mr. Jagadeesa Ayyar for the Devasthanam meets“the other contentions of 
Mr. S. Ramachandra Iyer by inviting our attention to the history of the Palace 
Devasthanam as contained in the judicial decisions and argued that the endowments 
are not strictly inams but are governed by Exception to section 8, clause (5). Refer- 
ence was made to the various observations in The Secretary of State in Council of India v. 
Kamachee Boye Sahabat, (payments of pagodas, 484, allowance to pagodas and private 
property) and from these expressions it is contended that the private properties 
belonging to the Raja were given as free grants to the Devasthanam and in that case 
there can be noequestion of any occupancy rights at all. That the temples were 





t. AXR. 1952 Orissa 223. 3. (1954) 2 MLJ. 454. i 
a. (1952) AL]. qi: LLR. (1952) Mad. 44n 4 (1853) 47 MI. 3 at 476, 481 and 48a, 
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granted over to the successors of the Rajah of Tanjore by the British Government 

was sought to be established from the various observations contained in Kglliana- 

sundaram Iyer v. Umbra Bayi Sahib. The learned Judges there accepted the decision 

of the lower Court as correct and were inclined to take it that the relinquishment of 

the Devasthanams in favour of the Ranies of Tanjore was in the natufe of an abso- 

lute grant. In Ayiswara Nandaji Saheb v. Sivaji Raja Sahib*, the question is again ` 
discussed. We also find in Pratapa Simha Raja Saheb v. Simji Raja Sahib’, obser- 

vations of a similar nature. 


It is possible, therefore, to infer from the above decisions which have dealt 
with the Devasthanams under the Tanjore Palace Estate that the absolute pro- 
prietary right in the soil in regard to such lands vested in the Rajah and therefore, 
when once the grant is made to the temple, the grantee becomes the full proprietor. 


Mr. Jagadeesa Ayyar further rightly contended that the inam title proceedings 
and the title deeds did not conclude the question and invited our attention to the 
scope of the inam enquiry as set out in page 282 of Sundararaja Ayyangar’s “ Land 
Tenures in Madras Presidency”. Though as stated by their Lordships of the Judi- 
cial Committee in Arunachalam Chettiar v. Venkatachalapathi Guruswamigal‘, that the 
inam enquiry and proceedings were great acts of state, it has to be remembered 
that the inam title deed conveyed nothing higher than what was already existing. 
See the decision in The Secretary of State for India in Council v. Srinivasachari®, as well as 
Act VIII of 1869 which defined the nature and scope of the inam enquiry. With 
regard to the question of the absence of any taxation on the land Mr. Jagadeesa 
Ayyar met this point by referring to tne observations of the Judicial Committee in 
similar matters in Secretary of State v. T.R.M. T.S.T. Thinnappa Chettiar®, where their 
Lordships after referring to the opinion of the High Court that in certain inams 
in view of the fact that the grant was being made as a favour and grace by way of 
restoration of the village which had belonged to the last Rajah, the Government 
did not think it proper to demand any rent, jama or quit rent in respect of 
those village when they made the regrant in 1862, agreed with the view taken by the 
High @ourt. The explanation for the absence of any quit rent is, in our opinion, 
what has Been laid down by the Judicial Committee. 


The above analysis shows that the tests applied by Krishnaswami Nayudu, J., 
for holding that the land is private land are correct and though there has been no 
actual cultivation by the Devasthanam itself the lands were always considered as 
the absolute property of the temple without any liability to pay any revenue to the 
Government and were ae treated throughout in that capacity. At no time 
was there any consciousness that two separate concepts or entities such as melwaram 
or kudiwaram existed. Throughout the course of more than a century, the Devas- 
thanam as well as those who cultivated the lands proceeded on the footing that a 
tenure resembling ryotwari system existed and in our opinion Exhibits P-13 and 
D-3 are in no way inconsistent with the absolute proprietorship. Agreeing, there- 
fore, with Krishnaswamy Nayudu, J., we hold that the plaintiff is not entitled to a 
patta. 


There is a further argument advanced by Mr. Jagadeesa Ayyar that in the con- 
nected suit by the Devanbarant for arrears of rent there is a final decision that the 
land is not an estate and te same, having been confirmed in C.R.P. No. 120 of 1945, 
cannot again be re-agitated. Though there is very much to be said on this aspect 
of the case we do not wish to rest our conclusion on that alone. The result is the 
Letters Patent Appeal fails and is dismissed with costs, 


P.R.N. Appeal dismissed, 





1. (1897) 7 M.L.J. 324 : LL.R.20 Mad. 421 LLR. 43 Mad. 253 (P.G). 
at 422, 423, 425 and 429. 5. (1920) 40 M.L.J. 262: L.R, 48 LA. 56: 
2. (1925) 49 M.L.J. 568: 1.L.R. 49 Mad. 116. ILL.R. 44 M. 421 at 430 (P.C.) 
3. (1926) 51 M.L.J. 652 at B56. 6, 
4 . (1919) 37 MLL J. 460 : L.R, 46 LA, 2043 24 (P.G). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRENT :—MR. JUSTICE SomASUNDARAM AND MR. Justiczk Ramaswami GOUNDER. 
Palani Gougdan alias Thambianna Goundan .. Petitioner*. 


Madras Peohibition Act (X af 1937), section 4-A—Person found in a stats of intoxication—-What amounts 
a Medical examination of a person accused of being intoxicated—If opposed to Article 20 of the Constitution of 
In the absence of any statutory definition of what intoxication means, its ordi etymological 
meaning, namely, a condition produced by excessive use of alcoholic stimulants, should be adopted. 
While it is true that under Article 20 of the Constitution of India an accused cannot be compelled 
‘to produce any evidence against himself, such evidence can be taken or seized, provided such taking 
or seizure is legally permissible. Where an accused is charged with the offence of being found in a 
state of intoxication under section 4-A of the Madras Prohibition Act, the burden of proofis on the 
rosecution and for discharging the burden the prosecution is entitled to have the accused examined 

‘by a doctor and such an examination will not in any way offend Article 20 of the Constitution. 


Scope of Article 20 (g) of the Constitution discussed. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Sub-Divisional 
First Class Magistrate (Judicial) Sankari, dated goth June, 1955, and passed in 
Crl. Appeal No. 51 of 1955, preferred against the order of the Court of the 
‘Stationary Sub-Magistrate of Tiruchengode, in C.C. No. 498 of 1955. 

EK. S. Fayarama Ayyar for Petitioner. 

The Public Prosecutor (P. S. Kailasam) on behalf of the State. 

The Order of the Court was made by 

Ramaswami Gounder, 7.—The accused has preferred this revision to this Court 
against his conviction under section 4-A of the Madras Prohibition Act, 1937, both 
‘by the Sub-Magistrate, Tiruchengode, and the Sub-Divisional Magistrate, Sankari, 
in appeal, and sentence of a fine of Rs, 100. That section lays down that whoever 
is found in a state of intoxication in any public place. . . shall be punished 
with imprisonthent which may extend to six months or with a fine which may-cxtend. 
to Rs.ro00 or with both. While the Legislature has made intoxication‘in a public 
‘place a punishable offence, it is somewhat surprising that it has not taken care to 
define what intoxication means. In the absence of any statutory definition, we 
will have to adopt its ordinary etymological meaning, namely, a condition pro- 
duced by excessive use of alcoholic stimulants, as defined in Dorland’s American 
Medical Dictionary. It will be seen that section 4 (1) (j) also provides that whoever 
consumes... .liquor or any intoxicating drug shall be punished with imprisonment 
and fine, and so, the offence under scction 4-A appears to be an aggravated form 
of the cffence under section 4 (1) (j). In this case, both the Courts below came to 
the conclusion that the accused was guilty of the offence with which he was charged. 


The only material evidence on which the lower Courts came to that conclusion 
was that of the rural medical practitioner (P.W. 2), who examined the accused on 
his production by the Head Constabie at ¿bout 2-15 a.m. on 16th March, 1955 ; 
and on such examination, the doctor observed the fullowing symptoms : (1) smel- 
ling of arrack in the breath : (2) redness of the eyes and dilaton of pupil ; (3) 
‘tongue clean and dry : (4) speech incoherent ; and (5) ę&aggcring gait. On those 
‘symptoms, the doctor formed the opinion that the accused had consumed liquor 
and was under its influence. The learned countel for the accused contended that 
those symptoms did not necessarily lead to the only conclusion, namely that the 
accused was under intoxication ; and he further contended that about that time, 
the accused was taking some medicinal preparations containing slight alcohol under 
the prescriptions of the Civil Assistant Surgeon, Government Hospital, Bhavani, 
examined as D.W. 1, and that the symptoms observed might be due to the accused 
taking those medicines. The dcctor, D.W. 1 gave evidence that in October, 1954, 
he examined theaccused and found that he was suffering from asthma and chronic 





* Cr. Rev. C. No. 772 of 1955. : 5th April, 1956. 
(Cr. Rev. Pet. No. 731 of 1955)- 
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bronchitis. He prescribed the mixture and some tonic as mentioned in his pres- 
criptions, Exhibits D. 1 and D. 2. The medicine prescribed by him and also the 
tonic contained slight alcohol, the tonic containing 12% of alcohol. The doctor 
gave evidence that if the mixture and tonic were taken tqgether, the 
smell of alcohol would continue for an hour. Thus, the smelling of arrack 
» in the breath observed by P.W. 2 was sought to be explained. But then, as the 
accused was examined by P.W. 2 at 2-15 A.M. the accused must have taken the 
medicine and the tonic at about 1 A.M. when he was arrested ; and I am not sure 
whether at that hour of the night the accused took his medicines. As regards the. 
redness of the eyes, D.W.1 stated that even at the time of the trial, the eyes of the 
accused were red : and, of course, the redness in the eyes might be due to various 
other causes. The doctor also deposed that asthmatic mixture makes the tongue 
dry. Even assuming that on the evidence of D.W.1 the symptoms such as smelling 
of arrack in the breath, redness of eyes, tongue clean and dry, might be explained 
as being due to the accused taking the asthmatic mixture and tonic, the other two 
important symptoms, namely, incoherent speech and staggering gait, will have to 
be explained. In regard to that, the doctor, D.W.1 stated that his asthmatic mix- 
ture consisted of bromide, iodide, ammonium carbonate, spirit, etc., and that he 
has also prescribed phenobarbitone and morphia. His evidence, further, was that 
morphia produced giddiness, but the degree he could not say. The evidence of 
the District Medical Officer, Salem, who was examined as Court-witness, was that 
phenobarbitone is administered to persons suffering from bronchitis or asthma and 
that it causes giddiness. The two symptoms referred to above, namely, incoherent 
speech and staggering gait, were accordingly attributed to the giddiness which 
might have been caused by morphia and phenobarbitone. But the two doctors 
D.Ws. 1 and 2, have not been asked whether the small percentage of those drugs. 
present in the prescriptions, Exhibits D-1 and D-2, would have been sufficient to 
cause giddiness, and, in consequence, those two symptoms. Nor has it been elicited 
from ihose two doctors that the taking by the accused of the medicine and the tonic 
prescribed under Exhibits D-1 and D-z would have been sufficient to produce 
the symptoms observed by P.W. 2. On the other hand, the evidence of P.W. 1 
was that the therapeutic dose does not cause intoxication, though he was cautious 
enough to add that it would depend upon the patient. There is therefore no 
explanation offered by the acc how those symptoms could have been possible 
if what he consumed was confined only to the medicine and the tonic prescribed 
by his doctor. On the symptoms observed by P.W. 2, I am prepared to agree with 
the opinion expressed by the doctor, namely, that the accused, when he was exa- 
mined, was under the influence of liquor, that is to say, was in a state of intoxication.. 


But the learned counsel for the accused further contended that, in a case like 
this, it was for the prosecution to prove that the accused must have consumed the 
prohibited variety of liquor and not alcohol which is exempted, such as medicinal 
preparations. In support of his contention, he cited the decision of the Supreme 
Court in Behram Khurshed Pesikaka v. The State of Bombay?. In that case, the doctors. 
found the accused’s breath smelling of alcohol, conjuctiva congested, pupils semi- 
dilated, but the speech coherent. Their Lordships, therefore, pointed out that 
the bare circumstance that a person accused of an offence was smelling of alcohol 
was compatible both with his innocence as well as his guilt, as the smell of alcohol 
might be due to the fact that the accused had taken alcohol which fell under the 
exempted category ; and so , it was the duty of the prosecution to prove that the 
alcohol of which he was smelling was such that it came within the category of pro- 
hibited alcohols. In this case, as I said, I am not in the least convinced that the 
symptoms observed by P.W. 2 could have been caused by taking the medicines 
perce by his doctor. In the opinion of P.W. z which I accept, they must 

ave been caused only by the excessive consumption of liquor. In other words, 
the prosecution has established that those symptoms were not the result of the ac- 
cused consuming any medicinal preparation exempted under the Act, but of some 
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liquor which threw him into a state of intoxication. I therefore hold that the 
convietion of the accused was proper. 


The learned counsel for the accused put forward another broad contention 
that the symtoms observed by P.W. 2 must be regarded as evidence obtained from 
the accuse by compulsion and that it was therefore hit by Article 20 (3) of the 
Constitution, which provides that no person accused of any offence shall be com- 
pelled to be a witness against himself. The learned counsel contended that in 
this case, the accused was arrested, and, to use his expression—bundled away in 
a police van to the presence of the doctor and made to undergo the medical tests 
at the hands of P.W. 2. But the learned counsel did not dispute the powers of 
the police officer in a case like this to arrest the accused by virtue of section 15 of 
the Prohibition Act. There is no evidence to prove that the accused was subjected 
to any compulsion during his examination by the doctor, P.W. 2. What all the 
doctor did was to record his observations of the physical features and other sym 
toms exhibited by accused at that time ; that is to say, the police, with the help 
of the doctor, gathered evidence which was available on the person of the accused, 
and not that the accused himself was compelled to make such evidence available 
for the prosccution. 


The leading case on this subject is a decision of the Supreme Court reported 
in Sharma v. Shri Satish Chandra Dist. Magistrate, Delhit. In that case, during the 
investigation of the affairs of a company, Dalmia Jain Airways Ltd., by the Inspector 
appointed under section 138 of the Indian Companies Act, it transpired that there 
was an organised attempt made from the inception of the Company to misappro- 
priate and embezzle the funds of the Company and to conceal from the shareholders 
the true state of affairs by submitting false accounts and balance-sheets. It was 
also stated that the Director and the Chairman of the Company had been controlling 
four other companies. To determine the extent of the fraud, it was necessary 
to get hold of the books not only of the Company under liquidation, but also of the 
allied concerng controlled by the Dalmia group. Lists of the offices and places 
in which and of the persons in whose custody the records might be available were 
furnished. On the basis thereof, an application was made to the District Magis- 
trate, under section 96, Criminal Procedure Code, for the issue of warrants for the 
search of documents and in the place mentioned. The District Magistrate issued 
warrants for simultaneous searches of all the places and a voluminous mass of 
records was seized froń various places. Thereupon applications were made to 
the Supreme Court on behalf of the four allied concerns, praying that the search 
warrants might be quashed as being absolutely illegal and asking for the return of 
the documents seized. One of the contentions advanced for the petitioners was 
that a search to obtain documents for investigation into an offence is a compulsory 

rocuring of incriminatory evidence from the accused himself and was therefore 

it by Article 20 (3) as unconstitutional and illegal. Their Lordships pointed out 
that Article zo (3) embodied the principle of protection against compulsion of 
self-incrimination which is one of the fundamental canons of the British system -of 
criminal jurisprudence. They also pointed out that “to be a witness ” is nothing 
more than to furnish evidence, and such evidence can be furnished through the 
lips or by production of a thing or of a document or in wther modes and that the 
connotation of the word ‘ witness? must be understood in its natural sense as referr- 
ing to a person who furnishes evidence. At page 159, they expressed themselves 
thus :— 

“ Indeed, every positive volitional act which furnishes evidence is testimony, and testimonial 

compulsion connotes coercion which procures the positive volitional evidentiary acts of the person, 
as opposed to the negative attitude of silence or submission on his part” 
It is therefore clear that the principle of protection against selfincrimination is 
not confined to the oral evidence of a person standing his trial for an offence when 
called to the witmess-stand, and it refers to all kinds of evidence which the accused 
might be compelled to produce as a positive volitional evidentiary act. 
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Their Lordships observed : 

“Tt would extend to any compulsory process for production of evidentiary documents which are 

reasonably likely to support a prosecution against them.” 
It follows that any attempt to compel the accused to produce evidence®of any kind 
which is likely to support a prosecution against him would be struck down by 
Article 29 (3) of the Constitution. Having said that, their Lordships then addressed 
themselves to the question whether search warrants for the seizure of such dccuments 
from the custody of the accused would be unconstitutional and, hence, illegal 
on the ground that in effect they are tantamount to compelled production of evi- 
dence. On that question, their Lordships were clearly of the opinion that the 
searches with which the were concerned in that case could not be challenged as 
illegal on the ground of violation of any fundamental rights. The followirg cbser- 
vation at page 162 is noteworthy :— 

“Tt is, therefore, clear that there is no basis in the Indian Law for the assumption that a search or 
seizure of a thing or document is in itself to be treated as compelled production of the same. Indeed, 
a little consideration will show that the two are essentially different matters for the purpose 
relevant to the present discussion. A notice to produce is addressed to the party concerned and his 
production in comphance therewith constitutes a testimonial act by him within the meaning of Article 
20 (3) as above explained. Buta search warrant is addressed to an officer of the Government, 


generally a police officer. Neither the search nor the seizure are acts of the occupier of the searched 
premises. They are acts of another to which he is obliged to submit, and are thercfore not his testimonial acts in 
any sense. 

From this decision it seems to me that the following rule can be safely enun- 
ciated. Any incriminating or relevant object or document or other form of evidence 
can be seized under process of law from the custody or person of the accused ; but 
he cannot be compelled to produce it. It would follow from that rule that a stolen 
article can be seizéd from the person of the accused, though he may be unwilling 
to part with it, or, if he happens to swallow a stolen property, he can be taken to 
a doctor and made to undergo the necessary medical process or treatment with a 
view to have the article extracted from his body. Similarly, if a police officer 
finds an accused charged with murder wearing blood-stained clothes, such clothes 
may be sciżed from him, though he may not be willing to surrender them, But 
it is important to bear in mind that while it may be open to a police cfficer to se’ze 
such incriminating articles or evidence fiom the person of the accused, he cannot 
himself be compelled to produce them. In Palani Moopan, In re}, it was contended 
that no weight should be attached to the recovery of blood-stained clothes, M.Os. 
3 and 4 in that case, on the ground that under the said article of the Constitution, 
a person accused of an offence could not be compelled to be a witness against 
himself. The learned Judges held that the securing of the blood-stained clothes 
on an accused person would be very material and relevant, and the Magistrate 
‘was bound to take possession of them, and such being the case, it cannot be said 
that there has been any compulsion exercised upon the accused to produce the 
blood-stained clothes. Similarly, in Sunder Singh v. State*, it was observed at page 
369 : 

“ No doubt, if there had been any evidence to prove that the appellant had been compelled to 

roduce the incriminating articles, the argument advanced on his behalf could have had some force. 

the present case, not only there is no evidence that the appellant was compelled to produce the 

incriminating articles, but ther#is not even a suggestion to that effect anywhere in the evidence or 
in the cross-examination of witnesses.” 

In this connection reference may be usefully made to three decisions of our 
High Court reported in Swarnalingam Chettiar v. Labour Inspector?, Swarnalingam Chettiar 
v. Assistant Inspector of Labour* and Swarnalingam Chettiar, In re’. In all thuse cases, 
one Swarnalingam Chettiar was a petitioner before this Court as against Assistant 
Labour Inspector, Karaikudi, the respondent. The petitioner was charged with 
the offence of contravening the provisions of the Madras Shops and Establishments 
Act, and it was alleged by the prosecution that the documents necessary for the 
ee 
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purpose of the trial of the accused were with the accused as they were accounts 
being maintained by him ; and so, the Sub-Magistrate directed summons under 
sectioh 94, Criminal Procedure Code, to issue to the accused for the production 
of those documents in his possession. In the first of those cases, my Lord the 
Chief Justic® and Rajagopala Ayyangar, J., following the decision of the Supreme 
Court referted to above, observed that Article 20 (3) would extend to any compulsory 
process for production of evidentiary documents which are reasonably likely to 
support a prosecution against the accused. In the second case, the same Sub- 
Magistrate issued notice to the same petitioner to show cause why a general search 
warrant asked for by the Assistant Inspector of Labour, Karaikudi, should not be 
issued, so that the premises of the accused might be searched and the documents 
mentioned in the list might be produced before Court. In that case, my learned 
brother, Somasundaram, J., held that the notice to the petitioner to show cause 
why his premises should not be searched practically amounted to stating that either 
he produced the documents or else the premises would be searched. Hes observed : 

“ Instead of directly compelling him to produce by means of summons, this notice to show cause 

will practically have the same effect in an indirect manner. This notice, therefore, will amount to a 
testrmonial compulsion and will stand on the same footing as the summons to produce the same docu- 
ments.” 
He accordingly quashed the notice to show cause why the premises should not be 
searched. This case can be distinguished on the ground that no search warrant 
was issued ; but there was a threat to issue a search warrant in default of production 
of documents, which, for all purposes, amounted to the accuscd being compelled to 
produce the documents. In the third case, the Assistant Inspcctor of Labour applied 
to the Sub-Magistrate for the issue of a search warrant under section 96, Criminal 
Procedure Code and the same was granted. Against that order, the petitioner came 
to this Court for a third time to have that order quashed. But, this time, he neces- 
sarily failed, because, what was issued was a search warrant, and not a summons 
to the accused to produce documents. Balakrishna Ayyar, J., put the matter 
thus :— 

“ A person commit a murder and the body in the f his house and he 
commit relay and keep the loot in an det inside his ome E ma EREE ERA 
and keep the proceeds thereof ın a drawer of his writing desk, and they would all fe as safe as if they 
had been lodged in the Bank of England. The Constitution is not intended to be a charter for the 
lawless and there is nothing in Article 20 of the Constitution or in any of its other articles to prohibit 
the police from searching either the person of the accused or the premises in the manner laid down. 
by the Criminal Procedure Code.” 

It is therefore clear from the decisions cited above that under a search warrant or 
other kindred process of law, documents or articles or any other incriminating 
evidence can be scized from the custody or the person of the accused by force and 
against his will, such as stolen articles, blood-stained clothes, eic., but he cannot 
be compelled to produce them himself. For the same reason, there can be no 
objection to an accused person being taken to a doctor for the examination of 
injuries on his body so as to ascertain whether he could not have participated in 
an occurrence. He can also be taken to an identification parade to enable the 
prosccution witnesses to observe his physical features with a view to identify him. 


There is one aspect of this matter which calls for some mention, namely, 
taking of the signature or the thumb impression of an accused for the purpose of 
its bcing compared with the signature or thumb impression in questioned documents 
with a view to establish offences, such as forgery, criminal breach of trust, etc. 
It appears to me that the taking of thumb impression or the signature of the accused 
does not stand on a different footing from the seizure of documents or articles or 
other facts of evidence from the person of the accused. Though he cannot be com- 
pelled to produce such evidence, it can be taken or seized from him. Thatis “an 
act of another to which he is obliged to submit ”, and not “the positive volitional 
evidentiary act’ of the accused, to use the language of the Supreme Court. Sec- 
tion 73 of the Evidence Act enables a Court to take such thumb impressions ; 
and the Central Act XXXIII of 1920 enables a police officer to take what is called 
the measurements of the accused, which include finger and foot-print impressions. 
That being so, it seems to me that the finger-print or the foot-print of the accused. 


+, 
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is a fact of evidence which he carries with him and the police officer who is authorised 
under the said Act may seize that evidence by taking his thumb-impresgyon to 
a piece of paper. In a Rangoon decision reported in King Emperor v. Nga Tun 
Hlaing}, in answering a contention that by directing the accused to make his finger- 
impression, the Court is, in effect, compelling him to provide evidence against 
himself, one of the learned Judges a constituted the Full Bench, observed 
thus at page 119 :— 

“ Such a contention is, however, in my view, inadmissible, since what really constitutes the evi- 
dence, viz., the ridges on this thumb, are not provided by him any more than the features of his coun- 
tenance are provided by him. All that he is asked to do is to display those ridges ; for better 
scrutiny the ridges are inked over and an impression is made on a piece of paper.” 

In a bench decision of the Calcutta High Court reported in Sailendra Nath v. State*, 
it was argued that the order directing specimen writings of the accused to be taken 
amounted to a direction of the Court compelling the petitioners to give evidence 
against themselves, and therefore offended Article 20 (3) of the Constitution ; and 
in support of that contention, the decision of the Supreme Court referred to above 
was relied on. But the learned Judges held that that decision was not any authority 
for the proposition that the direction to take specimen writings of a person who is 
accused of an offence amounted to a direction compelling him to give evidence 
against himself. If there is a direction to the accused to give his thumb-impression, 
then, with great respect, this decision may not be sound and may require reconsi- 
deration. On the question of taking the thumb impression or the handwriting 
of the accused, there are two decisions of our High Court, both rendered by my 
learned brother, Somasundaram, J. In Rajamuthukoil Pillai v. Periaswami Nadar?, 
there was a direction by the Magistrate to the accused to give his thumb-impression 
in Court, so that it might be compared with certain other documents, on which 
the complainant relied. The learned Judge held that the direction asking the 
accused to give his thumb-impression would amount to asking him to furnish evi- 
dence which is prohibited under Article 20 (3) of the Constitution, and therefore 
the accused cannot be compelled to give the thumb-impression as directed by the 
Magistrate. I respectfully agree with that decision, because that was a case where 
the accused was directed to give his thumb-impression, and not a case where it 
was taken from him. He cannot be compelled to produce evidence against hi 

But there can be no objection to a police officer taking the thumb impression of an 
accused for the purpose of his investigation. That was, in fact, the decision in 
the other case, Criminal Appeal No. 552 of 1955 (unreported), where the thumb- 
impression of the accused was taken by the Sub-Inspector of Police. Relying on the 
decision of the Supreme Court, it was contended that tnat evidence was hit by Arti- 
cle 20 (3) as it amounted to testimonial compulsion. But my learned brother 
repelled that contention with this observation :— 

“ But, so far as I am aware, their Lordships of the Supreme Court have not held that any state- 
ment taken by the police or anything done by the police in the course of investigation which is subse- 
quently produced before the Court as evidence is hit by sub-clause (g) of Article 20 of the Constitu- 


tion. In my opinion, the thumb-impression taken by the police on a slip of paper which was later 
on prod in Court cannot amount to testimonial compulsion.” 


These two decisions of my learned brother, Somasundaram, J., forcibly illustrate 
the general principle which I have endeavoured to evolve, namely, while the 
accused cannot be compelJed to produce any evidence against himself, such evidence 
a be taken or seized, provided, of course, such taking or seizure is legally permis- 
sible. 

It follows from the above discussion that the contention put forward by the 
learned counsel for the accused in this case that the symptoms observed by the 
doctor, P.W. 2, must be excluded from evidence cannot be accepted. The convic- 
tion was right, and the sentence was not excessive. The revision petition must 
therefore be dismissed. 

Somasundaram, F.—I agree and I have nothing to add. 


R.M. EEE Revision Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* PRESENT :—Mnr. Jusricg RAJAGOPALA AYYANGAR. 


‘G. Radhakrishna Chettiar and others .. Petttioners* 
7 * 


‘The State*of Madras represented by Secretary, Depart- 
ment of Health, Education and Local Administration and 
others .. Respondents. 


Madras Town Planning Act (VII of 1920), section 33——Acquisition of land uader—Power if arbitrary— 
‘Constitution of India (1950), Article 14—If offended. 


Interpretation of Statutes—One legislation i: ating isions of another—Subsequent amendments of 
the other legislation-—If gets incorporated pert E gi y 

Land Acquisition Act (I of 1894), section 17 (2)—Taking of immediate possession under—When could be 
resorted to. 


It is no doubt true that the two clauses (a) and (b) of section 33 of the Madras Town Planning 
Act provides for the acquisition of lands needed for purpose ofa scheme either under the Land Acqui- 
sition Act or under the Town Planning Act, though the financial results so far as the owners of the 
lands are concerned would be entirely different since the Land Acquisition Act provides for a parti- 
cular mode of determining the market value and for additional solatium, which is not provided for 
in the Town Planning Act. But on this score the section is not unconstitutional as violating the equal 
protection of the laws. It is only in cases of lands not mcluded ın the draft scheme, which it may 
be necessary to acquire by reason of variations which take place after the draft scheme is 
sanctioned, the authoritres are enabled to proceed under section 33 (a). In the case of lands covered 
-by notification under section 14 of the Act, the acquisition can be only under section 33 (b). 


But it is possible that in any particular case by a wanton delay in completing the acquisition 
within the period fixed by the Town Planning Act, resort can be had only to the provisions of the Land 
Acquisition Act, But this will only amount to a case of discrimination in the administration of the 
enactment. Since clauses (a) and (6) of section 33 of the Town Planning Act operate in different 
fields and provide for different contingencies they are not discriminatory under Article r4 of the 
Constitution. 

Where an Act of a legislature on one topic incorporates by reference some of the provisions in 
another enactment there is no automatic incorporation of the modifications made by later legislation 
dn the incorporated enactment. . 

The normal rule under the Land Acquisition Act and under the Town Planning Act is that 
possession of the acquired land could be taken only after the award of compensation. To this an 
exception has been made upon the urgency of the situation. It is the urgency that is at the basis of the 
grant and exercise of the special power conferred by section 17 (2) of the Act as amended in Madras, 


It is no doubt true that it is for the Government to be satisfied as regards the urgency and not 
for the Courts to mvestigate whether in its opinion the urgency is made out or not. But that does 
not mean that the Government can use the power in an urgency which has no relation to the need for 
entering in to immediate possession of the land to be acquired. The urgency contemplated by 
section 17 (2) of the Act is the urgency to enter and take possession of the land to be acquired imme- 
diately, ¢.g., for laying a road immediately which may not brook delay. The provisions of section 
17 (2) of the Land Acquisition Act cannot be resorted to to avoid the expiry of the three year period 
specified by section 34 of the Town Planning Act even though the said period was fast expiring and 
urgent action was called for to complete the acquistion before such period. Whether on the theory 
that the exercise of the power is in bad faith or on the principle of fraud on powers, when a Court 
finds that a power conferred by a statute has been used for a purpose not contemplated by the statute 
it is the duty of the Court to hold that the power has not been properly exercised and set aside the 
-exercise of that power. f 
Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of prohibition directing the respondents herein to forbea: from taking 
any proceedings under the Land Acquisition Act, and the Madras Town Planning 
Act for land acquisition of the properties of the petitioners for the Salai Road Ex- 
tension Town Planning Scheme, Tiruchirapalli, notified originally in the Fort St. 
-George Gazette, dated 21st November, 1950. 
M.A, Srinivasan and M.A. Rajagopalan for Petitioners. 
The Advocate-General (V. K. Thiruvenkatachari) and the Special Government 
Pleader (V. V. Raghavan) for Respondents Nos. 1, 2, 4 and 5. 
T. Ramakrishnan for C. A. Vaidialingam for third Respondent. 
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The Court made the following 

Orver.—This is an application under Article 226 of the Constitution for 
the issue of suitable directions in regard to proceedings taken under the Madras. 
Town Planning Act for the acquisition of certain land belonging to the petitioner 
for the purpose of forming certain roads under a scheme framed in the 
Tiruchirapalli Town. ° 

It is necessary to state a few facts to understand the points raised. The peti- 
tioners who are three in number are owners of the lands which are specified in the 
affidavit in support of the petition and which are all situate in Ward No. 3 of the 
Tiruchirapalli Municipality. By a notification issued under section 12 of the Madras. 
Town Planning Act, the Provincial Government required the Tiruchirapalli muni- 
cipality to prepare, publish and submit for their sanction a draft scheme on o1 before 
gist March, 1945. The municipality, however, did not submit the scheme within 
the time specified in this notification but they submitted it in the year 1950, and 
by an order, dated 29th July, 1950, Government sanctioned the Salai Roaa Town 
Extension Scheme. The notification of the sanction of Government to this scheme 
was published in the official Gazette under section 14 (5) of the Town Planning 
Act, on 21st November, 1950. Under the scheme as thus sanctioned and published 
certain lands belonging to the three petitioners have been specified as being required 
for the purpose of making a road. The legal effect of so specifiying the lands as. 
required for the purpose of the scheme is to be found in section 34 of the Town Plan- 
ning Act which enacts: 

“In cases falling under clause (b) of section 33 a notification under section 14 shall, notwith- 
standing anything contained in the Land Acquisition Act, 1894, operate in respect of any land for 
the purposes of the scheme asa declaration under section 6 of the said Act, and no further 
declaration shall be necessary, but it shall not be incumbent on the State Government, or officer 
authorised in that behalf, to take immediate steps for the acquisition of such land. Provided that if 
the land is not acquired within three yearsfrom the date of the notification, it shall cease to have 
effect as a declaration under section 6 of the Land Acquisition Act, 1894 ”. 

Though by the notification an extent of about 16 acres were specified as re- 
quired, the Commissioner of the municipality who was the responsible authority, 
confined his acquisition to 11 acres out of it and this is the extent of land, the pro- 
ceedings for whose acquisition is the subject-matter of controversy in this writ petition. 


__ It will be seen from the terms of section 34 which I have set out above that if 
the provisions of that section were to be availed of, the land would have to be acquired 
within three years from the date of the notification. As the date of the notification, 
that is, the publication inthe official Gazette under section 14 (5) wason 21st 
November, 1950, the acquisition to be effective under section 34 had to be completed 
before 21st November, 1953. A decision of a Bench of this Court has interpreted 
the expression “ acquired within three years from the date of the notification ’” 
occurring in section 34 as meaning that the acquisition must be completed in the 
sense of possession being taken within the time there specified (Vide Bommanna Che- 
ttiar v. The Province of Madras1.) In order to conform to the time limited by this 
section, Government published a notification under section 17 (2) of the Land Ac- 
quisition Act (1 of 1894) as amended by this State Legislature and directed the res- 
ponsible authority to take possession of the land with immediate effect. This 
notification was on 26th Qctober, 1953 and it is stated by the respondent that pos- 
session of the various portions of the lands were taken on the 15th, 16th and 19th 
November, 1953 and that the acquisition was, therefore, completed within the three 
years specified in the last portion of section 34. 


The petitioners have been objecting to the acquisition on the merits and have 
been contesting its legality ; and the point that arises for consideration in this Writ 
Petition is the validity of this acquisition completed in the manner which I have 


set out above. < 


Several contentions have been raised by the learned counsel for the petitioners. 
which I shall set out ; but, in view of the conclusion which I have reached on certain 
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of these objections to the legality of this acquisition, I do not propose to deal finally 
with most of these. 


_ _ The first objection was to the validity of the scheme under which the acquisltion 

is being made, It was urged that when Government fixed a time limit within which 

the municipality should submit a draft scheme there was no power in the Govern- 

ment to extend the time so limited and ihat their power was exhausted when once 

the time originally fixed lapsed ; and that, without a fresh notification under section 

A the municipality could not submit a scheme in pursuance of the original noti- 
cation. 


Section 12 runs thus: 


In this connection learned counsel for the petitioners relied upon the decision 
of the Supreme Court reported in Strawford Mfg. Company Lid. v. Gutta Mill Workers? 
Union. Prima facie it appears to me that there is not much substance in this conten- 
tion. Under section 13 of the Madras General Clauses Act : 

“ Where an Act confers a power or imposes a duty, then the power may be exercised and the 
duty shall be performed from time to time as occasion requires.” 

If, under section 13, there is a power to require a council to submit a scheme 
before a date and the State Government have a right to fix any date they considered 
proper, in my judgment they have a power to alter that date. The theory that 
when once a date had been fixed, their power becomes exhausted does not appeal 
to me as sound. ‘The point involved in the decision by the Supreme Court is wholly 
different from that which arises on the construction of section 12 and I do not consider 
it necessary to discuss the ratio of that decision. 


The question, however, as to whether when the Government have varied the 
dates fixed by them from time to time, the date of the first notification under section 
12 or that last one in pursuance of which the municipality actually submits a scheme 
that ought to be taken as the relevant date for fixing ihe market value of the land 
under section 35 (2) (4) is quite a different one. A Bench of this Court has held 
that in case where Government have extended the time by a notification the date 
of the last notification fixing the date ought to be taken as the date of the publication 
of the notification under section 12 within the meaning of section 35(2) (a). As 
I stated before in view, however, of the conclusion that I have reached as to the vali- 
dity of this acquisition, it is unnecessary to proceed further with this point, which 
relates merely to the basis upon which the compensation for the acquisition, if valid, 
ought to be assessed. 


The next point that was urged was that the formalities which were required 
to be observed by the municpality before submitting the scheme as se: ouc ın the 
relevant rules under the Town Planning Act were not observed and that conse- 
quently the draft scheme submitted by the municipality was not valid and that this 
vitiated the scheme as published. I do not consider that there is any substance 
in this point, in the face of the terms of section 14 (6) of the Act. Sub-section (5) 
provides : 

“ The sanction of the State Government to a scheme under sub-section (3) (a draft scheme sub- 
mitted by the municipality after considering the objections that might be made to it) shall be published 
by notification in the cial Gazette, and such notification shall state at what place and time the 
acheme will be open to the inspection of the public” 
and sub-section 14 (6): 


“A notification published under sub-section (5) shall be conclusive evidence that the scheme 
has been duly made and sanctioned. The scheme l have effect from the date of publication of 
such notification, aħd the execution of the scheme shall be commenced forthwith ”. 








1. (1953) 8.C.J. 104. 
36 
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In view of the categorical declaration that the notification is to be conclusive 
evidence of the scheme having been duly made any pre-existing informality in the 
formulation of the scheme is shut out from consideration thereafter. 


The next objection that was raised was as regards the constitujional validity 
of section 33 of the Town Planning Act which relaves to the acquisition of immovable 
property for purposes of town-planning. Section 33 as it now exists runs thus: 

“ Immoveable property required for the purpose of a town-planning scheme shall be deemed 
to be land needed for a public purpose, within the meaning of the Land Acquisition Act, 1894, and 
may be acquired 

(a) under the said Act, or 
(b) under the said Act as modified in the manner hereinafter provided in this chapter.” 


The argument of the learned counsel for the petitioners was that it gave to 
the acquiring authorities an orbitrary and unfettered discretion to proceed either 
under the Land Acquisition Act simpliciter or under that Act as modified by the 
provisions of the Madras Town Planning Act. The essential difference between 
the modes of acquisition indicated by the alternatives (a) and (b) are to be found 
in the differences as regards (a) the date as on which the market value of the pro- 
perty acquired is to be ascertained and (b) the solatium of 15 per cent. provided 
for the compulsory acquisitions under the Land Acquisition Act which is excluded 
under the modifications introduced by the Town Planning Act. The basis of the 
determination of compensation to be awarded for land acquired under the Land 
Acquisition Act is to be found in section 23 the material portions of which I shall 
now set out: 

ag. (1) In determining the amount of compensation to be awarded for land acquired under 


) 
this Act the Court shall take into consideration first the market value of the land at the date of the 
* publication of the notification under section 4 (1) ” and 


“29. (2) In addition to the market value of the land as above provided, the Court shall in 
every case award a sum of Rs. 15 per centum on such market value in acquisition.” 
Section 35 of the Madras Town Planning Act provides the modifications to 
sections 23 and 24 of the Land Acquisition Act in these terms: * 

“S. 35 (1). The provisions of sections 15, 23 and 24 of the Land Acquisition Act, 1894, 
shall have no application in cases falling under clause (b) of section 33. 

(2) In such cases, the Collector and the Court shall in determining the amount of 
compensation to be awarded for the land acquired, take into consideration—(a) the market value 
of he land at the date of the publication of the notification under section 10, or section 12 as the case 
may be ; 
and the other provisions which follow do not provide for the grant of the solatium 
of 15 per cent. referred to in section 23 (2) of the Land Acquisition Act. At first 
sight, therefore, it looks as if the responsible authority has a right to proceed 
under the Land Acquisition Act or the Town Planning Act in the matter of 
acquiring the land needed for the purpose of the scheme, though the financial 
zesults so far as the owners of the lands are concerned would be enrirely different 
in the two cases. I therefore requested the Advocate-General to assist me with his 
argument as regards the validity of this section and I am opliged to him fer his 
assistance. After hearing him I am satisfied thai the section is not unconstitutional 
as violating the equal prptection of the laws guaranteed by Article 14 of the 
Constitution. 


Section 33 assumed its present form as a result of an amendment effected py 
Madras Act IV of 1934. Originally section 33 ran: 

“ Immoveable property required for the purpose of town plang og scheme shall be deemed to 
be land needed for a public purpose within the meaning of the d Hae peace Act, 1894, and may 
be acquired under the said Act, modified in the manner provided in this pter.” 

In the statement of objects and reasons which accompanied the Bil I of 1934 
which ultimately became Act IV of 1934, the purpose of this amendment is thug 
set out: 


Under section 34 of the Madras Town Planning Act, 1920, ;ands re quired for the purpose of 
town planning scheme have to be acquired within three years from the date of the notification under 
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section 14 of the Act, publishing the sanction of the local Government to the scheme ; and Govern- 
ment have no power to acquire such lands under the provisions of the Land Acquisition Act after the 
lapse of this period of three years. The only course open in such cases is to revoke the scheme under 
section 15 of the Act and then start proceedings afresh by issuing a notification under section 12. 
This procedure involves a great deal of inconvenience and delay. It is, therefore, proposed to amend 
the Act so as to"provide for the uisition of lands required for town planning eme either (a) 
under the Lan@ Acquisition Act, or b) under that Act as modified in the manner provided in sections 
34 and 35. Acquisition under (6) will as now be permissible only within the period of three years 
prescribed by section 34 ; but acquisition under (a) that is, under the Land Acquisition Act will be 
permissible at any time whether during or after this period of three years and the owner will be entitled 
to solatium of 15 per cent. prescribed by section 23 (2) of the Act.” 

To understand the real purpori of sub-clause (b) of secon 33 it is necessary to 
refer to section 34. This enacts: 

“In cases falling under clause (b) of section $3 a notification under section 14 shall, notwith- 
standing anything contained in the d Acquisition Act, 1 operate in respect of any land for 
the purposes of the scheme as a declaration under section 6 of the said Act, and no further declaration 
shall be necessary, but it shall not be incumbent on the State Government, or officer authorised in 
that behalf to take immediate steps for the acquisition of such land. Provided that if the land is not 
-acquired within three years from the date of the notification, it shall cease to have effect as a decla- 
ration under section 6 of the Land Acquisition Act, 1894.” 

The scheme of the provisions is broadly this. When in pursuance of the 
directions of the Government under section 12 of the Town Planning Act, a 
municipality draws up a scheme, the draft scheme has to contain matters specified 
in section 13. Sub-clause (d) of section 13 (1) requires the scheme to contain 
“a full description of all the details of the scheme under such clauses of section 4 
as may be applicable ;°’ and the next sub-clause, viz., (e) refers to “an estimate 
of the cost of the scheme”. When one turns to section 4 one of the matters to 
be provided in the scheme is: 


«c 


4 (d). The acquisition by purchase, exchange or otherwise, of any land or other immoveable 
property within the area included. in the scheme whether required immediately or not”. 

Under the rules framed under the Town Planning Act, rule 38, requires the muni- 
cipality when preparing a scheme to submit the following statements, one of such 
being a statement vide 38 (iii) in Form No. 9 showing the lands proposed to be 
acquired ; and Form No. g sets out “ the description of the lands to be acquired ” 
and “purposes for which the acquisition is to be made” ; and in the estimated cost 
of the scheme which the municipality is directed to prepare, it is required to set 
-out in Form No. 11 (vide rule 39) “the cost of acquisition of the lands for roads and 
lands and for other purposes’. It is the scheme with these details that is submitted 
to the Government under section 14. When the Government sanction it under 
‘section 14 (5) and that sanction is published in the Gazette it acquires statutory 
force under section 34 which I have already set out. The statement in the notified 
scheme that the lands are required for the purpose of making roads, etc., within the 
scheme operates as it were as a declaration under section 6 of the Land Acquisition 
Act. The effect of these provisions is therefore to require the local authority in 
the first instance to determine the identity and extent of the lands which are required 
for the purpose of the scheme and include them in Form No, 9, appended to the 
draft scheme. When this is approved by the Government and is published in the 
official Gazette section 34 becomes attracted to the notification with the result 
that it operates as a statutory declaration acquisition. It is not, therefore, as if 
the responsible authority has a right in every case of an option to acquire land 
either under section 33 (a) or under section 33 (b). In the case of lands covered 
by the notification under section 14, they can proceed only under sections 34 and 
35, that is under section 33 (b). In the case, however, of lands not included in 
the draft scheme, which it may be necessary to acquire by reason of variations which 
take place after the draft scheme is sanctioned, the responsible authority is enabled 
to proceed under section 33 (a). As thus there is no identity in the class of owners 
who fall under the provisions of sections 33 (a) and 33 (b) there is no discrimination 
between the persons falling in the same class so as to attract any argument regarding 
violation of Artécle 14. 


There is, however, one matter to be mentioned and that is that if the res- 
-ponsible authority does not complete the acquisition within the period of three years 
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of lands included in a scheme and there is need to acquire such lands the acquisi- 
tion could be only under the Land Acquisition Act. But this by itself would not 
invalidate the provision but might give rise to a complaint of discrimination im 
the administration or enforcement of the Law. If, therefore, the responsible 
authority showed promptitude in making the acquisition within the Period of three 
years in the case of some owners, but wantonly defaulted to avail themselves of 
the statutory provision within that period so as to give the benefit of the provisions. 
of the Land Acquisition Act and the extra compensation that could be got thereby 
to certain other owners, it would be a case of discrimination in the administration 
of the enactment for which there would be suitable remedies for the aggrieved 
owners. In view, however, of section 33 (a) and 33 (b) operating so to speak 
in different ficlds, there is, in my opinion, no substance in the objection that 
section 33 (b) is void as discriminatory under Article 14. This contention, there- 
fore, has to be rejected. 


The next ground of objection was based on either the non-availability or the 
improper use of the provisions of section 17 (2) of the Land Acquisition Act. I 
have already adverted to the fact that the notification of the sanction of the Govern- 
menc under section 14 was published in the Fort St. George Gazetle on 21st Novem- 
ber, 1950 and so the three-year period within which acquisition under section 34 
could take place would have expired on 21st November, 1953. ‘The municipality 
apparently did not do much until almost the end of the period, in the matter of 
taking steps to complete the acquisition of the lands, now in dispute. On 26th 
October, 1953, Government published a notification purporting to be under section 
17 (2) of the Land Acquisition Act as modificd by the State Legislature. Section 
17 provides for the Collector taking immediate possession of the land in cases of 
urgency. Section 17 (2) of Act I of 1894 enacts : 

“ Whenever owing to any sudden change in the channel or any navigable river or other unfore- 
seen emergency it becomes necessary for any railway administration to acquire the immediate posses- 
sion of any land for the maintenance cf their traffic or for the purpose of making journey on river 
side or ghat station or of providing convenient connection with or access to any such station, the 
Collector may immediately after the publication of the notice mentioned in sub-se€tion G) and with 
the previous sanction of the appropriate Government enter n and take possession of such land 
which shall thereupon vest absolutely in the Government free from all encumbrances.” 

The sub-section was amended by Madras Act XXI of 1948 and to the cases of 
urgency mentioned in the Central enacmtment the following were added : 

“ (b) Whenever in the opinion of the Collector it becomes necessary to acquire the immediate- 
possession of any land— 

(i) for the purpose of any library or educational institution or 

(ii) for the construction, extension or improvement of ‘ 

(a) Any building or other structure in any village, for the common use of the inhabitants of 
such village, or 

(b) Any godown or any society registered or deemed to be registered under the Madras Co-- 
operative Societies Act, 1932, or 

(c) Any dwelling house for the poor, or 

(d) Any irrigation tank, irrigation or drainage channel or any we], or 

(e) any road.” 
After this amendment the State Government could direct the Collector to take 


poren of the land when there was any urgency as regards the purposes which 
ve been set out in the amendment. 


Two points were made by the learned counsel for the petitioners. The first 
was based on the language used in section 33 (6) which runs : 

“ Under the said Act (i.¢., the Land Acquisition Act I of 1894) as modified in the manner herein- 
after provided in this chapter”. 
The argument was that by reason of this sub-clause, there was an incorporation of the 
provisions of the Land Acquisition Act as it stood in 1934 into the Madras Town 
Planning Act, and that any later amendments effected to the Land Acquisition Act by 
subequent legislation would not apply automatically to proceedings under section 33 (6); 
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of the Town Planning Act. Counsel relied on the general rule of interpretation 
that wkere an act on one topic incorporates by reference some of the provisions 
in another enactment, there is no automatic incorporation of the modifications 
of those provigions made by latter-legislation in the incoporated enactment. See 
Maxwell on {nterpretation of Statutes, 10th Edition, page 194. Hindustan Co-opera- 
tive Insurance Society v. Secretary cf State1, He also relied on the decisoin of the Privy 
Council as well as that of a Division Bench of the Calcutta High Court in Cor- 
poration of Calcutta v. Omeda Khatun*, In vicw, however, of the conclusions I have 
reached on the argument based on the construction of section 17 (2) of the Madras 
Amendment I do not propose to decide finally whether this submission of the counsel 
as regards the effect of incorporation is correct or not. My inclination, however, 
is in favour of the submission of the petitioners. 


The point that I just now referred to arises this way. The normal rule under 
the Land Acquisition Act and under the Transfe: of Property Act is that possession 
could be taken only after the award of compenstion. To this an exception has 
been made based upon the urgency of the situation. It is this urgency which is 

" at the basis of the grant of the spe. ial powe! conferred by section 17 (2) of the Act 
I of 1894, as also that which underlies the amendments effected by Madras Act 
XXI of 1948. In the affidavit in support of the application for the writ, the peti- 
tioners challenged the validity of the notification of Government, dated 26th Octo- 
ber, 1953, purporting to be unde: section 17 (2) as amended in Madras, on the 
ground that it was a fraudulent exercise of the power conferred upon the Govern- 
ment. The answer of the respondent is to be found in paragraphs 3 and 4 of the 
-counter-affijavit which has been sworn to by a Deputy Secretary to the Govern- 
ment, In this it was stated : 

“ Paragraph 3.~~-The lands of the petitioners mentioned above were included in the notification, 
published on 21st November, 1950. Under section 34 of the Madras Town Planning Act, the notifi- 
cation under section 14 of the said Act has the effect of the declaration under section 6 of the Land 
Acquisition Act and the lands specified in the notification had to be acquired before the expiry of three 
-years from the datg of the sanction of the scheme, i.e., before 22nd November, 1953. 

Par — mmissioner of the Tiruchirapalli Municipality informed the Special 
Deputy akas, (ag Acute Tiruchirapalli, ane R.G. CG e of 1953; dated 22nd 
September, 1953, that the Council resolved to acquire the lands mentioned in the schedules sent by 
him to the formation of the scheme roads in the Salai Road Town Planning Scheme and that the time- 
limit for the acquisition of the lands under the Town Planning Act was short and that the lands specified 
in the Government, G.O. No. 2710-P.H., dated agth July, 1950, had to be acquired before 22nd 
November, 1953.” 

He therefore requested the Special Deputy Collector to take early action on the 
proposals and acquire the lands in question under the Town Planning Act before 
the expiry of the time limit, 22nd November, 1953. In paragraph 5 the same idea 
is continued and after referring to the fact that the three-year period specified in 
scction 34 was coming to an end on aist Novemter, 1953, the counter-aflidavit 


proceeds : 

“ In view of the urgency, the Government directed under section 17 (2) of the Act that posses- 
sion of the lands be taken immediately on the publication of the notice under sectien 19 (1) of the 
Act.” 


After the lands vested in the Government they handed qver the lands 10 the third 
respondent (the municipality). It is, therefore, clear from this affidavit that the 
urgency which influenced the Government to take action under section 17 (2) 
was wholly the necessity to complete the acquisition before 21st November, 1953. 


The question is whether the power in regard to section 17 (2) was validly 
exercised in the present case. It is not in dispute that it is for the Government to 
be satisfied as regards the urgency and not for the Court to investigate whether in 
its opinion the urgency was made out or not. In this connection itis sufficient to 





1. (1931) 61 M.L.J. 864: L.R. 58 LA. 259: 2. (1955) 60 C.W.N. 319. 
LL.R. 59 . 55 (P.G.). 
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refer to the decision of this Court in Natesa Aasari v. State of Madras}, where Venkata- 
rama Ayyar, J., delivering the judgment of the Bench said : > 

“ What all is required under section 17 (4) is that the Government must be satisfied that there- 
is such urgency as is contemplated by section 17 (1). If they are so satisfied they ae entitled to pass 
an order under section 17 (4) suspending the application of section 5 (a) and that*is what has been. 
done in this case”. e 
But this is far from authority for the proposition that the urgency that is referred to 
in section 17 (2) and which is the basis for the order to take immediate possession: 
of the land before the award of the acquiring officer, might be an urgency which 
does not arise from the necessity to enter on the land, the necessity for having a 
road immediately which might not brook delay, but might arise out of the neces- 
sity to prevent the expiry of the three-year period specified at the end of section 34 
of the Town Planning Act. Ifa power is conferred which requires to be used 
only for a particular purpose the use of that power for any other purpose cannot be 
justified. The form and the nature of the power in the present case itself imposes 
a limitation based upon the purpose for which the power is to be used. If that 
purpose is not pursued the power is not available; and when it is made clear 
to the court that the power has been utilised for a purpose not contemplated ~ 
by section 17 in my judgment it is the duty of the Court to hold that the 
power has not been properly exercised and therefore to set aside jhe exer- 
cise of that power. It matters little whether the conclusions that I have 
reached above is rested on the theory that the exercise of the power is in bad faith 
(not in the sense that the authorities were actuated by improper motives but that 
it has been utilised for a purpose for which it was never intended) or whether it 
is rested on the principle of a fraud on the power as understood in the law relating 
to powers. In my opinion, the present case falls within that line of cases which 
Lord Sumner had in view when he referred in Norma v. Bombay Municipal Commis- 
sioner®, to cases in which it has been held that 

“the powers conferred only for a statutory purpose cannot be validly exercised for a different 
purpose....Such an exercise of the powers is outside the Act which confers them”. 
In this view the notification under section 17 (2) of the Act was beyond the jurisdic- 
tion of the Government ; with the result that there was no completed acquisition 
within the period of three years fixed by scction 24 of the Madras Town Planning 
Act. The consequence of this is that the acquisition cannot be effected under 
sections 33 (b), 34 and 35 and the proceedings had to get award passed in the present 
case must, therefore, be set aside as beyond the jurisdiction of the relevant autnorities, 

The Writ Petition succeeds and the rule nisi is made absolute. The petitioner 
is encitled to his costs. Counsel’s fee Rs, roo. 
R.M. ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KrisHNaswamMi Nayupv. 


Pichuratnam Ayyar .. Appellant* 
v. 
A. Muthuratnam Ayyar and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), section 4 (d)—Exemption in cases of house property, in 
a municipality— House propertp’*-Meaning of. or Aa 

‘ House Property’ in Clause (d) ‘of section 4 of the Madras Agriculturists’ Relief Act means 
not only the house and the site on which the house stands but also the site that is appurtenant to the 
house and which is necessary for its enjoyment. It includes garden, compound and yard which 
are enjoyed as part of the house. The mere existence of a compound wall with a doorway between 
the house and the garden is not sufficient to treat the garden as an independent site intended for a 
different purpose so as to take away the case from the scope of section 4 (d) of the Act. 

Appeal against the decree of the Court of the Subordinate Judge of Tiruchira- 
palli in A.S. No. 299 of 1950, preferred against the decree of the District Munsif 


of Ariyalur in O.S. No. 398 of 1949. in R 





1. (1953) 2 M.L.J- 684. ~ 2. (1918) L.R. 45 LA. 125 at 129, 
* S.A. No, 671 of 1953. 15th March, 1956. 
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N. Suryanarayana for Appellant. 
R? S. Desikan and K. Raman for Respondent:. 


The Court delivered the following. 

JupamEyt.—The only question that requires to be determined in this appeal 
is as to whether the defendants are entitled to relief under the Madras Agricul- 
turists’ Relief Act IV of 1938. The suit is on hypothecation bond and the 
interest stipulated was 8 per cent. annum, compound interest. The plaintiff 
claims exemption under section 4 fn) of the Act which says 

“that the provisions of the Act will not affect any debt contracted on the security of house 

property alone in a municipality, a cantonment, or a panchayat which was a union before the 26th 
August, 1930”. 
The property is situated within the limits of the Union of Ariyalur and the question 
is whether the property is ‘ house property’. The property in question consists 
of a brick-built house in Survey Number 207 and the back portion of itis on Survey 
No. 201, but both are adjacent to each other being separated by a compound wall. 
The property is probably situated in a corner at the junction of two streets ; the 
front portion is situated in S.F. No. 207 in Ponnuswami Aranmanai Street 
while the rear portion is on S.F. No. 201 in Kotha Street. 


It is found that in the adjacent plot garden crops are raised and there is also 
a thatched house, a well and a latrine in that garden. It is common ground that 
the well and the latrine are intended for the use of the occupants of the house. The 
question, therefore, is whether the property would come within the meaning of 
house property under section 4 (d) of the Act. The Courts below took different 
views, the appellate Court holding that the property in question must be considered 
as house property on the application of the provisions of section 4 (d). I have 
been referred to a judgment by a Bench of this Court to which I was a party in 
Subbarayulu v. Venkataramanamma+, where we approved of ihe meaning given to 
the expression ‘‘ House Property ” in Ponnambalam Chetty v. Ambalam Raman Chetti? and 
it was held that “ House iy ast ”? in the clause means not only the house and the 
site on which the house stands but also the site that is appurtenant to the house and 
which is necessary for its enjoyment. It includes garden, compound and yard 
which are enjoyed as part of the house. If, however, there is an independent 
site which is intended for a different purpose such as building and is treated as a 
separate unit by the parties and also in the assessment registers of the panchayat 
union or the municipality it should be treated as not forming part of the house, 
property and if such item is included in the mortgage deed along with the other 
house property the clause does not apply as the security was not created on the 
house property alone within the meaning of the clause. In the present case it is 
alleged that it is an independent site, treated as a separate unit and there was a 
separate survey number and that therefore the garden portion could not be treated 
as part of the house property. But the test is whether the garden portion is neces- 
sary for the enjoyment of the house as to which there can be no doubt as the well 
and the latrine situated in the garden are intended for the use of the occupants 
of the house and therefore the garden must be considered as an appurtenant to 
the house and is necessary for the enjoyment by the occupants of the house. The 
mere existence of a compound wall between the housé and the garden, with 
assumably an access by a doorway to the garden, is not sufficient to treat the 
garden as an independent site intended for a different purpose and on the facts 
of the case I am satisfied that the learned Subordinate Judge took the correct 
view in exempting the mortgage debt from the applicability of the provisions of 
the Madras Act IV of 1938. 

Another contention was raised by Mr. Suryanarayana that in any event 8 
per cent. compound interest on the mortgage sum was usurious under the provisions 
of the Usurious Loans Act as the defendants are agriculturists. This contention, 





$ 1. (1952) 2 M.L.J. 880 : I.L.R. (1953) Mad. A (1939) 2 MLL.J. 233 : LL.R. (1939) Mad. 
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however, was not raised or argued in the Courts below and it is not open to the 
appellant to raise it for the first time in Second Appeal. The Second Appeal fails 
and is dismissed but in the circumstances there will be no order as to costs. No 
leave. an) 
R.M. Appral dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE GOVINDA MENON AND MR. Justice BASHEER ARMED 
SAYEED. 


P. J. Francis .. Appellani* 
v 





P. J. Verghese and others .. Respondents. 


Succession Act (XXXIX of 1925), section 265—Notification by the Madras High Court under—Subordinate 
Judges—If can take cognisance of contentious proceedings. 

Under section 265 of the Indian Succession Act, the High Court is empowered to appoint such 
judicial officers within any district to act for the District Judge as delegates to grant probate and letters 
of administration in non-contentious cases. The notification issued by the Madras High Court in 
1939 authorising Subordinate Judges to take cognisance of any proceedings under the Indian Succes- 
sion Act cannot be construed as clothing the Subordinate Judges with any greater right contrary to 
provisions of section 265 (1) of the Act When once a contest is raised with regard to an applica- 
tion for letters of administration, it is the duty of the Subordinate Judge to return the same for 
presentation to the proper Court on the ground that he had no jurisdiction. 

Appeal against the order of the Court of the Subordinate Judge of South 
Malabar at Palghat, dated the 16th day of February 1954 and made in O.P. No. 


50 of 1953. 

P. Anandan Nair and K. V. K. Kurup for Appellant. 

T. C. Raghavan for Respondents. 

The Judgment of the Court was delivered by 

Govinda Menon, F.—This is an appeal under section 299 of theeIndian Succes- 
‘sion Act against the grant of letters of administration with a copy of the will annexed 
of one Rev. Father Antony Paliyoor alias Antony Kathanar who died at Trichur 
on 14th March, 1950, in favour of the petititioner in the lower Court, P. J. Verghese. 


The application was made before the Subordinate Judge of South Malabar 
at Palghat for the grant of letters of administration. The same was opposed by a 
number of respondents of whom the second respondent, the appellant before us, 
in his counter, dated 23rd July, 1951, pleaded that the Subordinate Judge had no 
jurisdiction to grant the relief prayed for in the petition. Various other points 
were raised such as the genuineness of the will, his testamentary capacity and other 
matters. The learned Subordinate Judge holding that the will is genuine and 
finding the points raised by the respondent before him against the respondent directed 
that letters of administration as prayed for will be granted to the petitioner subject 
to the usual conditions. The question is whether he was justified in doing so. 


Under section 265 of the Indian Succession Act the High Court may appoint 
-such judicial officers within any district as it thinks fit to act for the District Judge 
as delegates to grant prebate and letters of administration in non-contentious 
„cases within such local limits as it may prescribe. There is a proviso to the section 
with which we are not concerned. 


This Court, in pursuance of that power, issued a notification in 1939 to the 
-effuct that all Subordinate Judges do take cognisance of any proceedings under 
the Indian Succession Act, 1925 which cannot be disposed of by District Judges. 
It is prob-bly on the streng:h of this notification that the Subordinate Judge felt 
that he was clothed with authority. But the difficulty is that it is not open to the 
High Court to issue any notification which is contrary to the prqvisions of section 
-265 (1). That being the case no notification issued by the High Court could clothe 
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a Subordinate Judge as a delegate of the District Judge to issue letters of administra- 
dion in contentious matters. There is no doubt whatever that the case in question 
isa contentious one. Such being the case when once a contest is raised with regard 
to an application for letters of administration, the duty of the Subordinaie Judge 
was to have feturned it for presentation tä the proper Court on the ground that he 
had no jufisdiction. That procedure has not been followed in this case. As 
Mr. Raghavan says it is due to the fact that, though in vague terms the objection 
to jurisdiction was taken in the counter, it does not seem to have been made the 
subject-matter of an issue for decision or argued before the learned Subordinate 
Judge. But the fact that the parties did not raise the question as to want of juris- 
diction or even acquiesced in the jurisdiction of a Court would not. éònfer on 
the Court a jurisdiction which it has not. See the decisions of the Privy Council 
in Ledgard v. Bull’ and in Minakshi v. Subramaniya?*. 


In these circumstances we feel that the Subordinate Judge has granted the 
letters of administration without due authority or jurisdiction. His order has 
therefore to be set aside. It is accordingly set aside and O.P. No. 50 of 1953 is 
remanded to the District Court of South Malabar to be retried on merits. As the 
objection has not been taken by the appellant in the Court below he will not be 
entitled to any costs. 

RM. Qrder set aside. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mr. Justicg RAMASWAMI.. 





Mahalingam Pillai .. Appellant® 
0. 
Amsavalli .. Respondent. 


Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949), section 5 (1) (b) and Hindu Marriage 
Act (XXV of 1955), sections 10 and 13-—~Alimony pendente lite—Grant of—Principles—Methods of enforcing 
such orders. E 

While under the Madras Act VI of 1949 a husband was entitled to apply for dissolution of a 
marriage on the ground that his wife is the concubine of any other man or is lea the life of a prosti- 
tute, section 1g of the Central Act XXV of 1955 provides that only living in adultery is a ground 
to dissolution of marriage and in all other cases the only remedy is judicial separation under section 10 
of the Act, 

[‘ Concubine’ and ‘living in adultery -Terms explained.] 

The allowance of temporary alimony is not regarded as a matter of right, but as a matter within 
the discretion of the Court. Such discretion, however, is not arbitrary but judicial in character 
controlled by more or less well established principles of law. As for the funds to enable a wife to 
satisfactorily defend the proceedings, against her, she is entitled as a matter of right to a reasonable 
amount irrespective of the merits of the case, except in cases where the husband is able to prove that 
the wife is being supported by the co-respondent and is not in need of his support. Py 

Orders granting alimony pendente lits could not only be executed by the wife but where these 
payments are made a condition precedent for the taking up of the trial of the petition or hearing 
‘of an appeal therefrom and if these are not complied with, the petition or appeal can be dismissed. 

Appeal against the orde: of the Court of the Subordinate Judge of Kumbakonam, 
dated the 8th February, 1954, in O.P. No. 43 of 1953. 

K. S. Desikan for Appellant. 

K. S. Naidu for Respondent. 

The Court delivered the following 


Jopement.—This is an appeal preferred against the order made by the learned 
‘Subordinate Judge of Kumbakonam in O.P. No. 43 of 1953. 


The facts are: The appellant-petitioner before us Mahalingam Pillai is 


the husband of the respondent Amsavalli, The appellant is a residert of Poundari= 
gapuram village and the respondent is a resident of Abhishekamangalam village 
A aaa 


rm (1 LLR. 9 All. 191 (P.C.). Mad. 26 (P.C). 
2 (iges LR. 14 LA. 160: ILR., a 
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in Nannilam Taluk. The married life of this couple proved short-lived. The case 
for the husband in a notice which he gave before filing this O.P. was that the res- 
pondent had left him to lead an openly immoral and improper life. In this peti- 
tion his case was that she had eloped with one Saravana Pillai, P.W. 4, of Maruvan- 
cheri in Nannilam Taluk in January, 1952 and has been living with hfm as his con- 
cubine openly. The case for the wife was that this appellant has haf incestuous 
ie with his sister Gundu Achi and that on that account there were quarrels 
and finally the petitioner beat her, removed her tali, branded and drove her away 
from his residence. The petitioner has come to Court on the foot of the allegations 
set out above for dissolution of marriage under section 5 (1) (b) of Madras Act 
VI of 1949. 

The learned Subordinate Judge held that the petitioner had not proved his. 
case for dissolution of marriage and dismissed the petition. Hence this appeal. 


In the lower Court the respondent applied that her husband might be directed 
to provide her with costs for defending the application and for alimony pendente lite. 
The learned Subordinate Judge without unfortunately being fully acquainted with 
the law on the subject directed the petitioner to pay Rs. 100 by way of costs and 
refused to provide for alimony pendente lite on the ground that a charge of unchastity 
has been made against the wife and had to be enquired into. It would appear 
that the petitioner has paid those costs to the wife. In appeal the wife applied 
once again for the appellant being directed to furnish her with a sum of Rs. 200 
towards defending the appeal and alimony pendente-lite at Rs. 30 per month during 
the pendency of the appeal. Basheer Ahmed Sayeed, J., directed the appellants 
to pay Rs. 100 towards costs for defending the appeal and Rs. 25 per month towards. 
maintenance as alimony pendente lite during the pendency of the appeal. The peti- 
tioner who is said to have movable and immovable properties worth Rs. 9,500 
has contumaciously refused to comply with this order apparently hoping that the 
wife who had lost recently her father, who has been supporting her till now, would 
give up her defence and enable him to have a walk-over. The bearing of this 
contumacious refusal to comply with the direction of Basheer Ahmed Sayeed, J.’s 
order * wil] be discussed presently. 

Two points that arise for determination in this appeal are: Firstly, whether 
on the facts alleged a case of concubinage or prostitution or living in adultery 
has been made out ; and secondly, what is the scope and extent of and the conse- 
quence of the contumacious non-compliance with the order of Basheer Ahmed 
Sayeed, J., regarding the payment of costs and alimony pendente lite. 


Point 1 :—Under section 5 (1) (b) of Madras Act VI of 1949 a husband would 
be entitled to dissolution of marriage on the ground that the wife is the concubine 
of any other man or is leading the life of a prostitute. This Act has been repealed 
and superseded by the Central Act XXV of 1955, viz., the Hindu Marriage Act. 
Under section 13 of Act XXV of 1955 the ground set out above as it stands will not 
be available because for divorce under section 13 the only relevant ground in the 
circumstances of this case would be living in adultery and anything else would only 
be a ground for judicial separation under seclion 10 of the said Act, where one 
of the grounds ig that the other party, after the solemnization of the marriage had 
sexual intercourse with agother person other than his or her spouse. I need not 
point out that in asmuch as an appeal is a continuation of the suit or petition and 
Act XXV of 1955 has replaced the local Act VI of 1949, the appellant would be 
entitled also to invoke the benefits under the new Act provided there are materials. 
on record already and the other party is not taken by surprise and is given an oppor- 
tunity to meet this additional ground. 


The term * concubine” has long had a definite meaning, whether expressed 
in the language of India or of Europe. The persons decscribed by it had and have 
still, where it remains applicable, a recognised status below that of.a-wife and above 
that of a harlot: Naghubhaiv. Monjhibhait. The term “concubine” itself is derived 
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from two words “com” meaning “ with’? and “ cubere” meaning “to lie’” 
and cqnnotes a single woman consenting to unlawfully cohabit with a man generally, 
as though the marriage relation existed between them, without any limit as to 
the duration pf such illicit intercourse, and actually commencing cohabiting with 
him in pursuance of that understanding and becoming his concubine or as it is 
usually expressed in modern terms, his kept mistress, which amounts to the same 
thing. This is the meaning given in standard lexicons also. In the “New English 
Dictionary on Historical Principles” edited by James Murray, Volume II, page 777, 
the definition of a concubine is given as a woman who cohabits with a man without 
being his wife. A kept mistress. In Ballantine’s “Law Dictionary”, 1948 edition 
(The Lawyers’ Co-operative Publishing Co., Rochester, New York) concubinage is 
defined as the state of a woman who sustains a relation involving continuous and 
regular Ulicit intercourse with a man to whom she is not a wife. Such a relation 
need not exist for any considerable period of time to constitute concubinage, but 
the relation which gives rise to the disreputable state of a woman indicated by the 
term, may like that of marriage, be contracted or assumed in a day as easily as in 
a year: See Handerson v. People1. Concubine is a woman who habitually assumes 
and exercises towards a man not her husband the rights and privileges which belong 
to the matrimonial relation, see 172 Ind. 134. The wife without a title. The 
concubine must not be confounded with the courtesan, or even with what is ordi- 
narily called a mistress. cre is the act or practice of cohabiting in sexual 
intercourse without the authority of law or legal marriage: See Gauff v. Fohnson*. 
In the American Jurisprudence, Volume 35* (Published by the Lawyers’ Co-oper- 
ative Publishing Co., Rochester, New York and Bancroft Whitney Co., San 
Francisco, California) section 9, it is stated : : 

“ Although concubinage was in ancient times recognised in certain countries as a species of 
marriage, itis not so regarded in Christendom. Marriage differs from concubinage in that the 
intent in the former is to agree to assume the relationship of husband and wife, whereas intent in 
the latter is to assume no such relationship : Tedder v. Tedder*.” 

Similar definitions are to be found in Bouvier’s “Law Dictionary”, Rawles Third 
Edition, page §79; Ramanatha Iyer’s “Law Lexicon”, (M.L.J. Publication) page 
222; and Wharton’s “Law Lexicon”. An historical account of concubiflage in the 
West and the East is to be found in Hasting’s “Encyclopaedia of Religion and 
Ethics”, Volume 3, pages 809 to 820 and “Encyclopaedia Brittannica,” 13th 
Edition, Volume 5-6, page 841. The distinction between a wife and concubine and 
harlot is that a concubine is below that of a harlot and that in that status the 
woman lacks the permanent guarantees of married life is well brought outin the 
following quotation from Shakespeare in Doctor Johnson’s Dictionary of English 
Language, Volume I, (1806) : 

- “I know I am too mean to be your Queen : 

And yet too good to be your concubine”. 

But at the same time a concubine is to be distinguished from a harlot. The latter 
solicits to immorality, the former is reserved by one man. A concubine is affected 
to one man only although in an irregular union and occupies a recognised status 
below that of wife and above that of harlot. 


This status of a concubine has a recognised position in Hindu Law and in 
fact entitles the woman to certain maintenance 1ights, provided she fulfils certain 
conditions like that she must be exclusively and continuously kept by her paramour 
and the connection should not be adulterous and she should maintain sexual fide- 
lity towards her paramour. Such a woman is called a avaruddhastri and her right 
to maintenance from the estate of her paramour after his death is enjoined by two 
texts of Kartyayana and Narada and this is the subject-matter of a considerable 
amount of case-law. See Mitakshara, Ch. TI; S: I: Paras. 7; 27,28; N: Ro Raghava- 
—— O00 0 Oa 
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chari, “Hindu Law”, M.L.J. Publication, page 224, section 209 ; Mayne on “Hindu 
Law and Usage”, Eleventh Edition, page 815 and following; Appa Rao, “The Law 
of Maintenance and Alimony in British India”, M.L.J., page 43; Naghubhai v. 
Monghibhai!, Bai Monghi bai v. Bai Naghubai*, Akku Pralhad v. Ganesh Pralhad’, Shiva 
Kuman v. Udeya Pratap Singh4*, Ramamohana Rao v. Ragavamma*, Bhagavat Sastrulu v. 
Lakslmikaniam®, Rama Raja Thevar v. Papammal’, Ramanarasu v. Buchamma’, Sikki v. 
Venkatasamy®. : ; 

Bearing these principles in mind, if we examine the evidence in this case, all 
the information we have about the relationship between this respondent and Sara- 
vana Pillai is that the respondent was found on one occasion sweeping the house 
of that Saravana Pillai, who is living with his wife, daughters, sisters and niece. 
The contention that the respondent is the concubine of Saravana Pillai fails. 

The openly immoral and improper life attributed in the petitioner’s notice 
to the respondent cannot also be correlated to the second part of section 5 (1) (b) 
of Madras Act VI of 1949, viz., leading the life of a prostitute as was sought to be 
suggested. In its most guneral sense prostitution is the setting one’s self to sale or 
devoting to infamous purposes what is in one’s power. “In its restricted and legal 
sense, it is the practice of a female offering her body to an indiscriminte intercourse 
with men, as distinguished from sexual intercourse confined to one man, or as some- 
times stated, common lewdness of a woman for gain; the act of permitting a com- 
mon and indiscriminate sexual intercourse for hire 

A prostitute is a female given to indiscriminate lewdness ; a strumpet. Pros- 
titute is the pa pple of prostitu ere meaning to place before, expose publicly, offer for 
sale and is derived from Prostatucre-ut-stature re, set up, place, offe: for sale (Murray’s 
“« New English Dictionary on Historical Principles,’ Volume VII, page 1497). As 
a verb, its definition is to offer freely to a lewd use, or to indiscriminate lewdness. 
As an adjective, it means openly devoted to lewdness ; sold to wickedness or in- 
famous practices. A female may live in a state of illicit carnal intercourse with 
a man for years without becoming a prostitute. 

Ä woman is not a prostitute who indulges in illicit sexual intercourse with 
only one man ; hence a man cannot be guilty of aig a female away from her 
home for the purpose of oe on where the proof shows that he enticed 
her away for the purpose of having intercourse with her himself and not to induce 
her to have intercourse indiscriminately with other men. The most usual motive 
for indiscriminate sexual intercourse being the money paid therzfor, prostitution 
is sometimes defined to be indiscriminate sexual commerce for gain. Lf, however, 
a woman submits to indiscriminate sexual iniercouse, which she invites or solicits 
by word or act or any device, and without profit, she is as much a prostitute as 
one who does so solely for hire. Her vocation may be known from the manner in 
which she plics it and not from the pecuniary charges and compensation gained : 
Emperor v. Lalya Babu Jadav’. 


A public prostitute is a woman who is a prostitute by profession and whose 
trade is to let out her body on hire to ail visitors or to all visitors of a specified class. 
When a woman rests content with one lover for years though she may have changed 
her lovers at intervals of some yeas, she is not a public prostitute: Municipal 
Committee cf Delhi v. Mott Fohn11, Municipal Board, Etah v. Asghari Fokn1*, Moti 
John v. Municipal Committee, Dilhit®. 

In Ballantine’s “Law Dictionary”, which sets out the definition in terms of 
American case-law, prostitution in its most general sense is said to mean the setting of 
one’s self for sale or of devoting to infamous purposes what is in one’s power. But in 
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its most restricted sense and as the term is used in criminal statutes, it is the practice 
of a female offering her body to an indiscriminate sexual intercourse with men. 
In some States lucri causa has been made an clement of the offence and in others 
ne commissipn of fornication for hire is statutory prostitution: See 42 Am. Jur. 
260, 5 : 


The French administrators arrange disorderly women under two heads, femmes 
dcbauchees and prostitutes. The former instead of being, as would at first sight appear, a 
generic term, seems to distinguish the numerous groups known as femmes galantes 
and filles clandestines, and corresponds with the kept mistress and more reserved 
class of prostitutes in the United Kingdom and United States of America, like cali- 
girls, etc. Over it, while a certain degree of self-respect is preserved, the police 
neither assert nor can maintain control. 


Into the second class, which answers to the common strcet-walkers or night- 
walkers of the United Kingdom or the red-light district inhabitants of the United 
States of America the district in a city where houses of prostitution are situated 
advertise their character by red-lights and statutes providing for the abatement 
of houses of prostitution are known as Red-light Abatement Acts—the French autho- 
tities do their best to drive such of the first as they consider to have forfeited their 
independent position. It is held that the legally establishea and repeated exercise 
of fornication asa calling, combined with a public notoriety thereof, arrest in 
Jlegrante proved by witnesses other than the informer or the police agent, constitute 
the “prostitute”. The prostitute has been more particularly described by French 
writers as the woman who abjures society, repudiates its laws, and forfeits all claims 
upon it, by adopting those habitudes scandaleuses hardiment ct constomment publiques, 
through which she passes into cet etat de brutalite scandaleuse dont auorite’ reprimer les 
exces. 


This position has been tersely put by Dr. Samuel Johnson in his “Dictionary 
of the English Language,” (1806), Vol. II, by defining a prostitute as a hireling; a 
mercenary whọ is set to sale. The same concept runs through the Sanskrit literature 
“wherein these public women are called sannadasis, i.s., women living on their earn- 
ings or vanna, duritthi kumbhadasi (low woman), ganckaghara (house of ilf-fame) and 
in Tamil literature as vilai mathu “woman whose services are purchased °. Kalidasa 
in his ‘“Meghaduta” mentions three classes panyastri, abhisarika and vesya (see Ratilal 
v. Metha ‘‘Pre-Buddhist India,” pages 296-7). The Sanskrit writers draw a sharp 
distinction between a vannadasi or harlot bhustshia or kept mistress evaruddha, secon- 
dary wife and swairini, an adulteress. ; . 


` This is also the definition adopted in the Madras Suppression of Immo: 
Traffic Act, which defines prostitution in section 4 (e) as meaning promiscuous 
sexual intercourse for hire. 
This is not the case here and therefore the contention of the appellant fails. 


Therefore, we have got to see whether the acts complained of would even 
come under the term “living in adultery” constituting one of the grounds contem- 
plated under section 13 of Act XXV of 1955. The term “adultery ” is derived 
from the French verb “ adu!terears ° which stands for “‘ ad altereare’’, viz., alter from. 
other or change to something different, and hence getting corrupted. In fact 
till the 17th century the present word “ adulterer ° was only spelt as “ adulter ”. 
In Funk and Wagnall’s “ New Standard Dictionary of the English Language ” 
Volume II, the definition of “ adultery ” is given as the sexual intercourse of two 
persons either of whom is married to a third person.t It is called a 
double adultery where both are married and single where only the woman is 
married. This restricted definition is not, however, that of divines or moralists 
because according to them any lewdness or unchaste act or thought as in violation 
of the 7th Commandment (Matt. V-27 III, Eccl.) constitutes prostitution. In 
the “Universal Dictionary of the English Language” by H. C. Wyld and the “Shorter 
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Oxford Dictionary on Historical Principles”, Volume I, ‘preparediby Messrs. Little, 
Fowler and Coulson, it is pointed out that adultery consists of a breach by either sex 
of marriage vows and fidelity to the spouse and violation of the marrige bed, though 
extended meanings have been given as for instance by theologians who applied this 
term to unchastity and to marriages of which they disapproved (interpxetative adul- 
tery). In Ballantine’s “Law Dictionary” and in 1 Am. Jur., S. 2 (page 681), the 
definition given is 

“At common law adultery consists of sexual intercourse by men, married or single, with a 
married woman, not his wife. The same offence is recognised by the civil law. In most jurisdic- 
tictions, however, the common law definition of adultery has been enlarged by statutes enacted so 
as to include sexual intercourse by a married person with some person not his or her husband or wife.” 

Adultery is nowhere defined either in the English or Indian’ Divorce Act. 
But its meaning in Divorce Law is beyond doubt and is understood to mean the 
willing sexual intercourse between a husband or wife with one of the opposite sex. 
while the marriage subsistr. Sexual commerce falling short of complete penetration 
may constitute adultery. It is immaterial whether the marriage itself has been 
consummated or xot. The act of intercourse must be voluntary but if it is 
involuntary, for example, rape, there can be no adultery. Rayden on “Divorce,” 
‘Fifth edition (1949), page 89 (Para. 91); Latery on “Divorce,” Fourteenth edition, 
page 74 (Para. 148); Tolstoy “Divorce Law and Practice,” Second edition, page 22; 
Phillips “Divorce Practice,” Fourth edition, (1951), page 16; Rattigan on 
“ Divorce ” Second edition, page 100. : 

There is a distinction between “committing adultery and “ living in adultery ”. 
Living in adultery means, following in a course of adulterous conduct more or less 
continuous ; a single act of adultery cannot be considered as living in adultery. 
The words “living in adultery ” used in sub-section (4) of section 488, Criminal 
Procedure Code and section 13 of Act XXV of 1955, are merely an indication of the 
principle that occasional lapses from virtue are not a sufficient reason either for 
refusing maintenance under section 488 of the Code of: Criminal Procedure, or for 
granting divorce under Act XXV of 1955, as distinguished from judicial separation. 
The question, therefore, for Courts to decide is whether there had feen such adul- 
terous conduct at or about the time of the application, that is to say, shortly before 
or shortly after the application was made, interpreting the word “shortly ” in a 
réasonable manner. Gantapalli v. Gantapalli1, Parki v. Vishwandth*, Patala v. Patala? 
In re Fulchand*, Ram Autar v. Raghuroi®, Gopaldeo v. Ratni®, Ma Thein v. Mung Mya 
Khin?, Chettibat v. Naroomal®, Kallu v. Kaunsilia®, Nandant?, Jatindra v. Gquri Bala*+ 
Lakshmi Ambalam v. Audiammal4® and Kiste Pillai v. Amirthammal?3. 

This is also the American law on the subject. In ı Am. Jur., S. 22 (page 690) 
it is stated thus: ` 


“Generally speaking, in order to constitute the offence of illicit cohabitation, it must appear that 
a man and woman not legally married to each other lived together and indulged in acts of sexual 
intercourse; single or merely occasional acts of illicit intercourse are not sufficient—at least where there 
is no pretence of cohabitation and the statute makes such a status or condition an element of the offence. 
Thus, single or ‘ occasional acts, unaccompanied by any pretence of living together, are insufficient 
to constitute the following offences ; Living or cohabiting in adultery or fornication or in a state of 
adultery or fornication, living m a state of cohabitation and adultery ; living in an open state of 
adultery or fornication, cohabiting together as husband and wife without being married, unlawful 
cohabitation in adultery or fornjcation; living together and having carnal intercourse; living in open 
and notorious adultery ; or lewd and lascivious association and cohabitation. The fact that clan- 
destine acts of sexual intercourse are often repeated does not constitute unlawful cohabitation unless 
the parties openly and notoriously live together as paramour and concubine, habitually assuming 
and exercising towards each other rights and privileges which belong to the matrimonial relation. No 
continuance of illicit intercourse makes out the crime so long as it is secret but whenever secrecy is 
abandoned and the concubinage is open, the offence 1s complete. Authority is not lacking, however, 
for the statement that secret intercourse may constitute living in adultery. A single or occasional 
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act of sexual intercourse, when accompanied by an intention, contemplation, or understanding of the 
parties to continue in the intercourse as desire and opportunity may arise, may be sufficient to consti- 
tute illicit cohabitation or living together in adultery or fornication”. 

Adultery may be proved in various ways. Direct proof is very rare and even 
if produced the Court will look upon it with disfavour, as it is highly improbable 
that any p&rson could bea witness to such acts, as they are generally performed 
with the utmost of secrecy: Simon Lakra v. Baklat, Phillips v. Emperor*, In fact 
direct evidence would clearly be required to be corroborated by circumstantial 
evidence, Kelly v. Kelly*, Davidson v. Davidson*. Adultery is as a general rule 
proved by presumptive proof based upon (a) circumstantial evidence ; (inform) 
(b) evidence of non-access and the birth of children ; Russel v. Russel®, P. v. P.*. 
Howe v. Howe", (c) contracting venereal disease ; (d) by evidence of visits to houses 
of ill-repute ; (¢) decrees and admissions made in previous proceedings; and 
(f) confessions and admissions of the parties which should be generally corro- 
borated though in exceptional circumstances even if uncorroborated may be acted 
upon. Robinson v. Robinson®, Ower v. Qwer®, Smith v. Smith??, Glancy v. Glanop14 
Hill v. Hill+#, Arnold v. Arnold}, ‘ 


The burden of proving misconduct lies heavily on the party alleging it. The: 
petitioner must show that on or between the dates specified in the petition the res- 
pondent was guilty of misconduct. The same'strict proof is required of adultery as 
required in a criminal case before an accused person is found guilty, i. e., the tribunal, 
must be satisfied of the matrimonial guilt beyond reasonable doubt, Ginesi v. Ginesi14 
Churchman v. Churchman, Blunt v. Park Lane Hotel Ltd.1® Reasonable doubt, explained 
in Miller v. Minister of Pensions+". This will be a matter of proof upon evidence 
which need not be direct, but must, at all events, be of such character as would 
lead the guarded discretion of a reasonable and just man to the conclusion that 
no inference other than that of misconduct can be derived from it. The evidence 
must be clear and cogent both as to inclination, opportunity and conduct, so as 
to lead to the irresistible inference that the offence has been committed. Lovedon v. 
Lovedon*® (Per Lord Stowell) Watson v. Watson1®, Kallan v. Kallgn??, Gibbs v. Gibbs*}, 
Phillips v. Emperor*, Burrows v. Burrows**, D’Cruz v. D’Cruz®®, Hearsey y. Hearsey?* 
Gopi v. Hiriya?® and Davidson v. Davidson*. 


The American case-law on the subject summarised in 17 Am. Jur., S. 397 


(pages 344, 345-702) is the same. 


“ Tt is a fundamental rule that it is not necessary to prove the direct fact of‘adultery. The fact 
may be sufficiently proved by circumstances or by circumstantial evidence from which adultery 
may be inferred as a necessary conclusion. Since adultery is committed in secret, it is seldom oe 
tible of proof except by circumstances which, however, are sufficient whenever they would lead 
guarded discretion of a reasonable and just man to a conclusion of guilt. The Courts must, perforce, 
take such evidence as the nature of the case permits—circumstantial, direct, or positive and bring 
to bear upon it the experiences and observations of life, thus weighing it with pruni and care and 
giving effect to its just preponderance. Still, it has been said in weighing the effect of such evidence 
that it must be so clear and strong as to carry conviction of the truth of the charge and if it does no 
more than raise a suspicion of chastity, it is insufficient, and that the circumstances must lead to it 
not only by a fair inference, but as a necessary conclusion. When, however, adulterous disposition 
ig shown to exist between the parties at the time of the alleged act, then mere opportunity, together 
with comparatively slight circumstances showing guilt, may be sufficient to justify the inference that 
criminal intercourse has actually taken place.” 





1. LL.R. (1932) 11 Pat. 627 : 140 I.C. 561. 14- (1948) 1 All E.R. 373. 


2. A.LR. 1935 Oudh 506 : 158 I.G. 6 (a). 15. (1 5) 2 AIL E.R. 190. 

3. 5 Ben L.R. 72. 16. ie 1942) 2 K.B. 253 : (1942) 2 AIL E.R. 
4. (1921) 62 I.G. 782. 187. 

5. (1924) A.G. 687. 17- (1947) 2 All E.R. 373. 

6. (1911) 12 I.G. 946. 18. 2 Hagg. (Con) 2. 

KA 1913) 25 M.LL.J. 594 : 38 Mad. 466. 19. (1925) 94 I.G. 528. 

. 29 L.J.P. 178 at 191. 20. 1933 Lah. 728. F Bi s 

9- (1924) 49 Bom. 368. 21. (1933) I.L.R. 55 All. 597 : 143 I.C. 8go- 
to. (1917) 49 I.G. 305. 22, A.I.R. 1937 Lah. 395. 

11 1915) 31 I.G. 264. 23. (1926) 98 I.C. 1019 (Oudh). 
12 I.R. 1923 Bom. 284. 24, ALR. 1931 Oudh 259. 
13. (1911) LL.R. 38 Cal. 907. 25. A.LR. 1935 Nag. 49- 
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The standard of proof in India to reiterate is also the same. There must 
be clear proof of adultery. The mere fact that the husband considers the canduct 
of the wife open to suspicion is not sufficient. The mere fact that a Panchayat of the 
community condemned the wife’s conduct is not a ground for the Judge to base 
his finding on the evidence before him, whether the wife was living jn adultery. 
Though direct evidence of adultery may not be possible from the nature of the 
offence, there must be some evidence showing opportunity and desire to commit 
the offence or access. Mere hole-and-corner tattle or bazaar gossip will not prove 
adultery. In general we require corroboration to confirm the testimony of the 
applicant regarding the material facts in issue and corroboration is, as a rule, de- 
manded in regard to alleged admissions and confessions. A decree for dissolution 
of marriage cannot be granted merely on the ground that the respondent does 
not oppose the petition. The Courts are bound of themselves to guard against 
the collusive litigant and to see that there has been no delay, condonation or con- 
nivance. Nor can a decree for dissolution of marriage be made merely on admis- 
sions without recording evidence: Soundara Rajeswari, In re,? Fodhan v. Kulwant?, 
Joseph v. Ramamma®, Iriss v. Irisst, Hall v. Hall.*, Thomas v. Thomas*, Dwarka Bat v. 
Naiman Mathews?, Ramachandra v. Saraswati®, White v. White®, Galler v. Galler? 
1 Am, Jur., S. 62-63, Manchanda’s “Law and Practice of Divorce” (1945), 
Eastern Law House, page 47, and foll. 


Bearing these principles in mind if we examine the facts of this case we find 
that apart from the fact that the wife has been living away from the husband for 
the justifiable cause indicated by her and not considered unfounded by the lower 
Court in that the husband had incestuous relations with Gundu Achi and that the 
P.W’s. saw on one occasion the respondent sweeping the house of a family man who 
has got into the box and denied the allegations imputed to him and who was be- 
lieved by the lower Court we have no other acceptable evidence to prove living 
in adultery. The accusation fails. 


Point 2: Alimony is a compound of two words alere mourish and money a 
suffix which forms nn., f, aa., mn., and vbs., (from F. L. alumorfier- nutriement} 
meaning nourishment or maintenance. It connotes the allowance made to the 
wife out of her busband’s estate for her support, either during a matrimonial 
suit or at its termination when she proves herself entitled to a separate 
maintenance. The first is called temporary alimony or alimony pendente lite and 
the latter. permanent alimony. 


The allowance of temporary alimony is not regarded as a matter of right ; 
but is a matter within the discretion of the Court. Such discretion, however, is 
not arbitrary but judicial in character, controlied ‘by more or less well-established 
principles of law. 

In practice, however, allowance is usually granted almost as a matter of course 
upon proof of marriage and the pendency of a suit for divorce. The general rule 
is that the wife is a privileged suitor in divorce cases ; if she is without an income 
competent for her support and the maintenance of the suit, the Court, except in 
certain well-defined exceptions which will be referred to presently, will allow her 
alimony pendente lite and money to carry on her suit without enquiry into the meris 
and determine in advance the ultimate outcome of the suit. (17 Am. Jur., S. 531 
page 432). 

This alimony pendente lite which is the subject-matter of consideration here is 
provided for in the Madras Act VI of 1949, under section 5, clause (7) viz., that 
where any petition has been presented by or against any wife, if she has no indepen- 
dent income sufficient for her maintenance and the necessary expenses of prosecut- 


ing or defending the petition, the Court may, on the application of the wife, order 


r. 2 Weir 647. 6. ALR. 1952 Punj. 39 (EB). 
2. por 49 Cr.L.J. 323 (Pat.). 7. AIL.R. 1953 Mad. 792. 

3- (1922) 43 MLL.J. 441 : 45 . 982. 8. ALR. 1953 Punj. 68. 

4. ALR. 1933 356. g. ALR. 1954 Pat. 560. 

5. ALR. 1933 Sind 70. 10. (1954) All ER. 536 
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the husband to pay her (i) a sum to meet such expenses and (ii) every month'until 
the patition is finally disposed of, such sum as the Court, considering the circum- 
stances of the parties, shall think reasonable for her maintenance. The Hindu 
Marriage Acty XXV of 1955 superseding this local Act provides under section 24 
for alimony, pendente lite, with this difference viz., that not only the wife but also 
the husband is entitled to maintenance pendente lite and expenses of the proceedings. 
The said section states :— 

“Where in any proceedings under this Act it appears to the Court that either the wife or the 
husband, as the case may be, has no independent income sufficient for her or his support and the 
need expenses of the proceedings, it may, on the application of the wife or ive husband, 
order. .... 

Section 36 of the Special Marriage Act, 1954, corresponding to section 6 of the 
Bombay Divorce Act, 1947, section 36 of the Indian Divorce Act, 1869, and section 
39 of the Parsi Marriage and Divorce Act, 1936, empowers the Court to grant. 
alimony to the wile only duming the pendency of the procecdings under the Act 
on the foot that the wife is entitled to separate maintenancé by the husband and 
that that right should not be lost to her merely because proceeding under this Act 
is instituted by her husband against her. The general rule is that so long as 
the wife is in law a wife she should be maintained by her husband unless she has. 
property or income. In estimating the independent and sufficient inccme of the 
wife derived from the property, service, occupation and other sources, the income 
of the wife’s parents or other relations cannot be considered. The principle is a 
wife is not allowed to na eee her financial position merely by taking proceedings. 
The necessary expenses of the proceeding mean the Court costs, costs of the witnesses, 
pleader’s fees, solicitor’s and counsel’s costs. The amount of the maintenance. 
of the wife will depend upon the status of the parties, the amount necessary to keep 
the wife in the same comfort and position she enjoyed in the husband’s home, the 
property of the husband, the average net income of the husband during the 
preceding three years, the deductions allowable to the husband (R. v. R.1, 
Lobo v. Lobo?) and the maintenance of the children Hardinge v. Hardinge®. The 
tendency of the Courts in modern times is to deprecate any strict mathematical 
proportions in the allotment of alimony. Under the Indian Divoree Act the 
usual alimony is one-fifth of the joint net income. As a general rule the Court will 
not give the wife more than one third of the husband’s income however gross the 
misconduct of the husband has been Queros v. Queros*. But if the income of the 
husband is large or subject to fluctuations, the Court need not necessarily observe 
the one-fifth ratio and may award less. The Court should also consider in the case 
of small fortunes the minimum income upon which the wife can exist. R. v. R.1. 
The payment of alimony pendenie lite commences from the date of service of the 
petition on the husband and not from the date of the return of the citation and 
where no summons has been served, from the time the husband entered appearance 
and will cease to be operative after the decree. Hardinge v. Hardinge®, M. v. M.S 


In regard to alimony pending appeal, inasmuch as the order for payment 
of alimony pendente lite comes to an end with the passing of the decree in the O.P., 
and even though the appeal is a continuation of the proceeding, still the wife or 
the husband will have to move’ the appellate Court for alimony during the pen- 
dency of the appeal. Hirabai v. Diunijbhai®, Devasagayam v. Devamony?. ‘The 
appellate Court can exercise the powers of the original Court and it can pass the 
necessary order (vee section 107 of the Code of Civil Procedure) or continue the 
order passed by the lower Court till the disposal of the appeal unless the conduct 
of the party is unreasonable and vexatious or the findings of the lower Court 
show that the appeal is only an engine of oppression Noronha v. Noronha®, Jones 
v. Jones®, or the party is living in adultery during the pendency of the appeal or if 


1, (1890) LL.R. 14 M. 88 at g4. 6. (1893) ILL.R. 17 Bom. 147: 
2. ALR. 1939 G 753- 7. ALR. 1923 Mad. 211 : (1922) LLR. 46 
8- Gar) u LC. 813 (17 Am. Jur., S. 535, Mad. 133. 
page 493 ; Š. 545, Page 439 ; ibid S. 546). 8. {3} 50 Bom. L.R. 471 at 478. 
4 A.LR. 1931 Oudh 365. g. (1872) 2 P. & D. 333 : 17 Am. Jur., 8.557, 
5- L.R. (1928) P. 123. page 444. 


38 


298 THE MADRAS LAW JOURNAL REPORTS. : T1956 


the appeal is on a question of law. But if the wife is the respondent in the appeal, 
she is entitled to alimony pendente lite almost as a matter of course till the final 
disposal of the appeal. The appellate Court cannot ordinarily increase the 
alimony unless any circumstances have heen shown which would jystify such an 
increase. Nagle v. Nagle}. è 


It need not be added that alimony pendente lite can be provided for in all 
proceedings like judicial separation, for a decree of nullity of marriage and divorce 
and even when they are filed in the proper form. 


I need not add also that as a general rule the wife will be considered, for the 
pupos of allotting such alimony, innocent of any charge or counter-charge 
preferred against her by her husband on the foot that we have to presume her 
innocent until proved to be guilty ; secondly that the Court has to satisfy itself 
before accepting the charges as made out that they are not affected by connivance, 
condonation and collusion. Burchell v. Burchell’, Welton v. Welton®, Bullock v. 
Bullock*, Therefore , when the wife cnters appearance and denies the allegations 
against her, she has an absolute right to require her husband to furnish her with 
funds sufficient to enable her to make a fiul and satisfactory defence and to obtain 
such assistance from counsel as is reasonable under the circumstarces. It is only 
if the husband is able to substantiate that the wife is being supported by the co- 
respondent and does not need his support a woman cannot claim to have two pro- 
tectors at the same time or the wife clearly admits living in adultery or there is a 
Ee decision binding on the parties in which the wift’s adultery has been clearly 
ound there will be a bar to alimony: Gordon v. Gordon®, Garlinge v. Garlinge® 
Noblett v. Noblett?, Madan v. Madan®, Smith v. Smith®. The law encourages a thorough 
defence of divorce actions: See 17 Am. Jur. S. 172. 

It is on the foot of these principles that Basheer Ahmed Sayeed, J., made 
the order regarding alimony perdente lite set out above and corrected the error into 
which the learned sub-Judge had fallen in refusing to grant permanent alimony. 

The enforcement of the order granting alimony pendente lite ithe last point 
remairfing for our consideration. The methods of enforcing payment of alimony 
pendente lite in England are: (1) Ordinary execution after Judge’s summons ; (2) 
writ of fieri facias ou eligit ; (3) the writ of sequestration ; (4) receivership by. way 
of equitable execution with or without an injunction ; (5) charging order or garni- 
shee ; (©) stay of proceedings or suspension of decree absolute until the husband 
purges his contempt, which however, is not now as a rule punishable by attachment. 
The amount of arrears recoverable is entirely at the discretion of the Court and 
generally limited to one year. : 

As the order of the Divorce Court for alimony or maintenance is not a final 
judgment on which action for debt can be maintained, the relief will have to be 
worked out only in the Divorce Court and not in the King’s Bench Division or 
Chancery Division. Robins v. Robins}, Re Heddarwick!1, Capron v. Cafron?*, Gordon 
v; Gordon13, Findlay v. Findlay34, Lucas v. Lucas1®, Campbell v. Campbell+®, Kerr v. 
Kerr}, Fanshawe v. Fanshawe'®, Leadis v. Leadis1®, Phillips Divorce Practice, Fourth 
edition, 1951, page 284 and followed ; D. Tolstoy Divorce Law and Practice, second 
edition, page 263; Rayden on Divorce, Fifth edition, page 272; Latey on Divorce, 
Fourteenth edition, page 438 and following. ° 

The American Law on the subject is summarised in 17 Am. Jur., sections 560 
and 561 (page 446) as follows : 


1. AIR. 1933 Lah. 5. s 11. L.R. (1933) Ch. 669. 
2. A.IR. 1919 Sind a. 12, L.R.. (1927) P. 243. 

3. L.R. (1927) P. 162. 13. L.R. (1 P. 99. 

4 LR. (1942) P. 134. 14- L.R. (1947) P. 122. 

5. (1869) 3 Beng. L.R. App. 13. 15. L.R. (1943) P. 68. 

6. (1922) 44 All. 745 (F-B.). 16. L.R. (1927) P. 187. ẹ 
7. (1869) 1 P. & D. 651. 17. (1897) ILL.R. 29 B. 439- 
8. 37 L.J.P. 10 : 17 L.T. 326. 18. R. (1927) P. 238. 

9- 45, T. 228 : 32 L.J.P. and M. gr. 19. L.R. (1921) P. 299- 
10. L.R. (1907) 2 K.B. 13. 
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“ Section 560—In a divorce suit by the husband, where he is in default in paying alimon: pendente 
dite, the trial Court may in its discretion refuse to proceed with the cause oe ee S astits til the 
order for alimony is complied with. Even though the husband is not subject to commitment for 
contempt because of financial inability to comply with the order of an allowance pendente lite his suit 
may be abated ntil he is able to do so. 


Section 5§1.—There are numerous dicta and a few decisions to the effect that where 
a wife brings suit for a divorce and the defendant fails to comply with an order of the Court 
awarding alimony pendente lite, the Court has the power by reason of the defendant’s contempt, 
to strike out his answer and proceed with the cause as though none had ever been inter- 
posed. According to some decisions this mode of punishment can only be resorted to where the 
husband has purposely absconded from the jurisdiction in order to avoid the process of the Court and 
cannot be punished for contempt in any other manner. A majority of the authorities hold that, as a 
rule, a Court has no power, when the defendant in a divorce action is in contempt in disobeying an 
order to pay alimony, to strike out his answer or otherwise prevent him from interposing a defence 
on the merits, for such a course not only deprives the defendant of his say in Court, but it ignores 


the public interest in the preservation of the marriage relation. The mere fact that the privilege 
of cross-examining the plamtiff’s witnesses was ponies to the defendant’s counsel is not sufficient. 
The denial to a party, in such a case, of the right to be heard in his own defence is in legal effect a 
recall of the notice or citation to him and consequently, is a denial of due process of law within the 
meaning of the Federal and State Constitutions. While matters of favour or grace, such as the right 
to appear and file an answer after the expiration of the time fixed by law, may be refused to a defendant 
for failure to comply with an order granting a temporary allowance, still a denial of the right to defend 
on account of such disobedience and contempt is a.denial of due process of law, and a Judgment for 
the plaintiff pro confesso in such a case is rendered without jurisdiction and may be attacked collaterally. 
Furthermore, the interest of the public in the preservation of marriage relation forbids that the right 
of defence be denied him simply because of his refusal to pay alimony penden tilite.” 

In India the Divorce Act, 1869, is silent as to mode of enforcement of decrees 
and orders for payment of alimony pendente lite and must therefore be enforced accord- 
ing to the provisions of the Code of Civil Procedure for the execution of decrees. 
It cannot be enforced by strict proceedings in contempt. White v. While1, Contra 
Leadis v. Leadis*. But under the Indian Divorce Act, by reason of section 7 which 
makes the reliefs to be granted as conformable to the principles and rules on which 
the Court for Divorce and Matrimonial Causes in England for the time being gives 
relief, the Court can if the husband is the petitioner stay the proceedings Yorkule v, 
Christima® or suspend or refuse to make a decrece absolute until the alimony pendente 
lite ordered is paid or grant injunction or appoint receiver. Some deqsions how- 
ever have gone to the extent of saying that where the husband is the respondent his 
defence should not be struck out but he should be proceeded against for contempt : 
Codd v. Codd‘, Tarasingh v. Jalpal Singh”. But as the order for payment of alimony 
pendents lite does not create a legal debt but it is only a liability to pay, it is purely 
a personal allowance and the right to alimony cannot be alienated or attached 
Campbell v. Campbell®, Smith v. Smith?, Watkins v. Watkins®, Wallas Ltd. v. Lagge®. 


The Parsi Marriage and Divorce Act provides in section 45 that in case such 
order shall not be obeyed by her husband, it may be enforced in the manner provi- 
ded for the execution of decrees and orders under the Code of Civil Procedure, 1908. 
‘Therefore, such orders can be executed by the wife as provided for in the Code 
of Civil Procedure and the Rules framed by the High Courts reproduced in Appendix 
B of Wadia and Kapadia’s. The Parsi Divorce and Marriage Act (India Act 
TIL of 1936) varying and modifying some of the provisions of the Civil Procedure 
pa for the purpose of regulating ihe proceedings in suits and executions under 

is Act. . 

The Special Marriage Act, 1954 in section 39, the Hindu Marriage Act in 
section 28 and the Madras Act VI of 1949 in section 5, provide that all orders made 
by the Court shall be enforced in the like manner as the decrees ard orders of Court 
made in the exercise of its original civil jurisdiction are enforced and may be appealed 
from under the law for the time being in force. Sections 36 to 74 and Order 21 
of the Code of Civil Procedure provide for the execution of decrees and orders. 


1. (1927) 32 G.W.N. 179. 5. 1 L.R. (1946) 1 Cal. 604 at 605. 
pR RO Pro. 299. 6. L.R. (1922) P. 187. 
3. A.LR. 1947 All. 93. 7- L.R. (1923) P. 191. 
4. AIR. 1924 Bom. 132 : (1923) LL.R. 47 8. L.R. (1896) P. 222. 
Bom. 664 : 25 Bom. L.R. 339. g. L-R. (1923) 2 K.B. 240. 
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Therefore, the orders granting alimony pendente lite could not only be executed by 
the wife but when these payments are made a condition ahaa for the daking 
up of the trial of the petition or of the hearing of the appeal and these orders are not 
complied with, the petition or the appeal can be dismissed. (See Chgudhari: The 
Special Marriage Act of 1954, Ramdhari Singh v. Rambrosa Singh’) "s 


Bearing these principles in mind, if we examine the facts of this case we find, 
that the order of Basheer Ahmed Sayeed, J., directing the husband to pay alimony 
pendente lite has been contumaciously disopeyed. On account of the fact, however, 
that this payment has not been made a condition precedent for the hearing of the 
appeal, the appeal cannot be straightway dismissed and an opportunity should be 
given to the husband either to pay up or in the alternative the appeal would stand 
dismissed by a fixed date after the expiry of a reasonable time given to him to comply 
with the order. This question does not arise here because the husband has not 
only not printed or t the i but has also shown no inclination to vigorously 
prosecute the appeal which on the merits is wholly devoid of any substance. 


In the result this appeal is dismissed with costs. 
R.M. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANGHAPAKESA AYYAR. 


Subbu Thaiammal .. Petitioner® 
U. , 
Rengasami Nacker and others .. Respondents. 

Civil Procedure Code (V of 1908), Order 2, rule 2—Applicability—Omission to include claim for instalment 
in suit filed after it fell due—Bar of subsequent suit—Agreement giving plaintiff option to claim instalment subse- 
quent to due with interest at any time he chooses—Effect of. 

Where an agreement embodied in a usufructuary mo: providing for payment of rent in 
instalments, gives the lessor an option to claim each instalment of rent not on the it falls due, but 
on some. later date pitched up by him (or her) with interest from the due date, and the lessor acting 
on such an agreement, decides not to sue for a defaulted instalment when suing for other instalments, 
but gives the lessee a little more time to pay it up the Jessor is not debarred from recovering such an 
ins ent in a later suit on default of payment within the extended time, by reason of havi 
omitted to include that instalment in the suit brought after it had fallen due. Order a, rule 3, Ci 
Procedure Code, would not strictly apply to such a case or operate to defeat the plaintiff of his right to 
a decree for such instalments. 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the Court of the District Munsif, Koilpatti, dated 17th September, 
1953 and passed in S.C.S. No. 247 of 1953., 


K.S. Champakesa Ayyangar for Petitioner. 
V. Ramaswami for Respondent. 
The Court delivered the following 


JupGcmMENnT:—The only point for consideration here is whether the-lower Court 
was right in applying Order 2 rule 2, Civil Procedure Code, in the circumstances 
of the case, and disallowing the plaintiff’s claim for Rs.127-14-4, the instalment 
of rent which had become payable on 12th June, 1952 though she had not sued 
for it in S.C.S. No. 535 of 1952 filed on 8th September, 1952. 

I have perused the entire records, and heard the learned counsel on both sides. 
Mr. Champakesa Ayyangar, learned counsel for the petitioner urged that the 
lower Court was wrong as there was a distinct cause of action regarding each in- 
stalment of rent, and there was a right, therefore, to sue for each aaen separately, 
at the plaintiff’s choice, within the period of limitation. I cannot agree. This 
will lead to the absurdity that a person can sue for an instalment falling due on 15th 
April, 1955, leaving out the instalment which had fallen due on 15th April, 1954, 
and suing tor the earlier instalment in a subsequent suit. Mr. Champakesa Ayyangar 








1. AIR. 1955 Pat. 237. 
*C.R.P. No. 125 of 1954. 6th January, 1956. 
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dropped this contention on finding this absurdity. But he urged a more subs- 
tantia] contention, namely, that, under the agreement between the parties embodied 
in the usufructuary mortgage, the plaintiff was given the option to claim each in- 
stalment of rent, not on the date it fell due but on some subsequent date she herself 
pitched upon, with interest from the due date. He urged that the plaintiff had 
acted on this clause ard had decided not to sue for the last instalment (which fell 
due on 12th June, 1952) in 8.C.8. No. 535 of 1952 as she had decided to give a little 
more time to the defendants to pay up this last instalment. But, as they did not 
pay up in spite of the extended time given, she sucd for that instalment in the present 
suit. Mr. V. Ramaswami, learned counsel for the defendants, urged that successive 
claims arising under the same obligation, like successive instalments of rent, will 
have to be included in a suit, if they have fallen due by then, on peril of Order 2, 
rule 2, Civil Procedure Code, Leing applied. But he had no reply to the question 
I put to him as to what would be the position when a landlord gave some more time 
for paying the last instalment, acting under a clause like the one in the mortgage 
deed, and so this-last instalment had not fallen due by then. I therefore consider 
that in view of that clause, Order 2, rule 2, Civil Procedure Code, would not strictly 
apply, and defeat the plaintiff of the right to a decrce for this instalment, though, 
in view of various circumstances, she should not be given any costs on this added 
amount. 


The decree of the lower Court is accordingly modified by granting the plaintiff 
a decree for Rs. 255-12-8, instead of for Rs.127-14-4, but with proportionate costs 
calculated only on Rs.127-14-4, as the lower Court has done. The plaintiff will 
bear the remaining suit costs herself, and the defendants will bear their own suit 
costs. In this Civil Revision Petition, all the parties will bear their own costs. 


P.R.N. Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE BASHEER AHMED SAYEED. 


Kaliappa Reddiar .. Appellant* 
ra) . 


Thangamuthu alias Thangaswami Reddiar and others .. Respondents. 


Limitation Act (LX of 1908), Article 182 (5)—“‘Final order” —Dismissal of petition as not presstd—Endorse- 
ment below order on application by decree-holder’s advocate—Sals not taking place for want of bidders ounng tolclaim 
petition pending—Sut impending after dismissal of claum—Order of dismssal—If “‘ final order” —Subsequent 
application after expiry of three years—Bar of limitation. 

In order to find out whether an order on an execution application is a final order passed for 
statistieal purposes or administrative purposes the surrounding circumstances should be taken into 
consideration. Whether the order is made by the Court itself on 1ts own initiative or at the invitation 
of the decree-holder the circumstances under which the order happened to be made should still be the 
guiding factor in coming to the conclusion whether the order was a final order or was one passed merely 
for statistical purposes. 

Where a sale in pursuance of the execution application could not take place for want of bidders, 
and it appears that a claim petition then pending must have scared away the prospective bidders 
and after the dismissal of the claim petition there was a suit impending and the decree-holder thought 
that it would not be possible for him in the then state of things to get on with the sale and the mmd 
of the judge too must have been affected by these factors and being the end of the month the Court’s 
mind was weighed with the anxiety to show a certain number of disposals it must be held that the order 
dismissing the execution petition as not pressed on the last day of the month was not a “final order” 
but only one for statistical purposes especially when the endorsement by the decree-holder’s advocate 
that the petition was not pressed is found below the order of the Court dismissing the petition as not 

resed leading to the inference that it was the anxiety of the Court to dispose of the petition which 
Erought about the endorsement by the decree-holder’s advocate. 

A subsequent application filed by the decree-holder for execution beyond three years of the date 
of dismissal of the prior one is therefore not a fresh application but is one to revise the prior one and 
therefore not barred by limitation under Article 182 (5), Limitation Act. 


Ramanathan Chsttiar v. Alagarman Chettiar, (1935) 70 M.L.J. 683 ; Somasundaram Chettiar v. Alamelu 
Achi, 1937 M.W.N. 480; Korapolu Shedtht v. Gangaypa Shetty, (1950) 1 M.L. J. 204 ; Singanna PN 
Merla Sathamma, (1952) 2 M.L.J. 67, relied on. arau 
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Appeal against the order of the Court of the Subordinate Judge of Madurai, 
in A.S. No. 77 of 1953, perferred against the order of the Courtof the District Munsif 
of Tirumangalam, in E.P.No. 229 of 1952 in O.S.No. 156 of 1942. 


R. Gopalaswami Ayyangar for Appellant. . 
P.N. Appuswami for Respondent. 


The Court delivered the following 

Junomenrt :—The point that arises in this Civil Miscellaneous Second Appeal 
is whether the order of dismissal passed on 31st October, 1944, in E.P.No. 250 of 
1944, is a final order so as to attract the bar of limitation or whether it was only an 
order for statistical or administrative purposes. Both the Courts below have been 
of the opinion that it was a final order and that the subsequent execution petition, 
namely, E.P. No. 229 of 1952, filed on 17th April, 1952, was out of time, having 
been filed nearly eight years after the carlier order of 1944. 


After E.P.No. 250 of 1944 was filed, there was an order for proclamation and 
batta on roth August, 1944. Batta was paid and proclamation was also settled. 
The sale was fixed for 2nd October, 1944. This order was passed on 14th August, 
1944. In the meanwhile a petition which was subsequently numbered as J.A.No. 
622 of 1944, was filed under section 47 by defendants 4 and 5. It was returned on 
18th August, 1944. In that petition defendants 4 and 5 claimed a paramount 
right in themselves over the hypotheca in respect of which the decree-holder obtained 
a decree and was executing the same. That application was posted to the st. 
October, 1944. The sale under E.P.No. 250 of 1944, was thereafier adjourned to 
23rd October, 1944, and the petition was posted for hearing to the 26th October, 
1944. This order was made on 4th October, 1944. The claim petition in I.A.No. 
622 of 1944, was dismissed on 23rd October, 1944. The sale that was adjourned 
to 23rd October, 1944, also could not take place for want of bidders on that day. 
Then the Court posted the execution petition to be called on 30th October, 1944. 
This order was made on the 26th October, 1944. On the goth, the Judge was on 
casual. leave. The matter stood adjourned to 31st October, 1944. "On that date 
the Judge passed an order “Not pressed. Dismissed.” Below that order an endorse- 
ment was also obtained from the advocate for the decree-holder that the petition’ 
was not pressed. Thereafter it transpires that defendants 4 and 5 filed O.S. No. 
127 of 1945 and that suit was ultimately disposed of on 30th November, 1951, 
after having seen several vicissitudes and suffering a chequered career. The 
present execution petition, which has been dismissed as being out of time, namely 
E.P. No. 229 of 1952, was filed as already stated on 17th April, 1952. 


This delay of 8 years is explained by the learned counsel for the appellant as 
having been due to the pendency of the suit O.S.No. 127 of 1945. There was 
of course no stay obtained in that suit of the execution of the present decree. 
Whether the appellant is entitled to the benefit of the time taken by the pendency 
of the suit O.S. No. 127 of 1945, for purpose of saving limitation or not does not 
seem to Le material and that appears to be also the reason why this aspect of the 
case was not pressed before the learned Subordinate Judge. The decision in this 
appeal actually rests upon the construction to be placed on the order passed by the 
learned District Munsif of 31st October, 1944. 

As could be seen from the decisionsin Ramanathan Ch.ttiar v. Alagannan Chettiar}, 
Somasundaram Chettiar v. Alamelu Achi®, Korapolu Shedthi v. Gangayya Shetty?, and 
Singanna Sathireju v. Merla Sathamma*, the trend of the rulings seems to be that in 
order to find out whether an order has been a final order or only an order passed for 
statistical or administrative purposes, the surrounding circumstances should be taken. 
into consideration. It also appears to be the further trend of these rulings that, 
whether an order is made by the Court itself on its own initiative or at the invitation 
of the decree-holder, the circumstances under which the order happens to be made 


1. (1935) 70 MLL.J. 683. 8 ER 1 M.L.J. 204. 
2. 1937 MW. 480. 4. (1952) 2 M.L.J. 67. 
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should still be the guiding factor in coming to the conclusion whether the order was 
a fina] order or was one passed merely for statistical purposes. 


In this case, it has tc be noted that when the sale was fixed for 29rd October, 
1944, the salegcould not take place for want of bidders. It was at that stage open 
to the decreg-holder to ask for further time and request the Court to adjourn the 
sale to another date to enaple him to take furth-r steps to see that thers were bidders. 
The decree-holder did not do s9, apparently for the reason that the claim petition 
had just then Feen dismisscd. It was the claim petition which must have scared 
away the piospective bidders and after the claim petition had been dismissed, there 
was also a suit impending. Though it had not kzen actually filed, still defendants 
4 and 5 who had suffered reverse in respect of their claim petition were entitled 
to proceed within a year’s period io set aside the order in that claim petition. The 
decree-holder must have tnerefore thougat that it would not be possible for 
him in view of these factors to take any steps to get on with the sale. The mind 
of the Judge must have also been affected by these factors, namely, that the claim 
petition having beer dismissed, there was going to be a suit against the order, and 
actually the suit came in 1945. Therefore the decree-holder must have thought 
of postponing the execution petition t> a more auspicious time, when he «ould hope 
to secure bidders for the property. Being the end of the month, the learned Judge 
also must have thought of disposing of ‘his petition. Though it was not the end 
of the quarte1, still the anxiety to dispose of a certain amount of work each month 
always weighs witn the subordinate judiciary. Furthe-, the ordcr thai “ the petition 
is not pressed and is dismissed ” seems to have taker place in point of time earlier 
than the endorsement to that effect made by the advocate for the decree-holder. 
This, to a certain extent, would go to show the anxiety of the Court to push off the 
petition from its file. 


Therefore, taking all these circumstances into consideration, I am of the opinion 
that the reasonable and just view of the order passed on gist October, 1944, would 
be not that it was a final order but was only an order for purposes of statistics. It 
will not be wrong to assume in this case, judging from the sequence of ihe egdorse- 
ments made, that the anxiecy of the Court to dispose of the petition #t was, that 
brougat about the erdorsement also by the advocate for the decree-holder, to a 
similar effect. it is also in the interests of justice I believe, and equity also demands, 
that in a matter where the stake is hcavy, the construction should be liberal 1ather 
than too very restricted and technical. The decree-holder in this is still within time ; 
so far as the decree is concerned, the 12 year period has not yet elapsed and he is 
only hit by the rule of filing an execution petition within three years from the last 
order which should be final. Ifthe last order is not final, then he is still in time to 
file an execution petition and realise the profits of his decree. 


I am on the whole satisfied that the order of 31st October, 1944, in the cire 
cumstances of this case, cannot be said to be a final order disentitling the decree- 
holder to file a fresh application for execution of the decree under which he is still 
to realise the mortgage debt due to him. This apreal is therefore allowed but in 
the circumstances of this case there will be no order as to costs. 


Leave refused. i, 
P.R.N. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Presgn1 :—MR. JUSTICE RAJAGOPALAN AND MR. JusTig& RAJAGOPALA AYYAN- 
GAR, 


? e ba 

S. RM. AR. RM. Ramanathan Chettiar ss of thitioner* 
v. : 

The Additional Income-tax Officer, City II Circle, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 49-E—‘Amount remaining payable by a person to whom refund is du? — 
Meaning of—Right of Income-tax Officer to adjust a refund due towards tax dus of the person—When accrues— 
Ass if should be in default—Sections 45 and 46—If controls section 49-E. 


It is no doubt true that the scheme of the Income-tax Act contemplates the successive stages of a 


person being liable to be assessed, person being assessed the assessee or person liable to pay the tax and 
an assessee being in default. The catene ofa liability is distinct from the enforcement of that liabi- 
lity by any of the means provided by section 46 of the Act. Though an assessee may not be in default 
as regards the tax due on his foreign income by virtue of the provisions of section 45 of the Act, he 
continues to be a person liable to pay the tax and the Incomt-tax Officer is entitled to adjust any refund 
due to such an assessee towards the tax payable by such person. The liability to pay the tax is sufficient 
to bring an assessee’s case within the scope of section 49-E of the Act and it is not necessary that the 
assessee should be “in default " either within the ordinary meaning of that expression or as that expres- 
sion has been defined by section 45 of the Act. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will bz pleased to issue a writ of mandamus or other appropriate 
writ, direction or order against the respondent herein so as to direct him to refund 
the sum of Rs.20,63.5-15-0 in pursuance of the order dated 24th June, 1953, G.I.R 
No. 206-r-1949-50 of the IV Additional Income-tax Officer, City Circle IL Madras 
District. 


G.R. Fagadisan, F.V. Balakrishnan and R.S. Venkatichari for Petitioner. 
C.S. Rama ‘Rao Saheb for Respondent. 


The Order of the Court was delivered by š 


Rujagopalan, J.—In the course of the assessment proceedings foi the assess- 
ment year 1949-59 the amount of refund of income-iax to whica the assessee was 
entitled was ascertained as Rs. 27,892-11-0. About a month later, on 23rd July, 
1953, the assessee applied to the Income-tax Officer for the issue of a refund order. 
Or 12th August, 1953, the Incomc-tax Officcr informed the assessce that the re- 
fundable amount of Rs. 27,892-11-0 had beer. adjusted towards thre? items of arrears 
of income-tax; (1) Rs. 12,835-15-0, arrears due for 1940-41; (2) Rs. 7,800, arrears due 
for 1941-42; and (3) Rs. 7,256-12-0, part of the arrears due for 1947-48. The assessee 

inted out that the first two items represented the proportionate tax on forcign 
income, the income from Kanthoe, for the relevant account periods corresponding 
to the assessment years 1949-41 and 1941-42, and that as the currency restrictions on 
Temi:tances from Kanthoe continued, he was entitled to the relief under the Proviso 
to section 45 of the Act. On rath Novembei, 1953, the Income-tax Officer finally 
informed the assessee that the refundable amount would be adjusted towards the 
arrears of tax. The Inspecting Assistant Commissioner, in effect, confirmed that 
order on 7th December, 1953. 


The assessee applied under Article 226 of the Constitution for the issue of a writ 
of mandamus or any other appropriate writ to direct the Income-tax officer to 
refund Rs. 20635-15-0. That sum represented the total of items 1 and 2 mentioned 
above, the arrears of tax due on the foreign income from Kanthoe, for which the 
petitioner had been assessed in 1940-41 and 1941-42. 


It was on section 49-E of the Act that the respondent relied to justify the adjust- 
ment effected by the Income-tax Officer and confirmed by the Inspecting Assistant 


Commissioner. . 





*W.P. No. 194 of 1954. 27th February, 1956. 
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Section 49-E runs : 


“Where under any of the provisions of this Act, a refimd is found to be due to any person, the 
Income-tax Officer...... may in lieu of payment of ‘the refund, set-off the amount to be refunded, or 
20y part of that amount against the tax, if any, remaining payable by the person to whom the refund is 

The pé@titioner all along admitted that Rs. 12,835-15-0 and Rs. 7,800 we'e due 
from him out of the tax to which he had been assessed in 1940-41 and 1941-42 res- 
pectively. It was common ground that this represented the tax on the foreign 
income from Kanthoe, and that the requirements of the proviso to section 45 having 
been satisfied, the petitioner could not be treated as an assessee in default in res- 
pect of these two sums. 

The learned counsel for the respondent contended that, though the petitioner 
could not be treated as an assessee in default, the arrears of tax remained “payable” 
by the assessee within the meaning of section 49-E of the Act. Se-tion 45 of the Act 
specifies the day before which any amount payable under a notice of demand issued 
under section 29 of the Act should be paid. Itfurther directs that any assessee failing 
so to pay shall be-deemed to be in default. We are not now concerned with the 
first proviso to the section, which provides for the period during which an appeal 
preferred against the order of assessment is pending. The second proviso runs : 

“ Provided further that where an assessee has been assessed in respect of income arising outside 
the taxable territories in a country the laws of which prohibit or restrict the remittance of money to 
the taxable territories, the Income-tax Officer shall not treat the assessee as in default in respect of that 
part of the tax which is due in respect of that amount of his income which by reason of such prohibition 
or restriction cannot be brought into the taxable territories and shall continue to treat the assessee as 
not in default in respect of such part of the tax until the prohibition or restriction is removed ”. 

The learned counsel for the petitione: assessee urged. thac, if the petitioner could not 

be deemed to be an assessee in default in respect of the arrears due for the assess- 

ment years 1940-41 and 1941-42, those arrears did notremain payable by the assessee 

within the meaning of section 49-E. We are unable to accept this contention. Sev- 

tion 45 of the Act defines when an asssssee shall be deemed to be in default 

Section 46 (1) provides for the imposition of a penalty.on an assessee in default. 

Section 46 (2) is a specific provision for the realisation of the amount of arrears due 

from an assessee by the Collector on the issue of the prescribed certifiĉate from the 

Income-tax Officer. Sub-sections(3) and (5) ofsection 45 are other provisions for the 

recovery of arrears. It is not necessary for us to decide in these proceedings whether 

the procedural law outlined in section 46 of the Act makes a real difference between 

an assessee in default and an assessee from whom arrears are due. The limited 

question we have to answer is, whether an assessee, the tax or a portion thereof 
lawfully demanded from whom still remains unpaid, is a person liable to pay that’ 
amount wi-hin the meaning of section 49-E, though he cannot be treated as an assessee_ 
in default in respect of that sum under section 45 of the Act. 

In our opinion the iax becomes payable on the service of the notice for which 
section 29 of the Act provides, on or before the expiry of the date fixed in accordance 
with the first part of. section 45. During that period even though the tax has been 
payable all along, the assessee cannot be deemed to be in default within the meaning 
of section 45. On the expiry of that period, if the tax still remains unpaid, and if 
neither of the provisos is applicable, the-assessee shall be deemed to be in deafult. 
Some of the consequences of that default have been provided for by section 46 of the 
Act. That the provisions of section 46 were not or could not be applied to the asses- 
see would not affect the question—was the assessee liable to pay the amount lawfully 
demanded of him by the prescribed notice issued under section 29 of the Act. Thus 
the successive stages are : a person liable to be assessed ; a person assessed ; the asses- 
see or person liable to pay the tax; an assessee in default. The existance 
of a liability is distinct from the enforecement of that liability by any 
of the means for which section 46 provides. Even though the petitioner could 
not be deemed to be an assessee in default within the meaning of section 
45, he continu€d to be a person liable to pay the tax. The liability to pay 
the tax should ‘suffice to bring the assessee’s case within the scope of section 49-E 
of the -Act. Section 49-E does not either in express terms or by necessary 


39 
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implication require that the assessee should be in default, either within the ordinary 
meaning of that expression or as that expression has been defined by section p of 
the Act, We are unable to read the provisions of the latter part of section 45 and the 
provisos to that into section 49-E of the Act to define the scope of the expression in 
section 49-E “that amount........ if any, remaining payable by the parson to 
whom the refund is due.” 


The Income-tax Officer acted well within his jurisdiction when he exercised the 
discretion vested in him by section 49-E of the Act to adjust Rs. 20,635-15-0 out of 
the amount refundable to the petitioner towards the arrears payable by the petitioner 
out of the tax to which he had been assessed in 1940-41 and 1941-42. As the res- 
pondent has not failed co discharge any statutory duty imposed upon him, the writ 
of prohibition asked for by the petitioner cannot issue. 

The rule is discharged. This petition is dismissed with sosts. Counsel’s fee 
Rs. 250. ` 

R.M. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnk. Jusrick RAJAGOPALAN AND Mr. Justice RAJAGOPALA ÀYYAN- 
GAR. 


The State of Madras, represented by the Deputy Commissioner 
of Commercial Taxes, Coimbatore i .. Petitioner” 
v. 
R. Saravana Pillai . Respondent. 

Madras General Sales Tax Act (IX of 1939), section 2 (i), Proviso—Exemption from tax in case of ‘Agri~ 
cultural or horticultural produce’—Test to determins—Arecanuts subject to minimum curing process—If ceases to be 
horticultural produce. 

There is no specific provision in the Madras General Sales Tax Act, as in the Income-tax Act, to 
determine whether what is sold by an assessee is horticultural produce after it is subjected to the 
ordinary process employed by a cultivator or receiver of rent in kind to render the produce raised. 
or received by him fit to be taken to market. But the Proviso to section 2 (i) of the is intended. 
to benefit agricułturists and any narrow interpretation of the term “hortjcultural produce” would 
defeat that very object. What was horticultural produce will cease to be so only when it is subjected. 
to a manufacturing process and if what is sold is the manfactured produce the exemption will not 
apply. But where any agricultural or horticultural produce has to be subjected to a minimum 
processing before that produce can be marketed at all, it will still retain its character as such. 

Arecanuts cannot be marketed in the state in which they are gathered from the trees and they 
have necessrily to be processed before they could be marketed at all. But that processing is far shart 
of any manufacturing process. The processing does not change the character of the produce. The 
shrinkage in size or change of colour during boiling or the removal of the tannin does not alter the 
nature of the commodity. 

Petition under section 12-B(1) vide Rule 13-C (1) (a) of Act IX of 1939 praying 
the High Court to revise tue order of the Sales Tax Appellate Tribunal, Madras, 
dated 7th January, 1955 in T.A. No. 578 of 1954 preferred against the order of the 
Commercial Tax Ofhcer, Coimbatore North, dated 4th June, 1954, in Appeal No. 
182/53-54 (A2/3320/51-52, dated goth March, 1953, on the file of the Deputy Com- 
mercial Tax Officer, Mettupalayam.) 

The Assistant Government Pleader (K. Veeraswami) for Petitioner. 

V. C. Veeraraghavan for V. S. Rangaswami Ayyangar for Respondent. 


The Order of the Court was made by 

Rajagopalan, J—The limited question that arises in this application, preferred 
by the Government under section 12-B of the Madras General Sales Tax Act is 
whether the arecanuts sold by the respondent in the assessment year 1951-1952 
constituted agricultural or horticultural produce grown by (the assessee) himself or 
grown on any land in which he had an interest, whether as owner, usufructuary 
mortgagee, tenant or otherwise, within the meaning of the proviso to section 2 (t) 
of the Act. = f 








*T.R.G. No. 22 of 1955. : ; 16th April, 1956. 
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The Deputy Commercial Tax Offer rejected the accounts of the petitioner 
and estimated the turnover of the cured nuts sold by the petitioner during 1951-52 
at'Rs. 40,736 and assessed him to a tax of Rs. 636-8-0 on thet turnover. An appeal 
to the Commercial Tax Officer failed. The assessee took the matter up on further 
appeal to the Appellate Tribunal. The Tribunal rejected the assessee’s contention 
that he was not a “ dealer ” at all as defined by the Act. The Tribunal, however, 
accepted the contentions of the assessee : (1) That what the assessee sold was hori- 
cultural produce within the meaning of the proviso to section 2 (i) of the Act, and 
(2) that the assessee had an interest in the land in which that produce was grown, 
within the meaning of section 2 (i) ofthe Act. It was only the correctness of the finding 
of the Tribunal, that what was sold by the assessee in 1951-52 was hoiticultural 
produce, that the Government challenged in the proceedings before us, 


The assessee’s appeal was heard by the Appellate Tribunal along with appeals 
preferred by others sumilarly situate. They were all persons who grew and marketed 
arecanuts in Coimbatore district in accordance with the practice that prevailed 
in that district. It was not disputed at any stage that there was no market for the 
arecanuts as gathered from the tree. While the practice in South Kanara district is 
to gather the nuts after they are ripe, the practice in Coimbatore district is to gather 
them while they are stillraw. After gathering the produce, the arecanuts are peeled 
and the kernels are then sliced, boiled ard dried. In the course of boiling, the tannin 
content of the nuts gets minimised, and that itself colows the nuts, and that 
colour persists after the nuts are dried. It is only after they are dried that they are 
fit to be marketed. So much was common ground. While the assessee contended 
that what was sold was still horticultural produce, the contention of the Government 
was that it was produce subjected to a manufacturing piocess that was sold, and that 
what was sold had ceased to be horticultural produce as such before it was sold. 


The Tribunal disposed of the question before it on a very narrow basis. In an 
earlier batch of appeals of 1952 preferred by assessees of Coimbatore district, the 
Tribunal discyssed the question at some length and came to the conclusion that des- 
pite the processing to which the raw arecanuts had been subjected, what Was sold 
was still horticultural produce. The respondent before us was one of the appellants 
in that batch of 1952 appeals. In that batch of appeals the question whether the 
assessees had any interest in the land on which the arecanut was grown, within the 
meaning of section 2 (i), had, also to be considered. Against the decisions of the 
Tribunal in the 1952 appeals, petitions were preferred to this Court under section 
12-B of the Act, and the judgment in that batch of petitions was reported in S.T. 
Sultan Ahmed Rowther v. State of Madras+. In that batch of cases, this Court had no 
occasion to go into the question whether what was sold was argricultural or horti- 
cultural produce. In that judgment it was recorded, 

“The finding of the appa Tribunal, which differed from the Departmental Authorities on 
that point, was that the arecanut sold by the assessee was agricultural or horticultural produce. 


‘The correctness of that finding was not challenged, and the argument before us proceeded on the 
assumption that the arecanut sold by the assessee was horticultural produce within the meaning of 


section 2 (i) of the Act.” ; 

The Tribunal referred to this aspect in its judgment in the batch of 1954 appeals, 
of which the respondent assessee’s was one, and held that what was sold was horti- 
cultural produce. We have had to set out all this only to show that the reasons for 
the view taken by the Tribunal, that what was sold was horticultural produce, will 
have to be sought not in its judgment in the 1954 batch of appeals now before us 
but in the 1952 batch of appeals. We cannot, of course, treat the question at 
issue as concluded by authority, because the question was certainly not decided 
in S. T. Sultan Ahmed Rowther v. State of Madras*. 


What the proviso to section 2 (i) of the Act excludes from the turnover of a 


dealer is 
“ the proceeds of the sale by a person of agricultural or horticultural produce grown by 
himself or grown on any land in which he has an interest...” i 


x. (1954) 2 M.LJ. 93» 
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It is true, no specific provision has heen made in the Sales Tax Act to correspond 
to > : ecru 
"the process ordinarily employed by a cultivator or receiver of ‘rent in kind to render the 
produce raised or received by him fit to be taken to market”, 
which, the, Income-tax Act specifies in section 2 (i) (b) (i) of that Act. If the 
principle of that test can be applied in deciding whether what was sold bẸ the asses- 
see was still horticultural produce, it should be obvious that the question at issue 
should be answered in favour of the assessee. i 

As we have pointed out, it was common ground that there is no market in 
Coimbatore or elsewhere for arecanuts as they are when plucked from the trees, 
and it should be remembered they are gathered when they are still unripe. The 
proviso to section 2 (i) of the Act is obviously conceived in the interests of agricul- 
turists. It excludes from any tax liability under the Act sale of agricultural and 
horticultural produce, the primary condition to be’ satisfied being that it must be 
produce of the land which either belong to the seller or of the land in which he has 
an interest as specified by section 2 (i). To restrict that concession to sale of areca- 
nuts, for instance, only if those arecanuts are sold in the state in which they are 
immediately on being gathered from the trees, would render the statutory exclusion 
meaningless, The person who grew that produce could not sell it in that form. He 
could not use it. It was not, of course, the contention of the learned Government 
Pleader that the arecanuts could retain their character as horticultural produce only 
in the state in which they were immediately after being gathered from the trees, 
That what was horticultural produce ceases to be horticultural produce when it is 
subjected to a manufacturing process, and what is sold is that manufactured pro- 
duce, does not admit’ of any doubt: In the present case, however, it could hardly be 
said that the marketed commodity was the product of a manufacturing process, 
to which the arecanuts as‘ horticultural produce had been subjected. No’ doubt 
the arecanuts gathered have to be procéssed before they could be sold at all. But 
that processing falls far short of what is normally understood: as a manufacturing 
process. ‘That was not seriously denied. The processing is just to preserve the 
commoility against its eventual sale. The difficulty which the learned Government 
Pleader experienced was in drawing a line where arecaruts ceased to be horticul- 
tural produce within the meaning of section 2 (i) of the Act, especially when he was 
asked to consider the comparable cases of paddy, rice and particularly boiled rice. 


Under the Act, tax liability is imposed only on sales by a dealer, and the agri- 
éulturist who sold his agricultural produce has to satisfy the statutory requirements 
of the definition of a ‘dealer’ before any question of tax liability or exclusion there- 
from could arise. In the present case that the assessee was a ‘dealer’ as défined by 
the Act did not admit of any controversy at any rate before us. The limitations 
the Court can impose in construing the statutory expression “ horticultural produce” 
must conform to the scheme of the Act, particularly the’ scheme that underlies sec- 
tion 2 (i) of the Act, the object of the scheme of course, being gathered in the first 
instance from the language of the statutory provision itself. We are of opinion, that, 
where any agricultural or horticultural produce has to be subjected to a minimum 
processing before that produce can be marketed at all, it will still retain its character 
as agricultural produce or horticultural produce, pe that minimum processing. 
In the case of arecanuts, we have pointed out earlier that what the goods sold by the 
assessee were subjected to was that minimum processing, absolutely necessary before 
his horticultural produce could be sold at all. We have confined ourselves only to 
the case of arecanuts, because what the minimum processing should be for any other 
kind of horticultural produce may not determine the question, what is the minimum 
processing to which the arecanuts have to be subjected before they are sold. 

The processing to which the arecanut was subjected, which we have described 
above, did not really change the character of the pore There was no process 
of manufacture. Something was no doubt excluded, for examplg, tannin. The 
size shrunk by the process of boiling and drying. But otherwise it was the same 
produce. . That.the produce coloured itself during the process of boiling and drying 
still left in tact the real nature of the commodity, the nut that was eventually sold, 
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collected from the green nut that had been gathered from the tree. The process to 
“cuse ? the arecanuts was only to preserve the commodity. Once again, we have 
to point out that the process the assessee had subjected the produce as he gathered it 
from the trge'was in accord with the established practice of such agriculturists in 
that localjty, Coimbatore district. We are, therefore, of opinion, that despite the 
process, the minimum necessary, that the goods sold had been subjected to, what the 
assessee sold still retained its character as horticultural produce within the meaning 
of the proviso to section 2 (i) of the Act. As we said, any narrow construction of the 
term “horticultural produce” would tend to defeat the very object of the Legislature 
with which the proviso to section 2 (i) was enacted. The view taken by the Tribunal 
was correct. . 
The learned Government Pleader referred to the decision in Killing Valley 
Tea Company Lid. v. Secretary of State- for Indiat. That case dealt with tea and the 
decision was under the Indian Income-tax Act. At page 171 the learned Judges 
inted out the tea that was sold had been subjected to a manufacturing process, 
e fail to see any scope for applying the test laid down in that decision to the ques- 
tion now before us. 


The petition fails and is dissmissed with costs. Counsel’s fee Rs. 100. 
R.M. —<—. - Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND MR. Justice Rayacopata AYYANGAR. 


The State of Madras, represented by the Deputy Commissioner 
of Commercial Taxes, Coimbatore Division, Coimbatore, ..  Petitioner® 
a. : : 
The Bangalore Automobiles, Trichy Road, Gugai, Salem. ..' Respondent. 

Madras General Sales Tax Act (LX of 1939), section 3 (2) (iv)—Additional levy of tax under —Scope and 
extent of —If could be levied even on the amount of tax collected. 

Having regard to the definition of the terms ‘turnover’ and ‘sale’ in the Madras Gqnera Sales 
Tax Act and the provisions of section 2 of the Amending Act (XVII of 1954), the amounts collected 
by way of tax by a dealer on the sale of goods that fall within the scope of section g (2) (iv) of the Act 
will also be liable to pay the additional tax under section g (2) (iz) of the Act in addition to the normal 
levy uhder section 8 (2) (8). If the goods sold are liable to the additional tax, then it is the entire 

price, including the additional tax, that furnishes the basis for computation of the turnover 
and hence the amount collected by way of additional tax will also be liable to the additional tax under 
section g (2) (iv) of the Act. 

Petition under section™12-B (1) of the Madras General Sales Tax Act praying 
the High Court to revise the order of the Sales Tax Appellate Tribunal, dated gth 
February, 1955 and made in Tribunal Appeal No. 771 of 1954. -> ‘ 


The Assistant Government Pleader (K. Veeraswami) for Petitioner in all the 
Petitions. 


S. Swaminathan, D. Souza for Messrs. John and Row, N. R. Govindachari, 
L. V. Krishnaswami Ayyar, V.C. Gopalarathnam and S. Nagaraja Ayyar for Respondent. 


The Order of the Court was pronounced by. 


Rajagopalan, F.—These are petitions under sectioh 12-B of the Madras General 
Sales Tax Act to revise the order of the Appellate Tribunal. 


The respondents were dealers in motor cars and their accessories. On the 
turnover of the sales of these goods, they were liable to pay sales tax at the standard 
rate of Rs, 0-0-3 in the rupee, prescribed by section 3(1) (b) of the Act. In 
addition they were liable to pay tax at the rate of Rs. 0-0-6 in the rupee under section 
3(2) (iv) of the Act. The assessing authorities included in the taxable turnover 
of each of these dealers amounts collected by them by way of tax under section 8-B 
of the Act and assessed that part of their total turnover also at the rate of Rs.'0-0-9 


1. (1920) I.L.R. 48 Cal. 161. : 
*T.R.C. Nos. 41, 48, 49, 51, 58) 55, 56, 77, 78 and 110 of 1955. ` 6th April, 1956. 
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in the rupee. In Krishnasawmi Mudaliar’s caset, this Court held that the turnover 
made up of amounts collected by way of tax by a registered dealer could noġ be 
assessed at all to any tax under the Act. Subsequent to that the Madras Legis- 
lature enacted Act XVII of 1954 to validate the levy of tax on amougts collected 
by a dealer by way of tax. The validity of that Act has been upheld þy us in 
Sundararajan and Co., Lid. v. State of Madras*, and that has been reiterated by us in 
T.R.C.Nos. 46, ctc. of 1955, in which we have just delivered judgment. 


The only question that remains for determination in these cases is whether the 
Tribunal was right in the view it took that amounts collected by way of tax and 
deemed to be part of the turnover of a dealer under section 20f Act XVII of 1954 
were liable to be assessed only under section 3 (1) (b) of the Sales Tax Act and that 
it would not be subject to the additional tax authorised by section 3(2) (iv) of the 
Act. - 


The tax authorised by section 3 (1) of the Act is on the total turnover of a dealer; 
see section 3 (1) (b). The additional tax authorised by section 3(2) of the Act is 
among others on the first sale of the goods mentioned in section 3(2) (iv) and section 
3 (2) directed that the additional levy shall be in addition to the tax, to which the 
dealer seller is liable under sub-section (1) on his total turnover for rhe year. Section 
2 of Act XVII of 1954 runs :— . 

“ Tn the case of sales made by a dealer before the 1st April, 1954, amounts collected by him by 


way of tax under the Madras General Sales Tax Act, 1939... be deemed to have formed part of 
his turnover”. : 
Turnover nas heen defined by section 2(1) of the Act. 
‘Turnover means the te amount for which goods are either bought by or sold by a dealer 
eeeeaean for........valuable consideration. 

. The expression ‘sale’ has been defined in section 2 (k) of the Act. It.is with 
reference to these provisiors, that we have to answer the question at issue, whether 
the amounts collected by way of tax by a dealer on the sale of goods that fell within 
the scope of section 3(2) (iv) of the Act are liable to pay the additionel tax under 
section 3(2) {iv) of the Act. . 


The Tribunal recorded : 

“tax collected by the dealer becomes part of his total turnover by reason of the Validation Act, and 
it follows that it will be subject only to the 3 pies rate under section g (1) (6).” 

That the amounts collected by the dealer by way of tax became 
part of his turnover under section z of Act XVII of 1954 does not admit 
of any controversy at this stage. ‘That it was part of the total turnover within the 
meaning of section 3(1) (a) should also be beyond dispute. It should follow that 
on that turnover also the dealer is liable to pay the tax prescribed by section 
3(1) (6). But the question still remains, is the dealer also liable to pay the addi- 
tional tax prescribed by section 3(2) (iv). 

As we pointed out, what section 3(2) (iv) authorises is the levy of the additional 
tax of Rs. 0-0-6 on the sale of any of the goods mentioned therein. What did the 
amounts collected by the dealer by way of tax under the authority of section 8-B 
of the Act represent? In Sundararajan and Co., Lid. v. State of Madras*, we pointed 
out that the amounts collected by way of tax under the authority of section 8-B of 
the Act were paid by the purchaser on the occasion of the sale by the dealer. We 
also pointed out ‘vis a vis the dealer it isin reality part of the price the purchaser has 
to pay the seller for purchasing the goods.’ What was sold by the dealer was goods, 
which fell within the scope of section 3(2) (iz) of the Act. What the purchaser paid 
on the occasion of that sale was the price of the goods, the ‘valuable consideration’ 
for the sale within the meaning of ‘Sale’ and ‘Turnover’ defined by the Act. No 
doubt the bill showed the price charged by the dealer and the amount collected by 
way of tax separately. But both the amounts were paid by the purchaser for 
effecting the sale in his favour and so both constituted the price he had to pay. 





1. (1954) 2 M.L.J. 151 : (1954) 5 S.T.G. 88. 2. (1956) 1 M.L.J. 339: (1956) 7 S.T.C. 105 | 
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It was the total that represented the consideration for the sale and as such 
the éotal of each of these sales constituted the turnover. Suppose the dealer had 
‘shown as separate items in his pill (i) his cost price, (ii) his profit and (iii) 
the tax whigh asa dealer he had ‘to pay under the At, all of them together 
would stil, constitute the consideration for the sale, which the pwchaser had 
to pay, and it is that total that would merge in the total turnover within the 
meaning of section 3(1) of the Act. The fallacy in the reasoning of the 
Tribunal, as we see it, was to interpret the expression, “total turnover ” in 
‘section 3(1) (2) divorced from the definition of ‘sale’ and ‘turnover’ in 
section 2 of the Act. They also overlooked the fact, that though the Act called the 
extra amount the purchaser paid as an amount collected by way of tax under the 
authority of section 8-B, it was in reality pait of the purchase price that the pur- 
‘chaser paid. That was the basis on which we upheld the validity of Act XVII 
of 1954. The concept of a consolidated purchase price, the consideration for the 
sale, necessarily nean M correlation to the goods sold, and if the goods sold are 
liable to the additional tax, then it is the entire purchase price that should furnish 
the basis for the computation of the tax lawfully leviable. 


For the purpose of taxing the two items, the price of the goods and the amount 
collected by way of tax, cannot be split up. Turnover includes the amounts col- 
lected by toe dealer, the amounts paid by the purchaser on the occasion of the sale. 
“They constituted consideration for the sale. There was no separate consideration 
passing from the deaier for the amounts collected by way of tax on the occasion of 
the sales. The goods sold still constituted consideration for that sale. As we stated, 
this was the fundamental feature of the turnover which specifically became taxable 
under section 2 of Act XVII of 1944, and this feature, in our opinion appears to 
have been overlooked by the Tribunal. It should, however be noticed that our 
decision in Sundararajan and Co., Lid., v. State of Madras}, was long subsequent to the 
-decisions rendered by the Tribunal. 

We differ from the Tribunal, and we hold that the items in question which 
were excluded by the Tribunal from the scope of additional levy under. section 
3 (2) (iv) of the Act, are subject to the additional levy. ‘Che petitions*’are allowed. 
There will, however, be po order as to costs. 

RM. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusrick KrRsRHNAswaM NAYUDU. 


‘Orikkalappat Kannasseri Demodara Menon .. Appellant* 
v 


‘Orikkalappat Kannasseri Bhargavi Amma and others. .. Respondents. 

K ne moe Condo e as individuals 
with incidents of tarwad or tavazki property—Presumption—Gift by husband or. har ead sda i tal 
—Gift to woman and her children by stranger—Nature of interest. 

Where properties are gifted by a person to his wife and children following the Marumakkathayam 
Law, the possi piiod is that the donees take the property with the incidents of tarwad or tavazhi 
pro as the case may be. When all the members of the tarwad op tavazhi then existing, are inclu- 

-ded, and there is nothing in the language of the instrument of gift to indicate any particular intention 
to restrict the benefit to the persons expressly mentioned in the deed, the presumption is that not only 
the donees specifically mentioned but also their children and heirs are entitled to the benefit of the gift. 
There is no reason why this presumption should not be applied though the donor’s sister joined in 
the gift, where it is to all the members of the family then existing. 

Chakkara Kannan v. Kunhi Pokker, (1915) 29 M.L.J. 481 : LL.R. 39 Mad. 317, applied ‘and followed , 

Even in the case of a gift made by a person other than ‘the husband and father for example, by a 
relation of the husband, the gift made to a woman and her children then existing, the donees constitu- 
ting a natural group, must be construed as a gift to the entity as such and not to the individual 
-members thereof. ə 








1. (1956) 1 M.L.J. 339: (1956) 7 S.T.C. 105. 
*S.A. No. 774 of 1953. ` 2oth March, 1956. 
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Appeal against the Decree of the Court of the Subordinate Judge of South Mala- 
bar at Kozhikode in Appeal Suit No. 213 of 1951, preferred against the Decgee of 
the Court of the Additional District Munsifof Tirur in Original Suit No. 324 of 1g50- 


P. Anandan Nair and C. M. Balakrishna Kurup for Appellant. e 
` N. Sundara Ayyar and V. R. Venkatakrishnan for Responaents. ° 
The Court delivered the following 


Jovomenr.—The first defendant is the appellant and the short point for deter- 
mination in this appeal is whether the interest acquired under two documents Exhibit 
B-11 which is a registration copy of the original of a gift deed, dated 18th 
December, 1914, and another gift deed of 1919 dealing with items 1 and 2 of 
plaint A Schedule is for the tavazhi or for the individual donees specified in the two 
documents. The trial Court took the view that it was not for the tavazhi but in 
appeal the learned Subordinate Judge took the contrary view. 


Under Exhibit B-11 the father of the first plaintiff, one Gopala Menon and his 
sister, Kunhikutti Amma, who had no issue made a gift of item 1 to Lakshmi Amma, 
the wife of Gopala Menon and her four children, the second defendant, the first 
plaintiff, and defendants 1 and 10, who alone were born then. Under the second 
document, the gift was by Kunhikutti Amma alone of item 2 and some other items 
to the same Lakshmi Amma and her children then living, the first plaintiff, defendants 
I, 2, 10 and 11 and Lakshmi alias Ammukutti Amma, In the suit for partition the. 
question arose as to what shares each of the members of the family would' be entitled 

- to. Ifthe properties were tavazhi properties then they would be entitled to shares 
on the per capita basis ; but if the gifts were to individuals and not to the branch 
constituting the individuals, then the division must be on a per stirpes basis. The 
question is whether the presumption laid down in Chakkara Kannan v. Kunhi Pokker}, 
has to be applied to the first document, since it is a gift by Gopala Menon, though 
the sister joined, to his wife and children. Since all the members of the family then 
existing were included, there is no reason why the presumption laid down in Chakkara 
Kannan v. Kunhi Pokker+, should not be applied.. There is nothing if the language 
of Exhibit B-11 to indicate any particular intention that the persons mentioned alone. 
shall enjoy, nor that that their heirs or that the children,that may be born to them 

. would not be entitled. As regards the second document, it is sufficient to point 

-out that the gift was made to Lakshmi Amma and her children then existing, which 

indicates, especially when read along with the earlier document to which Kunhikutti 

was a party as a donor, that the intention „was to confer a benefit on the 

entire family and not on the individuals. Though there is no sieed to rely on the 

presumption in the case of the second document, the fact remains that the donees 

constituted a natural group and a gift to such a group constituting an entity must 
t 


be construed to be gift to the entity as such and not to the individual members 
thereof. j 


The view taken by the lower appellate Court is, therefore, correct. The second. 
appeal fails and is dismissed with costs. No leave. 


PRN. Appeal dismissed. 





r (1915)29 M-L.J. 481: LLR. 39 Mad. 317. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Brerent -—Mr. Jusma RAJAGOPALAN AND Mr. Justicg RAJAGOPALA 
Ay YANGAR. 


The State ofMadras represented by the Deputy Commissioner 
of Commercial Taxes, Madras Division, Madras 


y 


.. Petitioner? 


-S, Balu Chettiar .. Respondent. 
Madras Gensral Sales Tax Rules (1939), rule 17 (1) —Applicability—Assesses failing to submit return— 
Non-assessment due to assesses’s defauli— Turnover, if “escapes assessment’*—Limitation for assessment of escaped’ 


surnover—Case of no assessment—If outside scope of rule 17 (1). 


The turnover “‘escapes ” within the meaning of rule 17 (1) of the Madras General Sales Tax Rules 
1939, when it is not noticed by the officer either because it is not before him by reason of inadvertence, 


omission or deliberate concealment on the part of the assessee, or because of want of care on the part 
of the officer, 


Where the assessee does not file a return of his turnover at any time, it is his default which leads. 
to the escape of the turnover from assessment to the tax lawfully due. Whether it is a case of omission, 
or deliberate concealment the fact remains that the whole of the turnover of the assessment year escapes 
assessment. ‘The words “ if for any reason ” in rule 17(1) are of wide amplitude and cover the case 
of an assessee failing or defaulting to submit a return, ¢ contention that as there has been no valid 
assessment at all at any time the case would not come within the scope of rule 17(1) cannot be accepted. 


‘State of Madras v. Louis Dreyfus & Co., Lid., (1955) 6 §.T.C. 318 at 329, followed. 


Petition under section 12-B (1) (vide Rule 13-C (i) (a) of Madras General 
Sales Tax Act praying the High Court to revise che order of the Sales Tax Appel- 
late Tribunal, Madras, dated 27th December, 1954 and madé ‘in Tribunal Appeal 
No. 352 of 1954 preferred against the order of the Commercial Tax Officer, North 
oe in Appeal No. 601/53-54 (D.C. T.O., Washe:manpet Division in A-2/10959/ 
50-51). 

The Assistant Government Pleader (K. Veeraswami) on behalf of the Petitioner 
in both the Petitions. ‘ 

© Messrs. $ Mohankumaramangalam and V. Venkataraman for Respondent in, T.R.C. 
No. 54 of 1955. . . 
E T. S. Padmanabha Ayyar for Respondents in T.R.C. No. 88 of 1955. 
The Order of the Court was pronounced by 


Rajagopalan, J.: T.R.C. No. of 1955-—The assessee. was a dealer as 
defined by the Madras Goed Sales Tax Act. He did not. get himself 
registered as a dea.er inthe assessment year 1951-1952, under the provisions 
of the Act. When the Deputy Commercial Tax Officer, the assessing authority, 
“took > steps to assess the assessee, on a provisional basis under the rules, 
for 1952-1953, the accounts of the assessee for 1951-1952 were also examined 
on 14th September, 1953. On 4th January, 1954, a notice was issued to tne 
assessee to show cause why he should not be assessed on his turnover for the 
assessment year 1951-1932. The assessee did not submit any return even after the 
receipt of the notice. On 16th January, 1954, the Deputy Commercial Tax Officer 
estimated the turnover of the assessee for 1951-1952 at Rs. 33,016-1-5, on the basis: 
of the entries in the assessec’s books themselves and assessed tos to pay a tax of Rs. 
515-14-0. On appeal the Commercial Tax Officer cofifirmed the assessment. On 
further appeal by th assessee to the Tribunal, the assessment was set aside. The 
Tribunal was of the view, that the case of the assessee had to be dealt with under 
rule 17 (1) of the General Sales Tax Rules, and it pointed out that the period of 
limitation prescribed by the rule, as it stood at the relevant period, expired on gist 
March, 1953. Tne Government applied under section 12-B of the Act to revise the 
order of the Tribunal. 


The contention of the learned Government Pleader was that rule 17 (1) did not 
apply to the cgse of the assessec, as it was a case of an assessment for the first time, 
for completing which no period of limitation was prescribed by any of the rules. 


— 








*T.R.C. Nos. 54 and 88 of 1955. : rath March, 1956. 
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That if rule 17 (1) applied the view taken by the Tribunal would be right was not 

challenged. So the question is, did the assessment in question come within the scope 

of rule 17 (1). : 
The relevant portion of rule 17 (1), before it was amended ran thus : 

“ Tf for any reason the whole or any part of the turnover of business of a dealer has escaped 
assessment to the taxin any year. . . the assessing authority may at any time within the year 
or the 2 years next succeeding that to which the tax. . . . relates, determine to the best of his 
judgment the turnover which has escaped assessment and assess the tax payable on such turnover, 

safter issuing notice to the dealer. Sa -and after making such enquiry as he considers 


necessary’ 

The contention of the learned Government Pleader was that what was never 
assessed at all could not come within the purview of rule 17 (1). It was on cases 
decided under section 34 of the Income-tax Act, that the learned Government 
Pleader mainly relied to sustain his contention of the scope of rule 17 (1). In State 
of Madras v. Louis Dreyfus & Co. Lid. a Full Bench of this Court pointed out, 

“The language employed in section 34 of the Income-tax Act, which has undergone serious changes 

from time to time is not identical with that ir rule 17 of the Madras General Sales Tax Rules, end the the 
mere fact that both these provisions are designed to achieve a somewhat similar purpose is too slender 
a foundation for the application of the cases construing one provision for determining the scope of the 
other. We, therefore, propose to confine our attention to the language used in. « «rule 17 (1) 
and gather the intention of the rule-making authority as expressed by the words employed ”. » 

We, therefore, do not consider it necessary to consider over again the cases cited 
by the learned Government Pleader based on the scope of section 34 of the Income- 
tax Act, 

In State of Madras v. Louis Dreyfus @ Co., Lid!, the Full Bench pointed out : 

“ The turnover escapes when it is not noticed by the officer either b~cause it is not before him 

reason of an inadvertence, omission or deliberate concealment on the part of the assessee or because 

want of care on the part of the officer, ” -and that “this would be the natural and 
normal meaning of the expression turnover which has escaped i in rule 17(1) ”. 

The assessee, as we pointed out, did not file a return of his turnover at any time. 
But though he violated the obligation cast on him by section g of the Act, that does 
not alter the answer to the question at issue. Whether ıt was a caseeof omission or 
of deliberate concealment on the part of the assessee, he did not submit any return. 
It was his default that led to the escape of the turnover for 1951-1952 from assess- 
ment to the tax lawfully due. It was the whole of the turnover for that year that 
escaped assessment. But rule 17 (1) cally provides for a case of the whole of 
the turnover escaping assessment. e opening words of rule 17 (1) ‘if for any 
reason’ are of wide amplitude and it was on that basis, the Full Bench considered 
the rule, giving illustrative examples in the passage we have quoted above. The case 
of the assessee came within the purview of rule 17 (1). The view taken by the 
Tribunal was right. The assessment made on 16th January, 1954, was barred by the 
rule of limitation as it stood in the relevant period. 

The paon fails and is dismissed with costs. Counsel’s fee Rs. roo. 

T.R.C. No. 88 of 1955 : 

The chequered history of the case up to the stage at which the Deputy Commer- 
cial Tax Officer assessed the respondent assessee on 20th March, 1954, on a turnover of 
Rs. 44,617-15-0, which according to the departmental authority has escaped assess- 
ment in 1950-51, has been sgt out in the order of the Tribunal. The Tribunal held 
that that assessment was beyond the i of limitation prescribed by rule 17 (1) 
as it stood during the relevant period, and set aside the assessment. The Govern- 
ment seeks to have that order revised under section 12-B of the Sales Tax Act. 

For the reasons given in T.R.C. No.54 of 1955, in which we have just pronounced 
judgment, we negative the contention of the Government, that as there has heen no 
valid assessment at all at any time before goth Mazch, 1954, the case would not come 
within the scope of rule 17 (1). Rule 17 (1) applied, and the assessment was beyond 
the time prescribed by that rule. , 

The petition is dismissed with costs. CGounsel’s fee Rs. 100. e 

P.R.N. ———— Petitions dismissed, 


1. (1955) 6 S. T. G. 318 at p. 329. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PsseNT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Jusrigg PANGHAPA- 
KESA AYYAR. 


K. Ganga Setly, Proprietor, Sri Balakrishna Flour Mills .. Appellant* 
v 


The Collector of Customs, Madras .. Respondent. 

Sea Customs Act (VILI of 1878), section 19 and 3(2) ard Imports ard Exports (Control) Act (XVII of 
1947)—Fodder, gram and pollards or grain—Oats —If fodder or grain. 

When there is a statutory provision granting exemption to ccrtain classes of goods, (¢.g.) fodder 
as opposed to grains, the question whether particular goods would fall within that class or not must 
‘be finally deci pea Ae coin tent Court. opinion of the authorities concerned is not conclusive. 

the customs authority chooses to say that ‘hay’ is not fodder, theirs is not the final word on the 
question. 

Fodder literally means food for cattle ‘Oats’ or ‘Feed oats’ are undoubtedly food for horses though 
they may also be used as food for men. Where a particular commodity might fall within one of 
the two entries, namely, grains and fodder, the purpose for which they are imported should decide 
into which class they fall. 


Clements v. Smith, (1860) 3 El. and El. 238: 121 E.R. 431, followed. 
Appeal against, the Order of the Honourable Mr. Justice Subba Rao, dated 
== April, 1953, made in the exercise of Ordinary Original Civil Jurisdiction of the 
igh Court in Application No. 4680 of 1952. 
K. Raja Ayyar, K. C. Jacob and S. K. L. Ratan, for Appellant. 
The Government Pleader (C. A. Vaidialingam,) for Respondent. 


The Judgment of the Court was delivered by 

Rajamannar, C.7.—This is an appeal from the Judgment of Subba Rao on an 
Application (No. 4680 of 1952) filed by the appellant under section 45 of the Specific 
Relief Act for the issue of mandamus directing the Collector of Customs, Madras, 
to forbear from collecting or realising or taking any other steps whatever to recover 
the fines or penalties levied by the Assistant Collector of Customs by his order, dated 
23rd September, 1952, confirmed hy the Collector of Customs on appeal, on 8th 
October, 1952, in the following cicumstances. The appellant is the proprietor of a 
-firm called Sri Balakrishna Flour Mills. He is a aele in fodder and as such a 
regular importer of fodder from foreign countries. He placed an order through 
one V. S. L. Nathan, Indenting Agents, for the import of “Feed Oats” from Australia. 
‘The goods arrived in Madras on ist August, 1952 and when the appellant attempted 
to clear the goods, the customs authorities insisted on the production of a licence 
to enable him to clear the goods. As the appellant was unable to do so, on the 
23rd September, 1952, the Assistant Collector confiscated the goods under section 
167 (8) of the Sea Customs Act and imposed a fine of Rs. 5,000 in lieu of confiscation 
for clearance into town or a fine of Rs. 500 for reshipment to the country of origin, on 
the ground that the offence of violation of sestion 19 of the Sea Customs Act read 
with section 3 (2) of the Imports and Exports (Control) Act, 1947, had been com- 
mitted. The appellant appealed to the Collector of Customs. But the appeal was 
rejected. It was thereafter that the appellant filed the application under section 
45 of the Specific Relief Act out of which this appeal arises. Subba Rao, J., dis- 
missed the application. 

The only question which arises in this case is whether it was necessary for the 
appellant to obtain a licence for the import of the goods into this country. During 
the material period, imports were being regulated by the Government under Rules 
and Notifications made and issued under the Defence of India Act. It is common 
ground that if the goods imported aL the appellant fell within Entry No. 42 in Part 
TV of the Import Trade Control Schedule, corresponding to Item No. 12 (5) of the 
Indian Customs ‘fariff, namely, “fodder, bran and pollards”’ no special licence was 
necessary for the import of the goods. But on the other hand, if the goods fell within 
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Entry No. 32 òf Part IV of the’saime schedule, corrésponding to Item No. 10 of the 
Indian. Customs Tariff, namely “Grains”, then . special licence was necessary. 


The documents filed in the case certainly disclose divergence of opinion between 
the different concerned authorities on the question whether oats, crushed or uncrush- 
ed, fell within the category of fodder or grains. We have on record @ letter dated 
14th September, 1951. from the Deputy Chief Controller of Imports, Madras, 
addressed to the app-llant in which it is assumed that “ Feed oats” are classifiable 
wunder serial No. 42 and, therefore, covered by Open General Licence No, XXIII. 
We may mention that this was in reply to a query from the appellant whether the 
appellant had to obtain a licence to import “Feed oats” from Australia, A different 
view, however, was taken subsequently, a view expressed in a letter dated 8th Janu- 
ary, 1952, alleged to ‘have been addressed by the Deputy Chief Controller of 
Imports to the appellant, the receipt of which is not admitted by the appellant. 
This letter runs thus : 

Be “Please refer to this office letter of even No. 5732/A dated 14th September, 1951, on the above 
subject. , 

In modification thereof, I write to inférm you that (a) “ Feed Oats” (é.., whole grains) are classi~ 
fiable under 10 I.C.T. corresponding to S. No. 32 of Part IV, I.T.C. schedule and accordingly 
a licence is required for import of the goods (whole mai) ; (b) Crushed feed Oats (Fodder) are classi- 
fiable under z2 (9) -I. C. T. Corresponding to S. No. 42 of Part IV and are covered by Open General 
Licence No. H.” . . 

Subba Rao, J., took the view that the.question whether uncrushed oats are grain 

uiring a special licence, or fodder covered by the general -licence, “necessarily 
ill have to be decided by the Customs authorities.” He was aware of the conflicting 
views expressed by the authorities themselves ; but he observes, 

“I cannot say that the Customs authorities acted or forbear to do anything which is clearly ine 
cumbent upon them. They are the authorities authorised to scrutinise the goods and to classify 
under ‘what category they come. As I have already said, their classification of uncrushed feed oats. 
as grain cannot be said to be either perverse or mala fide.” 

If the learned Judge meant that it is for the Government to make classifications. 
of gopds and to decide whether a particular class of goods could or could not be im- 
ported without a licence, we agree with him. Ifa particular commodity falls 
within an item or entry in the schedule containing the classification, then, of course, 
it will be governed by the policy which the Government choose to adopt in respect of 
that particular commodity. If, for instance, there had been an entry, Feed Oats 
for any purpose, then obviously no one can complain. It would not be open to this 
Court to say that the Government sould not have imposed the necessity of obtaining 
alicence for the import of this or that particular commodity, But it does not follow 
from this that if the Customs authority chooses to say for instance that 
hay is not fodder, theirs is the final word on the question. It may 
be that such a result would follow if there is a special statutory pro- 
vision making the opinion of the authorities conclusivé. We asked the learned 
Government Pleader to ascertain from the Department if there is any statutory 
provision, any section of the Act or any rule or notification which declares the opinion. 
of the authorities to be final and not open to judicial review. He was unable to 
draw our attention to any such provision. We understand that some time in 1955, 
there was an amendment. of the schedule by inserting an entry regarding oats. 
Obviously this can have no retrospective effect, 


When there is a statutory provision granting exemption to certain classes of goods, 
the question whether particular goods would fall within that class or not must, in 
our opinion, be finally decided by a competent Court. 


“ Fodder ” literally means food for cattle. ‘‘ Feed” means, inter alia. ‘‘ Horse’s 
allowance of oats, etc.” (Concise Oxford Dictionary). Oats undoubtedly are food. 
for horses though they may also be used as food for men. We are convinced on the 
evidence placed before us that in this case the oats were being imported for use as 
food for horses. In the letter dated 7th September, 1951, addressed by the appelant 
to the Import Trade Controller, it is difinitely stated that the import is of “Horse 
Feed Oats”. In these circumstances we fail to see why the feed oats which the appel- 
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lant wanted to import do not fall within the item “Fodder”. “Assuming that oats as 
such mjght fall within one of the two entries, namely, grains and fodder, the purpose for 
which they were being imported should decide into which class they. fall. It is well 
known that ogts are not generally used in this part of the country as food for men. 
Moreover, as we have already mentioned, there is clear eviderce that in this case 
they were being imported purely as food for horses, that is, as fodder. 


Mr. Raja Ayyar cited to us the decision in Clements v. Smith. That case related 
to the construction of section 32 of the General Turnpike Act which enacted, 
inter alia j 


“that no toll shall he demanded or taken on any turnpike road, for any horse, beast or other cattle 
or carriage employed in carrying or conveying, having been employed only in carrying or conveying 
on the same day, any hay, straw, fodder for cattle and corn in the straw, which has grown or arisen: 
on land or ground in the occupation of the owner of any such hay, straw, fodder or corn in the straw.” 


A horse and cart passed through a toll-gate, carrying threshed barley, which 
had grown on land in tne occupation of the owner, to a mill to be ground into meal 
for feeding the owner’s pigs. It was ‘held that they were exempt from toll under the 
enactment as the barley came within the description of “fodder for cattle’? Cockburn; 
G.J., said : i 
i “T think that everything which is ultimately destined to be used as food for cattle is fodder for 

em”, 

In his opinion the exemption extended to corn destined for the consumption of 
cattle. We think that this case isin point. As it is clear—and ‘it is not denied by the 
Government—that the oats which were imported by the appellant were imported as 
food for horses, that is, cattle, they would fall within &ntry No. 42’of the Schedule. 
No licence was required for their import. The Collector of Customs had no power 


or jurisdiction to seize them and to impose a fine or penalty on the appellant for having 
imported them without a licence. . ` -o 


In the result the appeal is allowed and there will be a direction in the nature 
of mandamus prohibiting the Colector of Customs and his subordinates from collect- 
ing or taking arfy steps whatsoever to recover the fines or penalties purportedsto be 
levied on the appellant. a \ 


In this view it is not necessary to deal with the question whether even assuming 
that a licence was necessary, the action of the appellant was such as to merit the 
imposition of a large fine or penalty. 

There will be no order as to costs of any party. 


R.M. ` , =e l - Appeal allowed. 
IN THE HIGH COURT OF ‘JUDICATURE AT MADRAS. ‘ 


Present :—MR. Justice SoMasUNDARAM AND Mp. Justicg RAMASWAMI 
GOUNDER. 


C.V. Srinivasan -. Petitioner* 
v. 
The Corporation of Madras -- Respondent. 


Madras City Municipal Act (IV of 1919), section 349(28)—By-law No. VIL framed by the Coporation 
Madras under section 349(28)——Jf ultra vires—Purpose of security deposit the by-law —By-law— 
offends Article 19 of the Constitution as unrerasonable restriction on freedom to carry on busmess of advertising. 

By-law No. VHI framed by the Corporation of Madras under clause (28) of section 349 of the 

Madras City Municipal Act, is ultra vires of the powers of the Corporation under section 349. The 
security deposit provided for under the said by-law 1s wholly unnecessary either for the due observance 
of the by-laws or for the adjustment of the advertisement-tax, as there is no by-law which enables 
the Council of the Corporation or the Commissioner either to forfeit it in the event of failure on the 
part of any advertiser of the due observance of any by-law or to adjust the same towards the advertise - 
ment-tax, if it remains unpaid. The security deposit would serve no purpose whatever. 





1. (1860) 3 El. and El. 238 : 191 E.R. 481. 
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Quaere :—-Whether By-law No. VIII offends against Article 19 óf the Constitution of India, as 
being an unreasonable restriction on the freedom of a citizen to carry on his business of advertisement? 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

raying the High Court to revise the Order of the Court of the Féfth Presidency 

Magstate of the Courts of the Presidency Magistrates, Egmore, Madras, dated 
26th April, 1955 and made in M. No. 1672 of 1955. 


When the case came on for hearing before Somasundaram, J., on gth March, 
1956 the Court made the following 


Order of reference to a Bench:—This revision case raises a question of law 
which is important from the poin: of view of businessmen as well as the Corporation 
of Madras. The question raised is whether under clause VIII of the By-laws ofthe 
Coporation of Madras for levy of tax on advertisements adopted by the Corporation 
under clause (28) of section 349 of the Madras City Municipal Act the Corporation 
can demand a security of not more than Rs. 100 and not less than Rs. 50 as the 
Commissioner may decide from Po or agencies who display advertisements either 
on their own behalf or on behalf of others. The practice of the Corporation is to 
demand a deposit of Rs. 100 in addition to the tax that is levied on advertisements. 
It is contended on behalf of the petitioner that this by-law framed under section 349 
of the Madras City Municipal Act is an unreasonable restriction on the freedom of 
a citizen to carry on his business of advertising. As the question involved is one 
of importance, it is better that it is decided by a bench of this Court. The revi- 
sion case will therefore, be posted before a Bench. 


N. Panchapakesa Ayyar, for Petitioner. 
B. Lakkappo Roi, for Respondent. 
The Public Prosecutor (P. S. Kailasam) on behalf of the State. 


The Judgment of tne Court was delivered by 


Ramaswami Gounder, F.{—In this case, the accused was convictegl for breach of 
By-law No. VIII of the by-laws framed under clause (28) of section 349 of the Madras 
City Municipal Act, that is, for failure to enrol himself as a iiad advertiser after 
making the requisite security deposit. .That by-law provides thus : 


“Persons or agencies who undertake the display of advertisements on behalf of others shall enrol 
themselves as licensed advertisers on payment of a security deposit of not more than Rs.roo and not 
leas than Rs. 50 each as the Commissioner may decide for the due observance of the by-law ”. 


This and the other by-laws were framed by, the Council under the powers given 
to it by clause (28) of section 349 of the Madras City Municipal Act. ‘That section 
enables the Council to make by-laws not inconsistent with the Act or with any other 
law to provide for the prohibition and regulation of advertisemenis. Under that 
section, it is open to the Council to prohibit altogether all advertisements in certain 
areas, and it is also open to the Council to regulate the advertisements in the non- 
prohibited areas. That being so, the question that arises for our decision in this 
case is whetner the security deposit of Rs. 50 or Rs.100 provided for by By-law No. 
VIII was one that was intended for the regulation of advertisements. If such secu- 
rity deposit was for the regylation of advertisements, then, there can be no doubt that 
By-law No. VIII would be within the powers of the Council. It will be seen that the 
by-law in question applies only to persons or agencies who undertake the display of 
advertisements on behalf of others and not to persons who display their own advertise- 
ments. It will further be seen that the"by-law provides that the security deposit was 
to be “for the due observance of the by-law”. But there is no by-law to show how this 
security deposit was to be utilised for the due observance of the by-law. But Mr. 
B. Lakkappa Rai, learned Counsel for the Corporation, represented to us that 
the object of the security deposit was two-fold : y for the due observance 
of the by-1aws, by torfeiture of the security deposit, and (2) for adjustment of the secu- 
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rity deposit towards the advertiscment-tax. In the first place, this argument cannot 
be accgpted for the mere reason that there is no by-law which enables the Council 
either to forfeit the security deposit in the event of any non-observance of the.by-law 
or to adjust it { there is default in the payment of the avertisement-tax, In fact, the 
learned counsel was forced to concede that the deposit would simply be retained by 
the Council. If so, the security deposit would serve no purpose whatever. 


Secondly, there are ample provisions in the Act itselfto enforce the due observance 
of the by-laws and also for the realisation of the advertisement-tax. Section 129-A of 
the Act directs that every person who erects, exhibits, fixes or retains upon or over 
any land, building, wall, etc., any advertisement or who displays any advertisement 
to the public in any manner whatsoever, in any place, whether public of private, 
shall pay on every such advertisement a tax calculated at such rates and in such 
manner as the Council may, with the approval of the State Government, by resolu- 
tion determine. Then section 129-B provides that no advertisement shall be erected, 
exhibited, fixed or retained upon or over any land, building, etc., or be displayed in 
any manner whatsoever in any place without the written permission of the Commis- 
sioner, That section also enjoins that the Commissioner shall not grant such 
sion if the advertisement contravenes any by-law made by the Council under clause 
(28) of section 349. This section, therefore, provides a safeguard for the due obser- 
vance of the by-laws. Further, section 129-C provides that the permission granted 
under section 129-B shall become void if the advertisement contravenes any by-law 
made by the Council under clause (28) of section 349. This is another safeguard 
provided by the statute for the due observance of the by-law. Then there is 
section 129-E, which enables the Commissioner by notice in writing 10 require the 
owner or occupier of the land or building, upon or over which the advertisement is 
erected, exhibited or fixed, to take down or remove such advertisement, or himself 
enter upon any building, land or property and have the aavertisement removed, if 
the advertisement is erected, exhibited, or fixed after the written permission of 
the Commissioner had expired or become void. It will thus be seen that these 
provisions give gmple powers to the Council and its Commissioner for the enforce- 
ment of the due observance of the by-laws, so that the requirement of By-law 
No. VIII of a security deposit of Rs. 50, or Rs. roo for that purpose appears to us 
to be wholly unnecessary. Then, as regards the contention that the deposit might be 
adjusted towards the advertisement-tax payable, section 129-B (2) provides that the 
Commissioner shall not grant such permission if the tax, if any, due in respect of 
the advertisement has not ben paid. That being so, the security deposit is clearly 
unnecessary for the purpose of making adjustment towards advertisement-tax. In 
our view, therefore, either for the due observance of the by-law as stated in By-law 
No. VIII itself or for the adjustment of the advertisement-tax as stated by the learned 
counsel, the security deposit is wholly unnecessary, as indeed there is no by-law which 
enables the Council or the Commissioner either to forfeit it in the event of failure 
on the part of any advertiser of the due observance of any by-law, or to adjust the 
same towards the advertisement-tax ifit remains unpaid. In other words, the Coun- 
cil has failed to estaolish that the security deposit was intended for the “regulation of 
advertisements” wilhin the meaning of clause (28) of section 349. We are therefore 
constrained to hold that By-law No. VIII is ulira vires of the powers of the Municipal 
Council under that section. 

in the above view, it has become unnecessary for us to examine the further ques- 
tion how far By-iaw No. VIII would offend the provisions of Article 19 of the Consti- 
tution, as, in fact, the learned counsel on both sides did not consider it necessary to 
argue that point before us. 

The revision petition is allowed, and the conviction set aside. The fine, if paid,. 
will be refunded. 

P.R.N. Petition allowed. . 


l Be. tah 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Jusros RAJAGOPALAN AND Mr. Jusricn RAJAG®OPALA 
AYYANGAR. ' 


T.M. Madalai Nadar & Co., Virudhunagar -- “Applicant 
Jo 
The Commissioner of Income-tax, Excess Profits Tax, Madras .. Respondent. 


Income -tax Act (XI of 1922), section 4-—JIncome arising or accruing in a particular year— What is—Remission 
Y tax or refund of up lawfully paid in a particuar accounting year—Amount attually received in subsequent year— 
Lf could be inc in the accounting year. : 

The amount of excise duty paid by an assessee during a particular accounting year and Has been 
so entered in his accounts, maintained on the mercantile basis, will not become part of the income 
-of the assessee in that year merely because the Government ordered a refund of the sum during the 

of account but the actual refund was made only in the succeeding year of account. In order to 
include such amcunt in the year of account it must be established that the assessee had acquired a 
tight to receive the amount in that year or that the income was accrued to him. In cases such as 
these where the government has ordered by departmental instructions without communicating them 
to the person concerned, remission of tax or refund of excise duty which has been lawfully collected - 
the jural relationship between, the Government and the assessee is not that of a debtor and creditor 
-as the person concerned does not get any right legally enforceable against the government. 


E.D. Sasoon & Co. Ltd. v. Commissioner of Income-tax, (1954) S.C.J. 771: (1955) 1 S.G.R. 313 
(S.C.), followed. ` f 


The analogy of a trade debt, the right to recover which has arisen in the accounting year, though 
dts ascertainment and actual payment was deferred, is not applicable to cases such as these where, 
‘the government orders. a remission of tax. ` i 


Commissioner of Inland Revenue v.'New Castle Breweries, Lid., (1927) 12 T.C. 927 and Severne v. 
Dadswell, 35 T.C. 649, distinguished and: explained. 

British Mexican Petroleum Co., Ltd. v. Fackson, (1932) 16 T.C. 571, followed. 

Where an assessee was liable to pay an excise duty or tax in the year of account and it was so 
paid, a subsequent remission of the same by the Govérnment in the succeeding year cannot be related 
back to year of account itself. ' . J 

Gase referred to the High Court by the Income-tax Appellate "Tribunal under 
section 66 fr) of the Indian Income-tax Act, 1922 (Act XI of 1922) read with section 
21 of the Excess Profits Tax Act as amended by section 92 of the Income-tax (Amend- 
ment) Act, 1939 (Act VII of 1939) in R.A. Nos. 734. and 732 of 1951-52 on the file 
-of the Income-tax Appellate Tribunal, Madras Bench ‘B’ (I.T.A. No. 3407 and 
E.P.T.A. No. 543 of 1949-50) for decision on th= following questions of law, viz : 

“ Whether the sum of Rs. 36,094 being the refund of Indian Excise Duty on betel nuts imported 


from Travancore State was assessable as profits of the accounting period for income-tax and excess 
profits tax ”. 


M. Subbaroya Ayyar, V. Sethuraman and S. Padmancbhin, for Applicant. 
G. S. Rama Rao Sahib, for Respondent. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—¥or the assessment year 1946-47, the period from 16th August, 
1944 to 16th August, 1945, was the aceounting year of the assessee for income-tax 
and was also the chargeable accounting period for excess profits tax. The assessee 
firm traded in arecanut, ‘with its head office at Virudhunagar, within the taxable 
territories. The assessee obtained imports of arecanut from the Travancore State. 
That arecanut was subjected to excise duty in the year of account both by the Govern- 
ment of India and Ly the Travancore State. Upto 31st December, 1944, the asses- 
‘see paid sums totalling to Rs. 36,094, as excise duty to the Government of India and 
debited his account with those payments. 


On the representation of the dealers in arecanuts, pointing out the difficulties 
in paying excise duty both to the Government of India and to the Travancore 
State, the Government of India issued certain executive instructiqns to its subordi- 
nates. On 29th December, 1944, the Government directed the Excise Authorities 
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not to enforce the system ofvoluntary payment of excise duties py the dealers on goods 
imported from Travancore after 14th November, 1944, the date on which the Tra- 
vancore State notified the imposition of excise duty on arecanuts (See : Annexure A) 
Under am A-r dated 2nd June, 1945, the excise authorities were directed to 
refund to the traders the excise duty they had voluntarily paid to the Government of 
India on nuts imported from the Travancore State, if any trader applied for refund. 
Neither of these orders was communicated to the assessee or to any of the dealers. 
They were only executive instructions to the departmental authorities issued by the 
Government of India, 


The asscssee continued the payments of excise duty upto 31st December, 1944. 
On 11th January, 1945, he applied to the Collector of Excise for repayment of the 
excise duty the assessee had paid on nuts imported from Travancore subsequent to 
14th November, 1944 (Annexure B). .On 31st March, 1945, the assessee applied 
for refund of the duty he had paid to the Government of India between 1st April, 
1944, and 13th November, 1944 (Anvexure B-2). On 27th November, 1945, the 
Excise authorities ordered the refund of Rs. 22,743-13-0. On 17th November, 
1946, a further sum of Rs. 27,049-4-0 was ordered to be refunded to the assessee. 
These amounts included Rs. 36,094, which the assessee had paid in his yzar of account 
1944-45. The refunds were thus received only in the succeeding years of account. 


In computing the assessee’s income for 1944-45 in the assessment year 1946-47, 
the Departmental! Authorities included this sum of Rs. 36,094, in the assessee’s in- 
come, though there were no credit entries in his accounts during the accounting year 
in question, and though the amounts had not actually been received by the assessee 
in that year. The Department was of the view that the Government of India had 
definitely agreed in the year of account itself to refund the said amount to the 
assessee after tne necessary scrutiny. When the assessee appealed to the tribunal, 
it confirmed the asessment. The question referred to this Court under section 66 (1) 
of the Income-tax Act was : 


Whether the sum of Rs. 36 094, being the refund of Indian Excise Duty on betelnuts imported 
from Travancore*State was assessable as profits of the accounting period for income-tax ang excess 
profits tax. : Ti F \e 

It was not disputed that the excise duty, the assessee has paid in the year of 
account to the Government of India was reflected in the prices the assessce charged 
his customers. The Tribunal recorded : 

“We find that, by, the Government ef India’s notification, collection of the excise duty in question 
has been cancelled with effect from the 14th November , 1944, onwards. Their inclination to refund 
the excise duty paid before that date from the inception of the duty has also been made clear by the 
same notification, ‘The assessee has thereunder acquired a right on that date to receive the payment 
of the duty already paid by him till then, . . . it (the assessce) was fully aware of its rights”, 
‘The Tribunal recorded further : 7 

“ As these amounts have been already charged to the trading account, the debt due from the 
Government in respect thereof is clearly a trading surplus relating to the accounting year in question. 
In this view, the date of recovery of this advance ia immaterial. The amount re from the Govern- 
ment is not in the OS aa o e act done to the assessee by the Government, 
but STI recovered by the t in extortion which they agreed to refund of their own 
acco . 

We fail to understand how a levy of excise duty uñder a valid enactment can 
amount to extortion by the Government. The Tribunal, in our opinion, was also 
wrong in viewing the amount as a debt due to the assessee from the Government. 
Apart from the fact, that no notification as such, as that expression is normally under- 
stood, was issued by the Government of India, —as we pointed out, they only issued 
executive instructions to their subordinates without communicating them directly or 
even indirectly to the traders concerned—there was no question of the assessee acqui- 
ring any rights, any legally enforceable rights, against the Government even under 
the letters marked annexures A and A-1, which apparently the Tribunal regarded as 
notifications issutd by the Government of India, Whether it was a case of an incli- 
nation to refund, which was the interpretation placed upon the annexure A-r by 
the Tribunal, or whether it was a definite order by the Government communicated 


41 


322 THE MADRAS LAW JOURNAL REPORTS. - "T1956 


to its subordinates, it did not vest any rights in the assessee, legally enforceable against 
the Government. It was jus. a case of a remission of tax, a tax which had been law- 
fully collected by the Government of India. The jural relationship between the 
assessee and the Government during the year of account based ọn that act of 
remission was certainly not that of creditor and debtor. 


o 
We have next to consider whether, independent ^f the reasoning of the Tribu- 

nal and its findings, the addition of Rs. 36,094, to the assessee’s income in the year of 
account could be sustained. The assessee, it should be remembered, maintained 

his accounts on the mercantile hasis. There was no credit entry in his books for this 
sum of Rs. 36,094, in the year of account. If, however, he was bound to credit him- 
self with that amount in the year of account itself, his omission to make credit would 

not, of course, absolve him of his liability. An ascertained liability, whether or not 
it is discharged in the year of account, is sufficient to sustain an entry in the accounts. 
maintained on the mercantile basis. Was there such an ascertained liability with 
reference to this sum of Rs. 36,094, is the question. We have already pointed out 

that it was a case of a'remission of tax lawfully imposed on the assessee under a valid 

enactment. The tax was also paid by the assessee in the year of account. The direc- 
tion to refund the tax so collected was issued by the Government to its subordinates, 

It still continued to be a case of a remission of tax, which was within the powers of 
the Government to grant. The direction given to its subordinates in annexures A 
and A-1 did not even amount to a promise of remission or refund communicated to 

the assessee. As ws said, no rights legally enforceable against the Government vested 

in the assessee at any time during the year of account. He had no right to get back 

this sum of Rs. 36,094, from the Government, though, of course, in the normal 

circumstanc.s, the excise authorities were bound to give effect to the instructions. 

given to them in annexures A and A-1. Could it be said that under these circum- 
stances that it was an ascertained liability of the Government to pay this sum of 
Rs. 36,094 to the assessee, on the basis of which the assessee should have in the 
normal course of maintaining his accounts, credited himself with that amount ? 

Tn our opinion, the answer to that question must be in the negative. , 


In E. D. Sassoon and Co. Lid., v. Commissioner of Incoms-tax}, the Supreme Court 
observed : 


“It is clear therefore that income may accrue to an assessee without the actual receipt of the same. 
If the assessee acquires a right to receive the income, the income can be said: to have accrued to 
him, though it may be received later on its being ascertained. The basic conception is that he must 
have acquired a right to receive the income. ere must be a debt owed to him by somebody. 
There must be as is otherwise expressed debitum in prassenti sdlcendum in futuro. ° . . . . Unless 
and until there is created in favour of the assessee a debt due by somebody, it cannot be said that 
he has acquired a right to receive the income or that income has accrued to him ”. ; 
Judged by that test, we have to hold that the amount of Rs. 36,094, did not represent 
the income that accrued to the assessee in the year of account in question. 


Mr. Rama Rao Sahib relied on the decision of the House of Lords in Congnissioner 
of Inland Revenue v. New Castle Breweries, Ltd.*, and also on the decision of, Roxburgh, J. 
in Severne v. Dadswell, in support of his contention, that though the sum of Rs. 36,094. 
was actually received by the assessee in the succeeding years of account, this sum 
should be included in the income of the year of account, when alone the real profit 
of the assessee in the year of account could be ascertained. 


In the Newcastle Brewreies Lid. Case*, a certain quantity of rum which belonged 
to that assessee was aken by the Crown, and a sum of £ 10,300 was paid to the 
assessee in the year of account. Subsequently, an additional sum of £ 5300 was 
ascertained to be due to the assessee by the War Compensation Court, which was. 
the Tribunal competent to decide the question, what was the amount payable to 
tne assessee for the rum that the Government had taken. The claim of the depart- 
ment, that this sum of £ 5,300 was a business profit, receipt of which should be 

è 
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related back to the year of account 1917-18 was sustained. Viscount Cave, L.C., 
pointed out at page 953: 

“ The rum was taken in 1918, and the right to some payment arose at once, though there was 
delay in ascertaiging the amount to be paid. . . The change of the Tribunal which was to ascertain 
the amount and enforce payment did not create the right to payment, or alter the date when the right 
to payment if fact arose. An illustration was put in the course of the argument when it was aksed 
whether, if a partner had been interested in the profits of the appellant’s business for the year 1918, 
he would have had a right to share in this sum. I think the answer should .learly be in the affir- 
mative ; and just as the sum was part of.the profits of the year so as to entitle a partner to share in 
it, so it appears to me that it was profit of the year so as to entitle the Government to take a share in 
the form of Excess Profits Duty”. 


Thus the basis of the decision was that the right to the payment as part of the price 
of the rum seized arose in the year of account itself, though its ascertainment and 
actual payment were deferred. It was a trade debt that arose, though it was the 
Crown that was liable to discharge it. : 


The principle laid down in that case was extended in Sererne v. Dadswell', 
Tn that case Mr. Dadswell, as a licenced flour miller, was entitled to certain rebates. 
He was what was called a non-pool miller. The pool millers were entitled to certain 
further sums by way of compensation payable by the Ministry of Food. These 
amounts were comprehensively called “remuneration’’. The concession given to 
the pool millers was extended to non-pool millers, of whom Mr. Dadswell was one, 
and he eventually received a further sum of £ 3,28g. That payment was in Decem- 
ber, 1949. Mr. Dadswell had meanwhile ceased to trade on goth September, 1945. 
Roxburgh, J., pointed out at page 656 : 

“It is common ground that when Mr. Dadswell ceased to trade on goth September, 1945, he 
had no legal or equitable right to'any further payment from the Ministry, and that he had no asset 
which could then have been properly entered in a final account as a book debt. . . the relevant 
question is not whether at the date of retirement there was any outstanding book debt or any contin- 
gent or deferred legal or equitable right, but whether any work had been done in the course of 
trade in respect of which the reward had not been finally settled, or, in other words, anythiog out- 
standing in the nature, of, or analogous, to a book debt”. 


At page 659 the learned Judge recorded : ‘ 


“ Authority in my view establishes the proposition that if it can be said at the moment of dig~ 
continuance that the payment for some work already done has not been finally settled, even though 
there is no legal claim for any more, then if a further payment is made afterwards, even though it 
is wholly gratuitous, the account can be reopened so as to let in what is analogous to a trade debt 
at the : actually received. If on the other hand, the item is not analogous to a trade debt, or 
if there has been a final settlement, the account has been finally closed”, 


In the Newcastle Brewerirs case*, it was a trade debt itself. In Dadswell’s Caset, 
it was treated as analogous to a trade debt, a remuneration for services rendered by 
Dadswell as a flour miller, ‘“ analogous ° because there was no legal basis for a 
claim. Roxburgh, J., himself made it clear that if an item was not analogous to 
a trade debt, there could be no justification for reopening a closed account and 
to relate back the subsequent receipt to the year of-account. 


- The question is, can the principle laid down in the New Castle Breweries Case?, 
and extended in Dadswell’s Casel, be further extended to a case of a remission of 
tax by the Government. We have already pointed out {hat it could not be called 
a debt payable by the Government to the assessee. Nor could it be treated as some- 
thing analogous to a trade debt. No doubt the vax was imposed originally in the year 
of account on the basis of the trade activities of the assessee. But it is equally true 
that it was for a tax that was eventually remitted and paid to the assessee, paid not 
in the year of acoount but in the succeeding years of account. But it was not pay- 
ment by way of remuneration, as in the case of Mr. Dadswell for anything done by- 
the assessee in the course of his trading activities in the year of account. Once again 
we have to point out that the tax was lawfully levied and lawfully collected. The 
Govenment decided to remit the tax, and payment was made much later. It is 
difficult to find any basis for bringing the assessee’s receipt of Rs. 36,094 within the 
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scope of the ruling in Severne v. Dadswell}, and treat it as income to which he was 
eniitled in the relevant year of account. e 


Tù our opinion it is the principle laid down by the House of Lords in ihe Britisk 
Mexican Petroleum Co. Ltd. v. Jackson?, that should apply to the case of the assessee. 
In that case by goth June, 1921, the assessee Company owed a sum of $ 1,073,281, 
to Huasteca Company for the purchase of petrol, etc. Subsequently, the Huasteca 
Company remitted a sum of £ 9,45,232. The question was whether this sum of 
£L 9,45,232, had 1o be brought into account for purposes of computing the profits 
of the assessee Company. Lord Thankerton observed at page 59I : : 

“The main argument for the appellant was that the amount of £ 1,073,281 owing to the Huasteca 
‘Company had been treated as an expense of the trade deductible from gross re.eipts in the trading 
account to goth June, 1921, but that, to the extent to which it was subsequently n leased, it was in fact 
never expended : that the original price for the goods having been reduced by agreement, the price 
actually paid and not the original price was the amount of the deduction allowable for.incom: -tax 

upoe : and that the account to goth June, 1921, should be opened up and the dedw tion should 
be rought into conformity with the amount actually paid”. 


That contention was negatived. At page 592 Lord Thankerton observed : 


“I am of opinion in the present case, that the account te goth June, 1921, cannot be reopened 
as the amount of the liability there stated was correctly stated as finally agreed amount of the 
liability and the subsequent release of the respondents proceeds on the foo of the correctness of 
that statement.” 


Lord Macmillan observed at page 594 : 


“ Now it may be that where during the currency of an accounting period a trading debt is in- 

curred, and the creditor agrees during the currency of the same period to accept less than the full 
amount of the debt due io him, it is onl the balance of the debt as exacted or agreed to be cxacted, 
which ought to enter, as a debit, the debtor’s accounts for the period. As to this, I say nothing, for 
the present case has been argued by the Crown on the footing that the whole sum of £ 9,45,232, ought 
either to be dealt with in a reopened account for the year to goth June, 1ga1, or credited in the eighteen 
months’ account to 31st December, 1922 and as in my opinion neither of these contentions is 
admissible, I concur in the motion that the appeal be dismissed ”. 
The assessee in the present case was liable to pay Rs. 36,094, as excjse duty to the 
Government of India in the year of account. There was no dispute abouc that lia- 
bility. It was also discharged in the year of account. Subsequently, there was 
a total remission of that liability. Nonetheless, it was only a release from the obliga- 
tions lawfully imposed on the assessee in the year of account. That remission was 
not in the year of account. Subsequent releases cannot be related back to the year 
of account itself. 

Our answer to the question referred to this Court is in the negative and in 
favour of the assessee. The assessee will be entitled to the costs of this reference. 
‘Counsel’s fee Rs. 250. 

R.M. aa Reference answered in 

favour of the assessee. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JustICgE RAJAGOPALAN AND Mr. Justice RAJAGOPALA AYyan- 
“GAR. 
The State of Madras represented by the Deputy Commissioner 
of Commercial Taxes, Madurai Division at Madurai .. Petitioner* 
D. ' 
The India Coffee Board, Bathalagundu (Madurai District) .. Respondent. 

Constitution of India (x 50), Artide 286 (2)— Scope of execption under— Madras General Sales Tax Act 
(LX of 1939)-—Sale concluded in the State by delivery to agent of a foreign buyer—If exempt from tax. 

It is true that where a purchase was made outside the State and delivery was effected through 


ordinary commercial channels by employing commission agents, who made the purchases and arranged 
for the delivery to the buyer, the transaction would be of an inter-State character gnd fall under Article 
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286 (2) of the Constitution. But the arranging for delivery cannot i bsequ i 

the es to his principal if there had already been a delivesy to the yE ee i ae ine 
of the foods sold under the contract of sale between the buyer and the seller is what is relevant. In 
order to decide whether a particular sale is intra-State or inter-State what has to be decided is 
whether as between the aller and the buyer, acting through his t, whether on salary basis or 
commission basis, the sale was concluded by delivery within the Sta . If so the seller will be 
liable to pay fhe tax on the sales. 

Petition under section 12-B (1) and rule 13 (c) (i) \a) of Madras General Sales 
Tax Act praying the High Court to revise the order of the Sales Tax Appellate 
Tribunal, Madras, dated 5th April, 1955 and made in T.A. No. 634 of 1954, 
preferred against the order of the Commercial Tax Officer, Madurai (North) in 
Appeal No. 83 of 1953-54 (A. 3-4874 of 1951-52 D.C.T.O., Nilakottai). 


The Assistant Government Pleader (K. Veeraswami) on behalf of the Petitioner. 
M. Subbaroya Ayyar, for Respondent. 


The Order of the Court was pronounced by 

Rajagopalan, 7.—The turnover of which the liability to tax under the Madras 
General Sales Tax Act was in dispute, was Rs. 53,341-14-0. The findings of the 
Tribunal were : Messrs. Polson Ltd., Bombay was the buyer. The transaction was 
put through a commission agent who was authorised by Messrs. Polson Ltd. as 
one of the registered wholesalers possessing a perrhit to bid at the coffee pool auction. 
Messrs. Polson appointed the firm of Messrs. Ullal Deva Rau and Sons, commis- 
sion agents of Mangalore to function as the purchasing agents for coffee for Messrs. 
Polson Ltd. The authorisation by Polsons Lid. enabling Messrs. Ullal Deva Rau 
and Sons to bid at the auction was acccpted by the Indian Coffee Board. In pursuance 
of this, Messrs. Ullal Deva Rau and Sons, as commission agents bid at the coffee 
pool auction on behalf of Messrs. Polsons Ltd. They took delivery of the goods. 
It is not denied that the goods were subsequently sent by the commission agents 
to Messrs. Polsons Ltd. Bombay. 


The Tribunal was of the view that the sales had been effected in the course of 
Inter-S.ate tratie, and that the assessce, ihc India Coffee Board was entitled to the 
immunity from taxation guarantecd by Article 286 (2) of the Constitution. It was 
the correctness of that decision that the Government challenged by their applica- 
tion for revision under section 12-B of the Act. 


It was on the observations of the Supreme Court in The State of Fravancore-Cochin v. 
S. V. G. Factory1, that the Tribunal relied to hold that the sales in question were not 
liable to taxation under the Act. The learned Judges of the Supreme Court 
observed : 

“The contention on behalf of the State was that though the purchases were made outside the 
State in the neighbouring districts of Madras deliveries were effected through the ordinary com- 
mercial channels by employing commission agents who made the purchases and arranged for th 
deliveries at the respondent’s depots at Trichur or Quilon, . . .If as claimed by the Advocate- 
General the purchases were effected by the employment of firms doing business as commisions agents 
outside the State and the deliveries were made through normal commercial channels, the transac- 
tions would partake of an inter-State character and fall under clause (2).” 

These observations were on hypothetical considerations, because the learned Judges 
pointed out that the findings of fact in that case submitted by the High Court of 
Travancore-Cochin were not clear. Even so, those observations are entitled to 
the higherst respect. In our opinion, however, the facts as found by the Tribunal 
in this case do not permit the application of the principles laid down by the Supreme 
Court. No doubt the buyer, Polsons were not residents of Madras. But then the 
residence of the buyer is not a relevant factor, as the Supreme Court has pointed 
out in Vakkan v. State of Madras*, It is equally true that Deva Rau and Sons carried 
on business within the State of Madras as Commission agents. That by itself does 
not conclude the question at issue. It was as the authorised agents of the 
buyer, Polsons, that the agents bid at the sale held by the respondent, the India 


1. (1953) S-C.J. 471 : (1953) 2 M.LJ. 123 : 2. (1956) S.C.J. 4: (1956) 1M.L.J. (S.C. } 
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Coffee Board. The bid was accepted and the sale was concluded by the 
delivery of the coffee that was sold to the agent, at the place of sale withig the 
State of Madras. With the subsequent transport of the coffee outside the 
Staie, and the subsequent delivery of the goods by the agent to his principal 
at Bombay, Polsons, the seller, India Coffee Board had nothing to do. As between 
the India Coffee Board as the seller and Polsons as the buyer, represented hy his 
agent, Deva Rau and Sons, the sale was concluded and delivery was effected within 
the State of Madras. What the position would have been had the agent, Deva 
Rau and Sons, placed an order with the seller and had arranged with the seller that 
he should despatch the goods to the buyer in Bombay, we are not called upon to 
consider in this case. In the Second Travancore Caset, the Supreme Court referred to 
the cases, where pw chases were made outside the State and deliveries were effected 
through ordinary commercial channels by employing commission agents, who made 
the purchases and arranged for the deliveries to the buyer. The “ arranging for 
delivery ” cannot, in our opinion, include a subsequent delivery by the agent to his 
principal, if there had already been a delivery to the agent by the seller. The deli- 
very of the goods sold under the contract of sale between the buyer and the seller is 
what is relevant. There cannot be two such deliveries. {n the present case the deli- 
very under the contract of sale was by the seller to the buyer’s agent at the premises 
of the seller within the Siate of Madras. That the buyer employed a commission 
agent in the normal course of business, and that the commission agent, again in the 
normal course of business, despatched the goods to his principal do not alter the fact 
that as between the seller and the buyer the sale was completed by the delivery of the 
goods sold at the seller’s premises within the State of Madras. That made it an 
intra-State sale, a sale wholly concluded within the State of-Madras. The liability 
to tax under the Act arose at that stage and fell upon the seller. That the goods 
were purchased avowedly for transport outside the State of Madras would no: make 
it a sale in the course of inter-State commerce. In the despatch of the goods by the 
agent to his principal, there was no clement of sale. In the sale to the agent by the 
seller there was no element of transport. Despite Deva Rau and Sons being a firm 
doing gommission agency business, the real position was that they actéd as the agent 
of the buyer. The ‘position vis-a-vis the seller was not different from that of an agent 
of the buyer commissioned to effect the purchases and take delivery of the same. 
Whether such an agent was a salaried employee of the buyer or an agent paid a 
commission on the transactions could make no real difference, in answering the ques- 
tion, was it an iutra-State sale or, an inter-State sale. As between the seller and buyer 
acting trough his agent the sale was concluded by delivery within, the Siate ; and 
that was all that had to be established to sustain the claim of the department, that 
the sale was within the State, and that the seller was liable to pay the sales-tax. 


Learned counsel for the respondent referred to the decision in Grainger and 
Son v. Cough*. The facts of that case were as follows. A french wine merchant 
appointed an English firm as his sole representative in England for the sale of cham- 
paigne. That English agent canvassed orders. The English firm obtained orders 
which they transmitied to their principals in France. The French wine merchant 
exercised his discretion as to the execution of the orders sent to him. The wine 
ordered was forwarded frgm France direct to the purchasers in England, at the 
expense ard risk of the latter. Payments were for the most part direct to the French: 
wine merchant, though sometimes they were made through the agents. All receipts 
were ‘sent by the French merchant to the customers direct. The English agents 
were paid commissions. On these facts, the House of Lords held that the French 
wine merchant did not exercise a trade within the United Kingdom. Their Lord- 
ships pointed out a distinction between trade within a State and trade with another 
State. We fail to see how the principles laid down in that case can have any real 
application to the question we have got to consider in the present case. 
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The learned counsel for the respondent also referred us to the observations of 
Venkatarama Ayyar,J. in Bengal Immunity Co., Ltd. v. The Siste of Bihari, where 
the learned Judge considered the scope of section 39 (1) of the Sale of Goods Act of 
1930. We arç not really concerned with any nctional sale here. There was nothing 
fictional when delivery was made .o the agent of the buyer at the seller’s premises 


within the State of Madras. 


_ _ The claim of the Government that the turnover in question, Rs. 53,341-14-0, 
is liaple to tax and that the seller has to pay it, has to be allowed. 


The petition is allowed with costs. The order of the Tribunal in so far as it 
held that the turnover in question was exempted from taxation is set aside. The 
“petitioner will be entitled to the costs of this application. Counsel’s fee Rs. 100. 


R.M. Petition allowed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRaSENT :—Mr. P.V. RAJAMANNAR, Chief Justice, Mr. Justice RAJAGOPALAN 
-AND Mr. Juste RAJAGOPALA AYYANGAR. — 
‘The State of Madras represented by the Collector of Madras .. Ajpellant* 
a. 
‘Louis Dreyfus and Company Ltd., incorporated in England and 
carrying on business amongst other places at Madras and 
Bombay .. Respondent. 


Madras General Sales Tax Rules (1939) before amendment in (1948), Rules 14 (2) and 17 (1)—Relative 
scope of —Rule 14 (2)—If ultra vires—‘* Record ”’—Meaning of—‘‘Escape”’ in rule 17 (1)—Meaning of— 
Madras General Sales Tax Act (IX of 1939), section 2 (h)—“ Sale*’—Transactions entered into by Company 
having Head Office in Bombay with merchant at Bombay—Purchase of goods by latter in Madras and despatch 
.to Bombay for export at Marmagoa—Payment of 90 per cent. of the price against delivery of Railway receipt 
a Ss Ae of balance also at Bombay after werghment and surocy at Marmagoa—Place of sale— 

iability to tax. 

Per Full Bench :—(1) Rule 14 (2) of the Madras General Sales Tax Rules (1999) is intra mires 
ithe rule-making power of the Provincial Government under section 19 of the General Sales Tax Act 

(Madras Act of 1939). 5 
(2) Therevisional powers under rule 14 (2) cannot be exercised in cases to which rule 17 applies- 
(3) Rule 17 applies only to cases of escaped turnover., 

Turnover “escapes” within the meaning of rule 17 (1) when it is not noticed by the officer either 
because it is not bere him by reason of inadvertence, omission or deliberate concealment on the 
part of the assessee or, because of want of care on the part of the officer, the turnover, though, in 
the books, has not been taken notice of., 

No doubt, in a general sense, both rule 14 (2) and rule 17 (1) serve a common purpose, viz. 
to gather revenue which has improperly escaped ; but while rule 14 (2) is directed to the correction 
-of improper or illegal assessment orders which have levied less or more tax than justified, rule 17 (1) 
lays emphasis on escaped turnover. The distinction between the two rules lies in the fact that rule 
14 (2) deals with escaped assessments and rule 17 (1) with escaped turnovers, notwithstanding that 
tthe latter also would mean that a lesser amount of tax has been levied. 

The expression “record” in rule 14 (2) would include not merely the assessment order but the 
entire assessment file and if from a perusal of the record of the assessment file the revismg authority 
-can find that the turnover was before the assessing officer, it is competent for it to pronounce upon the 

legality or propriety of the assessment order under rule 14 (2). 

Per Division Bench : (Rajagopalan and Rajagopala Ayyangar, JJ.) The test for determining whether 
a sale took place in the State of Madras so as to entitle the State to“levy tax or not is whether under 
‘the contract between the buyer and the seller the property in the goods did or did not pass withm 
the State. 

The assessees, a limited liability company incorporated in England and ing on business, 
„inier alia, in groundnuts, in India, had their head office in Bombay and a branch a Madras. Durmg 
the war the assessees contracted to ply groundnuts to the British Ministry of Food, the export 
from India being from the port of Marniecs: To implement this contract the assessees entered 
into contracts for purchase of groundnuts with merchants at Bombay through local brokers. The 

:goods were to be delivered at the buyers godown in Bombay, “‘free railway station, Bombay’. go 
“per cent. of the invoice price was to be paid against railway receipts at Bombay and the balance 
:after the acceptancg of the goods after a final weighment at Marmagoa. The buyer had an option 
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to reject the goods after their delivery at Marmagoa, if it should turnout that they were not equal to 
the quality stipulated for. The merchants after purchase of the goods in Madras loaded the goods 
in waggons, got the railway receipts in the name of the assessecs (buyer) as consignor and cofisignee, 
and despatched the railway receipts to the Bombay sellers. These latter tendered the railway receipts 
to the assessees at Bombay against payment of go per cent. of the purchase price. Tehe assessee would 
then clear the goods at Marmagoa and have them weighed and surveyed for quality and it was after 
that final weighment and acceptance of the goods after survey that the balance ofthe price, etc., 
would be paid in Bombay. Such of the goods as did not conform to the quality stipulated for would 
be rejected by the buyers, the intimation in this regard being at Bombay. 

Heid, that the property in the goods sold did not pass to the buyer within the State of Madras 
that the sale was outside the State and no tax was leviable on the transactions. 

Poppatlal Shah v. State of Madras, (1953) 1 M.L.J. 739 : (1953) S.C.J. 369 (S.C.) and Gandhi and 
Sons v. State of Madras, (1955) 2 M.L.J. 545, followed. : 

On Appeal from the Judgment and the Decree of Krishnaswami Nayudu, J- 
dated roth October, 1950 and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No. 446 of 1947. 

These O.S. Appeals along with C.C.C.A. No. 137 of 1951 came on for 
hearing before a Division Bench (Rajamannar, C.J. and Rajagopala AyyangaT, 
J.) which made the following Order referring certain questions to a Full Bench. 

The Advocate-General (V. K. Thirwenkatachari) The Government Pleader 
(C.A. Vaidyalingam’ and the Assistant Government Pieader (K. Veeraswami) for 
Appellants in both. : 

0.T.G. Nambiar instructed by King and Partridge for Respondent in O.S.A- 
No. 62 of 1951. 

D. Munikannaiah and S. Vaidyanathan for Respondents in C.C.C. App. No. 
137 of 1951. 

The Order of the Court was pronounced by 

Rajamannar, C.7.+—Counsel suggest and we agree that it is desirable to: 
have the following question of law decided by a Full Bench :— 

Whether Rule 14 of the Madras General Sales Tax Rules is valid and, if so, whether the powers 
of revision thereunder can be exercised in cases to which rule 17 relating to escaped assessment 
is applicable ? e 

This question is raised in both the above appeals and is of considerable general 
importance. We direct that the said question be referred to a Full Bench. 

The appeals will be posted for final disposal after the decision of the Full Bench. 


The appeals came on for hearing before the Full Bench Rajamannar, C. F., 
Rajagopalan and Rejegopala Ayyangar, JF. The Full Bench expressed the following 

Opmion.t—The question of law which has been referred for consideration of 
the Full Bench is : 

‘Whether Rule 14 of the Madras General Sales Tax Rules is valid and if so, whether the powers. 
of revision thereunder can be exercised in cases to which rule 17 relating to escaped assessment 
is applicable ? ” 

In view of the fact that the appeals themselves will be posted for final disposal 
after the receipt of the opinion of the Full Beuch on the question of law formulated 
by the referring Judges we do not propose to deal in any detail with the facts of 
either of these cases but merely answer the legai question propounded in the order 
of reference. 

The following facts, However, have to be set out to understand the complaint 
of the assessees. Both the suits out of which these appeals arise were filed by the 
assessees for the refund of sales tax paid by them as a result of re-assessment in the 
exercise of revisional powers and in sas | of them the assessees have succeeded. 
O.S.A. No.62 of 1951 relates to an assessment for the year 1944-45. The Deputy 
Commercial Tax Officer, Harbour Division who was the assessing authority, by his. 
order dated 27th March, 1946, determined the total turnover of the respondents at 
Rs. 2,53, 72,488-14-11 and tax on this basis was paid bythem. Subsequently on 
28th March, 1947 the Commercial Tax Officer, North Madras, issued a notice to- 
them to show cause why the assessment should not be revised under rule 14 (2). 
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of the Maaras General Sales Tax Rules and by his proceedings dated grst March, 
1947$ he revised it by che inclusion in the turnover of a further sum of 
Rs. 30,03,650-12-6 and levied tax accordingly. The amount thus demanded was 
paid and the*suit C.S. No. 446 of 1947 was filed by the assessees for the refund of 
the tax on he ground that the revision and reassessment were invalid. 


In the assessment proceedings which are the subject-matter of C.C.C.A. No. 
137 of 1951 the Deputy Commercial Tax Officer, Harbour Division, by his order 
dated 26th March, 1946, determined the turnover of the assessee at Rs. 2,02,26,736, 
the assessment in this case also related to 1944-45. The assessee preferred an ap- 
peal to the Commercial Tax Officer and the appeal was dismissed on 25th March, 
1947, by this appellate authority. On 5th March, 1948, the Commercial Tax Officer 
issued notice to the assessee to show cause why the assessment should not be revised 
by including in the turnover a sum of Rs. 7,45,593-11-0. The assessee appeared 
and denied the jurisdiction of the revising authority. The Commercial Tax Officer, 
however, by his proceedings dated 1st December, 1948, increased the turnover by 
the addition of the sum mentioned earlier and the assessee.was required to pay the 
tax due according to the revised assessment which he did and filed che suit for the 
refund of the sum involved in the revised assessment. 


To appreciate the points raised, it will be necessary to set out the relevant 
provisions of the Madras General Sales-tax Act and the rules framed thereunder 
which deal with the assessment of the tax and the provisions relating to appeal and 
revision at the time when the assessment orders were made and when the orders 
under revision were passed. Section 3(1) of the Act is the main charging provision 
under which every dealer has to pay in each year a tax on his total turnover to be 
valculated at the rate of three pies per cvery rupee on such turnover subject to ex- 
ceptions not relevant for our purposes. Sub-section (4) of this section provides for 
the turnover being determined in accordance with such rules as may be prescribed 
and the sub-section following provides for the tax under the main provision being 
assessed levied and collected in such manner and in such instalments if any as may 
be prescribed’ Section g which relates to assessment enacts : ° 


LLI 


e 
9- (1) Every dealer whose turnover is ten thousand rupees or more in a year shall submit. 
such return or returns of his turnover,in such manner,and within such periods as may be prescribed. 


(2) (a) If the assessing authority is satisfied that any return submitted under sub-section (1) 
18 correct and complete, he shall assess the dealer on the basis thereof. 


(b) If no return is submitted by the dealer under sub-section (1) before the date prescribed or 
specified in that behalf or if the return submitted by him appears to the assessing authority to be 
incorrect or incomplete, the assessing authority shal] assess the dealer to the best of his judgment ; 


_ Provided that before taking action under this clause, the dealer shall be given a reasonable 
opportunity of proving the correctness and completeness of any return submitted by him. 


Appeals from these orders are provided by section 11 which runs :— 


“ Section 11 (1) : Any assessee objecting to an assessment made on him under section 9, sub- 
section (2) may, within thirty days from the date on which he was served with notice of the assessment,. 
appeal to such authority as may be prescribed : 

Provided that no appeal shall be entertained under this sub-section unless it is accompanied 
by satisfactory proof of the payment of the tax admitted by the appellant to be due or of such instal- 
ments thereof as might have become payable, as the case aay be 


(2) The appeal shall be in the prescribed form and shall be verified in the prescribed manner.. 
(3) The Appellate authority may, after giving the appellant an opportunity of being heard, 
pass mk orders on the appeal as such authority may think fit. 
(4) Every order passed in appeal under this section, shall, subject to the powers of revision. 
conferred by section 12 to 12-C be final ”. 
Before an amendment effe.ted by Madras Act XXV of 1947 which came into 
force on ist January, 1948, section 12 referred to in section 11 was in these terms :— 
“ Section 12: The Board of Revenue may in its discretion at any time cither suo motu or on appli-~ 
cation, call for and examine the record of any order passed by,or any proceedings recorded by, any 
officer or person under this Act for the purpose of satisfying itself as to the legality or propriety of 
such order, or as to the regularity of such proceedings, and may pass such order in reference thereto 
as it thinks fit. 
42 
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The amended section which has been in force since then runs : 


“ Section 12 (1): The Board of Revenue may in its discretion call for and examine the reeord of 
any order passed or proceeding recorded by any authority, officer or person under the provisions of 
this Act, including sub-section (2), for the purpose of satisfying itself as to the legality or propriety 
of such order, or as to the regularity of such proceeding and may pass such order in reference thereto 
as it thinks fit. $ 

(2) Powers of the nature referred to in sub-section (1) may also be exercised by such authority 
or officer and in such class of cases as may be prescribed, including cases where an inferior autho- 
rity or officer has exercised its or his powers under this sub-section. 


(3) The powers conferred by sub-sections (1) and (2) may be exercised by the Board of Revenue 
or by the authority or officer concerned, as the case may be, suo motu at any time or on application 
preferred within six months of the passing or recording of the order or proceeding in question. 

Section 19 (1) empowers the Provincial Government to make rules to carry 
out the’ purposes of the Act. By sub-section (2) “without prejudice to the generality 
of the foregoing power” it is enacted that such rules may provide for, among others. 


“ (a) all matters expressly required or allowed by this Act to be prescribed : 
* * x + * * 
(f) the assessment to tax under this Act of any turnover which has escaped assessment, and 
the period within which such assessment may be made, not exceeding three years ; 
(g) the rectification of mistakes apparent from the record of any assessment, appeal or revision 
and the period within which such rectification may be made ; 
* * + + + * 
(j) the duties and powers of officers appointed for the purpose of enforcing the provisions of 
this Act ; 


* * * * * * 


(i) any other matter for which there is no provision or no sufficient provision in this Act and. 
fo. which provision is, in the opinion of the Provincial Government, necessary for giving effect to 
the purposes of this Act.” ; 

The Act itself does not prescribe the assessing authority, nor the other authorities 
to whom appeals lie under section 11 and in fact the only specific authority named 
im the Act is the Board of Revenue in section 12. The hierarchy of officers who are 
to assess and exercise appellate jurisdiction over orders of the assessing authorities 
are left to be prescribed by rules,as section 2 (a) of the Act defines an “assessing autho- 
rity’ as meaning any person anthorised by the Provincial Government to make any 
assessment under the Act, and section 11 leaves it to the Provincial Government to 
name and constitute the appellate authorities to hear appeals from assessment orders. 
In exercise of these powers confined to them, the Provincial Government framed 
the Madras General Sales Tax Rules after satisfying the formalities prescribed for 
their promulgation. The gradation of officers is set out in rule 3, viz., Assistant 
Commercial Tax Officer, Deputy Commercial Officer and Commercial Tax 
Officer. The Assistant and Deputy Commercial Tax Officers are the assessing autho- 
rities under the rules. Under rule 13 of the Madras General Sales Tax Rules the 
Commercial Tax Officer is prescribed as the appellate authority to whom appeals 
may be preferred from original orders of an assessing, authority. Sub-rule (6) 
provides that the appellate authority shall, after giving the appellant a reasonable 
opportunity of being héard, pass such orders on the appeal as such authority thinks 
fit. As the rules numbered 14 and 17 are the main provisions whose interpretation 
arises on this reference they have to be set out in full. 


Rule 14 as it stood before 7th february, 1948, ran in these terms :— 


“ Rule 14 (1) : Every order passed on ap under rule 13 shall, subject to the powers of 
revision conferred by section 12 and sub-rule (2), be final. 


(2) The Commercial Tax Officer may, in his discretion, at any time, cither suo motu or an 
application, call for and examine the record of any order passed or any proceedings recorded under 
e Act by an Assistant or Deputy Commercial Tax Officer working under him, for the purpose of 
satisfying himself as to the legality or propriety of such order or as to the regularity of such 
proceedings and may pass such order in reference as he thinks fit.” ° 


This rule was amended as and from 7th February, 1948, by Government Noti- 
fication so as to read : 


‘ 
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hie The following authorities may exercise the powers of the nature referred to in section 
ag (1) :— 
4x) The Deputy Commissioner of Commercial Taxes, and 

(2) The Qommercial Tax Officer. 


Provided that the Deputy Commissioner of Commercial Taxes shall not revise an appellate 
order of a Commercial Tax Officer acting under section 11 in respect of cases involving a turnover 
<exceeding Rs. 20,000. 


14-A : Where the tax as determined by the initial assessing authority appears to the appellate 
-or revising authority to be less than the correct amount of the tax payable by the dealer, the appel- 
ate or revising authority shall, before passing orders, determine the correct amount of tax payable by 
“the dealer after issuing a notice to the dealer and after making such enquiry as such appellate or 
xrevising authority considers necessary.” 


Rule 17 as it stood before 7th February, 1948, was in these terms : 


“17 (1) : [ffor any reason the whole or any part of the turnover of business of a dealer or licensee 
has escaped assessment to the tax in any year or if the licence fee has escaped levy in any year, the 
assessing authority or licensing authority, as the case may be, may, at any time within the year or the 
year next succeeding that to which the tax or licence fee relates, assess the tax payable on the turn- 

-over which has escaped assessment or levy the licence fee, after issuing a notice to the dealer or licensee 
-and after making such enquiry as he considers necessary. ' 


(2) If for any reason any tax or licence fee has been assessed at too low a rate in any year the 
-assessing authority or the licensing authority, as the case may be, may, at any time within the year 
-or the year next succeeding that to which the tax or licence fee relates, revising the assessment or the 

license fee afterissuing a notice to the dealer or licensee and after malang such enquiry as he considers 
necessary.” . 
This rule also underwent a change as and from 7tn February, 1948, from whence 
it ran : ' 
1 i 
“ry (1) : If for any reason the whole or any part of the turnover of business of a dealer or 
licensee has escaped assessment to the tax in any year or if the license fee has escaped levy in any year, 
the assessing authority or licensing authority, as the case may be, may, at any time within the year 
or the two years next succeeding that to which the tax or licence fee relates, assess the tax payable on 
-the turnover which has escaped assessment or levy the licence fee, after issuing a notice to the dealer 
or licensee and after making such enquiry as he considers necessary. ae 


_ (2) Iffor any reason any tax or licence fee has been assessed at too low a rate ip any year, the 
-assessing authority or the licensing authority, as the case may be, may, at any time within 
or the two years next succeeding that to which the tax or licence fee relates, revise the assessment or 
the licence fee after issuing a notice to the dealer or Leensee and after making such enquiry as he 
-considers necessary. 
(3) Notwithstanding anything contained in sub-rules (1) and (2). 
(a) The whole or any part of the turnover of a dealer or licensee which has escaped asgessment 
to tax in the year 1945-46 shall not be assessed to tax after the 31st March, 1947. 
(b) any licence fee which has escaped levy in the year 1945-46 shall not be levied after the grst 
“March, 1947; and 
(c) any tax or licence fee which has been assessed or levied at too low a rate in the year 1945- 
46 shall not be enhanced after the 31st March, 1947.” 


The contentions raised by Icarned counsel for the assessees respondents in the 
two appeals are two: (1) On a proper construction of the provisions of the Act which 
we have set out above the Board of Revenue was intended to be the sole and ex- 
-clusive revising authority and rule 14 (2) which authorities the Commercial Tax 
-Officer to exercise powers of revision is beyond the rule-making power vested in 
the Provincial Government. (2) Section 19 (f ) specifically provides for rules being 
made for the assessmeni of the escaped turnover of an assessee with a time-limit of 
three years within which such reassessment proceedings could be started and asrule 17 
framed for this purpose vests the jurisdiction to assess the escaped turnover'in the 
assessing authority, namely, the Deputy Commercial Tax Officer and ‘has also pres- 
cribed a time-limit of originally one and subsequently two years from the assessment 
-order, within which that power is to be exercised, it would be contrary to all sound 
rules of enh eos to read rule 14(2) as conferring upon the Commercial Tax 
Officer an unfettered jurisdiction to reopen assessments and effect a reassessment 
even after the lapse of the periods prescribed by rule 17(f). We shall deal with 
these two points in that order. ; 
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The arguments advanced in support of the challenge of the validity of rule 14 
(2) fall under two heads: (1) that the rule was contrary to an express provision in 
the Act and (2) that the rule was not authorised by the rule-making power conferred 
by section 19. The first head of argument was formulated thus. Section 11(4) 


has enacted that è 


“ every order ed in appeal under this section shall subject to the power of revsision con- 
ferred by section 12 be fmal”’. 

This sub-section imparts finality to an order of the Commercial Tax 
Officer subject only to one specified exception viz., revision by the Board 
of Revenue. It was not therefore competent to the rule-making authority to 
enact a provision whereby this finality was impaired by the action of some 
other revisional authority. Stated in this broad form the argument is un-exce 
tionable. But this has no application to the facts of the cases before us. In O.S.A. 
No. 62 of 19 1 the order that was revised by the Commercial Tax Officer was 
an order of the Deputy Commercial Tax Officer from which no appeal had been 
brought and to which therefore the finality pointed by section 11(4) was not attracted. 
This argument therefore cannot avail the assessee in O.S.A. No. 62 of 1951. No 
doubt the assessee in C.C.C.A. No. 137 of 1951 had preferred an appeal from the 
assessment order passed by the Deputy Commercial Tax officer to the Commercial 
Tax Officer and his appeal had been dismissed so that it was after an appellate order 
that the Commercial Tax Officer revised the assessment. But as and from 1st Jan- 
uary, 1948, section 12 had been amended so as to confer not merely upon the Board 
of Revenue as under the enactment as it originally stood but also on the Commer- 
cial Tax Officer, the same powers of revision as had been conferred on the Board 
of Revenue, so that in this case also, though for a different reason the objection 
has no force. We have therefore no hesitation in rejecting it. 


The second head of argument on this aspect of the case turns upon the scope 
of the rule-making power under section 19. Reliance was placed in this connection 
principally on the decision of the Full Bench of this Court in Nagappa v. Annapooroni 
Achi!, «where this Court held that rule 8 of the rules framed under the Madras Agri- 
culturists Rélief Act providing for appeals from orders of trial Courts was ultra vires 
the rule-making power under section 28 of the Madras Agriculturists Relief Act IV 
of 1938. That case arose in the following circumstances. An application filed under 
section 19 of .he Madras Agriculturists Relief Act was dismissed by a Subordinate 
Judge and an appeal was preferred therefrom to this Court. 


On the date of the order there was no specific rule authorising appeals from such 
orders. Subsequently a notification was issued under section 28 of the Agriculturists. 
Relief Act promulgating a new rule 8 which enabled appeals to be filed from orders 
under section 19 : 

“amending or refusing to amend a decree or entering or refusing to enter satisfaction in respect 
of a decree as if the order related to the execution, discharge or satisfaction of the decree within the 
meaning of section 47, Civil Procedure Code.” 

A preliminary objection was raised to the appeal filed to this Court and one of 
the points urged was that rule 8 was ultra vires, and this question was referred to a 
Full Bench. The learned Judges held this rule uéira vires for the reason that a right 
of appeal could exist only by statute and could not be implied and that section 28 
of the Agriculturists Relief Act which conferred authority on the Provincial 
Government to make rules could not reasonably be read as authorising rule 8. 
Section 28 was in these terms: 

(1) The Provincia] Government may make rules for carrying mto effect the purposes of this 
Act. 

(2) In particular and without prejudice to the generality of the foregoing power, the Provin- 

ent may make rules, 

(2) in regard to any matter which is required to be prescribed by this Aet ; 





1. (1941) 1 MLLJ. 164: I.L.R. (1941) Mad. 261 (F.B.). 
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{b) prescribing the form of and the fees to be paid in respect of applications under this Act 


(e) for removing any difficulty in giving effect to the provisions of this Act. 
The leagned Judges said: 


“Only sub-section (1) and clause (c) of sub-section (2) are relied upon in support of the conten- 
tion that rule 8 is intra mres the Provincial Government. Sub-section (1) merely says that the Pro- 
vincial Government may make rules for carrying into effect the purposes of this Act. In making 
# rule providing for appeals the Provincial Gévernment is not making a rule for carrying into effect 
the purposes of the Act. It is adding something to the Act. The object of the Act is to grant relief 
to agriculturists by providing machinery for the scaling down of their debts. The Court of first 
instance decides whether a case falls within or without the Act. If a case falls within the Act the 
Court must scale down the debt in accordance with the directions embodied in the Act. Anorder 
of the Court must be taken to be a correct-order unless it is shown to be wrong by an appellate tri- 
bunal which has power to entertain an appeal. Clause (e) of sub-section (2) does not carry the matter 
any further. By providing for an ap the Provincial Government is not removing any difficulty 
in giving effect to the provisions of the Act...... To read either into sub-section (1) or mto clause 
(c) of sub-section (2) a power for the Provincial Government to constitute an appellate Tribunal 
would be to read something which is not there, and incidentally be ignoring a well-settled principle”. 

The decision referred to only lays down a familiar principle. But we are unable 
to see its application to the present case where tne language of the rule-making power 
is couched in quite different terms. In particular we mighi refer to section 19 (2) 
(j) which enables rules to be made prescribing the duties and powers of officers 
appointed for the pui pose of enforcing the provisions of the Act particularly in the 
context of the Act leaving it to the rules to constitute the hierarchy of officials to 
exercise powers under the Act and secondly sub-clause (1) where power is conferred 
upon the Provincial Government to frame rules in respect of 

“any other matter for which there is no provision or no sufficient provision in this Act and 
for which provision is, in the opinion of the Provincial Government, necessary for giving effect to 
the purposes of this Act?” : 

These words are of the widest amplitude and, in the absence of any prohibitions 
or restrictions inferable from the Act itself, are apt to confer upon the Government 
power to constitute revisiona: authorities and invest them with powers in that behalf. 
‘This contention also fails and has to be rejected. We therefore hold that it was open 
to che Provincial Covernment to have framed rule 14 (2) conferring upén the Com- 
mercial Tax Officers the revisional powers that were vested in them by that pro- 
vision. 

The other question that has to be considered is thus formulated in the order 
of reference : i 

“ whether the powers of revision thereunder (under rule 14 (2)) can be exercised in cases to 
which rule 17 relating to escaped assessment is applicable”. 

In the form in which it has been stated above, it is capable of only one answer 
namely that the two rules are mutually exclusive and. that in cases which fall within 
rule 17 (1) and where the jurisdiction torcopen the assessment is vested in the as 
authority, the Commercial Tax Officer would not have power to pass such an order 
under rule 14 (2). And this was in fact conceded by the learned Advocate-General 
who appeared forthe State. The point however debated before us—and we consider 
rightly—-was the relative scope of rules 14 (2) and 17 (1). The argument addressed 
to us by the learned Advocate-General was that the two rules 14 (2) and 17 (1) have 
to be read together to define the precise content of each afidso read rule 17 (1) would 
be applicable only to cases where the turnover of a dealer has been omitted to be 
taken into account by an assessing authority cither because the:e was a deliberate 
concealment of such transactions by the assessee or because of any inadvertent omis- 
sion on his part or on the part of the assessing officer. Only such cases could with 
propriety be termed cases where the turnover has escaped assessment. On the 
other hand, in cases where the entire turnover of an assessec is before the assessing 
authority and is considered by it but such authority by error of fact or law treats 
the turnover or any part thereof as not assessable or grants a deduction or exemption 
to which the afsessee is not_entitled under the Act, the case, is not one of escaped 
turnover but of an improper or illegal assessment order which is revisable under rule 


14 (2). 3 
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The conteution however raised on behalf of the assessces respondents was that 
rule 17 should be unders‘ood as applicable not merely to cases of escaped turpover 
as set out above but also to every case where by reason of some error or omission 
on the part of the assessing authority the assessee has been directed @ pay a lesser 
amount of tax than was properly payable by him. In this connection the analogy 
of section 34 of the Income-tax Act and certain decisions interpretirlg the scope 
of that section were strenuously pressed upon us. Reliance was particularly placed 
on the decisions of this Gourt reported in The Commissioner of Income-tox Madras v. 
Raja of Parlakimedi1, The Commissioner of Income-tax, Madras v. Messrs. Sheikh Abdul 
Kadir Marakayo & Co*, and of the Privy Council in Cuntmissioner of Income-tax, Bombay 
v. Khemchand Ramdas®. W2 do not propose to discuss the facts of these cases or refer 
to the observations in them as regards the proper construction of section 34 of the 
Income-tax‘ Acc because in our opinion there is no real analogy betw~en rule 17 (1) 
of the Madras General Sales Tax Rules and the provisions contained in section 34. 
of the Iucome-tax Act. The scheme of the.two enactments is wholly different. 


The language employed in section 34 of the Income-tax Act which has under-- 
gone serious changes from time to time is not identical with that in rule 17 of the 
Madras General Sales Tax Rules and the mere fact thd. both these provisions are 
designed to achieve a somewhat similar purpose is too slender a foundation for the 
application of the cases construing one provision for determining the scope of the 
other. We therefore propose to confine our attention to the language used in the 
two rules 14 (2) and 1 fy ane gather the intention of the rule-making authority as. 
expressed by the words employed. 

No doubt in a general sense both rule 14 (2) as well as rule 17 (1) serve a common. 
purpose, viz., to gather revenue which has improperly escaped but while rule 14 (2) 
is directed to the correction of improper or ilegal assessment orders which have 
levied less or more tax than justified, rule 17 (1) lays emphasis on escaped turnover. 
The distinction betwcen the two provisions might be expressed by saying that rule 
14 (2) deals with escaped assessments and rule 17 (1) with escaped turnovers, 
notwithstanding that the latter also would mean that a lesser amount ef tax has been. 
levied.” So understood the two provisions would be completely reconcilable and 
the two jurisdictions to revise assessments and to reopen them would each be 
assigned to the proper authority. ; 

The language of rule 17 (1) is consistent with this construction. The “escape” 
that serves as the foundation of the jurisdiction to reopen an assessment is that of 
“turnover” and not, be it noted, an assessment. “Turnover”? escapes when it is 
not noticed by the officer either because it is not before him by reason of an inadver- 
tence, omission or deliberate concealment on the part of the assessée or because of 
want of care on the part of the officer the turnover though in the books has not 
been taken notice of. This would be the natural and normal meaning of the 
expression “turnover which has escaped ”? in rule 17 (t). 

A close examination of rule 14 (2) also supports this view of the scope of the 
two rules which äre intended to be mutually exclusive. This rule empowers the 
Commercial Tax Officer “to call for and examine the record of any order passed 
or any proceedings recorded by the Deputy Commercial Tax Officer.” Now what 
exactly isihe meaning to be aftached to the expression “the record of any order passed”, 
The records which the revising authority calls for are tne .ecords of the assessment. 
They would include the assessment orde: as well as the other files of the assessing 
authority which would furnish the basis upon which the assessment ordcr is passed. 
If in the assessment order the turnover which a dealer has returned or which has been 
gathered from his books is treated as noc taxable or subject to any exemption and 
the revising authority is of the opinion that the order in this behalf is erroneous, 
the Commercial Tax Officer “ would have satisfied himself that such an order was 
not legal or proper °. Upto this there could not be any room for controversy as 
regards the competency of the revising authority to revise an assessment order which 





1. (1925) 50 M.L.J. 63 : LL.R. 49 Mad. 22, 3- (1938) 2 MLL.J. 115: L.R, 65 LA, 236 : 
2. ee 54 M.L.J. 298 (F.B.). LL.R. (1938) Bom. 487 (P.C.). 
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in its opinion is “ not legal or proper ”. If the argument advanced on behalf of 
the gssessee invoking the analogy of section 34 of the Income-tax Act is applied, 
even an error of this sort would give rise to proceedings for assessing the escaped 
turnover and,be covered by rule 17 (1). We have already indicated that we are unable 
to accept this as the proper interpretation of the rme 17 (1). In fact if this argument 
were accepfed learned counsel for the assessees was unable to suggest any conceiy- 
able case to which rule 14 (2) could apply apart from cases in which interference is 
sought in favour of an assessee. 

It remains to consider the intermediate case between a truly escaped turnorer as 
we have indicated above and a case where the turnover has not escaped——only it has 
escaped assessment by reason of some error on the part of the assessing officer. We 
have in mind cases where the entire turnover is before the assessing officer but he 
fails to levy tax upon the whole or any part of it either because in his view it could 
not bs included in the taxable turnover of the assessee or because of deduction allowed 
by him, but fails to make specific reference to these matters in the assessment order, 
in other words, where onty the final result is reflected in the order without tne 
details as to how the computation was made being specifically noted in it. In this. 
class of cases if by the record were meant only the assessment order, there may not 
be any reference to the pariicular transaction or turnover though as a fact that 
nas been considered by the assessing authority though omitted to be referred to in 
the assessment order. We are of the opinion that the expression “record” would 
include not merely the assessment order but the entire assessment file and, in the in- 
termediate cases also, if from a perusal of the record or the assessment files the revising 
authority can find that the turnover was before the assessing officer, it is competent 
for it to pronounce upon the legality or propriety of the assessment order under rule 
14 (2). We are of the opinion that the construction which we have placed upon 
the relative content of files 14 (2) and 17 (1) gives proper effect to both the provi- 
sions and assigns to each the role which it was designed to accomplish. 


In the light of the above discussion, our answers to the reference are as follows: 
(1) Rule 14(2) is intra vires the rule-making power of the Provincial Government 
under section 19 of the Act. (2) The revisional powers under rule 14(g) canhot be 
exercised in cases to which rule 17 applies. (3) Rule 17 applies only to cases of” 
escaped turnover as described earlier. 





The appeals then came on for hearing before the Division Bench (Rajagopalan 
and Rajagopala Ayyangar, F7.).t 7 : 
The Judgment of the Court was delivered by, 


Rajagopala Ayyangar, 7.—These two appeals are against the decrees in two, suits 
on the Original Side of this Court—C.S. No. 446 of 1947 and G.S. No. 370 of 
1950. Louis Dreyfus & Co., Ltd., a dealer on a.large scale in groundnuts is 
the plaintiff in both these suits which were against the State of Madras, the 
relief sought being the refund of sales-tax stated to have been collected improperly 
and illegally from them. 

The earlier suit C.S. No. 446 of 1947 relates to the assessment year 1944-45 and 
claims the.recovery of a sum of Rs. 26,933-0-5 as the amount illegally exacted from 
the plaintiffs. This suit has been decreed in plaintiffs’ favour and O.S.A. No. 62 of” 
1951 is the appeal by the State against the decree against them. The claim in 
the other suit was for obtaining a refund of Rs. 87,419-14-4, stated to have been un- 
lawfully collected from the plaintiffs as sales-tax for the assessment year 1945-46. 
This suit having been dismissed, the aggrieved plaintiffs have preferred O.S.A. 
No. 54. of 1953. 

The nature of the transactions, on the basis of which the liability to tax under 
the Madras General Sales-tax is rested by the State is the same in regard to the two 
years which are the subject-matter of these two appeals, but different decisions have- 
been rendered in the two suits, because of factors to which we shall later advert. 
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-In Suit No. 446 of 1947 relating to the year 1944-45, from which O.S.A. No. 62 
of 1951 had been filed, the Deputy Commercial Tax Officer, Harbour Division — 
the assessing authority—determined the total turnover of Louis Dreyfus & Co., Ltd., 
whom we shall hereafter call the assessee, at Rs.2,53,72,4 8-14-11 by ap order dated 
27th March, 1946, and levied the tax payable on that figure, which the assessee duly 
paid and the correctness of this levy is notin dispute. But just about a yeas*afterwards, 
on 28th March, 1947, the Commercial Tax Officer, North Madras, issued a notice 
to the assessee to show cause why the above assessment should not be revised under 
rule 14 (2) of the Madras General Sales Tax Rules, and after considering the ob- 
jection to his jurisdiction and the merits of the contentions raised, this officer by 
his proceedings dated 31st March, 1947, revised the figure of the total turnover by 
the addition of a further sum of Rs.30,03,650-12-6 and demanded the extra tax 
which this revised turnover involved. The assessee paid the sum under protest 
and filed the suit for the refund of this extra tax. Two points were raised by the 
plaintiff. The first was that the transaction giving rise io the additional turnover 
did not affect tax liability under the Madras General Sales-tax Act, 1938 : the sales 
involved were outside the State of Madras and therefore outside the purview of the 
relevant taxing statute, the contention in this regard being that the essentials of the 
contract of sale including the passing of the property all happened beyond the limits 
of the State. The second attack on the legality of the extra levy was based on the 
circumstance that the addition was made by the Commercial Tax Officer by re- 
vising a final order of assessment passed by the Deputy Commercial Tax Officer. 
It was contended by the assessee that on a proper construction of the Madras General 
Sales-tax Act, 1939, rule 14(2), which enabled a Commercial Tax Officer to revise 
an order of an assessing officer, was beyond the powers of the rule-making authority. 
It was also said that, even if the said rule was intra vires, this rule had been misap- 
plied to a case, which, according to the assessee, fell to be dealt with as a case of an 
escaped assessment under rule 17. In the written statement that the State filed all 
these contentions were denied, as also the jurisdiction of the Court to grant relief 
to the assessee. The trial was before Krishnaswami Nayudu, J. The learned Judge 
held in favour of the assessee on all the points raised by it, that the tax was not leviable 
as the sales avere outside the State pee also that the power of revision was not avail- 
able to enable the further tax to be levied. It is really unnecessary to set out or 
canvass the grounds on which the latter point was answered in the assessee’s favour 
for reasons which would be apparent in a minute. He accordingly decreed the suit 
by the assessee, against which the State filed O.S.A. No.62 of 1951, as we have already 
mentioned. While this appeal was pending, the question of the validity ofrule 14(2), 
as well as the circumstances in which it could, if valid, be applied came up for con- 
sideration before Govinda Menon and Krishnaswami Nayudu, JJ., in Second Appeal 
No. 612 of 1949, in which judgment was rendered on 28th March, 1952. This judg- 
ment which was delivered by Krishnaswami Nayudu, J., for the Bench substantially 
affirmed what has been laid down in C.S. No. 446 of 1947 as regards these rules. 
A similar decision had also been reached by a Judge of the City Civil Court from 
which the State had filed C.C.C.A.No. 137 of 1951. The State, which challenged 
the correctness of the construction of the rules adopted in these several decisions, 
requested that the question involved might be heard by a Full Bench, and as the 
point was of general importance the request.was granted. The Full Bench has 
now answered the reference against the assessee. It is unnecessary to set this out 
in any detail, as the further hearing of this appeal has proceeded on the basis that 
as the result of the Full Bench ruling the jurisdiction of the Commercial Tax 
-Officer to revise the assessment in the circumstances of this cases stands affirmed, 
leaving the question as to the liability to tax arising out of the sales-transactions 
involved in the suit as the only one left for determination. As the transactions of 
sale stated to give rise to the tax are of the same types in both the years involved in 
the two suits, we shall deal with them in common, after setting out of the matters 
connected with O.S.A. No. 54 of 1953. n 


C.S. No. 370 of 1950, from which the appeal just now mentioned arises, was 
heard and decided by Subba Rao, J., in January, 1953. After the decree in C.S. No. 
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446 of 1947 in Octcber, 1950 and before C. S. No. 370 of 1950 came on for trial, a 
Bench of this Court had to construc the provisions of the taxing cnactment in Pod Jatlal 
Shah v. State of Madras? in order to consider the circumstances‘in wh'ch the liability 
to tax would fasten on a transaction of sale. A firm trading under the style of the 
Indo-Muayan Trading Co., which-was the assessee concerned in that case was 
‘convicted fdr failure to pay the sales tax imposed on it. The firm questioned the 
leg ulity of the tax imposed on the g-ound, that the sales, which were included in the 
turnover on which the assessment was levied, did not take place within this State so 
as to involve anv tax liab lity under the Madras General Sales Tax Act. The firm 
which had an c ffive in Madras received orders for the supply of groundnut oil, etc., 
(in which the tax is collected for the seller) from merchants in Calcutta, and these, 
when accepted, the relative goods were purchased in the local markets and despat- 
ched to Calcutta by rail or steamer, the Railway receipts or bills of lading bing 
taken in the name of the sellers. These documents were then forwarded to their 
‘bankers in Calcutta, who, in their turn, handed them over to the buyers after the 
bills were r:tired. The contention of the assessce was that as the property in the 
goods did not pass to their sellers within the State of Madras but only the delivery 
of the goods or at least of the documents of title relating to them—the buyers at 
Calcutta, they were not-sales on which tax was due or exigib‘e under the Madras 
General Sales Tax Act. That on the arrangement and contract between the assessee 
and his buyers the property in the goods did not pass to the buyers until the goods 
were paid for and cleared in Calcutta was not disputed by the State, but it was 
contended on its behalf that if there was a substantial nexus between this State and 
any of the components of the contract of sale, it was a sale within this jurisdiction 
giving rise to a tax liability, and the circumstance that the title to the goods passed 
to the buyer beyond the limits of this State was not a final or determining factor: 
‘This Court accepted this contention of Government and as Po 
“ the assessees had an office at Madras, its accounts were maintained here ; the goods which 
were the subject-matter of sale were in Madras and delivered to common carriers in Madras and the 
sale price was entered in the accounts of the assessee maintained at Madras” : 
the transaction was held to have sufficient connection with Madras so as to enable 
the seller to be taxed. -> >, e g 
` It was by applying the principles of this decision which was binding on him 
that Subba Rao, J., held against the plaintiff in O.S. No. 370 of 1950. The learned 
Judge rested his decision almost wholly on the circumstances that the goods which 
were the subject-matter of the transactions in the case before him were within the State 
at the time of the contract, and that they were despatched from here in implementa- 
tion of the contract. The place of the passing of property as the sole test for deter- 
mining the locus for fixing liability to sales tax, which is the ratio of the decision of 
Kvishnaswami Nayudu, J., in C.S. No. 446 of 1947, could not abviously have -beén- 
accepted or applied by Subba Rao, J.,in view of the decision of the Bench in 
Poppatlal Shah’s case. ge i : ft ‘ 
_ The decision in Popatlal Shah’s case, was taken in appeal to the Supreme Court, 
where it was reversed (Popatlql Shah v. State of Madras?) the'decis on of the Supreme 
‘Court being some time after the Judgment of Subba Rao, J. The Supreme Court 
accepted the contention raised on behalf of the assesste-appellant, that the test for 
determining whether a sale-took place in the State or hot was whether under the. 
‘contract betwcen the buyer and seller the property in the goods did or did not pass 
within the State. If that test were applied there was no dispute there that property. 
in the goods did not pass in Madras. 

In view of this decision of the Supreme Court as regards the circumstances in 
which the tax liability accrues, and the decis‘on of the Full Bench regarding the révi-- 
sional powers of the Commercial Tax Officer under rule 14 (2) of the Madras. 
‘General Sales Tax Rules, the td vee for consideration in both the appeals is the 
correctness of thg conclusion reached by K~ishnaswami Nayudu, J., that on the terms 
of the relevant contract under which the sales were cf .cted the property in the goods 
ite = A : 

1. (1952) 2 M.L.J. 593- : a. (1953) r M.LJ. 739 : (1953) S.C.J. 369 (S.C.). 
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did not pass while they were within the limits of the Madras State. We have to add 
that under the rules framed under the taxing enactment in regard to groundnuj, this. 
tax is levied on the purchaser. The question therefore is whether the title to the 
goods purchased by the assessees passed to them in this State. Š 

The assessees are a limited liability Company incorporated in Epgland and 
carry on business, inter alia, in groundnuts at, among other places, Madras and with 
their head office in Bombay. During the war, the assessees contracted to supply 
groundnut to the British Ministry of Food, the export from India being from the 
port of Marmagoa. To implement this contract, the assessees entered into various. 
types of arrangements to procure the goods, and among them only two are of rele- 
vance for the decision of these appeals, the Bombay and the arthia sales. 

The first one has been compendiously termed the “Bombay sales”. Under 
this the assessees’ head office at Bombay entered into contracts of purchase with 
merchants in Bombay through the brokers of that city. The contracts were in the, 
form set out in Exhibit P-1 in G.S. No. 370 of 1950, which is identical with Exhibit 
P-1g in C.S. No. 446 of 1947, these being the counterparts signed by the seller. This 
document which was signed by the seller and addressed to the assessee, the buyer,, 
after reciting the sale of the quantity specified and the price stipulated for the latter 
“being free railway station Bombay or to be delivered at buyer’s godown” which 
is also at Bombay. The payment was to be according to the rules of the general terms. 
and conditions, that go per cent. of the invoice’ price was to be paid against railway- 
receipts and the balance after the acceptance of the goods and after a final weigh- 
ment at Marmagoa (Marmagoa was expressly named as the place where the goods 
were to be delivered.) The buyer haa an option of rejecting the goods after their 
delivery at Marmagoa, if it should turn out they were not equal to the quality 
stipulated. It was a further term of this contract that the sellers should intimate the 
buyer the name of their constituents, the quantities of goods which they were in a 
position to consign as well as ths stations at which the goods would be loaded. Those 
were the terms of the contract in writing. The practice in regard to the carrying: 
out of this contract was spoken to by the manager of the assessee at Bombay. He 
said that after these contracts were signed by the buyer and a seller at Bombay through 
the medium* of the brokers, the sellers would intimate, to the-buyer, the name of 
their constituent, the quantity available and the stations where the goods could be 
put on rail. This information the buyers passed on to the office of the British Minis— 
try of Food at Bombay, and they in their turn advised the Railways concerned for 
arranging the requisite waggons. Thereupon “the constituents” loaded the goods. 
on the waggons, got the railway receipt in the name of Louis Dreyfus & Company, 
Ltd., as consignor and consignee and despatched the railway receipts to the Bom- 
bay sellers. These latter then tendered the railway receipts to the assessee at Bombay 
against LRT of 90 per cent. of the purchase price. The assessees would then clear 
the goods at Marmagoa and have the goods weighed and surveyed for quality and 
it was after their final weighment and acceptance of the goods after survey that the. 
balance of the price, etc., would be paid—also in Bombay, Such of the goods as. 
did not conform to the quality stipulated under the contract would be rejected by 
the buyers the intimation in this regard being at Bombay. 


It will be seen from the above that the offer and acceptance which results in the 
contract of sale and the final acceptance of the goods in performance thereof as well 
as the payment of the price all took place outside this State. The only matters which 
occurred in this jurisdiction were (1) the presence of the goods at the time of the 
formation of the contract and their despatch from here to implement it;(2) the consign- 
ment of the goods by rail by railway-receipts in which the buyer is shown as both con- 
signor or consignee. It was the first factor and that alone that was held to impose 
tax liability on the assessee by Subba Rao, J., based on the decision of this Court 
in Poppatlal Shah's caset. But in view of the reversal of this view by the. 
Supreme Gourt, the presence of the goods here at the time of the saleshould be held 
to be irrelevant ; and this was conceded. 
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The learned Advocate-General who argued these appeals on behalf of the State 
relied on the second of the above matters to support the levy of the tax. The contract 
here was one for the sale of unascertained goods, and hence there could be no passing 
of property yntil the goods were ascertained. The argument advanced was that 
the goods became ascertained when the dealers or “constituents”? who had sold the 
goods to the’sellers from whom the assessee purchased, lost contro] over the goods by 
loading them in waggons, taking the railway receipts in the name of the seller’s 
nominees, viz., the assessecs as the consignors. It was urged that if the property in 
the goods passed {rom these “ constituents” by thcir delivery to a carrier, the person 
to whom the property would pass would be their Bombay buyers, but as these’buyers 
had in their turn sold the.goods to the assessees and had nominated the latter to 
accept the delivery by taking the receipt in their name as consignor, the title to the 
goods would pass by the very act of delivery to the carrier to the assessee itself. 
It will be seen that this contention rests primarily on the circumstances of the assessees 
figuring as consignor and consignee in the Railway receipts obtained by “the consti- 
tuents’. Delivery to a carrier would no doubt be an appropriation in cases where 
the buyer authorises the despatch of goods through that agency, but the appropria- 
tion involved in such act need not necessarily be unconditional, which it to be 
for the passing of property, where delivery to the carrier is the only fact relied on for 
constituting the appropriation and so the transfer of property. ' 


In the present case there are several circumstances which militate against the 
delivery to the carrier and the goods being consigned in the name of the assessees being 
treated as sufficient to pass property. The first is that this was done because of the 
requirements of the war-time regulations under which railway priority could be 
obtained only if the goods were consigned in the name ofa party who had contracted 
to supply goods to Government. Further the Assistant Manager of Louis Dreyfus. 
who was examined as P.W. 1 in C. S. No. 446 of 1947 deposed thus : 


“ Question : Why are the goods consigned.in Louis Dreyfus’s name ?' 

Answer : To meet the requirements of Government. They have imposed a ban.” 
The'ban referfed to was a ban on exports from this State, which was relaxech in the 
case of those who had to fulfil contracts for supply to the British Goverfiment. The 
position which was not disputed by the Government at the stage of the trial was. 
accepted by the learned Judges in both the Judgments under appeal, and indeed is 
not contested by the learned Advocate-General before us. But his argument was 
that this circumstance did not establish that nothing except the requirements of 
Government led to the goods being consigned in the name of the assessees, ‘We are 
however unable to agree with the implication of this suggestion, that the procedure 
might have been thought of as a means of effecting a complete delivery to the buyer 
even at that stage. Such an idea is inconsistent with the form of the transaction 
under which any portion of the purchase price’ became payable only on tender of the 
railway-receipt in Bombay. 


If then this circumstance were eliminated, we have the.fact that go per cent. 
of the invoice price was paid only on tender of the documents at Bombay. The deli- 
very to the carrier could not therefore be deemed to be an unconditional appropriation 
but governed by section 25 of the Sale of Goods Act. Besides there are the further 
facts, that the goods were checked by weight, and analysed for quality at Marmagoa, 
and that the final payment was made after adjusting the freight to the account of the 
sellers which is indication that the intention of the parties in having the goods con- 
signed in the name of the buyer as consignor and consignee was merely to enable the 
export of the goods to be effected so as to comply with the restrictions in that regard 
and not to pass title in the goods to the buyer. 


We have had occasion to deal with a similar question in Gandhi and Sons v. State 
of Madras’, and therefore, we do not find it necessary to embark again on any detailed 
‘discussion of the legal principles involved. Following the reasoning of that decision. 


a 
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we hold that the learned Judges were right in their view, that the property in the 
goods in what are termed the Bombay sales did not pass to the buyer withip this 
State. 


The result is that on the ruling of P p4atlal Shah’s caset}, the assessees are not 
liable to sales-tax in respect of these purchases. à 


We shall next consider the purchases through the arthias which are referred to as 
the Port-pass contracts in C.C. No. 446 of 1947. The etymological meaning of the 
expression arthia appears to be a commission agent. There were two such arthtas 
employed by the assessees for procuring their requirement of groundnuts, but the 
nature of the transaction and the terms of the contract were the same, Exh.bit P- 
14 (a) in C.S. No. 446 of 1947 which is the contract entered into with one Gulfaroz 
represents one such. The terms of the commission were determined by this arrange- 
ment, and the goods obtained under it were consigned to the buyers under what are 
termed “Port-pass terms”, and these terms are to be found in the type cxempl:fied 
by Exhbit P-14 (c). The conditions of the Port-pass are substantially identical 
with those to be found in the Bombay sales—Marmagoa named as the place of 
delivery where the final weighment and analysis of the goods would take place, with 
a right in the buyer to reject in the event of the goods not conforming to the contract 
specafications ; go per cent. of the price being paid at Bombay on delivery of the 
railway recipts by the arthias the receipts themselves being taken in the name of the 
buyer as consignor and consignee, and the balance of the price being paid after the 
report regarding weighment and analysis were received. It will thus be seen that 
the only point of difference between the Bombay sales and the arthia sales is in the 
existence of the arthia commission agency terms embodied in the type represented 
by Exhibit P-1q (a) and the sole question for our consideration is whether 
Exhibit P-14 (a) taken in conjunction with Exhibit P-14 (c) is really diffcrent from 
the Bombay sale. ' 

The document Exhibit P-14 (a) is most clumsily worded each clause appearing 
to contradict the legal relationship indicated by the previous one. The fist clause: 

“ That the said ‘ artyas’ shall serve the said ‘traders ’ in the Raichur/Gurberga? Wadi/Warrangal 
and Hyderabad/Kurnool lines for the purchase of groundnuts and other commodities for their 
houses at Bombay and Madras,” 
by its use of the expression “‘serve.,.... for the purchase of groundnuts for their 
(traders) house” seems to say that the arthtas are agents for effecting purchases. 
The succeeding clause which runs “that the traders shall not be bound to buy ex- 
clusively from these artyas but shall be at liberty to buy from any other party in the 
jurisdiction hereinabove mentioned” speaking of “buying from the arthia and of 
“buying from any other party” by implication appears to suggest that the relation- 
ship between the arthia and trader is that of seller and buyer. 

Clause 3 reverts to the idea expressed in clause 1 and provides : 


“That the said artyas shall on receipt of orders from the said traders make chases for the 
“t traders ” houses concerned of such goods within such quantities and with such limits of price 
as the artyas may from time to time be advised and on such terms as the usual port-pass 
contract of the said traders for the various articles they deal in may contain from time to time.” 


The practice appears to have been for the assessee to indicate quantities required, 
as well as the prices it was.willing to pay, and on receipt of this advice the arthias, 
would, either fom goods already contracted for by them or from those which they 
were able to secure subsequently implement their contract with the traders. The 
‘assessees called in this ‘contract “traders” had no concern with the prices at which 
the arthias were able to effect their purchases, and clause 13 expressly forbade the 
-arthias to pledge the credit of the traders. Clause 13 runs: 

“ That the artyas shall not pledge the credit of the traders in connection with any purchases 
advised by the, artyas who alone will be responsble to the third parties on account of such transac- 


tions. Tine traders will recognise the ariyas only for such transactions and will in no case be 
responsible or answerable to third parties in respect of purchases made or advised by the artyas”’, 
e 


“The corollary to this is clause 12 which runs : 





r (1953) 1 M.L.J. 739: (1953) S.C.J. 369 (S.G). 


11] STATE OF MADRAS V. LOUIS DREYFUS & CO. (D.B.) (Rajagopala Ayyangar, F.). 342 


“That the said artyas shall be wholly and solely responsible for the due fulfilment of all contracts. 
of pugchases advised by them”. 

The “purchases made by the arthias’”? were to be advised to the “traders” and this 
was un ‘er clause 4 “to be understood to be on Port-pass terms” an aspect emphasised 
and underlined by clauses 6 and 7, so that the condition of the other Port-pass con- 
tract were integrated with and made part of the arthia agr. ement. We shall be refer- 
ring to the “Port-pass terms” after setting out the other terms of Exhibit P-14 (a). 
These include provision for the payment of go per cent. against clean and unqualified 
railway receipts and 10 per cent. after final eheck and analysis ; a commission of 
3'4 per cent. on the net amount paid against contracts of purchase ; and for arbi- 
tration in the event of disputes. 


The Port-pass contract which is referred to in the arthia agreement starts by 
designating the arthias as the seller and the trader as the buyer, and after specifying 
the quantity sold and describing the quality and price of the goods sold provides 
the buyer with an option to reject the goods in the event of non-conformity to 
the contract quality. Marmagoa harbour is named as the place of delivery and the 
terms of payment are identical with those in the Bombay sales. Tke procedure follow- 
ed in the case of the arthia sales was identical with that in the other sale, viz., an inti- 
mation to the buyer of the name of the constituent, the railway station where the 
goods would be loaded into waggons, the quantity, etc. Of course, here also the ‘“‘cons- 
tituents” after loading the goods, obtained the railway-receipts in the name of the 
assessee as consignor or consignee ; but for reasons already mentioned, we do not 
consider this as very material for determining the point when property in the goods 
passed tọ the buyer. 


The argument by the learned Advocate-General was that the arthias were 
commission agents, and when they entered into a contract for purchase from the 
growers or dealers, it was as if the assessees had themselves entered into these con- 
tracts, with the result that when these constituents delivered these goods at the rail- 
way stations fpr being loaded in waggons they parted with their title which there- 
after vested in the assessees. But this would be the cas? only if the arthias were 
strictly intermediaries who brought about the relationship of seller and buyer bet- 
ween the constituent and the assessees. The terms of Exhibit P-14 (a), however, 
do not enable this to be established. The arrangements riddled as it is with ambi- 

ity as regards the legal relationship brought about between arthias and traders 
had to be read along with the Port-pass terms which it incorporates. There is no 
ambiguity or doubt as regards the latter, and Exhibit P-14 (c) clearly envisages the 
arthia, as a seller in relation to the trader. Further, having regard to clauses 12 
and 13 of Exhibit P-14 (a), there could be no contractual relationship between 
“constituent” and the assessee. In the face of these, we are clearly of the opinion 
that for the present purposes there is no essential difference between the direct pure 
chases from the Bombay merchants and these purchases through the arthias, and 
that in the latter case also the property in the goods did not pass to the assessees in 
the State of Madras. 


The assessees are, therefore, entitled to succeed in both the suits, with the result 
that O.S.A. No. 62 of 1951 fails and has to be dismisseg, while O.S.A. No. 54 of 
1953 succeeds and has to be allowed. The assessees are entitled to their costs in 
both the appeals, as well as before the trial Judge. 


P.R.N. O.S.A. No. 62 of 1951 dismissed 
and O.S.A. No. 54 of 1953 allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice GoviInDA MENON AND MR. JUSTICE RAMASWAMI. 


Louis Dreyfus & Company, Limited .. Appellant* 
v. e 
The State of Madras .. Respondent. 


Madras General Sales Tax Act (IX of 1989), section 2, Explanation II and section 22—Applicabilityp— 
Sale—Place of—Foretgn Company having headquarters in Bombay and branch in Madras—Contraci with 
merchant in Bombay for purchase of goods for export—Bombay merchants having agents in Madras and 
procuring goods through them—go per ent f price paid at Bombay on ion of railwayreceipt and 
invoice—~Werghment and mspection peti Madras and balance sale price at Bombay on goods being found 
Suitable and according to specification—Levy of sales-tax in Madras—Legality. 


The assessee, a limited company, registered in England and having its headquarters in India 
at Bombay, had a branch at Madras and entered into contracts with Bombay merchants for the supply 
of groundnuts to the company for the purpose of exporting the same to England. The Bombay 
merchants had their own agents in Madras who used to procure the goods and supply them. On 
the production of the railway-receipts in the Bombay office along with the invoice, go per cent. of 
the price of the goods was paid, the goods to be transported to the port of Marmagoa for weighment 
and inspection by the assessee’s agents. Ifthe goods is bei found suitable and according to specifications, 
they would be accepted for the purpose of shipment. Thereafter the balance of ten per cent. of the 
price was paid at Bombay. The railway-receipts were in the name of the assessee as consignor and 
consignee for the purpose of compliance with war-time regulations. 


Held, that no part of the transaction took place in Madras and the State of Madras had therefore 
no jurisdiction to levy sales-tax on the sales. 


State of Madras v. Louis Dreyfus & , Limited, O.S.A. No. 62 of 1951 and O.S.A. No. 54 
of 1953, (since reported in (1956) 2 M.L . 327 (F.B.); followed). 

Appeal against the decree of the City Civil Court of Madras, dated 14th 
September, 1951 and passed in O.S. No. 915 of 1949. 

Messrs. King and Partridge, for Appellant. 

The Assistant Government Pleader (K. Veeraswami) and V. Srinivasan, for Res- 
pondent. 

The Judgment of the Court was delivered by : 

Govinda’ Menon, 7.—The plaintiff claimed the recovery of a sum of Rs. 8,514-12-6 
levied by the State of Madras as purchase tax on the ground that the transaction 
took place in the then Province of Madras, whereas the plaintiff’s case is that no 
part of it ever took place in Madras. The learned City Civil Judge found that the 
sales tax was rightly and legitimately levied and, therefore, dismissed the suit. 

According to the plaintiff, the company which is registered in England, with the 
Indian headquarters at Bombay and a branch’ in Madras used to enter into contracts 
with Bombay merchants for the purpose of supplying the company with groundnuts 
with the object ‘of exporting them to England. The Bombay merchants have their 
“own agents in the State of Madras who used to procure the goods and supply the 
same. The terms of the contract as evidenced by Exhibits A-8 and A-g show that 
when the railway receipts are produced in the Bombay office with the invoice, go 
per cent. of the price would be paid for the goods, which should be transported to 
the port of Marmagoa, where the plaintiff’s agents weigh the same and inspect them 
and if the:goods are suitable and according to specifications, they are accepted for the 
purpose of shipment. Thereafter the balance of 10 per cent. is also paid at Bombay. 
It may also be mentioned that the railway receipts were in the name of the plaintiff 
both as consignor and consignee in order to comply with war-time regulations. 

On these facts, the question is whether the plaintiff is liable to pay tax. A similar 
"case arose in O.S.A. Nos. 62 of 1951 and 54 of 1953, where Rajagopalan and Raja- 
gopala Ayyangar, JJ., on 16th February, 1956, held that no part of the transaction 
took place in Madras and as such the State of Madras has no Jurisdiction to levy the 
sales tax. The learned Assistant Government Pleader contends that the facts of the 
present case are somewhat different for the reason that there is no evidence of the 


* C.C.C.A. No. 99 of 1952. 24th February, 1956. 
i. (1956) 2 M.L.J. 927 (F.B.). 
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nature of the transaction as outlined by us above. The learned City Civil Judge 
shimgelf seems to think that it is immaterial whether the plaintiff-company entered 
dinto contracts with the Bombay merchants in the City of Bombay, paid the price 
‘of the grounginuts at Bombay and took delivery of the goods as Marmagoa after 
weighing 3 and approving them. Since the facts are as stated above, the principle 
-enunciated in the case just cited will apply to the present case. There is no doubt 
whatever that there would not be different kinds of contracts for the plaintiff with 
regard to the same sellers whose agents procure goods in the districts of the Madras 
Presidency. That being the case and especially since the learned City Civil Judge 
was of opinion that even if the delivery was at Bombay and payment of the go per 
cent. and the weighment and inspection was at Marmagoa, still the sale takes place 
‘in Madras, we feel that his conclusion is opposed to the decision just mentioned. 


Following the decision in O.S.A. Nos. 62 of 1951 and 54 of 1953,1 we allow 
the appeal and decree the plaintiff’s suit as prayed for with costs throughout. 


PRN. Seabee Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOPALAN AND Mr. Justia RAJAGOPALA AYYAN- 
‘GAR 


State of Madras represented by The Deputy Commissioner 
of Commercial Taxes, Coimbatore .. Petitioner? 


t 


Sri M.P. Ibrahim Kunhi and M.P. Modin Kunhi, Jabale, 
Nalloor Komraje, Hari Hare Pallathadka Post, Puttur 
Taluk, South Kanara District .. Respondent. 


Madras General Sales Tax Act (LX of 1939), section g—Madras General Sales Tax Rules (1939), rule 17 
(1) and Turnover and Assessment (1939), rules 6 (2) and 11 (2)—Applcability and scope—First assess- 
ment-—Assessee failing to submit return unthin time prescribed—Subsequent voluntary submission of return— 
Acceptance by  sales-tax authorities of return and assessment on basis thereof—Lamitation—If assessment of 
“‘escaped”” turnoger or original assessment. 


There is nothing in the Madras General Sales Tax Act or the rules framed thereunder prescribing 
any period within which assessment proceedings once validly started should be completed. When there 
is a return filed by the assessee himself voluntarily, though beyond time, and that is accepted by the 
assessing authority, there is nothing in the Act or in the rules to limit the period within which the 
assessment should be completed. An assessment made on the basis of such a return would be an 
original assessment and not an assessment of an escaped turnover falling within the scope of Rule 17 
(1) of the Madras General Sales Tax Rules (as it stood before it was amended in 1948). 

. The assessee who had not been assessed to tax under the Act, on the turnover of any year prior 
to 1950-1951, did not file a return of his turnover for the year 1950-1951 within the time prescribed. 
other proceedings had been taken by the sales tax authorities, he voluntarily submitted a return 
of his turnover on 20th February, 1954 ; that return, supported by the entries in his account books, 
was ted by the assessing authorities and on 11th March, 1954, he was assessed to tax on a turnover 
of Rs. 18.6511329. It was confirmed on appeal by the Commercial Tax Officer. But on further 
appeal, the appellate tribunal held that the assessment fell within the scope of rule 17 (1) of the 
Sales-tax Rules and that the assessment was barred by limitation. 

Held, in revision, that the assessee’s case fell within the scope of rule 6 (2) and 11 (2) of the Turn- 
over and Assessment Rules and that in any case the assessee should have submitted a return at least 
before the rst of May, 1951. Having failed to do so, and having submitted a return beyond time, 
the assessee must be held to have made a valid return in the sense that there was no legal bar to its 
acceptance by the assessing authority in the exercise of his discretion, The delay m the submission 
-of the return having been umpliedly condoned, the assessing authority had jurisdiction to accept the 
return as the basis of assessment after verifying its correctness. The assessment was an original assess- 
ment and not an assessment ofan escaped turnover. Rule 17 (1) did not apply to the case and obvious- 
ly the period of limitation prescribed by that rule would not apply cither. 


The State of Madras v. Louis Dreyfus & Co., since reported in (1956) 2 MLL.J. 227 (F.B.), followed. 


Petition under section 12-B (1) of the Madras General Sales Tax Act, praying 
the High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras, 
dated 27th December, 1954 and made in T.A. No. 663 of 1954 (A.P. No. 115/5455, 
Commercial Tax Officer, South Kanara, Mangalore). 





* T.R.C. No. 52 of 1955. rith April, 1956. 
x. Since reported (1956) 2 M.L.J. 327 (F.B.). 
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The Assistant Government Pleader (K. Veeraswami) on behalf of the Petitioner. 
V. Meenakshisundaram, for Respondent. ° 
_The Court made the following j 


ORrDER.—This petition preferred by the Government, under section, 12-B of the 
Madras General Sales Tax Act, arose out of proceedings taken under the Act, 
to assess the turnover of the respondent tor the year, 1950-51. The assessee did not 
file any return of his turnover for 1950-51 within the time prescribed. After other 
proceedings had been taken by the assessing authorities, he voluntarily, submitted a 
return of his turnover on 20th February, 1954. That return, supported by the 
entries in his account books, was accepted by the assessing authorities, and on 
11th March, 1954 the respondent was assessed to tax on a turnover of Rs. 18 651-13-9- 
That assessment was confirmed by the Commercial Tax Officer on appeal. But 
on further appeal by the assessee the tribunal held that the assessment fell within 
the scope of rule 17 (i) of the Madras General Sales Tax Rules, and that the assess- 
ment made on 11th March, 1954, was barred by the period of limitation prescribed: 
by the rule. The view of the Tribunal was that the turnover of the assessee had 
escaped assessment and that the period of two years prescribed by the rule before it 
was amended applied to the respondent. It was the correctness of that decision 
that the Government challenged. 


hi geal the Tribunal overlooked the main feature of the case, that the asses- 
see filed a return of his turnover, though he filed it only on goth February, 1954. 
That return was accepted as correct, and he was assessed to tax on the basis of that 
return. 


As the learned Government Pleader pointed out, there was nothing in the Act 
or in the rules framed thereunder prescribing the period within which assessment 
proceedings once validly started should be completed. The contention of the Govern- 
ment Pleader was that, where there was a return filed by the assessee himself, there 
‘was nothing in the Act or in the rules to limit the period within which the assess- 
ment should be completed. Such an assessment would be an origifial assessment 
and not an assessment, which would fall within the scope of rule 17 (i) of the Sales 
Tax Rules. 

The material provisions of the Act and the Rules which have a bearing on 
the present question we shall now set out. Section g of the Madras General Sales 
Tax Act runs thus : 

“g. (1) Every dealer whose turnover is ten thousand rupees or more in a year shall submit 
such return or returns relating to his turnover in such manner, and within such periods as may be 
prescribed. 

(2) (a) If the assessing authority is satisfied that any return submitted under sub-section (1) 
ig correct and complete, he shall assess the dealer on the basis thereof. 

(2) (6) Ifno return is submitted by the dealer under sub-section (1) before the date prescribed 
or specified in that behalf or if the return submitted by him appears to the assessing authority to be 
incorrect or incomplete, the assessing authority shall assess the dealer to the best of his judgment.’” 

‘Prescribed’ is defined by section 2 (f) of the Act to mean ‘prescribed by the rules 
made under the Act’. Under section 19 the State Government is empowered to 
make rules to ene out the pfirposes of the Act, and among these particularly set out 
in this section is the provision in section 19 (2) (f), which reads, 

“such rules may provide for the assessment to tax under this Act of any turnover which has. 
escaped assessment, and the period within which such assessment may be made, not exceeding three 
years”, 

‘Turning to the rules, Rule 6 of the Turnover and Assessment Rules, enjoins on dealers 
the duty of submitting returns. It runs, ; 

“every dealer commencing busmess after the first day of October, 1939, whose estimated net 
turnover for the first twelve months of his business is not less than Rs. 10,000 shallewithin thirty days 
of commencing his business submit to the assessing authority the area in which his principal place 
of business is situated a return in Form A-1 showing his estimated gross andnet turnover for the- 
first twelve months of his business. 
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(2) Every dealer commencing business who has not submitted a return under sub-rule (1), 
but whose net turnover reaches Rs. 10,000 in any year for the first time shall within thirty days of 
the day on which his net turnover reaches Rs. 10,000 submit to the assessing authority of the area 
in which his principal place of business is situated a return in Form A-1”. 


If the asstssing authority, after making such scrutiny of the accounts of the dealer 
and such erquiry as such authority may consider necessary, is satisfied that the return 
submitted under rule 6 is correct and complete, he shall fix provisionally on the basis. 
of the return the annual tax or taxes payable at the rate or rates specified in section 
3 or 5 or notified under section 6 (1), 


Rule 11 of the same set of rules provides, 


“rr (1) Every dealer liable to submit a return under rule 6, except those who have elected 
to be assessed by the method described in rule 13, shall, on or before the 1st day of May in every 
year submit to the assessing authority of the area in which his principal place of business is situated a 
return in Form A showing the actual gross and net turnover for the preceding year and the amounts 
by way of tax or taxes actually collected during that year : 

Every dealer not liable to submit a return under rule 6, who has a net turnover of not less than 
Rs, 10,000 in any year, shall unless he has elected to be assessed by the method described in rule 1¢ 
submit to the assessing authority of the area in which his principal place of business is situated a return 
in Form A showing the actual gross and net turnover for that year and the amount by way of tax 
or taxes actually collected during the year on or before the 1st day of May of the succeeding year 
and thereafter for every year on or before the 1st day of May immediately following such year. 


Provided that every dealer who discontinues his business during the course of a year in which 
he bas been provisionally assessed under rule 7 or 8 shall submit to the assessing authority concerned 
a return in Form A for the period up to and inclusive of the date of discontmuance of business in 
the manner prescribed in this sub-rule, within thirty days from the date of such discontinuance. 

(2) On the receipt of a return in Form A the assessing authority shall, if he is satisfied after 
such scrutiny of the accounts and such enquiry as he considers necessary that the return is correct 
and complete, finally assess on the basis of the return the tax or taxes payable under sections 3, 5 or 
8-B (2) or under the notification or notifications issued under section 6 (1) for the preceding year or 
for the year to which the return relates as the case may be. 

(3) If no return is submitted or if the return submitted appears to the assessing authority to 

be incorrect or incomplete, the assessing authority may, after following the procedure prescribed in 
rules 8 and 9, finally assess the tax according to the best of his judgment”, 
The rule framed in pursuance of the power to deal with turnover which has escaped 
assessment under section 19 (2) (f) is rule 17 (1) of the Madras General Sales ‘Tax 
Rules, 1939, which the Tribunal has held applicable to the present case, and it is 
in these terms. 

“17. (1) Iffor any reason the whole or any part of the turnover of business of a dealer or licen- 
see has escaped assessment to the tax in any year or if the licence fee has escaped levy in any year, the 
assessing authority or licensing authority as the case may, be subject to the provisions in sub-rule 
1-A may, at any time within two years next succeeding that to which the tax or licence fee relates, 


determine to the best of his judgment the turnover which has escaped assessment and assess the tax 
payable on such turnover or levy the licence fee, after issuing a notice to the dealer or licensee and 


after making such enquiry as he considers necessary ”. 

The respondent’s was nota case which came within the scope of rule 6 (1) of 
the Turnover and Assessment Rules, for he had not been assessed to tax under the 
Act on the turnover of any year prior to 1950-51, the asessment for which year is 
now in dispute. His case fell within the scope of rule 6 (2) and also of rule 11 (2). 
As regards rule 6 (2) itself, it is not clear at what precise point of time, during 1950-51 
his turnover exceeded Rs. 10,000, but it may not be necessary to call for further 
information on the point or to decide it, In any event the obligation cast upon the 
respondent by rules 6 (2) and 11 of the Turnover and Assessment Rules should 
have arisen at least by the 1st of May, 1951. 

The position of the assessee as a dealer under section 9, therefore, was that he 
should have submitted a return of his net turnover at least before the rst of May, 1951. 
Admittedly he did not file such a return, and he filed it only on goth February, 1954. 
The question is, whether by reason of the submision of this return on 2oth February, 
1954, proceedings could validly be taken to assess him under the Act. 


If the assesfee had filed this return within the period prescribed by rule 6 (2)> 
or rule 11, the assessment in question would have been one under section g (2) (a) 
and as no limitation of time is set within which the assessment should be completed’ 


44 
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the assessment, whenever made, would be valid. In the prefent case a return was 
submitted by the assessee, but beyond the period prescribed by rule 6 or rule 11. 
In so submitting that return, the assessee would have contravened the provisions of 
„section 9 (1). Further the powers vested in the assessing authority ugder section 9 
(2) (b) would have been attracted and would have empowered that authority to 
e the assessment to the best of his judgment. That, however, was not done in 
the present case. On the other hand, what the assessee did was to submit his return, 
though beyond the period prescribed by section g (1). That was certainly a 
valid return in the sense that there was no legal bar to its acceptance by the assessing 
authority in the exercise of his discretion, though it was filed beyond the period pres- 
cribed by rule under section g (1); and as we have stated before, as no period of 
limitation is prescribed by the Act for completing an assessment on a return validly 
filed, the only question that could arise is, whether it was a case of an escaped turn- 
over which attracted the rule of limitation prescribed by rule 17 (1) of the Madras 
General Sales Tax Rules. The meaning of the expression “turnover escapes assess- 
ment” has been the subject of express decision by the Full Bench of this Court 
in The State of Madras v. Louis Dreyfus & Co.1 The Court there pointed out that 


“ turnover escapes when it is not noticed by the Officer because it is not before him by reason 

of any inadvei1tance, omission or deliberate concealment on the part of the Officer, and that this 
would be the natural and normal meaning of the expression ‘ turnover which has escaped’ in rule 
17 (1). 
Inadvertance, omission or deliberate concealment on the part of the assessee, or want of 
care on the part of the Officer may be with reference to a return filed by the assessee 
in which case rule 17 (1) would be attracted. In the present case the return voluntarily 
submitted by the assessee was accepted, and rule 17 (1) in terms could not apply. 
That the assessee filed the return late did not bar its acceptance by the assessing autho- 
rity. If in the exercise of his discretion he refused to condone the delay in the 
submission of the return, the assessee could claim no legal right that his delayed re- 
turn should be accepted, even if he could prove it was a correct return. If however, 
the delay in the submission of the return was condoned, either expressly or even 
impliedly, the assessing authority had the jurisdiction to accept it as the basis of 
Jassessment after verifying the correctness of the return. That would be a case of 
ant original assessment and not an assessment of an escaped turnover within the mean- 
ing of rule 17 (1). If rule 17 (1) did not apply, obviously the period of limitation. 
prescribed by that rule would not apply either. 


The position where no return is submitted at all would be different. Failure to 
submit a return would be a violation of the statutory obligation imposed on the dealer. 
That, in our opinion, would fall within one or more of the categories of ‘inadvertance 
omission or deliberate concealment’ to which we have referred above. A return 
voluntarily submitted beyond the prescribed date would be a valid return only if 
the delay in the submission is condoned by the assessing authority. If the delay 
is not condoned, it would be a case of a return non est in law. In either case, if there 
is to be an assessment, it can be only under rule 17 (1) ; the turnover in such a 
-case’ would be one which had escaped assessment within the meaning of that rule. 


The Tribunal, in our opinion, was wrong in holding that the assessment in ques- 
tion fell within the scope of rule 17 (1). The order of the Tribunal is set aside 
and the order of the Commercial Tax Officer has to be restored. The petition is 
allowed with costs. Counsel’s fee Rs. roo. 


P.R.N. l : Revision petition dismissed : 
; Order of Tribunal set aside. 





1. Since reported in (1956) 2 M.L.J. 327 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 


R.A. Natarajan ..  Petitioner* 
au fe 
“The Regional Transport Officer, North Arcot and another .. Respondents. 


_ _ Motor Vehicles Act (IV of 1939), section 60 (1) (a)—Applicabilsty—Overloading in breach of condition 
in permat—Cancellation of permi—Mens rea—Necesnty for—Plea that vehicle was in charge of conductor— 
Permissibility—ZInformation about overloading given by person not authorised to stop and check vehicle—If renders 
order of cancellation without jurisdiction and void—Kule 291. 


Section 60 (1) (a), Motor Vehicles Act, enables the transport authorities to cancel a permit 
on breach of any condition contamed in the permit. Where the relevant condition in a permit 1s 
to the effect that “ the vehicle shall not carry more than 34 passengers including the driver and the 

-conductor it is an absolute prohibition, and it is not conditioned by any particular person having know- 

ledge of the breach or contravention. Mens tea is not imported into the section or the condition, 
and it does not matter whether it was the driver or the conductor who was responsible for the over- 
loading or the owner himself. It 1s therefore not open to the owner of the vehicle who holds the 
permit to plead im answer to a charge of overloading that the vehicles was in the charge of the 
conductor at the time and that he, the owner, had no mens rea in permitting the overloading and 
therefore the permit should not be cancelled. > 


Bucha Lal v. Rex, A.I.R. 1949 All. 11, distinguished. 


The jurisdiction of the transport authority to cancel the permit is not affected by the manner in 
which that authority gets information about the overloading in contravention of a condition of the 
permit when such contravention has been proved to the satisfaction of that authority. The fact 
that the information about the overloading is given to the authority by the person who is not an autho- 

„Tity named in rule 291 of the rules ashaving therighttostopa vehicleand check the number of 
passengers in it, does not render the order of cancellation illegal or without jurisdiction so as 

„Justify the issue of a writ of certiorari to quash the same. 

$ Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari or any other appropriate writ or order or direction in the 
nature of a wit calling for the order of the first respondent herein, dated 21st October, 
1954, made in R. No. 1376 of 1954 as confirmed by the second respondent by order 
-dated 19th April, 1955 in G.O.Rt. 1396 together with all the recofds connected 
therewith and quash the said order. 


O. Radhakrishnan for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for Respondents. 


The Court made the following 


Orpner.—The petitioner in this case is a transport operator. He held a 
stage carriage permit on the route Arni-Vellore. His bus MDU 3065 was plying on 
‘this route. While so on 12th January, 1954, early in the morning a Sub-Inspector of 
Motor Vehicles Taxes stopped the vehicle and made a check of the number of passen- 
gers seated in the bus. The bus was permitted to carry a total of 34 passengers but 
-on checking the bus, the Sub-Inspector found that there were 44 passengers. He trans- 
mitted this information to the Regional Transport Authority, . Vellore and the 
Secretary of the Transport Authority namely, The Regional Transport Officer issued 
-a- notice to the petitioner on 5th February, 1954, charging him with overloading 
and intimating to him that if the charges were not satisfactorily explained, the permit 
would be cancelled. The petitioner submitted an explanation denying the over- 
loading. This explanation, however, was not accepted and the Regional Trans- 
port Officer directed the suspension of the permit for a period of one month by his 
«order, dated 21st October, 1954. There was an appeal by the petitioner to the 
Central Road Traffic Board and when this failed, to the Government in revision. 
This also was dismissed. 

It is in these circumstances that the petitioner has moved this Court for the 
issue of a writeof certiorari to quash the order directing the suspension of the peti- 
tioner’s permit. 


* W.P. No. 385 of 1955. 4th April, 1956. 
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Two points were urged by the learned counsel ‘for the petitioner. The first 
was that under rule 291, a Sub-Inspector of Motor Vehicles Taxes was not an autho- 
rity named who had a right to stop a vehicle and check the number of passengers 
in it so as to determine whether it was overloaded or not. He saidhat as in the 
present case it was a Sub Inspector that had conducted the checking thg subsequent 
procceedinzs were vitiated. I do not see any substance in this point. The autho- 
rity to cancel the permit is the Regional Transport Officer. The manner in which 
this body gets information does not touch upon its jurisdiction to deal with a 
contravention of the conditions of the permit when this has been proved to its satis- 
faction. It may be tht the petitioner or his conductor was not bound to stop the 
vehicle or to permit the inspection by the Motor Vehicles Inspector but that has 
nothing to do with the jurisdiction of the Regional Transport Officer or the validity 
of the subsequent proceedings in regard to the cancellation or suspension of the 
petitioner’s permit as this depends on the establishment to the satisfaction of the 
authority that the condition of a permit have been contravened. 


The second point that was urged was that as the conductor was in charge of 
the vehicle and as it was not proved that the petitioner had any mens rea in permitting 
the overloading, the e RNA of the permit should not have been ordered. 

ed counsel in this connection relied on a decision of Allahabad High Court 
reported in Bucha Lal v. Rext. The learned Judge there was concerned with the 
question whether an offence under section 72 of the Motor Vehicles Act had been 
committed by an owner who had put on the vehicle a driver who had misbehaved. 
The Allahabad High Court held that on the language of section 72 (2) (3) mens rea 
was a necessary ingredient of the ofence and that as in the case before it, that has 
not been established, the conviction was bad. But the present case stands on an 
entirely different footing. Section 69 of the Motor Vehicles Act enables the trans- 
"port authorities to cancel a permit on the breach of any condition contained in the 
permit to quote only the material words of section 60 (1) (a). When one turns to 
the permit condition relevent to the present context which is condition No. ie 
runs in these terms: “The Vehicle shall not carry more than — passengers including 
the driver and the conductor.” There is thus an absolute prohibition and it is not 
conditioned by any particular person having knowledge of this contravention. Mens 
rea is therefore not imported into this rule and it does not matter for the purpose 
of deciding whether condition No.5 has been contravened or not, whether it was 
the driver or the conductor who was responsible for the overloading or the owner 
himself. In each of these contingencies the vehicle would have been overloaded 
in contravention of condition No.5 so as to attract the penalty prescribed by section 
60 (1) (a) of the Motor Vehicles Act. i 


The order of suspension was, therefore, within the jurisdiction of the transport 
authorities. The writ petition fails and is dismissed. There will, however, be no 
order as to costs. 


P.R.N, —_—— Writ Petition dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :——Mr. Justice GovinpaA Menon ano Mr. Justice Ramaswamti. 
Chekku .. Appellant* 
v. i 
Puliyaseri Parvathi alias Amma Ammal .. Respondent. 


Execution sals—Mortgage decree—Auction-purchaser—If could challenge the validity and enforceability of 
prior encumbrance. : 


Where in execution of a hypothecation decree the equity of redemption of the mortgagor is 
sold and purchased by a third party the purchaser steps into the shoes of the mortgagor. As such 
where a property is sold in execution of a mortgage decree, itis open to the auction-pur er to con- 
tend that any mortgage on the property is not binding on him. The mere menti@n in the sale certi» 





r ALR. rg4g All. rr. 
- * S.A. No. 2534 of 1952. - 6th March, 1956. 
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ficate of the existence of the mortgage does not preclude the auction-purchaser from contending 
that the mortgage is not valid and binding as the executing Court does not decide whether the 
mortgage subsists or not. A purchaser of a property whichis under mortgage is not precluded from 
icy pet the validity of the mortgage unless he has purchased the same subject to the mortgage 
or has undertaken to discharge it. 


Where thg property of a tarwad is sold in execution and the sale certificate mentions the exis- 
tence of a mortgage, a third party purchaser has got all the rights which the tarwad had. As such 
he could question the validity and binding nature of the mortgage created. by the Karnavan in excess 
of his powers. Tne fact that a mortgage decree has been passed against the members of the tarwad, 
subsequent to the purchase by the third party, does not affect his rights. 

Cherutty v. Saraswathi Ammal, (1945) 2 M.L.J. 96; Daso Polai v. Narayana Patro, (1933) 65 MLL.J. 
819 : I.L.R. 57 Mad. 195: Kalidas Chaudhuri v. Prasanna Kumar Das, (1919) L.L.R. 47 Cal. nie Samba- 
siva Ayyar v. Subramania Pillai, (1935) I.L.R. 59 Mad. 312: AIR 1936 Mad. 70 and Govinda Maha- 
patra v. Venkatakvishnayya, A.I.R. 1950 Orissa 6, reù rcd. 

Appeal against the decree of the Court of the Subordinate Judge of South 
Malabar at Kozhikode, in Appeal Suit No. 254 of 1949, preferred against the decree 
of the Court of the District Munsiff of Tirur, in Original Suit No. 346 of 1946. 


N. Sundaram Aiyar for Appellant. 
K. Kuttikrishna Menon and V. Balakrishna Eradt for Respondents. 


The Judgment of the Court was delivered by 

Govinda Menon, F.—The suit out of which this second appeal arises was for re- 
covery of a sum of money by sale of the plaint items on thé strength of a mortgage 
deed, Exhibit A-1,dated 2nd May, 1934, for a sum of Rs.750 executed by one Krishna 
Menon, Karnavan of the tarwad of defendants 1 to 4 in favour of the plaintiff. The 
fifth defendant is the purchaser of the jexm right, etc., in some of the mortgaged 
items in Court auction under Exhibit B-10. The other defendants were impleaded 
either as persons in possession or as mortgagees. ' 


The main contest by the fifth defendant was that the hypothecation deed was 
not valid and binding on the tarwad of defendants 1 to 4 and as such the plaint 
items could not be sold in enforcement of that document. There were other pleas 
raised by her with which at this juncture we are not concerned. The trial -Court 
found that to the extent of Rs. 635-7-11 the mortgage was binding orf the tarwad 
and decreed the suit for sale of the properties to that extent. 


The fifth defendant preferred an appeal to the lower appellate Court, contending 
that Exhibit A-1 was totally invalid and unenforceable. The plaintiff did not 
ut forward any memorandum of cross-objections with regard to the sum not found 
ode The learned Subordinate Judge accepted the. objections raised by the 
fifth defendant and allowed the appeal, thereby dismissing the suit. The second 
appeal is filed by the plaintiff. 


Though the trial Court found that the fifth defendant as purchaser of the jerm 
rights, etc., over some of the mortgaged items has got herself substituted to all the 
rights and Jiabilities of the mortgagor’s tarwad with regard to these items, and there- 
fore, could justifiably object to the validity of the mortgage, on the finding that to the 
extent of Rs. 635-7-11 it was binding, that Court gave the decree, Before the learned 
Subordinate Judge one of the main points urged was that being a stranger to the 
tarwad, the fifth defendant cannot attack the validity ofthe mortgage, which could 
be done only by a member of the family and by none else. The learned Subori- 
nate Judge, following the decision in Cherutty v. Saraswathi Ammal?, held that as at 
least one member of the tarwad, namely the fourth defendant had impugned the 
validity of Exhibit A-r it is open to the fifth defendant to contest the binding 
nature of that document. The learned Judge held also that no portion of the 
consideration was binding on the tarwad. 


The first question for consideration is whether it is open to the fifth defendant 
to allege and prove the invalidity of the mortgage. What is urged by Mr. N. Sun- 
daram Iyer on behalf of the appellant is that Exhibit B-1o which is the sale-certi- 
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ficate issued in favour of the fifth defendant in O.S. No. 255 of 1934 on the file of 
the District Munsiff of Walluvanad, as a result of which these properties came to 
be sold and purchased by the fifth defendant, it has been stated in the column re~ 
lating to encumbrances charged on the properties that a sum of Rs. 759 and interest 
due under the document No. 640 of 1934 was an encumbrance. The reference is 
to Exhibit A-1 and the mortgagee’s name is also mentioned thereundtr. In the 
column relating to remarks, what is stated is that the jenmom, kanom, kuzhikur 
and chamayam rights which belong to the tarwad have been sold after reserving 
the encumbrances. Relying upon these recitals, the learned counsel for the ap- 
pellant urges that what the defendant has obtained is only the right, title and 
interest of the tarwad, namely jenmom, kanom, kuzhikur and chamayam rights, 
subject to the encumbrances in favour of the plaintiff. If that is so, having purchased 
in Court-auction, only the residuary rights afer reserving the mortgage, it is not 
open to the fifth defendant now to come forward and say that the mortgage is 
not binding. 

Krishnaswami Nayudu, J., who heard the second appeal in the first instance 
being of the opinion that a substantial question is involved in this argument has. 
referred the case to this Bench. 


We have, therefore, to see what exactly is the positiion occupied by the fifth de- 
fendant, as a result of the purchase under Exhibit B-10. No doubt in the remarks 
column, there is a mention that the rights of the tarwad have been purchased subject 
to the encumbrance. In our opinion, what is meant is that if there are binding and 
valid encumbrances then the purchaser would be bound by them. What is the 
effect and the nature of the sale certificate, is then to be noticed. In a mortgage 
suit the purchaser under such conditions is certainly a respresentative of the holder 
of the rights of the mortgagor. Whether the rights of the mortgage have also become 
submerged in the purchase need not be considered now. But one thing is clear, 
that when in execution of a hypothecation decree the equity of redemption of the 
mortgage is sold and purchased by a third party, certainly he steps into the shoes. 
of the mortgagor, having all the rights, liabilities and privileges, which the mortgagor 
had. "That being the case, it seems to us that under Exhibit B-10 in the place of the 
tarwad of defendants 1to 4, the fifth defendant, is substituted, the result being that 
so far as the fifth defendant is concerned, she had got every right, which the tarwad 
could exercise. Now there is no doubt whatever that the mortgagor an entity, or 
a juristic person as a tarwad, acts through its accredited representative, the karnavan. 
Therefore ifa karnavan acts is excess of his powers, then it is open to any member 
of.the tarwad to avoid the transaction and claim the properties on behalf of the 
taward. . The decision in Chappan v. Ram}, is an authority for the proposition. It 
is contended on behalf of the appellant that the transaction is not void but voidable. 
But even if that is so, as has been held in a number of decisions of this Court, there: 
is no necessity for a junior member of a tarwad, in impugning a transaction by the 
Karnavan, to file a suit to"have it set aside. He can ignore it and recover possession 
of the property, if the ‘acts of the karnavan cannot be said to be within his powers: 
Under these circumstances, and since the fifth defendant has stepped into the shoes 
of the mortgagor if’the mortgagor is entitled to question the transaction, the fifth 
defendant is equally entitled to do so. The juristic person styled the tarwad is 
within its rights in questioning the mortgage. That can be done by any member 
acting on behalf of the tarwad, and since the rights of the tarwad had devolved 
upon the fifth defendant, there is no doubt whatever that she can question the vali- 
dity of the mortgage. Mr. Sundaram Iyer argued that the suit was originally decreed 
ex parte, and it was ‘only as against the fifth defendant that the ex parte decree was 
set aside, and retrial’ ordered. That being the case, the mortgage decree has become 
final as against the tarwad. The answer to this question is this. Å 

When the entire rights of the taward have passed on to a third party, the mort- 
gage decree against persons, who have no right in the property is a nyllity and cannot 
bind the property. It is as if a decree has been passed by a Court against persons 
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thorougkly unconcerned with the mortgage alone being made parties. Therefore 
we dp not think there is any bar for the fifth defendant to object to the mortgage 
by the ex parte decree against defendants 1 to 4. -The decision in Cherutty v. Saras- 
wathi Ammal1,on which the learned Subordinate Judge relies is authority for the 
proposition that when a member of the tarwad questions the validity of a certain. 
transaction, along with him, a stranger who is also interested in questioning it can 
join. It is unnecessary for the purpose of this case to rely on the observations of the 
learned Judge in that case. For there is no doubt that all the rights of the tarwad 
had devolved upon the fifth defendant. The principle that a stranger cannot attack 
the binding nature of a transaction, where the members of the tarwad did not attack 
the same is applicable only to such instances, where that stranger has not vested, 
in him proprietary rights in the property which the tarwad had. The plaintiff 
melcharidar in the case just cited was only a second mortgagee as it were from the 
family. He does not stand in the shoes of the family at all. It is because of that 
situation, that it becomes obligatory that one who is entitled to question the trans- 
action should join him in doing so. We are, therefore, clearly of the opinion that 
it is open to the fifth defendant to impugn the validity or otherwise of Exhibit A-r, 


Mr. Kuttikrishna Menon, for the respondent, raised a further contention that 
because the sale certificate stated that the properties were sold subject to the mort-- 
gage that alone would not preclude the purchaser from contesting the binding nature 
of the mortgage, unless there was a decision by the Court at the time the sale pro- 
clamation was settled under Order 21, rule 62, that there was a valid and binding 
mortgage on the property. He relied upon various cases. In Daso Polai v. Narayana 
Patro#, it was held that the Code of Civil Procedure makes a clear.distinction between 
a case where property is sold subject to a mortgage as under Order 21, rule 62, 
and a case in which notice of an alleged mortgage is given in the proclamation of’ 
sale as under Order 21, rule 66. In the former case the Court is satisfied of 
the existence of the mortgage and sells only the judgment-debtor’s equity of redem- 
tion and the purchaser has to redeem the mortgage. In the latter case the purchaser 
buys the property with notice of the mortgage, subject to such risk as the notice.might 
involve. In other words, the executing Court does not decide whether the ‘mort- 
gage subsists or not and the purchaser is not precluded from ee validity 
of the mortgage. In the instant case it has not been shown that ther been any: 
adjudication of the validity of the mortgage, in accordance with the provisions of © 
Order 21, rule 62, Civil Procedure Code. Mookerjee and Panton, JJ., in Kalidas 
Chaudhuri v. Prasanna Kumar Das*, were of the opinion that where a purchaser merely 
buys an estate, which is under a mortgage, but does not take it subject to the en-- 
cumbrances nor undertakes to discharge it, he is not precluded from impeaching 
the validity of the mortgage. The distinction between the two classes of cases, de- 
pends upon the question whether the property has been sold subject to the mortgage, 
or whether mere notice of the alleged mortgage has been given in the proclamation... 
To find. out whether the property has been sold subject to the mortgage, one has to- 
see whether there has been adjudication under Order 21, rule 62, Civil Procedure 
Code. The other case on which the learned counsel relies is Sambasiva Atyar v. Subra- 
mania Pillai*, where there are observations which are similar. A somewhat similar 
case in point is the decision in Ramnath v. Sundarabai®, where it is observed that 
an auction purchaser, who purchased the entire joint family interest in an item of pro- 
perty can impeach the mortgage for want of legal necessity, and the learned Judge 
cites as authority for that statement, Ram Kishore v. Bay Nath®, and Shyambehari 
Singh v. Rameshwar Prasad Sahu”. The principle to be observed in such matters is 
whether the purchaser is entitled to the entire rights of the family as a result of his. 
purchase. There can be no doubt whatever that after the purchase under Exhibit 
B-10 the tarwad of defendants 1 to 4 did not have any vesting of a right over the- 
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properties in question, all of which have come into the ownership of the fifth defendant. 
We may also in this connection refer to the decision in Govinda Mahapatra v, Venkata- 
krishnayya!, which contains certain useful observations. Under these circumstances, 
there can be no doubt whatever that it is perfectly within the competegce of the fifth 
defendant to question the validity of Exhibit A-1. 


The further argument of the learned counsel for the appellant is that the mort- 
gage is binding on the family of defendants 1 to 4. The learned Subordinate Judge 
in paregraphs 8 and g of his judgment discusses this question, and holds that the 
mortgage was executed at a time when a suit was pending against Krishna Menon 
for removing him from Karnavasthanam, and eventually he was removed for his mis- 
deeds and mismanagement. A mere glance at Exhibit A-1 shows that most of the 
items of consideration are such as cannot be said to be binding on the family at all. The 
plaintiff never made any enquiries before advancing the money. Most of the mem- 
bers of the tarwad were living separately and were maintaining themselves. The kar- 
navan was highly indebted and also filed an insolvency petition. It was under 
these circumstances that the mortgage came to be executed. We entirely agree 
with the elaborate discussion by the learned Subordinate Judge about the invalidity 
of the Sag contained in paragraphs 8 and g of his judgment and that being 
a question of fact is binding upon us. No other question is argued before us. 


The Second Appeal, therefore, fails and is dismissed with costs. 
R.M. —_— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MnR. Justiog RAJAGOPALAN AND Mr. Justick RaJAGOPALA AYYANGAR, 
P.S. Kuppuswami .. Appellant* 
tA 


The State of Madras, represented by the Secretary to Government 
Home Department, Madras .. Respondent, 


Madras Civil Services Classification, Control and Appeal Rules, (1948), Rule 8—Compulsory retirement 
_Srom sefvice on Suspicion—Mere suspicion—If amounts to good and sufficient reason—Powers of Government, 

Constitution of India (1950), Article 311—Scope of protection under—Compulsory retirement—If amounts 
to removal from service. 

There is no difference in the two forms of punishment that are inflicted on a Civil servant by the 
Government, viz., compulsory retirement from service and removal from service, although the effect 
may be the same in both cases. Compulsory retirement from service is a punishment not within the 
scope of the protection under Article 31 of the Constitution which specifically mentions dismissal, 
removal and reduction in rank. 

But whatever be the nature of the punishment, a Civil servant cannot be punished on meer 
grounds of suspicion in the absence of proof of the charges framed against him. In the absence of good 
and sufficient reason the Government cannot claim jurisdiction to inflict any of the punishments under 
Rule 8 of the Madras Civil Services Classification, etc., Rules. Under the scheme of the Madras 
‘Civil Services Disciplinary Proceeding Tribunal Rules despite the composition of the Tribunal, its 
role is only advisory. A mere suspicion could not take the place of proof to satisfy the requirements 
of “good and sufficient reason” prescribed by Rule 8 of the Cavil Services Classification, Control, ete. 
Rules., The Government is the ultimate authority to decide both the relevant questions, viz., whether- 
charges have been proved and ifso, what the punishment should be. Though the Government might 
provisionally accept the findings of the Tribunal when calling upon the concerned civil servant to 
submit his explanation it is within the jurisdiction of the Government to depart from those provi- 
sional conclusions when recordistg its final conclusion on either or both the truth of the charges and 
the punishment that should be imposed, if the charges were proved. 


Appeal under clause 15 of the Letters Patent against the order of 
Mr. Justice Govinda Menon, dated 16th September, 1953, and made in the exercise 
of the Special Original Jurisdiction of the bap Court in W.P. No. 717 of 1952, pre- 
sented to the High Court, under Article 226 of the Constitution of India to issue a 
writ of certiorari calling for the records, relating to thè order of the Government 
of Madras, the respondent herein in G.O. Ms. No. 245 (Home Department) dated 


22nd January, 1951 and to quash the orders therein. 
Ld 
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K. V. Venkatasubramania Ayyar and T. P. Gopalakrishnan, for Petitioner. 


The Advocate-General (V, K.% Thirwenkatachari) and the Special Govern- 
ment Pleader,(V. V. Raghavan), on behalf of the State. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—This is an appeal against the Judgment of our learned brother 
‘Govinda Menon, J., in Writ Petition No. 717 of 1952. 


The appellant was a Motor Vehicles Inspector under the Government of Madras. 
Disciplinary proceedings were taken against him, and the Tribunal constituted under 
the Madras Givil Services Disciplinary Tribunal Rules, 1948, conducted the enquiry. 
Five charges were framed against him. The Tribunal held that three of the charg- 
es so framed had not been proved. The Tribunal further held the following two 
charges proved : (i) on or about 4th October, 1948, the appellant received Rs. 40, 
for issuing the fitness certificate for M.D.U. 2321, lorry belonging to V. Somasundaram 
Odayar of Kottayur and (ii) in April, 1949, the appellant received Rs. 40, for issuing 
fitness certificate for the same lorry. A copy of the report of the Tribunal was sent. 
to the appellant by the Government, and he was asked to show cause why he should 
not be dismissed from service. The appellant submitted his representations, After 
considering these representations, and after consulting again the chairman of the 
Tribunal for Disciplinary Proceedings, the Government issued their order on 22nd 
January, 1951. The relevant portion of that order ran : 


“The Government have carefully considered the further representations made by the delinquent 
and observe that the major charges against him have not been proved and that even in the case of 
minor charges there is no conclusive proof although there is a strong suspicion agamst him. They, 
therefore, consider that the ends of justice would be met by compulsorily retur.ng him from service. 
The Government accordingly direct with the concurrence of the Tribunal for Disciplmary Proceed- 
ings that Sri P.S. Kuppuswami Iyer be compulsorily retired from service with effect from the date of 
receipt of this .; er.” 


Further representations to the Government failed and the petitioner applied to 
this Court under Article 226 of the Constitution to set aside the order of the Govern- 
ment dated 22nd January, 1951. It was against the dismissal of that application by 
Govinda Menon, J., that the present appeal was preferred. 


Of the several contentions, which Mr. Venkatasubramania Iyer learned counsel 
for the appellant petitioner desired to put forward, we virtually confined the argu- 
ments before us to the consideration of ground No. 15, in the memorandum of appeal 
which ran thus: 


“The learned Judge ought to have held the Government had no power to remove the appellant 
from service on the ground of mere suspicion in view of the guarantees embodied in the Rules of 1948.” 


The punishment inflicted on the appellant was not removal from service as such 
although that was the real effect of the punishment. The punishment actually 
imposed upon the appellant was compulsory retirement from service. The differ- 
ence between the two punishments, removal from service and compulsory retirement 
from service, was explained by the Supreme Court in Satish Chandra Anand v. The Union 
of India}, and also in Shyam Lal v. The State of Uttar Pradesh, and The Union of India? 
One other feature, which could be but of academic interest in this case, was pointed 
out by the learned Advocate-General. Section 240 (3) of the Government of India 
Act, 1935, it should be remembered, singled out two punishments for the statutory 
guarantee provided in that sub-clause, dismissal and reduction in rank. Article grr 
now gives a similar guarantee for dismissal, removal and reduction in rank. The 
learned Advocate-General referred to section 277 (1) of the Government of India 
Act, 1935, which explained dismissal. ‘Reference to dismissal from His Majesty’s 
‘service includes reference to removal from Majesty’s service.” He contended that 
the position after the Constitution came into force was substantially the same. Only 
e 
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removal from service was specifically mentioned in Article 311. That, however, 
does not alter the fact, that compulsory retirement from service was a punishpent 
not within the scope either of section 240 of the Government of India Act or of 
Article 311 of the Constitution. e 


Thus the plea in paragraph 15 of the memorandum of appeal, which implied 
that the petitioner had been removed from service, is not quite correct. That, 
however, does not affect the main question at issue, whether a Civil servant like 
the appellant could have been punished in the absence of proof of the charges 
framed against him and on mere grounds of suspicion. 


_ Rule 8 of the Madras Civil Services Classification, Control and Appeal Rules, 
as it now stands—the rule was the same during the relevant period when the appel- 
lant was punished—runs : 

“The following penalties may, for good and sufficient reason and as hereinafter provided, 
be imposed upon members of the services specified in rule 5.” 


Then follows an enumeration of 9 punishments, and the 6th item is “compulsory 
retirement otherwise than under Article 465 (2) or under Note (1) to Article 465-A 
of the Civil Services Regulations.” It was that power that the Government pur- 
ported to exercise, when it inflicted the punishment of compulsory retirement 
from service on the appellant. 


The Government accepted the report of the Tribunal, that the truth of three of 
the five charges, which the appellant had to answer, was not established. The Tribu- 
nal held that the other two charges had been proved. Those findings were provi- 
sionally accepted by the Government, when it issued notice to the appellant to show 
cause why he should not be dismissed from service. That was the punishment that 
the Tribunal had recommended. When the Government issued the order inflicting 
the punishment, there was a departure from its provisional conclusions in two respects. 
The original punishment of dismissal that was contemplated was not imposed. The 
lesser punishment of compulsory retirement from service was inflicted. As against 
its provisional conclusion that two of the charges of corruption had been proved, 
the Governntent finally came to the conclusion, that there was no conclusive proof 
even on the truth of those two charges, though there was a strong suspicion against 
the appellant. What pea the Government meant when they characterised 
the two charges of which the Tribunal found the appellant guilty as minor charges, 
we are unable to gather. However, it should be obvious that the standard of proof 
should be the same, whether the charges are major charges or minor charges in 
the view of the authority competent to inflict the punishment. The Government 
as we understand the relevant portion of the order, categorically stated that with 
reference to the two charges, on the basis of which they punished the appellant 
with compulsory retirement, there was no proof but only suspicion. Whether that 
finding satisfied the requirements of “good and sufficient reason” in Rule 8 is the- 
question for our determination. 


That question does not appear to have been considered in that specific form by our 
learned brother, Govinda Menon, J. In his judgment the learned Judge observed,. 


“ As contended by the learn€d Advocate-General for the State the two questions which have 
to be decided are: (i) what is the final effect of the finding of the Tribinal ; and (i) whether the 
Government is questioning the order of the Tribunal. The action of the Government is more 
lenient m substance than the recommendation of the Tribunal and I cannot say that in this case 
no reasonable opportunity has been given to the petitioner to show cause against the action 
proposed to be taken against him.” 


With all respect to the learned Judge, who accepted the contention of the learned 
Advocate-General, the real question, in our opinion, should have been what was 
the finding of the Government, whatever the finding of the Tribunal might have 
been. y 

The scope of the Madras Civil Services Disciplinary Proceedi Tribunal’s 
Rules makes it clear that despite the composition of the Tribunal, its role, apart from 
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the enquiry it had to conduct and the findings it had to record on the basis of the 
evidence produced by both sides in that enquiry, was advisory. The Government 
was the ultimate authority to decide both the relevant questions, whether the charges 
had been proved, and if the charges had been proved, what the punishment should 
be. Rule 8 (b) makes that position quite clear. Indeed we do not understand the 
learned A@vocate-General to dispute the proposition, that even if the Tribunal 
held one or more of the charges enquired into by it had been proved, it was open to 
the Government to disagree with the Tribunal and to decline to accept those findings 
as correct. Certainly in the case of the punishment recommended by the Tribunal 
it was open to the Government to differ from the Tribunal. Only Rule 8 (6) and 
Rule g required the Government to consult the Tribunal again before it departed 
from any of the recommendations made by the Tribunal. That the Government 
P rted to do in the case of the appellant. It was after consulting the Chairman 
af the Tribunal, that the Government passed this order in January, 1951. 


It is true that in the case of the appellant, the finding of the Tribunal that two 
charges of corruption had been proved against the appellant was accepted by the 
Government, when it issued the prescribed notice to the appellant to show cause 
against the punishment proposed at that stage, the punishment of dismissal from ser- 
vice. But then it should be remembered that the conclusions of the Government 
at that stage were only provisional, both with reference to the findings and with 
reference to the proceed: punishment. It was certainly within the jurisdiction of 
the Government to depart from those provisional conclusions on either or both the 
relevant factors, the finding whether the charges had been proved, and the punish- 
ment that should be imposed on the Civil servant, if the charges were proved. Whe- 
ther in every case, a Civil servant is entitled as of right to challenge the correctness 
of the findings of fact recorded or deemed to have been recorded in the notice given 
to him on the basis of the provisional conclusions reached by the authority competent 
to punish, to show cause against the proposed punishment, we are not called upon 
to decide in this case. Iris enough to observe that the authority competent to punish 
has jurisdictifn to depart from its provisional conclusion when recording dts final 
conclusions both on the question of the truth of the charges and on the punishment 
to be inflicted. That jurisdiction the Government exercised in this case. It is 
the final conclusion of the Government, as recorded in its order dated 22nd January, 
1951, that has to be considered in answering the question at issue, whether the require- 
ments of good and sufficient reasons of Rule 8 of the Classification, etc., Rules 
were satisfied. 


The learned Advocate-General, as we understood his arguments, certainly did 
not take up the position, that mere suspicion would satisfy the requirements of good 
and sufficient reason in Rule 8. What the learned Advocate-General invited us to 
hold was, that on a fair reading of the order of the Government, the Government 
must be deemed to have concurred with the Tribunal, that the two charges of corrup- 
tion had been proved but that the Government recorded its reasons for mitigating 
the punishment of dismissal that had been recommended by the Tribunal. Of 
course the learned Advocate-General made it clear that the fair reading of the order 
of the Government, which he asked for, should be fair both to the Government and 
to the appellant. No doubt the Government did not in express terms record that 
they ultimately differed from the Tribunal on the question, whether the two charges 
of corruption had been proved. But then the Government expressly recorded, 
‘Even in the case of minor charges, there is no conclusive proof, although there 
is a strong suspicion against him’. We are certainly unable to construe that to mean 
that while the infirmities in the evidence on record were not enough to alter the finding 
that the charges had been proved, they were enough to mitigate the punishment. 
We are unable to accept the contention of the learned Advocate-General that we 
should view it awa case of inelegant choice of language in drafting the order. We must 
necessarily read and understand the passage as it stands. It was not as if the Secretary 
to the Government, who authenticated the order of the Government was not or could 
not have been aware of the difference between proof and suspicion. Even if we do 
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not attach any special significance to the word ‘even’ in the passage we have extracted 
above, it seems to us quite clear that what the Government intended to record, and 
what it did record, was that with reference to the two charges there was no proof 
but only suspicion. In this context, there can be little difference between conclusive 
proof and proof. Whether it isa penal provision of a statute, or a statutory rule 
that is to be applied the standard of proof remains the same, whether it is called 
proof or conclusive proof. Such proof the Government held was absent, and that is 
the only way in which we can understand the order of the Government. As we 
pointed out, it could not have been denied, and in fact it was not denied, by the 
learned Advocate-General that mere suspicion could not take the place of proof to 
satisfy the requirements of “good and sufficient reason” prescribed by Rule 8. In the 
absence of good and sufficient reason, the Government can really claim no jurisdic- 
tion to inflict any of the punishments enumerated in Rule 8. The Government 
was the competent authority to punish the appellant. But the Government could 
do so only for good and sufficient reason. That requirement was not satisfied in this 
case, and the Government themselves made it clear ex facie the order, the validity 
of which the petitioner challenged. 


The learned Advocate-General referred to the oft quoted decision of the Privy 
Council, High Commissioner for India v. ILM.Lal+, and explained the scope of the decla- 
ration, the Privy Council ordered to issue in that case. On page 67 their Lordships 
directed the issue of a declaration that 


“ the order of August roth, 1940, purporting to dismiss the respondent from the Indian 
Civil Service was void and inoperative, and that the respondent remained a member of the 
Indian Civil Service, at the time of the institution of the present action on 20th July, 1942.” 


The learned Advocate-General explained that when the general principle at 
that stage was that a civil servant held his appointment during the pleasure of 
the Crown, an invalid order of the type their Lordships had to consider in Lall’s 
case? did not really amount to an expression of His Majesty’s pleasure. That, the 
learned Advocate-General maintained, was the real basis of the modified declara- 
tion, their Lordships of the Privy Council issued in Lall’s case} a declaration 
couched in guarded and precise language. The learned Advocate-General posed 
the question whether, if a Civil servant immediately after his services had been 
terminated by the Government even wrongfully, sought employment elsewhere, he 
could be held to have been in the service of the Government, despite the order 
terminating his services. That question does not arise for consideration in this case, 


We have held that the jurisdiction of the Government to punish the appellant 
could have been founded cnly on proof of good and sufficient reason within the mean- 
ing of Rule 8. We have held also that mere suspicion will not amount to good and 
sufficient reason. It follows that the appellant was punished in the absence of good 
and sufficient reason. The Government had no jurisdiction to punish the appel- 
lant in the absence of good and sufficient reason. That, in our opinion, should 
suffice to set aside the order of the Government dated 22nd January, 1951. What 
‘consequences should ensue, it may not be necessary for us to indicate in the circum- 
stance of this case. 


We allow the appeal, set aside the order of Govinda Menon, J., and direct 
that the rule nisi issued in W.P.No. 717 of 1952 be made absolute. The appellant 
-will be entitled to his costs throughout. Counsel’s fee Rs. 200. 


RM. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


g e Presenr:—Mr. Justice Govinpa MENON AND Mr. Justice BasHEER AHMED 
AYEED. 


Baluswami Reddiar minor by Guardian Nagammal and others .. Appellants* 


v. 
Balakrishna Reddiar minor and others .. Respondents. 
_ Hindu Validity of—Marriage of a person with his daughter's daughter—If could be recog- 
rised as a valid custom. 

An alleged custom permitting the marriage of a man with his own grand-daughter (daughter's 
daughter) is revolting to all principles of morality, decency and eugenics. Under Hindu Law such 
marriage is within the prohibited degrees of relationship. Even if such a custom existed in any 
community at some early period, no civilized society ought to recognise such practices and a Court 
administering justice could not recognize such a custom. A few instances of such marriages in a 
small community cannot constitute a valid custom which a Court of law will recognise and enforce. 


A custom which is abhorrent to decency or morality however long practised and recognised by a 
particular community, can find no kind of enforcement by a Court of law. 
Appeal against the decree of the Court of the Subordinate Judge of Tuticorin, 
dated goth June, 1952 and passed in O.S. No. 61 of 1950. 


A. Sundaram Ayyar, for Appellants. 
T. K. Subramania Pillai, for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, F7.—Defendants 1, 2 and 8 in O.S. No. 61 of 1950 on the file of 
the Court of the Subordinate Judge, Tuticorin, appeal against the decree of the learned 
Judge by which it was held that the properties in Schedules 1 to 4 of the plaint be 
divided into five equal shares and that plaintiffs 1 to 3 and the first defendant do 
each get one such part towards the share to which each is entitled and also that the 
remaining part be divided into two equal halves of which one half be allotted to the 
share of the fourth plaintiff and the other half be allotted to the share of the second 
defendant. There were other consequential directions which need not be considered 
in detail. 

‘The facts which have given rise to-this litigation are as follows: One T. Rama- 

i Reddiar belonging to the village of Virusampatti, Koilpatti taluk, was - 
sed of properties which are the subject-matter of the above suit and he died on 13th 
December, 1949, leaving behind him hissecond wife, the second defendant, his fourth 
wife, the fourth plaintiff and children by the deceased third wife and the fourth wife. 
Ramaswami Reddiar’s first wife, Avudai Ammal had predeceased him and their 
daughter was Ellammal whose daughter is the fourth plaintiff. The second defendant is 
childless whereas the first defendant is the son of the deceased third wife of Ramaswami 
Reddiar. By his fourth wife, the fourth plaintiff, Ramaswami Reddiar had three 
sons, plaintiffs 1 to 3 and three daughters who are defendants 3 to 5. During the 
lifetime of Ramaswami Reddiar, he had effected a partition of his properties under Ex- 
hibit B-3 dated 24th February, 1947, and it is the plaintiff’s case that the partition was 
brought about secretly without the knowledge of the fourth plaintiff to defraud 
plaintiffs 1 to 3 of their legitimate share in the family properties. On that ground 
the claim was that ignoring the partition deed, the properties of Ramaswami 
Reddiar should be divided into five equal shares out of which each of his sons should 
get one share and the other share be divided among the fourth plaintiff and the 
second defendant being his co-widows. 


There were various defences raised which are unncessary to be detailed at length. 
One of them was that Exhibit B-3 was a bona fide and fair family settlement by whick 
all the properties were divided by Ramaswami Reddiar himself as the head of the 
joint family in exercise of his rights as such and on that ground the suit ought to be 
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dismissed. Another important contention raised by defendants 1 and 2 was that 
the marriage between Ramaswami Reddiar and the fourth plaintiff being incegtu- 
‘ous and invalid in law as it is prohibited under the Hindu Law or for the matter 
that by any recognised system of jurisprudence, the fourth plaintiff had not become 
the legally wedded wife of Ramaswami Reddiar with the result that plainfiff—s 1 to 3 
who are born of this marriage are the illegitimate sons not entitled to any partition. 
It was further alleged that at the time of the so-called marriage, Ramaswami Reddiar 
was seventy years of age and the fourth plaintiff was aged only about twelve, that 
they did not live together as husband and wife, that the fourth plaintiff was having 
illegal intimacy with other people so much so that plaintiffs 1 to 3 and defendants 3 
to 5 are the children of adulterous relation who can have no claim to the properties 
of Ramaswami Reddiar. Such being the case the first defendant being the only 
legitimate son of Ramaswami Reddiar and the second defendant the only legiti- 
mate widow are cntitled to the entire properties. 


The learned Subordinate Judge framed as many as sixteen issues which reflected 
the various contentions raised and finding most of the issues in favour of the plaintiffs 


passed a preliminary decree the substance of which had already been adverted to 
above. 


Aggrieved by that, defendants 1 and 2 and the eighth defendant who is an alienee of 
some items from the second defendant have preferred the above appeal. The follow- 
ing genealogical tree is intended to give an idea as to how the parties are related : 


R. Ramaswami Reddiar (Died on 13-12-1949). 





| 
Avudai Ammal 
an a 
(di Suppammal 4th wife. 
(grd wife) (died) (4th Plaintiff), 
Valliammal é 
. (and wife). 

Ellammal. and defendant) First defendant 

4th Plaintiff od 

> grd endant. 

ist Plaintiff. 
4th Defendant 
5th Defendant 
and Plaintiff. 
grd Plaintiff. 


It will be seen at a glance that the fourth plaintiff is the daughter’s daughter of 
Ramaswami Reddiar who claims to have been married to her own grandfather 
according to a custom prevalent in their community with the result that plaintiff x1 
to 3 and defendants 3 to 5 had been begotten on the fourth plaintiff by Ramaswami 
Reddiar. It is contended by Mr. A. Sundaram Ayyar for the appellants that even 
if plaintiffs 1 to 3 and defendants 3 to 5 had been begotten on the fourth plaintiff 
by Ramaswami Reddiar, still decency and morality, not to speak of religious senti-’ 
ments cannot countenance a marriage which is incestuous in nature and if that is so 
plaintiffs 1 to 3 can have no claim whatever to the properties of Ramaswami 
Reddiar. The answer to this argument put forward by the plaintifis is that according 
to a custom obtaining among the Reddiars in Tirunelveli district, it is proper for a 
person to marry his daughter’s daughter and if such a custom can be upheld then the 
plaintiffs’ suit should be decreed if it is found that Exhibit B-3 was not valid. 


While, therefore, emphasising the validity of Exhibit B-3, we have first of all to 
find out whether any such custom as pleaded by the plaintiffs can be recognised by a 
Court of law. No instance of a Court of law and justice having recognised the validity 
of the marriage of a person with his grand-daughter has been brought to our notice. 
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But the learned Subordinate Judge was of the opinion that in view of the oral evi- 
denge let in as well as the fact of the marriage of Ramaswami Reddiar with the fourth 
plaintiff, such a custom can be validly recognised. To say the least the alleged 
custom is revolting to all principles of morality, decency and eugenics. The marriage 
between a man and his daughter’s daughter comes within the prohibited degrees of 
relationship as laid down in the Mitakshara which isto the effect that a man cannot 
marry a girl if their common ancestor being traced through his or her father 
is not beyond the seventh degree in the line of ascent from him or her or if 
their common ancestor being traced through the mother is not beyond the fifth 
degree in the line of ascent from him or her. Tested in that way there is, no doubt 
whatever, that the marriage is prohibited. 


The question, therefore, is whether as stated by the learned Subordinate 
Judge, among the Reddiars of South India a man can validly marry his own daugh- 
ter’s daughter. The learned Subordinate Judge was inelined to think that in the 
present case the caste had accepted the marriage as a valid one and treated the parties 
thereto as members of the caste and that being so, the Court cannot declare such 
a marriage null and void. He relied upon the observations of this Court in Muthu- 
swami Mudaliar v. Masilamani+, but we are not satisfied that there are any observa- 
tions in that decision which would validate an incestuous marriage evenif it is 
recognised by the caste or community. The learned Judge also refers to, ‘“‘Castes 
and Tribes of Southern India” by E. Thurston, Volume III, 1909 and relies upon the 
passages at pages 239 and 240 for justifying his conclusion. The extract from the 
book is to the following effect : 


“ Among the Reddis of Tinnevelly,” Dr. Shortt writes “a young woman of sixtecn or twenty 
years of age is frequently married to a boy of five or six years or even of a more tender age. After 
the marriage she, the wife lives with some other man, a near relative on the maternal side, fre- 
quently an uncle aud sometimes with the boy-husband’s own father. The progeny so begotten 
are affiliated on the boy-husband. When he comes of age he finds his wife an old woman and perhaps 
past child-bearing. So he, in his turn contracts a liaison with some other boy’s wife and piocreates 
children ”. 

We are not fold as to when and where exactly was it that Dr. Shortt found 
the instances mentioned but even if they had existed somctime ago, no 
civilized society ought to recognise such practices or a Court administering 
justice should recognise such sordid practices. The learned Judge then 
says that in Exhibit B-3 Ramaswami Reddiar himself had stated that he 
had married the fourth plaintiff according to the caste custom and therefore 
he allotted shares to plaintifls 1 to 3 born of that wedlock. Exhibit B-2 is a 
settlement deed executed by Ramaswami Reddiar in favour of his second wife, 
the second defendant, and Exhibit B-10 which is a registered will executed by him 
in favour of the first defendant also refers to the fourth plaintiff as the legally wedded 
wife of Ramaswami Reddiar and that plaintiffs 1 to 3 and defendants 3 to 5 were 
born of that wedlock. We do not for a moment cast any doubt on the statements 
of fact contained therein or that plaintiffs 1 to 3 and defendants 3 to 5 were born to 
the fourth plaintiff by Ramaswami Reddiar but the question is, is it open to a Court 
-of law to recognise such a revolting custom. On hehalf of the plaintiffs five specific 
instances of marriages between a grandfather and his grand-daughter were cited. 


P. W. 3 Kamakkammal who was aged about s€venty at the time she gave 
evidence deposed that she had married her own maternal grandfather Chennappa 
Reddiar and had a son by name Kumarandi Reddiar. P.W. 9 who at the time 
-of his examination on 19th June, 1952, was aged about 75 deposed that his second wife 
Shenbagathammal was his grand-daughter by his daughter Lakkammal and that 
the marriage between himself and his grand-daughter took place about twenty or 
twenty five years back. He further deposed that the marriage between a grand- 
father and his grand-daughter is a common feature and a frequent occurrence among 
the Reddiar community. In cross-examination he admitted that there are seventy 
houses of Reddiars in Veerapandiapuram and that there are no other instances 
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of this kind in his village though there are instances in other villages. The fourth 
plaintiff as P.W 1, no doubt testified to her marriage with Ramaswami Reddiar, and 
to her begetting six children by him. P.W. 2, Kondu Reddiar aged about sixty 
in 1951 stated that it was common in their caste for a grand-father to marry his own 
grand-daughter. He gave instances of Suppa Reddiar of Virasampatti having 
married his own daughter’s daughter, Ambalam Ramalinga Reddiar of*Duraisami- 
puram having married his own daughter’s daughter and Kamakkammal of 
Venkatachalapuram having married her own grandfather; Vellapothi Reddiar of 
Arunachalapuram had married his own daughter’s daughter. The witness stated 
that such a custom in their community is in vogue from time immemorial. In cross- 
examination he was not quite definite about some of the instances mentioned by 
him but we see no reason to disbelieve the witness on that score. We have already 
referred to the evidence of P.W. 3. P.W. 4 who was aged seventy at the time of his 
examination also referred to the custom among the Reddiar caste for a man to 
marry his own daughter’s daughter. Having perused the evidence of the plaintiff’s 
witnesses as regards instances of a grandfather marrying his own grand-daughter we 
do not think that there is any reason to say such marriages had not taken place. 


What we have now to decide is whether the alleged custom can be legally 
recognised by a Court of law. It is not a custom prevalent in a specific family. 
Nor is it a custom which is recognised by the entire Sid caste as such. For the 
matter of that, Reddiars as a caste are unknown as they belong to the Kappu 
community of the Sudra caste. It is not pretended that the alleged custom pre- 
vails anywhere outside a few villages in the district of Tirunelvely among the Reddiar 
community. We have carefully to scrutinise and find out that even if such marriages 
had taken place and had been approved by the community whether that should be 
perpetuated. As stated in Mayne on Hindu Law and Usage (11th Edn.) the Sans- 
krit word which is used by Manu and Yajnavalkya for custom in Sadachara or the usa 
of virtuous men. The learned author says that Sadachara or approved usage should 
not be contrary to Dharma though in India custom or usage Pa the force of 
law will override the texts of law-givers. The requisites of a valid cistom are that 
the same shauld be ancient, certain and ,reasonable and that also should not be 
opposed to decency or morality. No custom which is opposed to public policy can be 
recognised by any Court of law. Nor can immoral usages, however much practised 
be countenanced. As to the test of immorality it must be determined by the sense 
of the community as a whole and not by the sense of a section of the people. See 
the observations of Oldfield, J., in Deivanayaga Padayachi v. Muthu Reddi. We have 
not been shown that the alleged custom is either ancient or certain or reasonable. 
A few instances in a community microscopic in nature, cannot constitute a valid 
custom which a Court of law will recognise and enforce. A custom which is abhor- 
rent to decency or morality however long practised and recognised by a particular 
community, can find no kind of enforcement by a Court of law. Not one decided 
case so far as we are aware, has approved of a custom which is contrary to the sacred 
writings or which puts a premium on incest and immorality. If such a custom can 
be recognised, there is nothing untoward in legally acknowledging that a man can 
marry his own grandmother. We are, therefore, of the opinion that the chief attri- 
butes of a custem namely, that the same should not be opposed to public policy, 
abhorrent to decency and morality or inconsistent with the practices of good men are 
not present. We therefore, feel no doubt whatever that the civilised and cultured 
society in which we live and progressive country in which we are, should not approve 
of an incest which would not find favour even under primitive or tribal societies. 
The attempt in this case is to get a judicial recognition of the propriety of a most 
revolting and obscene practice under the guise and pretext of usage or custom said 
to have the force of law and it need hardly be emphasised that no tribunal in a civi- 
lised country can tolerate or approve of it. 

es 
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In these circumstances it seems to us that since the marriage of the fourth plain- 
tiff with Ramaswami Reddiar is illegal the plaintiffs are not entitled to succeed. The 
appéal, has, therefore, to be allowed and the suit dismissed. We are of the opinion 
that nothing could be said against the validity of the partition under Exhibit B-3 
which would be binding not only on the plaintiffs but on defendants 1 and 2 as well. 
There will be no order as to costs in this appeal. 


R.M. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA AYYAN- 
GAR. 


Thattikkarantavila Bamban .. LPetitioner* 
a 
The Island Inspecting Officer, Minicoy Islands, Malabar 
and others .. Respondents. 

Laccadive Islands and Minicoy Regulation (I of 1912), section 33—Validity—If opposed to Article 1g (1) 
(d) of the Constitution of India. 

Section 33 of the Laccadive Islands and Minicoy Regulation, 1912, which empowers the State 
Governments to prohibit persons from remaiming on the island, is valid and having regard to the 
historical background and the context in which the special provision is made ıt cannot be said that 
the powers of the Government under that section is arbitrary or unfettered. But whether or not in 


a given case the power is exercised for the purpose for which it is vested in the Government could 
always be called in question before the Court. 


Before the Government could take action under the section, however, it should give a reasonable 
opportunity to the persons affected to show cause why a particular order should not be made. While 
it may be open to the Government under section 33 (a) to pass interim orders pending notice to the 
party affected orders under section 33 (b) have to be passed only after notice to the party affected 
and after considering the representations made by hm. 

Having regard to the history of the islands, their area and their inhabitants, even the imposition 
of a complete prohibition of mainlanders visiting the islands or remaining there could not offend the 
provisions of Article 19 (5) of the Constitution. 

In the absenec of any specific rules under section 33 of the Regulation it is not within the province 
of the Island Inspecting Officer to pass orders directing deportation. A 

Petitions under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavits filed therewith the High Court will be pleased to 
issue a writ of certiorari calling for the records relating to and quash the order of the 
Island Inspecting Officer, Minicoy Islands, in I.O’s Regn. No. 32/542, dated 13th 
December, 1954, asconfirmed bythe Collector of Malabar the second respondent of 
herein in L. Dis. No. 2271/55, dated 27th February, 1955 and by the State 
Madras represented by the Joint Secretary to Government, Department of Indus- 
tries, Labour and Co-operation, the third respondent herein in G.O.Ms. No. 2198, 
dated 23rd June, 1955. 

S. Mohan Kumaramangalam and K. V. Sankaran, for Petitioners. 

The Advocate-General (V. K. Ttruvenkatachari) and the Special Government 
Pleader (V. V. Raghavan), for Respondents. 

The Order of the Court was pronounced by 

Rajagopala Ayyangar, F.—These two writ petitions raise for consideration the 
validity of the orders passed, whereby the petitioners, whb are the natives of Malabar, 
have been prevented from entering the Island of Minicoy in the Arabian Sea. These 
petitions originally came on for hearing before one of us sitting singly, but in view of a 
challenge to the validity of section 33 of the Laccadive Islands and Minicoy Regula- 
tion I of 1912, it was directed to be posted before a Bench and they were heard by us. 
The learned Advocate-General appeared for the State, and we are obliged to him 
for the assistance he rendered us. 

The facts giving rise to the petition were briefly these: W.P. No. 533 of 1955 
is by a single petitioner. He is a native of Malabar District, of which Minicoy 
Island forms part. He claims to have been permitted to reside in thisisland for about 
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18 years past, carrying on there a business in grocery. He also claims to have married 
a native of the island and to have two children by her. Al these years the petifioner 
was having a valid permit from the Collector of Malabar for staying in the island 
the permit being renewed every year. While so, he states, that in Dacember, 1954, 
he received an order from the Island Inspecting Officer, who has been impleaded as 
the first respondent in these petitions, informing him that his permit for staying in the 
island had been cancelled; similar orders were passed in respect of eight others, five 
of whom are the petitioners in W.P. No. 646 of 1955. The order, dated 13th Decem- 
ber, 1954, required these nine individuals to leave the island by the first available 
boat for the mainland. The ground upon which this order was made was, that these 
nine mainlanders were creating factions and indulging in improper activities, and 
that in the interests of peace and tranquillity of the island it was considered ne 
that these persons should not be allowed to stay in the island any more. A boat left 
the island the next day, and these individuals were put on board that vessel and were 
brought to Malabar. They preferred an appeal to the Collector of Malabar from 
the order of the Island Inspecting Officer cancelling their permit and deporting them 
to the mainland but this appeal was dismissed. The petitioner in W.P. No. 533 of 
1955 thereupon preferred a revision petition to the Government praying for their 
interference. This petition wound up with the prayer that he might be permitted to 
go back to his wife and children in the Minicoy Island. The Government did not 
pass any order on this petition immediately and W.P. No. 533 of 1955 was filed to 
E bs the order of the Island Inspecting Officer cancelling the permit and ordering 
eportation, the Collector of Malabar who had dismissed the appeal of the petitioner 
being impleaded as the second respondent. The Government finally passed their 
order in G.O. Ms. No. 2198, dated 23rd June, 1955, rejecting the petitions of the nine 
deportees and instead passed an order under section 33 (a) and 33 (b) of the Laccadive 
Islands and Minicoy Regulation, 1912 (Central Regulation I of 1912) requiring 
“these nine persons to leave Minicoy Islands” and prohibiting them “from visiting 
-or taking up their residence in the said land of which they are not natives”. This order 
was not served upon the petitioner in W.P. No. 533 of 1955 by the date on which he 
filed that writ petition, and W.P. No. 646 of 1955 is directed to challefige the validity 
-of the orden of the Government whose material portion we have extracted above, 


In view of the order of Government under section 33 it is not necessary to con- 
vass minutely the validity of the order of the Island Inspecting Officer, as to whether 
he had or had not the power to cancel the permit and direct deportation. So far as 
we have been able to gather from the regulations, he does not appear to possess such 
a power. But this does not really benefit the petitioner, because section 33 of Regu- 
lation I of 1912 undoubtedly empowers the Government to pass the order, and 
therefore we consider that no orders are necessary in W.P. No. 533 of 1955, which is 


Five of the persons affected by G.O. No. 2198, dated 23rd June, 1955, are the peti- 
tioners in W.P. No. 646 of 1955, in which proceeding the State of Madras which passed 
the impugned G.O. has been impleaded as the third respondent. The attack on the 
validity of this order was rested on two grounds, namely, (1) that the order passed 
by the Government was ex parte, and that they had no reasonable opportunity of 
showing cause against the action proposed to be taken against them, and that this 
vitiated the issue of the order and (2) that section 33 of Regulation I of 1912 was 
unconstitutional, in that it vested in the State Government an undefined, arbitrary 
and uncontrolled power to restrict the freedom of movement of the citizens of the 
Indian Republic within the limits of the territory of India, in violation of Article 
19 (1) (d) and (e) of the Constitution, the restriction imposed being unreasonable 
and so not saved by Article 19 (5) of the Constitution. 


We shall first take up for consideration the second of the above objections as this 
is more fundamental and it was by reason of this objection having Deen raised that 
the Writ Petitions were heard by a Bench. Section 33 of Regulation I of 1912 
(which in its present form dates from an amendment of 1926) whose validity is 
mapugned bee as enacts : 
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“The Provincial Government may by order (a) prohibit any person from visiting or taking up his 
residence in an island of which he 1s not a native and (6) require any person to leave an island of which 
he is not a native and may make such rules as they deem fit to carry out the purposes of this section.” 
Before dealing with the contents of this provision it is necessary to narrate the histor) 
of these islands. The Minicoy Island, with which this Writ Petition is concerned, is on€ 
ofa group of islands called generally Laccadive Islands. This group consists of islands 
known as Agathi, Kavarthi, Androth Kalpani and Minicoy. All these are merely 
atoll formations that is they are merely coral reefs with mud flats nearby; and so 
far as Minicoy Island is concerned, it consists of a large lagoon with a very small 
‘extent of hard surface. The total area of this Minicoy Island is said to be just over 
thousand acres. These islands are said to have become part of the British Empire 
in r909. The inhabitants of these islands are backward, uneducated, and their 
social system is rudimentary. Hence the area was treated as a scheduled district 
subject to executive legislation, It was in pursuance of this policy, and in exercise 
-of the powers conferred by section 33 of the Government of India Act, 1870, 33 and 
34 Vict. Ch. III, that Regulation I of 1912 was passed. Under section 3 of 
the Regulation the enactments in force in India were mostly excluded, the only 
Acts applying proprio vigore being the State Prisoners Act and the Scheduled Districts 
Act. The provision in the Government of India Act, 1870, was replaced by S. 71 of 
the Government of India Act, 1915. Under the Government of India Act, 1919, these 
islands were declared to be backward tracts under section 52 (A) the area being 
therefore excluded from the power of the Central and Provincial Legislatures. The 
power of the Governor-General to enact legislation for this area was retained, and 
the amendments which were effected to the original Regulation I of 1912 by 
Regulation I of 1926 were by virtue of the powers conferred under section 71 of the 
‘Government of India Act, 1915. Section 33 as it originally stood ran : 


“ The Governor-in-Council may by order prohibit persons residing on the mainland from visiting 
or taking up their residence in the islands and may require persons ordinarily residing on the main- 
land who have taken up their residence in the island to leave the island: and he may make suck 
rules as he deems fit in pursuance of the above ™. 


e 

Regulation I of 1926 amended this section into its present form. These islands 
were brought within section gr and g2 of the Government of India Act,” 1935, and 
they were classified as wholly excluded areas under the Excluded Area Order in 
Council 1936. The result was that the provisions of section 92 (2) of the Govern- 
ment of India Act, 1935, were attracted to this area. Section 92 (2) enacted: 

“The Governor may make regulations for the peace and good government of any area in a 
province which 1s for the time bemg an excluded area, or a partially excluded area, and any regulation 


so made may repeal or amend any Act of the Federal Legislature or of the Provincial Legislature. 
or any existing Indian law, which is for the time being applicable to the area in question ”. 


A separate treatment of these areas from the rest of the Indian territory was 
continued and indeed emphasised by the provisions of the Constitution, and the 
orders made under it. Article 244 (1) of the Constitution provided : 


(1). The provisions of the Fifth Schedule shall apply to the adfninistration and control 
of the Scheduled Areas and Scheduled Tribes in any State specified i rt A or Part B of the First 
Schedule other than the State of Assam.” 


Paragraph 6 of the Fifth Schedule makes provision for the territories which are 
to be Scheduled Areas. That paragraph runs: 

“6. Scheduled Areas.—(1) In this Constitution the expression ‘ Scheduled Areas’ means such 
areas as the President may by order declare to be Scheduled Areas ”. 

We are omitting the rest of the paragraph as not materia] in the present con- 
text. In exercise of this power the Scheduled Areas (Part A States) Order, 1950, 
was passed. Paragraph 2 therein stated : 


“ The areas specified below are declared to be the scheduled areas within the States specified 
in Part A of the First Schedule to the Constitution. Madras: Laccadive Islands including Minicoy 
and Ammdivi Islands.” 

By reason of the Laccadive and Minicoy Islands being a scheduled area, the 
provisions of paragraph 5 of the Fifth Schedule are attracted to it. This lays down : 
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“5, Law applicable to Scheduled Areas—(1) Notwithstanding anything in this Constitution, the 
Governor by public notification direct that any particular Act of Parliament or of the 
Legislature of the State shall not apply to a Scheduled Area or any part thereof in the State og shall 
apply to a Scheduled Area or any part thereof in the State subject to such exceptions and modifi- 
cations as he may specify in the notification and any direction given under this sup-paragraph may 
be given so far as to have retrospective effect. 


(2) The Governor . - may make regulations for the peace and good Government 
of any area in a State which is for the time being a Scheduled Area. 


It will thus be seen that the Scheduled Areas are treated as a class or category 
apart from other territories of the Union as regards the laws applicable thereto. 
There is one other matter that we might refer to at this stage, t.e., the special treat- 
ment accorded to the natives of Minicoy and the Laccadive Islands being classified as 
Scheduled Tribes. Article 342 of the Constitution enables the President by public 
notification to specify the tribes or tribal communities which shall for the purpose 
of this Constitution be deemed to be Scheduled Tribes in relation to that State. 
By the Constitution (Scheduled Tribes) Order, 1950, dated 6th September, 1950, the 
President in exercise of his power conferred by Article 342 (1) of the Constitution 
designated : 


“the inhabitants of the Laccadive, Minicoy and Amindivi Islands who and both of whose 
parents were born in these islands to be the Scheduled Tribes throughout the State of Madras.” 
It is in the context of these historical facts that the claim of the petitioners of 
their right to move into these islands has to be judged. 


The ground upon which the constitutional validity of section 33 of the Regulation 
is attacked is that it is an unreasonable restriction on the rights of the petitioners 
“to move freely throughout the territory of India” guaranteed by Article 1g (1) (d)} 
of the Constitution. This special right is subject to the terms of Article 19 (5) 
which provides : 

‘*1g (5).—Nothing in sub-clauses (d), (e) and (f) of the said clause (sub-clauses (d) and (e) being 
what is relevant in the present context) shall affect the operation of any existing Jaw in so far as it 
imposes, or prevent the State from making any law i imposing reasonable restrictions on the exercise 
of any pf the rights conferred by the said sub-clauses either in the interests of thegeneral public or 
for the sega of the interests of any Scheduléd Tribe.” 

e argument is that though the law might impose reasonable restrictions for 
ise of the interests of any Scheduled Tribe section 33 in its present form 
ea unreasonable in that it vests in the Government an arbitrary and uncontrolled 
AGA and (b) tbat it is not a restriction that is imposed by law but virtually a 
power to prohibit. 

We shall consider these two points in that order. The first objection is rested 
on section 33 not laying down any criteria, on the basis of which the State Govern- 
ment could exercise this statutory power but leaves to them what looks like an un- 
fettered discretion to stop persons from going to the islands or requiring the persons 
already in the island to leave them. Learned counsel for the petitioners invited 
our attention in this connection to the decision of this Court in Balakrishnan v. State 
of Madras}. He, however, conceded that the peculiar situation of this area together 
with the backwardness of the inhabitants and the need for protecting them against 
exploitation by more advanced classes of citizens of India, introduced elements 
which rendered it not possible to enumerate or define with certainty the grounds 
upon which such an ander could be passed. The very nature of the power and the 
reasons which led to its conferment would provide indicia on the basis of which 
it ought to be exercised. In other words, the context would itself furnish the grounds 
and though ex facie the power appears to be arbitrary on analysis it is not so. The 
necessity for the power arose out of the need to protect the inhabitants of the islands 
from exploitation by persons who disturbed or prejudicially affected either their 
own economy, their morals or their society in general. It will be a very difficult, if 
not almost an impossible task to lay down in the enactment or in the rules framed 
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with any degree of precision or detail the principles which should guide the Govern- 
mentein exercising their powers under section 33. In the circumstances, therefore 
the failure to specify the grounds upon which an order under section 33 could be 
passed in the section itself does not vitiate it as violating the Constitution. 


From the above reasoning it would follow that, the power vested in the Govern- 
ment is not unfettered. As its purpose is the protection of the inhabitants of the 
area, the grounds for its exercise must be related to that purpose. Where in any 
particular case, it is proved that the power was exercised, not for the purpose for 
which it was vested in the Government, but for other ulterior or different ones, the 
order could certainly be called in question before the Courts and set aside. This 
power of the Courts to scrutinise the orders of the authority and to examine whether 
the power has been properly exercised would import two limitations on the exercise 
of he power namely (1) when an order is passed under section 33 the Government 
would be bound to adduce reasons which called forth the exercise of that power : 
without this it may not be possible for the Courts to examine the validity of Govern- 
ment orders and therefore would in effect nullify the rights conferred by the Consti- 
tution on the Courts under Articles 32 and 226 : secondly, as an order under section 
33 is an infraction of the right guaranteed by Article 19 (1) (d) and (e), it is prima facie 
bad unless justified by a legal order under a validenactment. It would follow that the 
Government would have to give a reasonable cep ay to the affected persons to 
show cause why that order should not be made before passing it. This is a requirement 
of the principles of natural justice, and though not specifically provided for by the en- 
actment would be required by Article 14, to ensure that there shall be equal protection 
of the laws. We should, however, guard ourselves against being understood, that 
the Government cannot pass an interim order under section 33 (a), pending the notice 
to show cause to the party and hearing his representations, if any, before making a final 
order. We are making this observation, because if the law requires that notice should be 
given and an enquiry held before any order under section 33 (a) is passed, the purpose 
of the enquiry would be defeated if the persons affected were free to exercise their 
right to move4nto the island pending the enquiry. Orders under section 83 (b) 
would stand on an entirely different footing. ey would have to be preceded by a 
notice to show cause and be passed only after considering the representations of 
the concerned individuals. We shall deal with the result of this statement of the 
law on the orders under section 33 passed in the present case a little later. 


The second ground upon which the constitutional validity of section 33 was 
attacked was that while Article 19 (5) permitted reasonable restrictions «what sec- 
tion 33 contemplated included a prohibition and was, therefore, not saved by Arti- 
cle 19 (5). We are of the opinion that this contention should be repelled. We 
have set out the history of these islands and the nature of their population for the 
purpose of explaining that these islands and their inhabitants do not stand in the 
same situation as the rest of the Indian Union territory or its other citizens. In 
1952 the Government of Madras appointed a special officer to report on the conditions 
of the islands in the Laccadive group. In the course of his report this officer stated 
that the area of Minicoy Island was 1120 acres in extent and the population in 1951 
of this island was 3443 which meant a density of 1970 per square mile. He noted : 


“ There is no vacant space available and in relation to existing means of livelihood and a low 
standard of life the population has reached saturation point. There can be no question of emigra- 
tion into any of the islands. On the contrary the recent incursion of destitute mainlanders has given 
rise to serious problems of unemployment in islands lıke Agathi, Kadamath and Androth and is also 
partly responsible for the increasing incidence of petty thefts. The esting orders by which main- 

anders have to obtain permits to travel to the islands is salutary and should be continued.” 


From this two matters are clear, viz., (1) that the density of the population in the 
jslands has reached almost the saturation point and (2) that the inhabitants are so 
backward that i is necessary to impose considerable restriction upon the character 
of the mainlanders proceeding to or staying in the islands. In these circumstances 
we consider that even the imposition of a complete prohibition of mainlanders 
visiting the islands or remaining there would not be beyond the competence of the 


366 THE MADRAS LAW JOURNAL REPORTS. * [1956 


law. As we have reached this conclusion on the peculiar facts and the situation 
we do not consider it necessary to set out or discuss the decisions relied on by the 
learned counsel for the petitioners which deal with the movement of citizens of 
India within the territories of the Union governed by ordinary laws and the restric- 
tions which could reasonably be placed upon such movement. 


We shall consider the relief to which the petitioners in W.P. No. 646 of 1955 
will be entitled in the light of the conclusions we have reached as regards the law 
applicable. The five petitioners in this Writ Petition pray for the quashing of the 
order of the Island Inspecting Officer, directing the deportation of the petitioners 
from the islands and the order of the Collector of Malabar confirming that order. 
The relief prayed for here is to this extent identical with that which was prayed 
for in W. P. No. 533 of 1955. In view of the deportation having taken place and 
the supervening order of the Government under section 33 the prayer for this relief 
has become infructuous and is therefore rejected. In addition to calling in question 
the validity of the orders of these two authorities, the petitioners also seek the quashing 
of the order of the Government under section 33 contained in G. O. No. 2198, dated 
agrd June, 1955. In regard to this last prayer we have to hold that section 33 is 
valid but that the exercise of the power under it must be preceded by the Govern- 
ment informing the concerned individuals of the grounds upon which they propose 
to take action and giving the affected persons the right to make their representations 
before the final order is passed. In the present case, though there was some enquiry 
which preceded the arder of deportation by the Island Inspecting Officer, which we 
have held he had no authority to pass on the law as indicated in Regulation 1 of 
1912—no rules having been made under section 33,—that cannot serve to satisfy the 
requirements of the principles of natural justice before the order by Government 
under section 33 is passed. We have already held that individual orders of Govern- 
ment which do not conform to the procedure we have indicated above, are liable 
to be set aside by this Court under Article 226 of the Constitution. In the present 
case, as the final order embodied in G. O. No. 2198, dated 23rd June, 1955, was passed 
ex parte, without informing the petitioners of the grounds upon whigh the Govern- 
ment ‘proposed to take action, and without giving them an opportunity to show 
cause againgt them that order must be set aside as not in conformity with the law. 
But this quashing does not prevent the Government from observing the proce- 
dure we have indicated above and passing an order after considering the represen- 
tations of the petitioners. We have already stated that it is within the power of the 
Government to pass an interim order if considered necessary preventing the peti- 
tioners from proceeding to the island pending final orders under sections 33 ae 


The result is that W. P. No. 646 of 1955 is allowed and G. O. No. 2198, dated 
23rd June, 1955, is quashed the rule being made absolute ; but in the circumstances 
of the case there will be no order as to costs. 


R.M. ——— W.P. No. 533 of 1955 dismissed and 
W.P. No. 646 of 1955 allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND MR. Justicz RayAGOPALA AYYANGAR. 
A. Krishnaswami Mudaliar and others .. Applicants* 
v. 
The Commissioner of Income-tax, Madras .. Respondents, 


ie ta ai of erdi section 26-A and Income-tax Rules, 1922, Rule 2 (c)—Relative scope of-— 

wation for registration of a firm with an application to excuse delap—Order by Assistant Commissioner r. fusing 

condone ie delay—Assessee——If has a right of appeal to the Appellate Tribunal. í 

_ _ Under rule 2 (¢) of the Income-tax Rules, 1922, all that an Appellate Assistant Commissi 

is empowered to do is to condone the delay in preferring an application for registfation under section 
è 


a a ĀU 
* Case Referred No. 12 of 1953. 2nd May, 1956. 
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26-A of the Act. An seplieeton for such registration under that section has to be made only to the 
Income-tax Officer, and even if the Appellate Assistant Commissioner condones the delay the appli- 
catiorefor registration has still to be made only to the Income-tax Officer, who has to receive the appli- 
cation and dispose it under section 26-A. Against an order of rejection by an Income-tax Officer of 
an application under section 26-A, an appeal lies to the Assistant Commissioner under section go of 
the Act. But against an order refusing to condone the delay under rule 2 (c) no appeal is provided 
for under the Act. An application to condone the delay under rule 2 (c) is not itself an application 
for registration under section 26-A. Rule 2 (c) 1s only arule of procedure to regulate further the 

iod within which an application could be made for registration ofa firm under section 26-A. While 
it may be open to an Assistant Commissioner to register a firm on an appeal against an order of an 
Income-tax Officer refusing registration under section 26-A he has no such power on an application 
to condone the delay under rule 2 (c). 


A compromise order of an Assistant Commissioner rejecting an application under rule 2 (c) and 
confirming the order of assessment will not by itself mean that the order under rule 2 (e) will be onc 
within section 31 (3) (1) and as such appealable to the Tribunal under section 93 (1). In sucha 
case the correctness of the rejection under rule 2 (e) cannot be canvassed in an appeal against the order 
confirming the assessment . Hence against an order of the Assistant Commissioner rejectmg an 
application made to him under rule 2 (c) of the Income-tax Rules the assessec has no right of appeal 
to the Appellate Tribunal. 


Quaere.—Whether the assessee can invoke the revisional powers of the Commissioner against an 
order of the Assistant Commissioner 1 ejecting an application to condone the delay under rule 2 (¢) ? 
Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax, Act, 1922 (Act XI of 1922), as amended 
by section 96 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 
R.A. No. 64 of (Madras) of 1952-1953 (I.T.A. No. 5694 of 1950-1951) on its file 

for decision of the following questions of law, viz. : 
** Whether the assessee can agitate the question of registration of the firm under section 26-A 


before the Tribunal in the absence of a separate order of the Appellate Assistant Commissioner in the 
matter?” 


T. V. Viswanatha Ayyar and P. K. Chandrasekhara Apyar for Applicant. 
C. S. Rama Rao Sahib for Respondent. 


The Court delivered the following 


Jupoment .—The assessee firm consisted of three partners in its first year of 
assessment 1949-1950, the account period having ended on and August, 1948. The 
firm did not apply for registration under section 26-A of the Income-tax Act at any 
time before the Income-tax Officer completed the assessment. The firm, however, 
applied under rule 2 (c) of the Indian Income-tax Rules, 1922, to the Appellate 
Assistant Commissioner, before whom the appeal preferred by the assessee against 
the order of assessment was then pending. The Assistant Commissioner even- 
tually rejected that application. ‘The reasons for rejection and the order of rejec- 
tion formed part of the order, the Assistant Commissioner passed on the appeal. 
The refusal of the Assistant Commissioner to accord permission to the assessee under 
rule 2 (c) was one of the points raised by the assessee in the further appeal it pre- 
ferred to the Appellate Tribunal against the order of the Assistant Commissioner. 
On that issue, the order of the Appellate Tribunal was : 

** A second contention has been raised about registration of the firm. We are unable to entertam 
this contention in this appeal as the question ofregistration can only be canvassed in a separate appeal.” 

It was on that portion of its order the Tribunal réferred to this Court under 
section 66 (1) of the Act the following question : 

“ Whether the assessee can agitate the question of registration of the firm under section 26-A. 
before the Tribunal in the absence of a separate order of the Appellate Assistant Commissioner in the 
matter?” 

The question as framed by the Tribunal does not bring out the real question 
for determination by us. The P on which the Tribunal refused to consider 
the correctness of the order of the Appellate Assistant Commissioner, who rejected 
the application preferred by the assessee under rule 2 (c) was that the assessee had 
not preferred an appeal to the Tribunal, independent of the appeal against the order 
of the Assistant Commissioner confirming the order of assessment. What was 
stressed in the question as framed by the Tribunal was the absence of an order of 
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the Assistant Commissioner, independent of his order on the appeal preferred to 
him against the Income-tax Officer’s order of assessment. Neither of them is re- 
levant in deciding the real question at issue, which, as Mr. Rama Rao Saheb, the 
learned counsel for the department, pointed out was : 7 
‘© Whether an assessee had a right to appeal to the Appellate Tribunal against an order passed 

by the Assistant Commissioner on an application preferred to him under rule 2 (c) ?” 

Rule g (c) of the Indian Income-tax Rules, as it stood when the assessee pre- 
ferred his application under that provision, ran : 

“ Any firm constituted under an Instrument of Partnership specifying the individual shares of 
the partners may, under the provisions of section 26-A of the Indian Income-tax Act, 1922 


register with the Income-tax Officer the particulars contained in the said instrument on application 
made in this behalf. 


* * + * * d 


(c) with the permission of the Appellate Assistant Commissioner hearing an appeal under 
section 30 of the Act, before the assessment is confirmed, reduced, enhanced or annulled . . H 


All that an Appellate Assistant Commissioner, was in effect, empowered to 
do under rule 2 (c) was either to condone the delay or to refuse to condone the delay 
in preferring an application for registration under section 26-A of the Act to the 
Income-tax Officer. If the Assistant Commissioner condoned the delay the appli- 
cation had still to be made only to the Income-tax Officer. Rule 2 itself made that 
clear, and that was what was pointed out by the Supreme Court in Pratapmal 
Luxmichand v. Commissioner of Income-tax? : 

a. . . . the only power which the Appellate Assistant Commissioner had under 
rule 2 (c) was to accord permission to the appellant to make the application in proper form to the 
Income-tax Officer. . . . . . The Appellate Assistant Commissioner had, under the rue, 
no power to direct the Income-tax Officer to register the firm. . . . . . Ph 

If, on a proper application presented under rule 2 (c) to the Appellate Assistant 
Commissioner, he condoned the delay in the presentation of the application for 
registration under section 26-A, the Income-tax Officer would have to receive 
the application for registration under section 26-A and dispose it. If the Income- 
tax Officer rejected that app-’ ction, the assessee could prefer an appeal to the 
Assistant Commissioner against that order of rejection under section 30 of the Act. 
If the Assistant Commissioner refused to accord permission, that is, if he refused 
to condone the delay, there could thereafter be no application under section 26-A and 
therefore no order under section 26-A. An application under rule 2 (c) is not itself 
an application for registration, for which registration section 26-A of the Act provided: 
The Assistant Commissioner, to whom alone an application could be preferred under 
rule 2 (c), has himself no authority to order registration, except, of course, on an 
appeal against an order of the Income-tax Officer refusing registration. An appeal 
is a creature of statute, and the Act itself did not specifically provide for any appeal 
against an order passed by an Appellate Assistant Commissioner on an application 
preferred to him under rule 2 (c). There was provision made in the Act only for 
an appeal against an order passed on an application for registration under section 
26-A of the Act. 


Proceedings for registration of a firm under section 26-A of the Act are really 
independent of the proceedings to assess the firm, though of course, grant of re- 
gistration or refusal to register has a considerable bearing on the basis of the liability 
and the ultimate quantum of the tax, both of which are features of the order of 
assessment. 


That distinction is kept in view in section 30 of the Act which provides separately 


for an appeal against the refusal of registration under section 26-A and for an appeal 
against the order of assessment, both of which the Income-tax Officer has to pass. 
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Rule 2 (c) is a rule of procedure to regulate further the period within which an 
-application could be made for registration of a firm under section 26-A. It is true 
that if an application under rule 2 (¢) is rejected, that would largely affect the order 
the Assistant¢Commissioner eventually passes under section 31 (3) (i) of the Act, 
“ to confirm, reduce, enhance, amend or set aside the assessment”, but nonetheless 
the proceedings on an application under rule 2 (c) are really distinct from the pro- 
ceedings in an appeal against the order of assessment. Rule 2 (c) is not a rule of 
procedure to regulate the disposal of the appeal itself. If the application under 
rule 2 (c) is granted, obviously the Assistant Commissioner has to await the disposal 
of the application permitted by him to be preferred to the Income-tax Officer 
under section 26-A, before the Assistant Commissioner disposed of the appeal. If 
the Assistant Commissioner rejects the application, he can proceed with the disposal 
of the appeal. Rejection of the application preferred under rule 2 (c) would not 
amount to an order under section 31(3) (i) of the Act; nor could it be brought 
within the scope of any of the other orders for which section 31 provides, In other 
words, rule 2 (o merely specifies one of the stages at which an assessee could prefer 
an application for which section 26-A provides. That does not make such an appli- 
cation a part of the appeal itself, the appeal against the order of assessment, 


If as the Appellate Commissioner should have done in this case, he had passed — 
a separate order on the application preferred to him by the assessee under rule 2 (c), 
without disposing of the appeal at that stage, could such an order be brought within 
the scope of section 31 of the Act? The answer to that question should obviously 
be only in the negative. Unless there is an order under section 31, no right of 
appeal to the Appellate Tribunal could be claimed by the assessee under 
section 33 (1) of the Act. 


Learned counsel for the assessee pointed out that factually in this case, the 
Assistant Commissioner made the rejection of the application perferred to him under 
rule 2 (c) part of his order confirming the order of assessment. Learned counsel 
urged that thg order, which, in fact, the Assistant Commissioner did pass, was one 
which came within the scope of section 31(3) (i) of the Act. We age unable to 
accept that contention. A composite order of that kind will still have to stand the 
test of section 31 (3) (i). A refusal to accord permission under rule 2 (c) is not 
itself an order confirming the assessment. 


Learned counsel for the assessee referred to the observations of Venkatarama 
Ayyar, J., in Mela Ram & Sons v. Commissioner of Income-Tax?; 
“ There is thus abundant authority for the position that section 31 should be liberally construed 


so as to include not only orders passed on a consideration of the merits of the assessment but also orders 
which dispose of the appeal on preliminary issues, such as limitation and the like ”. 


Even a liberal construction cannot warrant an addition to the list of orders 
specificed in section 31 of the Act. An order passed on an ETE preferred 
under rule 2 (c) is not one of the orders, for an appeal against which the Act provided, 
As we have already pointed out, an application under rule 2 (c) has to be treated 
really as incidental to proceedings under section 26-A of the Act, which are distinct 
from the order of assessment and the appeal against that order of assessment. 


Mote Shah & Co. v. Commissioner of Income-Tax4, was the next case on which 
learned counsel for the assessee relied. In that case the assessee firm preferred an 
application under rule 2 (c) but the Appellate Assistant Commissioner disposed of 
the appeal against the order of the assessment, without passing any orders on the 
application preferred to him under rule 2 (c). The learned Judges held : 


‘* As the grievance with regard to the non-disposal of the application by the Appellate Assistant 
Commissioner affect the merits of the assessment order, it would be quite competent to the A pellate 
Tribunal to direct that the assessment order should be set aside and the matter should go Bock to 


the Appellate Assisgant Commissioner to dispose of the application before he passes the final assess , 
ment order ”. 
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The main feature of that case was that the Assistant Commissioner did not 
pass any orders on the application preferred to him under rule 2 (c). This was 
stressed by the learned Judges at page 43: 

‘We are not concerned in this reference with what would be the position if pefmission had been 
refused by the Appellate Assistant Commismoner. We are concerned with the narrow question as to 
whether the Appellate Tribumal has any power given to it under the statute judicially to correct the 
Appellate Assistant Commissioner when he refuses to make an order on an application made to him 
i rule 2 (c)”’. 

At page 44 again the learned Judges pointed out: 

“It is not the contention of the asseasee that an appeal lies from a refusal on the part of the Appel- 

late Assistant Commissioner to pass an order on an application under rule 2 (c). What the assessee 
contends is that he is entitled to make a grievance of this fact when he has made a proper appeal 
under section 33 against the assessment order passed by the Appellate Tribunal.” 
What we have to consider in this case is a rejection of an application preferred 
under rule 2 (c), which class of cases was specifically excluded from consideration 
by the learned Judges who disposed of Mote Shah & Co. v. Commissioner of Income-Tax}. 
1t is not an authority for the position, that, if the order of rejection is part of the order 
of the Appellate Assistant Commissioner who confirmed the order of assessment, 
the correctness of the rejection could be canvassed in the appeal preferred against 
the order of the Assistant Commissioner confirming the order of assessment. 


__ Learned counsel for the Department drew our attention to the observations 
of Bhagwati, J., in Pratapmal Luxmichand v. Commissioner of Income-Tax*, where the 
learned Judge pointed out : 

“ As matter of fact the appellant did not ask for such permission from the Appellate Assistant 

Commissioner nor was any revision taken by the appellant before the Commissioner under section 
33-A of the Act against the said order of the Appellate Assistant Commissioner.” 
Learned counsel contended that the only remedy open to an assessee whose 
application under rule 2 (c) was rejected by the Appellate Assistant Commissioner, 
was to move the Commissioner to exercise his revisional powers under section 
33-A of the Act. Learned counsel for the assessee referred to Chiranji Lal & Sons v. 
Commissioner of Income-Tax, Punjab?. That case, however, was before the Income-Tax 
Act was amended and section 33 was enacted providing for appeals to an Appellate 
Tribunal. In that case the learned Judges of the Lahore High Court held : 

“ On general principles, however, we are disposed. to think that we are competent to determine 
whether the jurisdiction which vested in the Assistant Commissioner had been perversely refused.” 

We are not really called upon to decide in this case what is the remedy of an 
assessee firm, whose application under rule 2 (c) is rejected by the Appellate Assistant 
Commissioner. The narrow question before us is, whether a an assessee has 
a right to appeal to the Appellate Tribunal, against the order of the Assistant 
Commissioner rejecting the application made to him under rule 2 (c). That question 
has to be answered only with reference to the provisions of section 31 (3) (i) and 
section 33 (1) of the Act. The answer, in our opinion, must be in the negative. - 


We answer the question as re-formulated by us in the negative and against 
the assessee, As the assessee has failed, he shall pay the costs of this reference. 
Counsel’s fee Rs. 250. . 


RM. Reference answered 
against the assessee. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice PANCHAPAKESA AYYAR. 
Muhammad %Zackria by power Agent V.T. Abdulla Rowther .. Petitioner* 


U. 


Abdul Karim Rowther. .. Respondent. 


Civil Procedure Code (V of 1908) » Order 26, rule 4—~Discretion —Defendant in suit for amount due on 
accounts setiled denying signature therein—Commusston to examine on the ground of residence in far-off foreign 
place—Right to issue of —Necessity to examine defendant in Court before Fudge. 


In a suit to recover an amount evidenced by a settlement of accounts signed by the defendants, 
when the defendant denies his signature in the accounts, the defendant, if he wants to give evidence, 
must appear in Court and be examined im Court, so that his demeanour might be observed by the 
Judge ; and he cannot claim the privilege of a commission to examine him on the ground that he 
lives in a foreign country far way, namely, Singapore. In such a case, it is essential to examine the 
defendant in Gourt itself and it is inexpedient to issue a commission, 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif of Valangiman, dated 29th Septem- 
ber, 1955 and made in I.A. No. 601 of 1955 in O. S. No. 160 of 1954. 


K. Raman for Petitioner. 
K. S. Naidu and V. Venkatesan for Respondent. 
The Court delivered the following 


Jupcmenr.—This is a petition filed by one Zackria Rowther against the order 
of the District Munsif of Valangiman at Kumbakonam, refusing to issue a commission 
for examining him at Singapore. He was the defendant in O. S. No. 160 of 1954 
on the file of that Court, a suit filed against him by one Abdul Kareem Rowther 
for recovering a sum of Rs.2,400 evidenced by a settlement of accounts said to have 
been signed by him, with full knowledge and consent. His defence was that he 
did not sign if the accounts, and that the amount claimed was not due from him. 
He filed I. A. No. 601 of 1955 for examining him on commission, in Singapore. 
on the ground that he was residing in Singapore, for more than 1 year past. The 
District Munsif held that it was essential in such a case, for him to appear in person 
in Court and deny the settlement of accounts and his signature therein. So he 
refused to issue a commission. Hence this petition. 


I have perused the entire records and heard the counsel on both sides. Mr. K. 
Raman for he petitioner, urged that the lower Court went wrong in refusing to issue 
a commission, when it was admitted that the petitioner was living in Singapore 
a far-off place. Mr. Naidu for the plaintiff respondent, urged that Singapore has 
now become only one day distant from India, because of the magnificent constella- 
tion service of Air India International and other air services o erating, it being 
only 6 days’ distant even by steamer, and that a party defendant like the petitioner 
denying the genuineness of his signature in the accounts should appear in Court and 
give evidence so that his demeanour might be observed by the Judge. I agree. The 
days of buffalo carts and bullock carts have gone, and the whole world has become 
one now, any part of which can be reached within a week at the maximum. Singapore 
appeared to be fabulously distant to our ancestors, like Benares, but has now become 
easily accessible, and can indeed, be reached in a lesser time than many an interior 
village in India itself. In a case like this, it will be of the greatest help to the Court 
to see the defendant and observe his demeanour when he gives evidence to the effect 
that no accounts were settled, and that he did not sign in token of the settlement 
of accounts. It is not correct to say, as Mr. Raman does, that evidence given on 
commission will be equal in every respect to evidence given in open Court, as, un- 
fortunately many people do not have that respect and fear for a Commissioner, 
as they have for a Judge. So to ensure that true evidence is given, a party had 


i Cg ee tata Bilan elite a 
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better be examined in Court in the presence of the Judge. Besides evidence, in 
black and white, in cold print, does not speak with the same validity as evidence 
given by a living witness before a living Judge, who hears him and has to form an 
opinion about the matter covered by his evidence. So I agree with tht lower Court 

t it was essential, in the circumstances of this case, to examine the petitioner, 
in Court itself, and that it was inexpedient to issue a commission. 


It was then represented by Mr. K. Raman that I should give sufficient time 
for the petitioner, to appear in ihe lower Court and give evidence. It is a reasonable 
request and I readily grant it. The lower Court will post the suit to a date 
three clear months from today, so that the petitioner may have ample time to 
come and give his evidence. With the above direction this petition is dismissed 
but in the circumstances, without costs. 


P.R.N. rn Revision Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Govinpa MENON AND Mr. Justice Ramaswani. 
Arunachalam Chettiar and another. .. Appellants* 


a 


Murugappa Chettiar and another. -© Respondents. 

Civil Procedure Cods (V of 1908), section 20 (c)—Cause of action—Deposit in bank in Rangoon—Hundi 
or hand letter executed in India in respect of—Amount payable in Rangoon but debtor residing and carrying on 
business in India—Hundi stamped as promassory note and containing unconditional undertaking to pay—.No time 
fixed for repayment-—Suit in Court in India—Maintainability. 

If a promissory note is executed at one place and delivered at another or is made payable at 


another place, part of the cause of action arises at each of those places and a suit on the note may be 
filed at any of those places at the option of the plaintiff. 


Where the Hundi is drawn in India in the form of a hand letter, stamped as apromissory note, 
and cohtaining an unconditional undertaking to pays and there is no time fixed for repayment, a suit 
for the recovefy of the debt is maintainable in India, though the amount is made payable outside 
‘India, at Rangoon, and the instrument is in respect of a deposit in a Bank in Rangoon. It cannot 
be said that the situs of the debt being in a foreign country, a Court in India has no jurisdiction to 
entertain the suit though the defendants are resident and are carrying on business in India. 

Arab Bank, Lid. v, Barclays Bank, L.R. (1954) A.C. 495; Delhi Cotton Cloth and General Mills Co. v. 
Harnam Singh, (1955) 2 L.J. (S.G.) 141: (1955) S.G.J. 645 : (1955) 2 S.C.R. '402 (S.C). 
distinguished, 

Appeal against the decree of the Court of the Subordinate Judge of Pudu- 
kottai, dated 6th October, 1951, and passed in O.S. No. 258 of 1949. 


T. Krishna Rao and B. Krishna Rao for Appellants, 
R. Rangaswami Ayyangar and K. S. Desikan for Respondents. 


The Judgment of the Court was delivered by 

Govinda Menon, 7.—The defendants are the appellants in this appeal which 
arises out of a suit for recovery of a sum of Rs.13,100-6-o on foot of a deposit made 
in Burma payable in Rangoon under Exhibits B-1 and A-1. The Lower Court 
has held that the suit is maintainable in the Madras State and decreed the same 
with interest at certain rates. Aggrieved by that decision, the defendants have 
come up here. 


The main question that has been argued by Mr. Krishna Rao, for the 
appellants, is that the Indian Courts have no jurisdiction, especially because 
under Exhibit A-1, the principal sum together with interst at the Rangoon nadappu 
rate less one-sixteenth was yo at Rangoon and that being the case and the 
situs of the debt being in a foreign country, municipal Courts here have no jurisdic- 
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tion to entertain the suit. The origin of the debt is a deposit at Paungde in 
Burma on 17th January, 1928, when India and Burma formed part of the British 
Empire. But later on, as is well-known, Burma got itself declared as a Republic, 
and there are*no reciprocal arrangements between India and Burma now. Accord- 
ing to the arguments of Mr. Krishna Rao though the transaction took place in 
Paungde, the payment has to be made in Rangoon, and therefore, even if the defen- 
dants are residents of the Madras State and also carry on business here, still the very 
letter of the agreements, Exhibits A-1 to A-13, had to be enforced and the suit dis- 
missed, Reliance is placed for this contention on the observations of their Lord- 
ships of the Supreme Court in The Delhi Cloth and General Mills Co. Lid. v. Harnam 
angh and others? at pages 412 and 422. At the latter page, Bose, J., observes as 
ollows : ; 


“ In banking transactions the following rules are now settled: (1) the obligation of a bank to 
pay the cheques of a customer rests primarily on the branch at which he kceps his account and the 
bank can rightly refuse to cash a cheque at any other branch: Rex v. Lovuti?; Bank of Travancore v, 
Diri Ram? and New York Life Insurance Company v. Public ; (2) a customer must make a demand 
for payment at the branch where his current account is kept before he has a cause of action against 
the bank; Joachimson v. Sworss Bank Corporation®, quoted with approval by Lord Reid in Arab Bank, Ltd. v. 
Barclays Bank’. The rule is the same whether the account is a current account or whether it is a 
deposit. The last two cases refer to a current account; the Privy Council Case (Bank of Travancore v. 
Dhrit Ram*), was a case of deposit. Either way, there must be a demand by the customer at the branch 
where the current account is kept, or where the deposit is made and kept, before the bank need pay, 
and for these reasons the English Courts hold that the situs of the debt is at the place where the current 
account is kept and where the demand must be made”, 


The foundation of the judgment of the learned Judge is the decision of the Judicial 
Committee in Arab Bank Lid. v. Barclays Bank®, At page 535, Lord Reid expressed 
the following opinion: ; 


“ Alternatively, on the footing that their original rights were not totally abrogated, they contend 
that the original debt was only situated in Jerusalem because of the terms of the contract, and once 
those terms have been abrogated, the debt ceased to be situated there and became due as an ordinary 
debt in England where the respondents have their principal place of business. That would be a start- 
ling result. In times when transfer of money from one country to another is restricted, it*may be 
of great importance to a debtor that his debt should only be payable at the place stipulated. What 
survived the outbreak of war was the original debt, and the origmal debt was a debt 

yable at the respondent’s branch in Jerusalcm on demand there. The right to demand and to sue 
br that debt was suspended, but I do not see how that suspension could alter the nature of the debt. 
os 


We would certainly have been bound by the decision of our Supreme Court, if the 
deposit had been made in a bank in Rangoon payable there, for it is well-known that 
in the case of deposit in such banking institutions, even if the head office is situated 
in a particular place but the deposit is made in a branch office, the suit can be only 
in the place where the branch exists. In the present case it is admitted that 
the origin of the transaction was a hundi drawn in India and the hand-letter, Exhibit 
A-1, is nothing but an ordinary promissory note stamped as such with endorsements 
resembling those made on such negotiable instruments for the purpose of saving 
limitation. There is an unconditional stipulation to pay in Exhibit A-1 and it is 
not as if a time is fixed for the return of the deposit. It is not also that the document 
is couched or framed in the nature of deposit receipts. As observed by one of us 
(Ramaswami, J.) during the course of the arguments, in the Nattukottai community, 
documents, which are ordinary prcmissory notes are framed in the manner of letters 
but stamped as such and nobody mistakes such transactions as anything other than 
dealings on promissory notes. We are, therefore, of opinion that Exhibit A-r is 
nothing but a promissory note. If that is so, if a note is executed at one place and 
delivered at another or is made payable at another place, part of the cause of action 
arises at each one of those places and the suit may be filed at any place at the option 
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of the plaintiff. There is abundant authority both Indian and English for the above 
proposition. We are, therefore, of opinion that the Lower Court has jurisdiction 
to entertain the suit. 


e 

There is no difficulty with regard to the rate of interest. But Mr. Krishna Rao 
contends that the defendants have got large assets in Burma but could not bring any 
money to India under the existing conditions. He also contended that according 
to Burma Act XI of 1947, no interest shall accrue or be payable on any loan made in 
Burma before the 5th May, 1942. But the difficulty in accepting this argument is 
that the loan was not made in Burma and, even if it was a loan made there, accord- 
ing to the canons of Private International Law whether this Court can take notice of 
that legislation is somewhat doubtful. In any event, we are of opinion that ona 
construction of Exhibit A-1 and on the evidence in the case, it is clear that the 
transaction took place in India, though investment was sought to be made in a 
Burma Bank. 


The decision of the Lower Court is therefore right. But considering the pre- 
sent day conditions and the difficulty of bringing any kind of currency from Burma 
to India, we give the appellant six months’ time from to-day to pay the decree 
amount. The plaintiffs can execute the decree only after the 16th September, 
1956. With these observations, the appeal is dismissed with costs. 


P.R.N. i Appeal, dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice RAJAGOPALAN AND Mr. Justice RAjJAGOPALA 
AYYANGAR. 


Messrs, M.A. Noor Mohamed & Co. .. Petitioners* 
e 0. 
The State of Madras represented by its Revenue Secretary and 
another .. Respondents. 


Madras General Sales Tax Act (IX of 1939) and Madras General Sales Tax Rules, rule 5—Validity— 
Tax on hides and skins—Scheme of—Licensed and unlicensed dealers in Indes and skins—Differentiation between 
~——If warranted by statute. 


Under the scheme of taxation of the sale of hides and skins under the Madras General Sales Tax 
Act the charging section 3 of the Act 1s subject to the provisions of section 5 (vi) of the Act providing 
for a single point taxation and in the case of licensed dealers ın hides and skins the charging provision 
in effect is rule 16 of the Turnover and Assessment Rules which fixes the single point. 


Hajee Abdul Shukkoor and Co. v. State of Madras, (1955) 2 M.L.J. 494 (F-B.), followed. 


Though the Act or Rule does not compel any'dealer in hides and skins to take out a license, in 
the case of unlicensed dealers in hides and skins, the acheme appears to be that rule 5 of the General 
Sales Tax Rules deny them the benefit of a single point tax. In such cases resort was bemg had logically 
to rule 16 (5) of the Turnover and Assessment Rules. But this rule has been declared to be ultra vires 
the rule making powers as being ix®contravention of section 5 (vi) of the Act. 


Syed Mohammad and Co. v. The State of Madras, (1952) 2 M.L.J. 598 and Syed Mohammad and Co. w» 
State of Madras, (1954) 1 M.L.J. 619: 1954 S.C.J.390 (S.C), referred and followed. 


On the same reasoning rule 5 of the General Sales Tax Rules, as it now stands, which restricts 
the benefit of single point of taxation to those who take out licenses is contrary to the provisions of 
section 5 (vi) of the Act which does not contemplate the imposition of such restrictive conditions. 
Nor could the rule be supported by section 6-A of the Act. 


Syed Mohammed and Co. v. State of Andhra, since reported in (1956) An.W.R. 298, differed from. 


Petition praying that in the circumstances stated in the affidavie filed therewith 
the High Court will be pleased to issue a writ of certiorari or such other appropriate 
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writs, directions or orders calling for the records relating to the order of the Deputy 
Commercial Tax Officer, Saidapet, Madras, dated 28th ‘February, 1954 and made 
in. the Assessment No. A-4/4323/52-53, in respect of levy of Sales Tax on the peti- 
tioners hereit? for the year 1952-53, and to quash the said order therein. 


Messrs. K. V. Venkatasubramania Ayyar, T.T. Srinivasan and A. N. Rangaswami, 
for Petitioners. 


4 The Assistant Government Pleader (K. Veeeraswami) on behalf of the Respon- 
ents, 


The Judgment of the Court was delivered by 
Rajagopala Ayyangar, 7.—The question raised by this writ petition relates to the 
ge of the assessment made against the petitioners under the Madras General 
es Tax Act. 


The petitioners, M.A. Noor Mahomed & Co., carry on tannery business at 
Chromepet near the City of Madras. They had not taken any license under the pro- 
visions of the Madras General Sales Tax Act and for the assessment year 1952-53 
they had a turnover of Rs. 6,77,376-4-4. The Deputy-Commercial Tax Officer, 
Saidapet, who has territorial jurisdiction over the place where the petitioners carry 
on their business called upon them by an order, dated 28th February, 1954, to pay 
a tax of Rs. 10,584-0-0 being computed on their sale turnover. Complaining that 
the said assessment was illegal and not warranted by the provisions of the Madras 
General Sales Tax Act, the petitioners have applied to this Court for issue of writ 
of certiorari to quash this assessment and they have obtained a rule nisi. 


The question raised for our consideration in this petition is whether an unlicen- 
sed dealer in untanned hides and skins is lible to pay tax on his sale turnover under 
the provisions of the Madras General Sales Tax Act. 


The question as to the basis of libility to tax and the taking provisions jn rela- 
tion to hides and skins has been the subject of consideration in severa] decisions of 
this Court. Among them is that of the Full Bench reported in Hajee Abdul Shukkoor 
and Co. v. State of Madras1, In view of these decisions and particularly that of the 
Full Bench, we propose first to summarise the law as laid down by the Full Bench 
and then proceed to consider the liability of an unlicensed dealer to tax on his sale 
turnover in the light of these decisions. 


The question of law considered by the Full Bench was 


“whether a licensed tanner who purchases untanned hides and skins from an unlicensed 
dealer is liable to be taxed on his turnover under rule 16 (a) or under any other provisions of the 
Madras General Sales Tax Act and the Rules framed thereunder?” 


This was answered in the negative and in favour of the assessee. ‘Though the 
uestion which has arisen for our consideration, namely, the liability of an unlicensed 
desler to tax on his sale turnover was expressly excluded from consideration by the 
Full Bench, that decision is important in that it lays down the basis of the tax 
liability in the case of hides and skins. . 


In view of the arguments before us, it would be necessary to refer to the statu- 
tory provisions relevant for that purpose. As these have been set out by the Full 
Bench and their scope determined, we propose first to extract material passages 
from that judgment where these are dealt with. 


“Section g of the Act is what might be termed the principal charging provision. The relevant 
portion of this section is in these terms : 


t3, (1) Subjegt to the provisions of this Act, (a) every dealer shall pay for each year a tax on 
his total turnover or such year ; and 
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(3) A dealer whose total turnover in any year is less than ten thousand rupees shall not be 
liable to pay any tax for that year under sub-section (1) or sub-section (2). ” 


(4) For the purposes of this section and the other provisions of this Act, qrnover shall be 
determined in accordance with such rules as may be prescribed ; 


Provided that no such rules shall come into force unless they are approved by a resolution of the 
Legislative Assembly. 


(5) The taxes under sub-sections (1) and (2) shall be assessed levied and collected in such 
manner and in such instalments, if any, as may be prescribed.’ 


Provided that 


‘(i) in respect of the same transaction of sale, the buyer or the seller, but not both, as deter- 
mined by such rules as may be prescribed shall be taxed ; 


(ii) where a dealer hag been taxed in respect of the purchase of any goods in accordance with 
the rules referred to in clause (i) of this proviso, he shall not be taxed again in respect of any sale of 
such goods effected by him’. 


‘Dealer’ is defined in section 2 (b) as any person who carries on the business of buying or selling 
goods, 


Though section 3 (1) levies a tax on the sale of goods on every dealer on his total turnover— 
subject to exceptions which are not relevant—in the case of hides and, skins this provision is subject 
to the terms of section 5 enacting single point taxation. Section 5 reads : 


‘3. Subject to such restrictions and conditions as may be prescribed including conditions as to 
licences and licence fees :— 


@ the sale of handspun yarn and of any cloth woven on handlooms wholly with handspun 
yarn and sold by persons dealing exclusively in such cloth, shal] be exempt from taxation under 
section 3, sub-section (1). 


(ii) the sale of cotton (including kapas) and of cotton yarn other than handspun yarn shal] be 
liable to tax under section 3, sub-section (1), only at such single point in the series of sales by succes- 
sive ays as may be prctcribed and only at the rate of one-half of one per cent.* of the turnover 
at t point ; > 


(iii) ‘the sale of any cloth woven on handlooms wholly or partly with mill yarn shall be exempt 
from taxation under section 3, sub-section (1), if the sale is to a wholesale or retail dealer in the State, 
or if the sale is for delivery outside the State and delivery is actually so made ; 


(iv) the sale of bullion and specie shall be liable to tax under section 3, sub-section (1), only 
at such single point in the series of sales by successive dealers as may be prescribed and only at the 
rate of one-fourth of one per cent. of the turnover at that point ; 


: (v) the sale of the tea grown by the seller or grown on any and in which he has an interest, 
whether as owner, usufructuary mortgagee, tenant or otherwise, shall be exempt from taxation under 
section 3, sub-section (1), ifthe sale is for delivery outside the State and delivery is actually so made ; 


(vi) the sale of hides and skins, whether tanned or untanned. . . . . shall be liable to 


tax under section 3, sub-section (1) only at such single point in the series of gales by successive dealers 
as may be prescribed.’ R 


Section g (1) itself opens with the words ‘subject to the provisions of this Act? section 3, would 
be subject to the provisions of, among others, section 5 (vi). It will be noticed that sub-sections 
(4) and (5) of section 3 and section 5 refer to ‘prescription’ and under section 2 (f) ‘prescribed’ 
means prescribed by rules made under the Act. In accordance with these provisions, rules have 
heen made providing inter alia whether the buyer or the seller has to be taxed in respect of a tran- 
saction of sale under provisio (1) to section 3 (5) for the determination of the turnover of a dealer 
under section 3 (4), and also generally for the assessment, levy and collection of the tax under 
section g (5) as also in regard to restrictions and conditions including conditions as to licence and 
licence fees referred to in the opening words of section 5. : 

The rules are in two sets, The first ig Madras General Sales Tax (Turnover and Assessment) 
Rules dealing with the determination of the turnover, the ‘prescribing’ of the person whose turnover 
is liable to be taxed, fixation of the points at which the transaction is liable to taxation in respect of 
those commodities for which a single point taxation is provided for in the Act as also for the levy 
and collection of the tax. The other set of rules entitled the Madras General Sales Tax Rules 
lays down the procedure for application for licence under the Act, the authorities to grant them, the 
conditions subject to which they are granted, the fees prescribed therefor, the accounts to be 
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maintained by assessces, the hierarchy of officials and authorities who are to carry out the assess- 
ment pr hear appeals or deal with revisions therefrom and such other procedural matters. In the 
present cage we are concerned with the Turnover and Assessment Rules, Rule 4 of these Rulez 
provides : ê 

(1) Save as provided in sub-rule (2) the gross turnover of a dealer for the purposes of these 
rules shall be the amount for which goods are sold by the dealer. 


(2) In the case of the under-mentioned goods the gross turnover of a dealer for the purposes 
of these rules shall be the amount for which the goods are bought by the dealer— 


(a) groundnut. 


(b) Cashew, cotton (including kapas) bought by spinning mill or by dealer who exports out- 
side the State. 


(c) untanned hides and skins bought by a licensed tanner in the State, and 


(d) untanned hides and skins exported outside the State by a licensed dealer m hides and 
8 as 


Rule 5 sets out how the net assessable turnover is derived, and rules 6 and 13 lay down the 
procedure by which the assessing authority determines the turnover and levies the tax. Rule 14 
enjoins upon the assessing authority the necessity to record its reasons in writing in cages where it 
determines the turnover on a figure different from that shown in a return submitted under the 
provision of the rules, with a proviso that the same shall not affect the validity of assessments duly 
made. Rules 15 and 16 are the special rules designed to apply to the assessment and ba of the 
tax payable on hides and skins. Rule 5 (1) enacts that rules 6 to 1g shall not apply to licensed 
tanners and other licensed dealers in hides end skins in respect of their dealings in hides and skins 
but that the provisions ofthat and the following rule shall apply to them in respect of such 
dealings, The other sub-clauses of rule 15 are not very relevant in the present context as they 
relate to the provisional assessments, their collection and the final adjustments in the light of the 
turnover for the year when finally ascertained. Rule 16 is the crucial rule which determines the 
pane at which the tax on hides and skins is levied. It is necessary, therefore to set out this rule in 
full : 


“16. (1) In the case of hides and skins the tax payable under section g (3) shall be levied in 
accordance with the provisions of this rule. i < 


(2) No tax shall be levied on the sale of untanned hides or skins by a licensed dealer in hides 
or skins except at the stage at which such hides or skins are sold to a tanner in the State or are sold for 
export outside the State. 


i) Inthe case of all untanned hides or skins sold toa tanner in the State, the taxshall be 
levied from the tanner on the amount for which the hides or skins are bought by him. 


(ii) In the case of all untanned hides or skins which are not sold to a tanner in the State but 
are exported outside the State, the tax shall be levied from the dealer who was the last dealer not 
exempt from taxation under section 3 (3) who buys them in the State on the amount for which they 
were bought by him. 


(3) Sales by licensed dealers of hides or skins which have been tanned within the State shall 
be exempt from taxation provided that the hides or skins have been tanned in a tannery which has 
paid the tax leviable under the Act. If such hides or skins have been tanned in a tannery which 
is exemptfrom taxation under section 3 (3), the sale of such hides or skins shall be liable to taxation 
as under the next sub-rule below dealing with hides or skins tanned outside the State. 


(4) Sales by licensed dealers in hides or skins which have been tanned outside the State shall 
be exempt from taxation except at the stage of sale by the dealer, who is the first dealer not exempt 
from taxation under section 3 (3) who sells them withm the State. The tax shall be levied from 
auch dealer on the amount for which he sells such hides or skins. 


(5) Sale of hides or skins by dealers other than licensed dealers in hides or skins shall, subject 
to the provisions of section 3, be liable to taxation on each occasion of sale.’ 


Before eomidering the exact terms of this rule, it is necessary to set out the terms of rule 5 of 
the General Sates Tax Rules under which dealers have to obtain licence, for the purpose of their 
dealings. This rule runs thus : 
‘5. (1) Every*person who 
(a) deals in cotton and or cotton yarn other than handspun yarn and or handspun yarn, or 
(8) deals exclusively in cloth woven on handlooms wholly with handspum yarn, or 
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(e) deals in cloth woven on handlooms wholly or partly with mill yarn, or 
(d) deals in bullion and or specie, or 


(e) deals in hides and or skins whether as a tanner or otherwise, or 


(f) for an agreed commission or brokerage, buys and or sells goods of any description on behalf 
of known principals shall, if he desires to avail himself of the exemption provided in sections 5 and 8 
or the concession of taxation only at a single point or of taxation at the rate specified in section 5 
submit an application in Form 1 for a licence in respect of each of his places of business to the authority 
specified in sub-rule (2) so as to reach him not later than the goth day of April of the year for which 
the licence is applied for.’ 


* * * + * 


It will be seen that the licensing provisions are not compulsory and the basis upon which they 
are worked is that if a dealer desired to avail himself of the exemption provided under sections 5 
and 8 or the concession of taxation only at a single point, he has to obtain alicence. In other words 
the penalty for not taking out a licence is the deprivation of the concessions named ın sub-clause 


5 (1) (f).” 


The Full Bench was not concerned with the exact scope of the concession under rule 
5 of the General Sales Tax Rules, because the case then under consideration related 
to a licensed dealer whose liability to tax was governed by Rule 16 of the Turnover 
and Assessment Rules. The Full Bench rejected an argument advanced by the 
learned Advocate-General who appeared for the State that rule 4 (2) of the Turnover 
and Assessment Rules fixed the single point for the tax in regard to hides and skins 
and held that in the case of licensed dealers the single point was fixed under rule 16 
with the consequence that the charge to tax also arose only at the point fixed under 
that rule. This reasoning is to be found in a passage at page 500 where they said: 


“In the case of hides and skins no turnover is liable to tax until the single point in the series of 
sales is fixed by the rules and the turnover represents the total of the transactions in the year. Rule1 
is very clear that the turnover in respect of dealings in hides and skins has to be ascert&ined and Sates 
under rule 16., Rule 15, it will be noticed, specifically prescribes that the provisions of that rule 
apply to the dealings by ‘licenced’ tanners and dealers. Therefore in the absence of any specifie 
indication to the contrary, the dealings referred to in rule 16 would be held to mean only dealings 

licensed, dealers, It is in that context that the terms of rule 16 have to be understood. Rule 
16 (1) is a further declaration which emphasises that in respect of dealings in hides and skins the 
determination of the taxable turnover would be governed by the other sub-rules. Rule 16 (2) enacts 
a general rule that in respect of dealings in hides and skins, there shall be no taxation at successive 
pomts but only at two mutually exclusive points, thus conforming to the requirements of the prescri 
tion called for by section 5 (vf). The two mutually exclusive points are set out in sub-clauses (2 
and (i) which follow the main portion of the sub-rule. The first relates to a tanner which in the 
context undoubtedly means and can only mean a tanner who has actually tanned those goods. Sub- 
clause (ii) deals with goods exported outside the State. It will be seen that ım both these cases this 
will be the last sale of goods within the State as untanned hides and skins for in the first case, after 
tanning it will become tanned hides and skins, a matter which is dealt with by rule 16 (3) and in 
the case covered by sub-clause (1i) the untanned hides and skins would have left the State. There- 
fore, there could be no further sales of the commodity within the State. The terms of rule 15 as well 
as those of rule 16 (2) make it clear that it 13 a dealing by a licensed dealer that is being dealt with 
under these rules. The argument of the Advocate-General 1s that paragraphs (i) and (ii) of rule 
16 (2) have to be divorced from the opening z portion ofrule 16 (2) which refers to dealings of licensed 
dealers and should be read as reeenacting the provisions of rule 4 (2) (c) which do not specifically 
refer to the dealer who sells to the tanner as being licensed. An analysis ofrule 16(2) clearly establishes 
the untenability of the argument on behalf ofthe State. The opening paragraph consists of two parts. 
The first is couched in the negative and reads like an exemption of the levy of tax on the sales of un- 
tanned hides and skins by licensed dealers thus carrying out the object of rule 15 (1) under which 
this rule has to provide for dealings in hides and skins by licensed dealers. To this extent it negatives 
any liabilities that might arise on sales of hides and skins which might have attached to such sales by 
reason of the language of rule 4 (1). The second limb of the sub-rule enacts two exceptions and 
provides for taxability in those two cases. The types of transactions are indicated as the stages at 
which the tax would be levied. The first is when such goods are sold to a tanner in the State and 
the second is when they are sold for export outside the State. Having regard to the form of this 
rule which deals with sales and not with purchases, the rule has to be read as a sale by a licensed 
dealer to a tanner in the State. Though the sub-rule if read in vacuo might mean ‘ whether the 
sale is effected to a licensed or an unlicensed tanner’ yet read in conjunction with rule 15 (1) there 
can be no doubt that the tanner who is referred to in the second limb of the opening paragraph Of 
rule 16 (2) is a licensed tanner and this construction would he in accord with the form of rule 4 (2) 
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(c) also, In the same manner the sale for export which is referred to in the last portion of this para- 
graph, would necessarily mean a sale by a licensed dealer.” 


The terms of rule 15 of the Turnover and Assessment Rules excluding licensed 
tanners from the Ser nae of rules 6 to 13 of the Turnover and Assessment rules read 
in conjunction with the opening words of rule 16 (1) led the Full Bench inevitably 
to the conclusion that the only dealings which were the subject of tax were confined 
to those set out in rule 16 (2) and that as this provision did not extend to purchase 
from unlicensed dealers no tax liability was imposed upon purchases from unlicensed 
dealers. Both rule 15 and rule 16 (1) (2) (3) and (4) are all concerned with dealings 
of licensed dealers. That is why the Full Bench excluded from their consideration 
the tax liability of unlicensed dealers. What is to the point now is the conclusion 
reached by the Full Bench at page 501 : 


“The conclusion we have reached as a result of the above discussion is that (1) the charging 
provision, section 3 is subject in the case of transactions in hides and skins, to the terms of section 5 (vi 
under which a single point of taxation in a series of sales has to be fixed by the rules ; (2) rule 4 (2 
is not the fixation of a single point within section 5 (v+) but it 1s merely designed to determme whether 
it is the buyer or the seller that shall be liable to be taxed ; (3) the single pomt is fixed and the Liability 
to tax is established only under rule 16; and (4) that under rule 16 (2)|(i) ıt 1s only the sale of untanned 
hides and skins by a licensed dealer to a licensed tanner who tans the same that gives rise to a tax 
hability and that purchases of untanned hides and skins by tanners from persons other than licensed 
dealers are not within the taxing provision. 


In the light of these we have to proceed on this postulates: In the case of hides 
and skins the charge levied by section 3 is subject to the provisions of section 5, and 
in the case of licensed dealers in hides and skins, the charging provision is rule 16 
of the Turnover and Assessment Rules. 


In the case of an unlicensed dealer, the question to be considered is slightly differ- 
ent. Rule 15 (1) does not exclude the applicability of rules 6 to 13 of the Turnover 
and Assessment Rules, and therefore rule 16 (1) to 16 (4) do not serve to fix the single 
point. On the rules as they originally stood, in their case the single point stood exclu- 
ded and under sub-rule (5) of rule 16, the tax was levied at the sale point on each 
occasion of sale. But this sub-rule was deleted by an amendment which came into 
effect 2 days before the assessment order now impugned was passed. The argument 
the learned Assistant Government Pleader submitted on be of the Government 
was, however, this. Section 3 is the charging provision. No doubt, this is subject 
to the other provisions of the Act, but the other provisions do not qualify this charge 
in the case of these unlicensed dealers. Section 5 might have operated asa qualifi- 
cation, but in the present case it does not. That section starts by enacting that the 
provision in sub-clause (vi) regarding the tax on the sale of hides and skins being levied 
only at the single point in the series of sales, is ‘subject to such restrictions and con- 
ditions as may be prescribed including conditions as to licence and licence fees.’ 
Rule 5 of the General Sales Tax Rules has been framed by virtue of the provisions 
contained in the opening words of section 5. That rule, though it does not compel 
any dealer in hides and skins to take out a license, confines the benefit of taxation 
at a single point to those who take out a licence. If this rule were intra vires of the 
rule making power and in conformity with section 5, the failure to take out the licence 
necessarily involves that the concession as to the single point taxation is not available 
to the dealer with the result that section 5 (vi) becomes inapplicable to him, 
and therefore we are thrown back to the charging section 3 (1) which in consequence 
becomes absolute, and unqualified. The petitioner is a dealer and he is therefore 
liable to pay tax on the total turnover of his goods under section 3 (1). The tax 
will be at the sale point, because rule 4 (2) (c) and (d) of the Turnover and Assess- 
ment Rules are confined to licensed dealers in hides and skins, and therefore the 
residuary rule 4 (1) would govern the transaction of the unlicensed dealer. 


The learned Assistant Government Pleader also placed some reliance on the 
provisions of segtion 6 (a) in support of this construction. 

Before dealing with these arguments it might be useful to restate the position 
so far as the rules are concerned in relation to unlicensed dealers. We have already 
referred to the fact that in relation to licensed dealers, the opening words of section 
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5 would be inapplicable to them by reason of their satisfying the condition laid down 
in rule 5 of the General Sales Tax Rules, and therefore they would be entitled to 
the advantage of taxation at a single point provided by sub-section (oi). The single 
point in their case was fixed only by rule 16, and therefore that becamé the charging 
provision so far as they were concerned. In regard to unlicensed dealers, the posi- 
tion was that rule 5 of the General Sales Tax Rules denied them the benefit of taxa- 
tion at a single point. Their case would not fall within rule 16 (1) to (16 (4) which 
fixed the single point in regard to licensed dealers and therefore there was no such 
point fixed for the levy of tax at a single point on them. But the rule making autho- 
rity however proceeded to enact the logical conclusions of the provision in rule 5 of 
the General Sales Tax Rules by framing sub-rule (5) of rule 16 of the Turnover 
and Assessment Rules dealing with taxes to be levied on unlicensed dealers. ‘That 
rule ran in these terms : 


“t Sale of hides and skins dealers other than licensed dealers in hides and skins shall subject 
to the provisions of section 3 be liable to taxation on each occasion of sale”. 


There is no doubt that this sub-rule logically carried out the legal effect of the provi- 
sion in rule 5 of the General Sales Tax Rules confirming the right to single point 
taxation to dealers who chose to take out a licence. The effect of rule 16 (5) was 
that not only would there be a tax on successive unlicensed dealers, but in view of 
rule 4 (1) of the Turnover Rules the tax would be levied on the sale turnover of 
each such dealer. Undoubtedly if this rule were valid and if the legal result of the 
other provisions were the same as that expressed in rule 16 (5) of the Turnover and 
Assessment Rules, the State has a right to levy the tax on the assessee in the present 
case. 


In Syed Mohamed & Co. v. The State of Madias1, it has held that sub-rule (5) 
of rule 16 of the Turnover and Assessment Rules was ultra vires of the rule 
making authority as being in contravention of section 5 (vi) of the General 
Sales Tax Act. This decision was affirmed on appeal by the Supreme Court 
in Syed Mohammad ©& Co. v. State of Andhra®, As a result of this decision the, 
sub-rule was, deleted by the State Government as and from 26th February, 1954, 
the assessment in this case having been completed by the Deputy Commercial Tax 
Officer on 28th February, two days after that sub-rule ceased to exist. 


It would follow from what we have stated above that the whole question turns 
upon whether the rule 5 of the General Sales Tax Rules is in accord with section 5, 
and we would add that if it were in accord, rule 16 (5) of the Turnover and Assess- 
ment Rules would also have been in accord with section 5. After the deletion of 
rule 16 (5) of the Turnover and Assessment Rules the question now to be considered 
is whether rule 5 of the General Sales Tax Rules is valid. It would be apparent that 
there is an intimate connection between the validity of rule 16 (5) and the question 
now under consideration. It therefore becomes necessary to investigate the grounds 
upon which this Court held rule 16 (5) to be ultra vires the rule-making authorities. 


The assessee Syed Mohammad & Company whose liability to tax was considered 
by this Court in the decision in Syed Mohamed & Co. v. The State of Madras1, was 
a licensed dealer in hides ang skins. One of the contentions raised by him was that 
the Rules framed under the Act did not properly carry out the policy laid down in the 
main enactment and Venkatarama Ayyar, J., said in regard to this at page 612: 

“Rule 16 (5) provides that sale by dealers other than licensed dealers will be liable to taxation 
on each occasion ofsale. Under this sub-clause when there are successive sales by unlicensed dealers 
the tax will be leviable on such occasion of sale and that will be inconsistent with section 5 (vt) which 
provides for taxation at a single point”. 


The learned Judge summarised the position at page 613 thus: 


*“ The contention of the petitioners is that where there are sales by unlicensed dealers to un- 
licensed tanners or unlicensed dealers there is the possibility of multiple taxationeand that would be 
in violation ofsection 5 (ri). It1s not disputed on behalf of the Government that rule 16 (5) is repug- 


1, (1952) 2 M.L.J. 598, 2. (1954) 1 M.L.J. 619 : 1954 8.C.J.gg0 (S.C.), 
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nant to section 5 (vi). It must therefore be held to be ulira vires, But this can bring no relief to the 
petitigners as they are all licensed tanners and are in no manner hurt by the operation of rule 16 (5). 
This was conceded by the learned Advocate-General for the petitioners.” 


The result was stated at page 614: 


“Tt must be held that the provisions of the Madras Gencral Sales Tax Act and the Rules except 
rule 16 (5) are intra vires and valid and not abnoxious to Article 14”. 


This decision was taken upon appeal to the Supreme Court whose Judgment is report- 
ed in Syed Mohommad & Co. v. State of Andhrat. Das, J., (as he then was) who deli- 
vered the judgment of the Court said : 

“Lastly the learned Advocate urges that rule 16 (5) clearly contravenes the provisions of section 
5 (vi) of the Act. This sub-rule has been held to be ultra ores by the High Court and, indeed, the 
learned Advocate-General, Madras did not in the High Court, as before us, dispute that rule 16 (5) 
was repugnant to section 5 (vi). That sub-rule however affects only unlicensed dealers and the 
appellants who are admittedly licensed dealers are not affected by that sub-rule. Further it has not 
been suggested. before us that the appellants were ever called upon to pay any tax on purchase of 
hides or skins in respect of which tax had been previousl id by some prior purchasers, ‘That 
sub-rule is clearly severable and cannot affect the validity of the 1ules which may otherwise be within 
the ambit of the Act.” 

Thus it was made clear that rule 16 (5) was ultra vires of the rule making power 
because it contravened section 5 (vi). It should be unnecessary for us to supplement 
the decision of this Court or of the Supreme Court by finding other grounds to sup- 
port that decision.” Still we take leave to point out that section 5 (vi) contemplates 
a series of successive dealers in hides and skins and provides that in these series of 
sales, the tax should be levied only at a single point and leaves it to the rules to 
prescribe that single point. Under rule 16 the single point has been fixed as either 
(1) the last purchase by the tanner who tans which purchase was the last dealing in 
the goods before they ceased to be untanned hides and skins, or (ii) the last purchase 
before the goods cease to be in the State by being exported as untanned hides and 
skins. Under this scheme of levy of tax at a single point, the last purchaser is enti- 
tled to insist that the goods on the purchase of which ke is called upon to pay the tax 
had not alreađy been subjected to tax at the hands of any other dealer. Suppose 
there are a series of dealers whom we shall call, 4.B.C.D.E and F, F being the last 
purchaser who actually tans the goods and who according to rule 16 (2) would have 
to pay the tax. IfF were a licensed tanner he is entitled to insist by reason of section 
5 (vi) that the goods which he has purchased have not been subjected to tax at the 
hands of A to E whether those dealers are licensed or unlicensed. That is the scheme 
of the single point taxation envisaged by section 5 (vi). The entire idea behind this 
provision in regard to hides and skins is based on this well-known fact that the com- 
modity is usually the subject of export; and the favourable treatment is designed 
to prevent any unreasonable rise in the price of these goods consequent on multi- 
point taxation, in which event the goods from this State would not be able to com- 
pete on equal terms in the world market. This was pointed out in Syed Mohamed & 
Co. v. The State of Madras*, If this were the basis of the provision, the invalidity of 
rule 16 (5) of the Turnover and Assessment Rules would follow from its violating 
the basic provision of section 5 (vi). 

If rule 16 (5) were invalid for the reason we have set out above, the question 
that arises, is, whether rule 5, in the form in which it is*found and of which rule 16 
(5) was the logical consequence, can be held to be valid. Mr. Venkatasubramania 
Ayyar, learned counsel for the petitioners urged that though dealers in hides and 
skins might be compelled to take out licence and pay license fees therefor, the provi- 
sion in the rule, that the holding of a licence was necessary in order to confer the 
benefit of a single point taxation, was not a condition contemplated by section 5 
and would be inconsistent with its main purpose. We see considerable force in this 

ent both independently by itself and as following logically from the decision 
holding that rule 16 (5) was ultra vires the rule making authorities as being in con- 
travention of section 5 (vi). 





-1. (1954) 1 M.L.J. 619: 1954 S.G.J. 390 (S.C.). 2. (1952) 2 M.L.J. 598. 
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Learned counsel for the petitioners presented this point also from another as- 
pect. Section 5 contains six sub-clauses and the exemptions or the lifting ef the 
charge imposed by section g fall into two categories. Sub-clauses. (i) (iii), and (v) 
deal with what could be called personal exemptions that is exemptions, based upon 
considerations personal to the dealer; and in the case of dealers falling within 
that category particular transactions are exempted. Thus for instance the trans- 
actions in handspun yarn and cloth woven on handlooms wholly with handspun 
yarn are exempted by sub-clause (1) 


“ provided the person who claimed exemption was one who was carrying on business solely 
: ? 


in such commodities.’ 


But when one comes to sub-clause (ii), (iv) and (oi) it is the commodity that is 
exempted or gets the benefit of some favourable system of taxation. His conten- 
tion was that in these cases comprised within sub-clauses (ti) (iv) and (vi) and parti- 
cularly the last one, the exemption looks to the commodity and is of an “ imperso- 
nal” character. The argument further was that it was the intention of the legis- 
lature, as gathered from the purpose and object in enacting sub-clause (vi) that the 
scope of the exemption, which was designed to prevent a rise in the price of a commo- 
dity which was of value in international trade, could not be restricted by reason of 
the personal qualifications or disqualifications of the persons who effected such sales. 
In our opinion, this argument also is well founded. The restrictions and condi- 
tions to be prescribed ought to be consistent with the main purpose of the sub-clause, 
namely, providing for a single point at which the tax should be levied. This 
construction does not, however, render the reference to licence and licence fees; 
otiose. Ifsuch licensing is validly made compulsory those who fail to take out the 
licence might be penalised by the usual methods of enforcements, namely prosecu- 
tion with the resultant fine or imprisonment. In other words, the penalties that 
might be imposed for breach of a condition ought to be personal and cannot extend 
to deprive the commodity of the benefit of the single point taxation. So viewed, 
it would be clear that the frame of rule 5 of the General Sales Tax Rules, which 
restricts the benefit of the single point taxation to those who takt out licences, 
is contrary te the provisions of section 5 (vi) which do not contemplate such a condi- 
tion being imposed and would appear to forbid the imposition of such a restrictive 
condition. This conclusion that we have reached as to the proper interpretation 
of the opening words of section 5 is exactly identical with the ration on the basis 
of which this Court held rule 16 (5) of the Turnover and Assessment Rules to be 
invalid. 

We have reserved to the last an argument of the learned Assistant Government 
Pleader who invoked the provisions of section 6-A as assisting him in this matter. 
It will be seen from the frame of that section that it is inapplicable to the case of a 
condition couched in the form which rule 5 of the General Sales Tax Rules has 
adopted. Section 6-A runs thus : 


“ If any restrictions or conditions prescribed under section 4 or notified under section 6 are 
contravened or are not observed by a dealer, orin case a condition so prescribed or notified requires 
that a license shall be taken out or renewed if a license is not taken out or renewed by the dealer or 
if any of the conditions of a license taken out or renewed by him are contravened or are not observed, 
the sales of the dealer, with effecffrom the commencement of the year in which such contravention 
or non-observance took place, may be assessed to tax or taxes under section g, as if the provisions of 
section 5 or of the notification under section 6, as the case may be, did not apply to such sales and 
notwithstanding that a license, if any, taken out or renewed by the dealer continued or continues to 
be in force during the year ”. 

In order to apply the pa portion of that section, namely, that the provisions 
of section 5 would not apply to sales by unlicensed dealers, one of three conditions 
should be satisfied ; (1) the restriction or a condition prescribed under section 5 
should be contravened or should fail to be observed by a dealer; (2) alternatively 
where a condition prescribes that a licence shall be taken out or renewed, the dealer 
fails to take out or renew the license; and lastly (3) where a dealer takes out a license 
but contravenes or does not observe the conditions of the licence. It is only in one 
of these three classes of cases that the last portion of the section comes into play. 
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In the case of a dealer in hides and skins, under the rules as they stand the taking 
out gf a licence is not compulsory. This was pointed out by the Full Bench in Hajee 
Abdul Shukoor & Co. v. State of Madras}, Hence the second alternative is inapplica- 
ble. As the dealer in the present case has not taken out a licence the first and third 
alternatives are not attracted. It follows that section 6-A has no application at 
all to the present case. 


Before concluding it is necessary to refer to the judgment of a Bench of the Andhra 
High Court which had dealt with an identical question with which we are concerned 
and on which some reliance was placed by the learned Assistant Government 
Pleader. That decision rendered in W.A. No. 2 of 1955 has not been reported yet. ? 
Subba Rao, C.J. who delivered the judgment has reached a conclusion just the oppo- 
site to that which we have reached. If analysed, that decision in favour of the State 
was rested on three bases. First, that rule 16 (5) of the Turnover and Assessment 
Rules was intra vires and valid. They have held that the observations in the 
judgment in Syed Mohamed & Co. v. The State of Madras*, as regards the validity of 
rule 16 (5) were merely obiter and proceeded upon a concession by the Advocate- 
General before this Court as well as before the Supreme Court. (2) Secondly 
that section 6-A is applicable to the case of a dealer who did not take out a license 
for dealing in untanned hides and skins. Lastly they appear to doubt the correct- 
ness of the decision of the Full Bench in Hayee Abdul Shukoor & Co. v. State of Madras', 
though they have reserved their final opinion on the law as enunciated in that case 
as regards the liability to tax of licensed dealers in regard to purchases from unlicen- 
sed dealers. With respect to the learned Judges we are unable to agree with any 
portion of the reasoning in their judgment. The decision of the Full Bench of this 
Court is binding upon us; but even apart from that we still feel that it was the only 
answer possible to the question propounded. Coming to the validity of rule 16 (5) 
we are clearly of the opinion, that it was a point expressly decided by this Court 
though no relief flowing from the decision of that question was granted to the peti- 
tioners. In a sense it might be obiter; still it was a considered and a definite opinion 
that was expressed by this Court. We are unable to uphold the argument, that the 
Court did not apply its mind to the question to reach the conclusion that it expressed 
in the judgment. No doubt the learned Advocate-General did not seek to support 
the validity of that rule, but we are satisfied that he did so only after argument and 
when he found that a contrary position was unsupportable. We further feel that 
even in the Supreme Court the same thing happened. From what we have stated 
earlier in the judgment it appears to us that the concession by the Advocate-General 
did not proceed upon any mistake and was fully justified. 


If rule 16 (5) was, as we hold, ultra vires on the ground that it was in contraven- 
tion of section 5 (zt), that reasoning would deprive rule 5 of the General Sales Tax 
Rules of its validity, and therefore no reliance can be placed upon the manner 
in which that rule confines the benefit of the single point taxation to licensed dealers. 
Again with respect we are unable to agree with the learned Judges of the Andhra 
High Court on the construction which they have placed on the opening words of 
section 5 as permitting a rule in the form in which rule 5 of the General Sales Tax 
Rules is now found. 


We have already stated enough to show that in our opinion section 6-A has no 
application to a rule framed in terms of rule 5 of the General Sales Tax Rules. 


The learned Government Pleader lastly urged an objection that the petitioners 
ought to have resorted to the usual remedies by way of appeal etc., to the Tribunals 
under the Act and that we should, in our discretion, decline to entertain the petition. 
We are not prepared to uphold this objection. It is conceded that this is a matter 
of discretion and not any absolute rule of law that bars our jurisdiction. The ques- 
tions raised are of great importance and complexity and if the point made by the 
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assessee were upheld it would mean that rule 5 of the General Sales Tax Rules 
is invalid. This is not certainly a ground which the assessee could put forward before 
the Tribunals constituted under the Act, and therefore we consider that the petitioners 
were entitled to approach this Court for relief in the present case. ° 


The Writ Petition succeeds and the rule is made absolute. The assessment on 
the petitioners made by the Deputy Commercial Tax Officer will be set aside; 
the petitioners are entitled to their costs. Counsel’s fee Rs. 200. 


R.M. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusna GovinpA MENON anb Mr. Justice RAMASWAMI. 
The State of Madras through the District Collector of 


Tirunelveli .. Appellant* 
v. 
Messrs. Ramalingam & Co., through one of the Partners, 
A.V. Samuel .. Respondent, 


Madras General Sales Tax Act (IX of 1939), sections 2 (h) and 3—*“ Sale ”—Sale of goods by merchant 
in Madras to foreign buyer—Letter of credit opened by foreign bank on behalf of buyer in local Bank—Payment 
of 95 fe cent. of price to seller by local bank on presentation of bill of lading, invotce, etc.—Bill of exchange drawn 
by seller payable go days hence for 95 per cent. of the prics—Situs of sale—Sale of Goods Act (III of 1930), 
sections 19 and 25 (2) and (3). 

The respondent firm a dealer in fibre in the State of Madras entered into contracts with foreign 
firms for sales of quantities of fibre which are purchased by the respondent in open markets in India 
or it orders manufactured goods. After the goods are shipped tie respondent obtained a bill of 
lading, made out in the firm name, as shipper, endorsed it in blank and drew a bill of exchange and 
invoice. At the instance of the foreign buyer a recognised exchange bank in that country opened 
a letter of credit with a local bank for a certain sum of money and, when the goods were shipped 
the respondent presented the bill of exchange payable go days hence, with the invoice and the ship- 
ping documents to the local bank who would pay the respondent (seller) 95 per cegt. of the amount 
stated jn the invoice, and the local bank would forward the documents to the foreign bank at whose 
instance they had agreed to pay the money. When the goods reached the foreign port and the shi 
ping documents were received by the foreign bank, the buyer paid the invoice amount in the bills 
after taking delivery of them, and recovered the goods when unloaded. The prices fixed were either, 
C.LT. or C.F. In their advice to the respondent about the opening of the letter of credit the local 
bank informed the respondent that they accepted no liability for the undertaking and that their.advice 
did not release the seller from the liability attaching to the drawer ofa bill of exchange. 


The question arose whether the sale in such a case took place within the state of Madras or out- 
side it, 

Held: (1) that the Bank which opened the letter of credit was an agent of the exporter for the 
payment of the price of the goods to the exporter when the documents of shipping were handed over 


to the negotiatmg bank, which was an agent of the originating banker and was not an agent of 
the exporter ; 


(2) that under sections 19 and 25 (2) and (g) of the Sale of Goods Act when the bill of lading 
was transmitted to the buyer together with the bill of exchange, the moment the transaction took 
place there was a transfer of the title in the goods to the buyer, and when the negotiating bank as 
agent of the buyer paid the seller go per cent. of the invoice amount on receipt of the shipping docu- 
ments, the bill of ladıng and the bill of exchange, title to the goods passed to the buyer and the sale 
was effected within the State of Madras. 


Commissioner of Income-tax, Madras v. Mysore Chromite, Lid., (1 S.G.R, : (1 5.C.J. 
185 : (1955) 1 MLJ. (S.C.) 98 distinguished. nee) Be MS a 


Chandanmull Benganey v. National Bank of India, Ltd., (1923) LL.R. 51 Cal. 43, Mambre Saccharine 
Co. v. Corn Products Co., (1919) 1 K.B. 198, Urquhart Lindsay and Co. v. Eastern Bank, Lid., (1922) 1 K.B. 
318, Prinz Adalbert, (1917) A.C. 586, J. H. Rayner and Co., Ltd. v. Hambro’s Bank, (1943) 1 K.B. 37, 
King, v. Dominion Engineering Co., Lid., A.I.R. 1947 P.C. 94, Jayarama Cheitiar, In re, (1948) 1 M.L.J. 
161 : LL.R. (1949) Mad. r21 : A.LR. 1949 d. 121, referred to. 


Halsbury’s Laws of England, Simonds Edn. Vols. 2 and 29, Chitty on Contracts, 21st edition 
Cheshire and Law of Contracts (1945), referred to. 


Gase-law discussed. 








* Appeal No. 256 of 1951. 5th March, 1956. 
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Appeal against the Decree of the Court of the Subordinate Judge of Tuticorin, 
dated roth October, 1950 and passed in O.S. No. 36 of 1949. 


‘The Assigtant Government Pleader (K.:Veeraswami) for Appellant. 
S. Ramachandra Ayyar, for Respondent. 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—This ap arises out of a suit for the recovery of a sum of 
Rs. 10,485-3-4 collected by the Government of Madras as sales-tax from the plaintiff 
for the year 1945-1946, on the ground that such collection was ultra vires and illegal, 
because the export trade of the plaintiff during that period was not assessable to 
any sales-tax prior to the amendment by Act XXV of 1947. 


Tx the plaint, a list of several exports giving the names of the constituents and 
the net turnover deducting the freight, and the nature of the contracts have been given 
and it is stated that the order of assessment of exports detailed there was wholly 
ultra vires and beyond the powers of the Government. The lower Court agreed with 
the contentions raised by the plaintiff with regard to a refund of the sum of Rs. 10,325 
and decreed the suit to that extent. The State of Madras, through the District 
Collector, ‘Tirunélveli, isthe appellant herein. 


“Exhibit A-7 contains a list of exports to various foreign countries and the amount 
of money.for which each transaction was entered into. There are.17 transa- 
ctions listed, therein to. the total tune of over Rs. 10 lakhs. Items 1 to 5 in that docu- 
ment deal with contracts for selling fibre to firms in London and Exhibits A-8 
to A-12. also. relate to these contracts. Items 6 to 8 are with respect to the sale of 
goods to firms in Australia and Exhibits A-13 to A-15 deal with them. Items 9 
and ro are purchases by Egyptian firms and Exhibits A-16 and A-17 relate to them. 
Items 11 to 13 are with respect to sale of goods, to New York firms, and Exhibits A-18 
to A-20 deal with them. Items 14.to 17 deal with the sales of goods to Colombo 
and we are not concerned with those transactions in this cape It is conceded 
by the appellant that the appeal does not relate to the three transactions with Golom- 
bo and one of the transactions with Egypt. é 


According to P.W. 1, one of the partners of the plaintiff-firm, the mode of trans- 
actions is. in the following manner, Contracts are entered into by correspondence with 
foreign firms for the sale of quantities of fibre, which are purchased by the plaintiff in 
open markets in India, or they order manufactured goods. After the goods are 
shipped, the plaintiff obtains a bill of lading made out in their name as shippers, 
and draw a bill of exchange along with the bill of lading and invoice. At the instance 
of the foreign buyer a recognised exchange bank in that country opens a letter of 
credit with a local bank for a certain sum of money, and when goods are shipped the 
plaintiff draws a bill of exchange payable go days hence, presents the same with the 
invoice and the shipping documents, to the local bank, who would pay 95 per cent. 
of the amount stated on the invoice, and the documents are handed over to the local 
bank, who would forward them.to the foreign bank on whose instance, they have 
agreed to pay the money ; when the goods reach the foreign port, and the shipping 
documents along with the bill of exchange and the invoice are received by that foreign 
bank, the buyer pays the invoice amount on the bills after taking delivery of them 
and recovers the goods when they are unloaded. It is also stated that the bill of 
lading is made out in the name of the consignor as the shipper, and also endorsed 
in blank. The prices fixed are either C.I.F. that is cost, insurance and freight; 
or C.F. that is cost and freight alone insurance to be paid by the purchaser. It is 
stated that there is no actual delivery of goods but only of documents of title to the 
goods, to the foreign buyer. The contracts are stated to be D.P., that is demand 
on payment. Where the contracts are C.I.F., price includes insurance money paid by 
the seller, it is C.F. where the buyer pays the insurance charges. It is stated by 
P.W. 1 that the credit opening bank opens credit on behalf of the purchasers, and 
those banks are not known to the sellers at all. : 


Exhibits A-9. to A-12 which. deal-with the export of goods to London, where the 
buyer. ix Hindley..and.Co., show the nature of the transactions. Exhibit A-8 contains 
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a copy of the original letter of credit held by the National Bank of India, Tuticorin, 
and the terms are mentioned there. In short the correspondence shows tha® the 
local branch of the National Bank of India informs the plaintiff that they are in 
receipt of advice from their London officer that the latter have received from Messrs. 
Hindley & Co., London, an undertaking to honour the bills drawn by the plaintiff 
on Messrs. Hindley & Co., to the extent of a sum of money being 95 per cent. of the 
invoice value of certain goods on the following conditions which are : bills to be 
drawn payable go days after sight and to be accompanied by invoices, full sets on 
board bills of lading made out to order and blank endorsed representing shipments 
of various quantities of goods, etc., and insurance including war risk with unlimited 
transhipment covered in London. Such shipping documents are to be delivered 
on payment of the bills which should bear the clause, ‘drawn under N.B. I. credit 
numbers dated so and so.’ There is a clause in that document to the following effect : 


“ Please note that the bank accepts no liability for the above undertaking and that this advise 
does not release you from the liability attaching to the drawer of a bill of exchange.” 


There are similar clauses in other docments as well. 


The learned Subordinate Judge was of the opinion that the title in the goods 
passed to the purchaser only.when they paid the money to the bank, which opened 
the letter of credit and took delivery of the documents, that is, the sale took place 
in a foreign country and not in India. According to the learned Judge the foreign 
banks on whose credit bills are negotiated are not agents of the buyer for the purpose 
of inferring that the right in the goods had passed to the buyer on the mere handing 
over the shipping documents to the negotiating bank in Inda. Such being the case, 
the learned Judge was of opinion that the intention gatherable from these transac- 
tions is that the seller has reserved to himself the jus disponendi, or the right of dis- 
posal of the goods. He further held that the question that foreign banks have issued 
letters of credit to the local bank on behalf of the buyers is not indicative of the foreign 
bank’s acting as agents of the buyer for the purpose of inferring that by the act of 
delivery of the documents the negotiating bank’s right in the property has passed, 
because letters of credit are only for the purpose of enabling the seller to negotiate 
their bill upon the shipment of the goods, without waiting for the goods or the docu- 
ments reaching the foreign country. The question which we have to decide is 
whether the sale takes place within the State of Madras or outside it. 


The learned Assistant Government Pleader contends that when the foreign bank 
opened a letter of credit and authorises the negotiating bank in India to pay 95 per 
cent. of the invoice price, on presentation of the shipping documents, the invoices 
and the bill of lading drawn on the foreign buyer, the property in the goods passed 
to the buyer, and therefore, the sales-tax is payable in the Madras State. On the 
other hand, the learned counsel for the plaintiff-respondent contends that when a 
bill of lading is taken in the name of the seller as in the present case, the intention 
is that the seller does not want to part with the title, and that is why it is not taken 
in the name of the buyer, in which case alone the title would pass. It is also urged 
that the discounting of the bill with the negotiating bank is only purchasing or takin 
endorsement on the bill of, exchange by the bank, and if the bill is deread 
at maturity, the endorsee bank has got the right of recourse against the drawer. 
The handing over of the bill of exchange endorsed in blank to the negotiating bank 
is for the purpose of delivery of the bill of lading to the buyer if he pays or meets the 
bill of exchange. Further the bank is not authorised to hand over the bill of lading, 
if the buyer has not honoured the bill of exchange by payment on demand. In. 
that case the bill of lading remains the property of the seller, who is liable as the. 
drawer of the dishonoured bill to the negotiating bank. The assets of the seller, 
namely, the bill of lading will be subject to the banker’s lien in case the drawee 
does not pay the endorsee bank, and even if a lien exists the propgrty still remains 
with the seller. : ; 


- We'have, therèfore, to see what is the effect of the opening of a letter of credit. 
According to the learned counsel for the respondent, a letter of credit is giving ‘credit: 
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facilities to the seller on the request of the buyer, who is only a surety and to whom 
in tþe ultimate instance resort is to be had. That being the case neither the bank, 
which opens a letter of credit, nor the negotiating bank is the agent of the buyer to 
pay the money to the seller, especially since the business is the bank’s own, but it 
takes a surety from the buyer before the banking business is done. 


In these circumstances, we have to clearly understand the legal relationship 
that exists between the buyer and the issuing banker, as well as the paying banker 
and the seller. In Halsbury’s Laws of England, Simond’s Edition, Vol. 2, at page 
213, a letter of credit is defined as an undertaking by a banker to meet drafts drawn 
under the credit by the beneficiary of the credit in accordance with the conditions 
laid down therein. A letter of credit may be addressed (i) as in a traveller’s letter 
of credit, to all the issuing banker’s correspondents throughout the world. We 
are not concerned with such a state of things here. Where the credit is designed 
to facilitate trade to the beneficiary, the relationship that exists between the buyer 
and the issuing banker is stated to be as follows : ` 


“ Para. 399-—The buyer who pursuant to his sales contract, instructs his banker to open a 
credit undertakes to put the banker in funds, providing the documents against which the banker 
pays are what the buyer calls for. The banker is bound to apply the funds to the purpose to which 
they are appropriated ; but if he fails before this is done, the buyer has only a right to prove. The 
banker must comply rigidly with his instructions, and the same applies to the paying banker (if there 
be an intermediary banker), the latter being indemnified by the former ıf he complies strictly with 
the instructions. There is ordinarily no privity between the buyer and the paying (intermediary) 
banker.” 

As between the paying banker and the beneficiary, which is the seller, the rela- 
tionship is found in paragraph 401, at page 216: 

“The contract between the paying banker and the beneficiary depends upon the terms in which 
the former’s promise to pay is couched ; it becomes bin , in the case of a confirmed creditor, that 
is, an irrevocable credit which has been confirmed by the intermediary or paying banker, as soon 
as the beneficiary acts on the strength of it.” 


In Chitty on Contracts, 21st edition, the nature of letters of credit, their vari- 
eties and the relationship between the banker and seller, the exporter, and the purchaser 
are described at page 185, onwards. In paragraph 350 at page 196, it is stated 
that where the correspondent does not assume sole liability but forwards to the ex- 
porter with or without confirmation a letter of credit issued by the originating banker 
an agency relationship is more easily imputed. In para. 353, the relationship between 
the originating or the correspondent banker and the exporteris discussed. From the 
observations of Goddard, Lord Justice, in 7. H. Raymer & Co., v. Hambro’s Bank Ltd. 
one can see the exact jural relationship that exists between the originating banker, 
and the importer, and it is to the effect that the origmating banker is employed by 
the importer on a remuneration to pay money for the importer under certain con- 
ditions, The result would be that the bank which opens the letter of credit is an 
agent of the importer for the payment of the price of the goods to the exporter, when 
the documents of shipping are handed over to the negotiating bank, which is an agent 
of the originating banker. The position, therefore, is this, ‘The importer in a foreign 
country employs a bank in his place by supplying it with funds or securities to be 
deposited to open a letter of credit and in doing so, the originating banker becomes 
an agent of the importer. In turn the originating banker may use their agents as 
negotiating bankers to pay the money to the exporter. 


The nature of the particular form of the letter of credit, with which we are 
concerned, has been the subject of a decision in Chandanmull Benganey v. National 
Bank of India2, where both the learned Judges define the import and effect of ordinary 
letters of credit. Rankin,’ J., (as he then was) at page 58, lays down the law in 
the following terms :— aoe 


“In order thatthe main purpose may be effected, it is every day business for the buyer to arrange 
with a bank to consent that the seller shall draw on the bank for the purchase price. In this, the 
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common form of a banker’s credit, the drawee is the bank and when this procedure is adopted: then 
in ordinary times the seller is not only sure of being paid ultimately, but he will have little difficulty 
in getting his drafts negotiated at once. Letters of credit, are, however, by no means restricfed to 
this form, and in particular there is another form or type of banking facilities, under which the pur- 
chaser arranges not “that a bank shall be ultimately responsible for payment of the @rafts but merely 
that when the seller draws upon the buyer he will be able to negotiate his draft with a particular 
bank. Such negotiation is in1tself an important credit facility, and it may be important to an exporter 
who contemplates making different consignments of goods under a contract to know that this facility 
will be afforded to him for all his consignments and is not likely to be withdrawn in the middle of the 
transaction. Apart from these considerations it has to be noticed that a bank will frequently be in- 
structed as agent for another bank, or firm, to advise an intending seller of the fact that for certain 
business between the seller and other people, facilities for negotiation of bills will be afforded or are 
likely to be afforded by the advising bank.” 


There can, therefore, be no doubt that when the plaintiff drew the bill on the 
foreign buyer and had g5 per cent. of the price of the goods paid by honouring the 
bill by the negotiating bank on behalf of the issuing bank, the transaction is as if 
the buyer at the other end has constituted the issuing bank as his agent for the pur- 
pose of paying the part of the purchase price to the seller as and when the goods 
are shipped. We have also to remember that the contract is C.I.F. in most of the cases, 
which would mean that the cost price would include the price of the goods, insurance 
and freight, and that is paid in advance by the seller, which will be paid over to 
him by honouring of the bills drawn by him on the buyer. Where the contract is 
C.F., the insurance is paid by the purchaser, and for any loss in transit, the purchase 
will be indemnified by the insurers. 


From the statement of the principles applicable to the present case, we have 
to find out, after applying the provisions of the Sale of Goods Act as to when the pro- 
perty in the goods passed to the purchaser. According to section 19 of the Sale of 
Goods Act, where there is a contract for the sale of specific or ascertained goods, 
the property in them is transferred to the buyer at such time as the parties to the 
-contract intend to be transferred, and for the purpose of ascertaining the intention 
of the parties regard shall be had to the terms of the contract, the conduct of the 
parties and the circumstances of the case. Section 20 to 24 deal with the rules for 
ascertaining the intention of the parties as to the time at which the property in the 
goods passed to the buyer. Section 23 sub-clause (2) of the Act lays down that where 
in pursuance to the contract the seller delivers the goods to the buyer or to a carrier 
or other bailee for the purpose of transmission to the buyer, and does not reserve 
the right of disposal, he isdeemed to have unconditionally appropriated the goods. 
We are concerned in this case with section 25, sub-clauses Se ese (3). Sub-clause (2) 
lays down that where goods are shipped and by the bill of lading goods are deliverable 
to the order of the celle or to his agent, the seller is prima facte deemed to reserve 
the right of disposal. Sub-clause (3) says that where the seller of goods draws on 
the buyer for the price and transmits the bill of exchange and the bill of lading to 
the buyer together, to secure the acceptance or payment of' the bill of exchange, the 
buyer is bound to return the bill of lading if he does not honour the bill of exchange 
and if he wrongfully retains the bill of lading, the property in the goods does not 
pass to him. This would mean that where the bill of lading is transmitted to the 
buyer together with the bill of exchange for acceptance, the moment the transaction 
takes place there is a transfer of the title in the goods to the buyer, if he honours 
the bill of exchange. But where the bill of exchange: is-not honoured and the. bill 
of lading is wrongfully retained, the title in the goods does not pass to the buyer. 
If we consider the fact that the payment of the price by the negotiating bank on 
the receipt of the shipping documents, the bill of lading and the bill of exchange, 
is done as the agent of the buyer, then there is no difficulty in holding that the title 
in the goods would pass when part of the price is paid. 


On behalf of the Respondent our attention was drawn to the decision’ of the 
Supreme Court in The Commissioner of Income-tax, Madras v. Mysore Chromite. Lid.,1, in 
which their Lordships held that with regard to the claim: of the Government to 





1. + (1955) S.C.J. 185. 
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levy income-tax on poet at the earliest the property in goods passed in London 
where the bill of lading was handed over to bu er’s Bank against the acceptance 
of the relative bill of exchange and accordingly the sales took place outside British 
India and e4? hypothesi the profits derived from such sales arose outside British India. 
The difference between the facts of this case, and what we have to consider, is that 
the bill of exchange there was drawn on the buyer’s bank, where the letter of credit 
had been opened and negotiated with the bank in India, who are the bankers of the 
assessee company, and who used to credit the assessee-company with the amount 
of the bill of exchange. In that case it cannot be held that the negotiating bank 
was the agent of the buyer, and that fact shows the differences between the instant 
case and that which their Lordships of the Supreme Court had to consider. 

The nature of a C.I.F. contract is discussed in extenso by McCardie, J., 
in Manbre Saccharine Co., v. Corn Products Co. In that case the learned Judges held 
that a vendor under a C.I.F. contract for the sale of goods who was shipped the 
appropriate goods under a proper contract of carriage and obtained the proper 
documents, can effectively tender those documents to the purchaser notwithstanding 
that he knows at the time of such tender of the loss of the goods. The principle 
that can be gathered from this decision is that when the vendor ships the goods 
he has done everything expected of him, and for the loss of the goods during carriage 
he is not responsible, which would mean that the title in the goods passed to the 
buyer as and when the goods are shipped. 

Considerable help can also be got from the judgment of Rowlatt, J., in 
Urquhart Lindsay & Co., v. Eastern Bank, Limited*, for finding out as to when the title 
in a goods passed. In tbat case the facts are succinctly stated in the head-note 
as follows : 


“ The plaintiffs entered into a contract with buyers in Calcutta to manufacture and ship machi- 
nery by instalments over several months at agreed prices, but subject to a stipulation that should 
the costs of labour or wages increase, there should be a corresponding increase in the purchase price. 
The buyers were also to open a ‘confirmed irrevocable credit’ in favour of the plaintiffs with a bank 
in his country, and to pay for each shipment as it took place. In pursuance of this arrangement the 
defendants, who were the buyers’ bankers in London, wrote to the plaintiffs statmg that they would 
pay bills drawn on the buyers to the extent of £ 70,000, the bills to be accompamed by documents 
and to be received before April 14, 1921, ‘this to be considered a confirmed irrevocable credit’ 

The plaintiffs shipped two instalments under the contract and received payment under the letter 
of credit. The buyers then found that the invoices inlcuded an increase in the purchase price on 
account of wages and material, and instructed the defendants only to pay so much of the next invoices 
as represented the original prices. The defendants accordingly refused to pay the bill presented on 
the next shipment and the plaintiffs then cancelled the contract, claiming damages from the defen- 
dants as on a repudiation by the buyers, held that, the credit being irrevocable, the refusal of the 
defendants to take and pay for the particular bills on presentation of the proper documents constitu- 
ted a repudiation of the contract as a whole, and that the plaintiffs were entitled to damages so reckon- 
ed. The basis of this form of banking facility is that the buyer is taken, as between himself and the 
banker, to accept the seller’s invoices as correct. Any adjustment must be made by way of refund 
by the seller and not by way of retention by the buyer.” 8 

It is clear from this that when the defendant bank refused to pay the bill pre- 
sented and the plaintiffs cancelled the contract claiming damages from the defendant 
as a repudiation by the buyers, the basis of the plaintiff’s claim for damages is the 
refusal of the buyers to accept the goods, for which the title has passed to the buyer. 
At pages 324 and 325 in assessing the damages the learngd Judge observed as follows : 

“The damages to which the plaintiffs are entitled are the difference between on the one hand 
the value of the materials left on their hands and the cost of such as they would have further provided, 
and, on the other hand, what they would have been entitled to receive for the manufactured machi- 
nery from the buyers, the whole being limited to the amount they could in fact have tendered before 
the expiry of the letter of credit.” 

This also shows that under such conditions, the title in the goods passed to 
the buyer. 

We may also refer to the observations of the Privy Council in The Pring Adal- 
bert?. It is unnecessary to refer to the facts but the observations of Lord Sumner, 
at page 590, are apposite. They are as follows: 
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“Particular arrangements made between shipper and consignee may modify or rebut these 
inferences, but in the absence of evidence to the contrary, and apart from rules which arise only out 
of a state of war existing or imminent at the beginning of the transaction, the general law infers under 
‘these circumstances that the ownership in the goods is transferred when the draft drawn agamstehem +s accepted. 


Thus it is the duty of the plaintiffs to show that there are circumstances, which 
would show that the title in the goods has not passed. 


Our attention was invited to the decision in Re Cargo S. S. Rappenfels!, where 
Jenkins C.J., had to consider the question about the passing of title in the case of a 
confiscation of enemy goods. The facts in that case show that when the bills of. 
exchange were discounted by the Mercantile Bank in Calcutta that bank did not 
do so as agents of the London bank. 


But it is urged on behalf of the respondent that because Exhibits A-8 and A-11 
refer to the fact that negotiating bank accepted no liability for the undertaking, 
and that their advice did not release the drawers of the bill of exchange from the 
liability attaching to an ordinary drawer of bill of exchange, it must be deemed 
as if the plaintiff did not intend to pass title in the goods. We do not think that 
any such inference is possible. 


In the view which we take, that the title in the goods pored to the purchaser 
‘as‘and when 95 per cent. of the purchase money was paid the sale took place in 
India and the appeal has to be allowed, and the suit dismissed but in the circu- 
mstances without costs throughout. 


Ramaswami, J.—I agree with the judgment just now delivered by my learned 
brother and on account of the importance of the subject I have the following to say. 


In regard to the instant sale, it is common ground that Explanation II to section 
.2 (h) of the Madras General Sales-tax Act, which was introduced to solve some of 
‘the difficulties in levying sales-tax, would not apply and that the definition of sale 
which we have got to consider is that laid down in clause (h), viz., that in a sale as 
defined in clause (4) the following characteristics must be present. * 


Theré must be : 

(a) a transfer of property 

(b) in goods 

(c) from one person to another 

(d) in the course of trade or business 


(e) for cash, deferred payment, or other valuable consideration. 


It is difficult to determine the exact time and place of passing of property so 
as to attract the levy of sales-tax. Lord Macmillan in delivering the judgment 
of the Privy Council in King v. Dominion Engineering Co., Ltd.,? observed as follows : 

“ In imposing a sales-tax one of the difficulties which confront the legislature lies in the selec- 
tion of the point of time at which the tax shall attach and become due. In the case of an ordinary 
retail sale for cash across the counter of a shop the stages of agreement, appropriation of the goods 
to the contract, delivery, payment of the price and passing of property are all practically simulta- 
neous. Butin more complicated transactions for the sale of goods to be produced or manufactured 
these stages may be spaced in time in various ways.” 

The definition of sale in section 4 (1) of the Sales of Goods Act is much simpler 
and more narrow. It runs as follows: . 


¿© A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer the 
property ın goods to the buyer for a price........ a i 


Govinda Menon, J., observed in Jayarama Chettiar, In re.? 


© “The definition of ‘sale’ in the General Sales-tax Act is, in my opinion, mach wider in scope 
and amplitude than ın the Sale of Goods Act. According to this latter Act a contract ofsale of goods 
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g. AIR. 1947 P.G. 94. 121. i ' . Peu 


Ty ° STATE OF MADRAS 2, RAMALINGAM & co. (Ramaswami, j.). got 


is a contract whereby a seller transfers property in goods for a price. The word ‘price’ is defined 
as mpney consideration for a sale of goods, so that in the case of a sale or contract of sale under the 
Sale of Goods Act it is an essential requisite that the consideration should be money. But in order 
to bring a transgction within the definition of the word ‘sale’ in the Madras General Sales-tax Act, 
it need not necessarily be that money alone should be the consideration.” 


But neither the Madras General Sales-tax Act nor the Sale of Goods Act tells 
us where this transfer of property takes place but only that when the transfer of 
property takes place the transaction would be a completed sale. 


It is now well-settled Jaw, whether under the English Sale of Goods Act or the 
American Uniform Sales Act, or the Indian Sale of Goods Act, which is based largely 
upon the English and American Acts, that the controlling factor in determining 
where the sale takes place is the intention of the parties. 


Halsbury’s Laws of England (II Ed., Vol. 29 para. 86) at pages 74-75 
has the following to say: 
“ The intention of the parties, as shown by the terms of the contract, the conduct of the parties 
and the circumstances of the case, determine the time when, and the conditions subject to which, 
the property in the goods is to be transferred. 


A contract of sale must, like all contracts, be construed as a whole. Accordingly, the property 
in the goods passes wheere the terms of the contract show a clear intention that it shall pass notwith- 
standing that there may be an express provision in the contract to the contrary. 


The rules which follow, other than the rule as to unascertained goods, are rules for ascertaining 
the intention of the parties as to the time at which the property is to pass to the buyer where the express 
contract is silent upon the point. They have no application where the question is expressly dealt 
with in unequivocal terms in the contract, but like all rules in the Act they will be given weight in 
construing an express contract which is ambiguous........ ” (Shaw v. Jofferey!, McEntire v. Crossley 
Brothers* and Warburton v. Stamp’)? 


46 American Jurisprudence, section 413 (Page 585-586) states : 


“The cardinal factor, according to both the Uniform Sales Act and the Common Law, upon 
which the passing of title between a seller and buyer depends is the intention of the parties. The 
Uniform Sales Act provides that where there is a contract to sell specific or ascertained goods, the 
property in therg is transferred to the buyer at such time as the parties to the contract intend it to 

transferred, and that for the purpose of ascertaining the intention of the parties, regardsshall be 
had to the terms of the contract, the conduct of the parties, usages of trade, and the circumstances 
of the cases. This is also the rule at common law. 


The parties to a contract of sale may expressly stipulate as to when title shall pass, and such a 
provision is ordinarily given full effect as between the parties. But since the parties do not always 
stipulate in such respect, the Courts have adopted, and the Uniform Sales Act has provided, certam 
rules for determining the intention of the parties, which rules are hereinafter discussed in particula- 
rity. These rules are designed to arrive at the intention of the parties as to the passing of title where 
such intention is not expressed clearly and defmitely, and must give way when the intention of the 

ies otherwise appears, Thus, the Uniform Sales Act states that the rules set out for the ascertain- 
ing of intention as to the passing of title apply ‘ unless a different intention appears’. Words in a 
contract of sale denoting a present or future transfer of title are given effect, but they do not conclusi- 
sively establish a perfected or executory sale where other provisions or circumstances evidence 
contrary intention. Thus, when such is apparently the intention of the parties, the contract is deemed 
executory although the instrument states that the propeity is ‘sold’ to the buyer, such word being 
construed as meaning ‘contracted to be sold.’ Conversely, although the contract ıs in terms of 
future time, as where it recites that the seller has agreed ‘ to sell’, it may constitute an executed con- 
tract of sale, if such was the intention of the parties and nothing remains to be done on the part of 
the seller, as between himself and the buyer, before the thing is to be delivered. 


The place where a sale is consummated has likewise been héld, in several instances, to depend 
upon the mtention of the parties. Ilinots C. R. Co. v. U. S.$, Beardsley v. Beardsley®, Heich v. Standard 
il Co.* and United States v. Woodruff.” 

55 Corpus Juris (section 531) at page 529 states that in general as between 
parties where neither the Statute of Frauds nor the right of creditors are involved, 
the question whether or not title is passed to the buyer and if so when, depends on 
the intention of the parties manifested at the time of the transaction or the making 
of the bargain ; the parties may make whatever agreement they see fit as to when 


e 
1. (1860) 13 Moo. P.G. 432. 5. 138 U.S. 262: 34 L.Ed. 928. 
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the title shall pass. The question of transfer of title always involves the intention 
on the part of the seller to relinquish all further claims or control as owner and on‘ 
the part of the buyer to assume such control with its consequent liabilities. This- 
intention may be either express or implied. Rolfe Hunts v. Mefiumber Co., + 
Merchants Grocery Co., v. Talladege Grocery®, Delaney v. Globe Shipbuilding Co.,3' 
Levinson v. Silverman*, Sempel v. Northern Hardwood Lumber Co.*. 


The Indian Law on the subject is contained in section 19 of the Indian Sale of 
Goods Act which corresponds to section 17 of the English Sale of Goods Act. Section 
18 (1) of the American Uniform Sales Act, see text of the Act, Appendix V, page 
457 of Rameshwar Dial, Indian Sale of Goods Act, and sections 78 to 84 of the Indian - 
Contract Act. The language of section 78 of the Indian Contract Act did not ex- 
press the law so clearly. Its interpretation gave rise to a conflict of opinion. It 
was held that as soon as a sale defined by section 77 has taken place property passes 
and an agreement between the parties postponing it till the price is paid is not valid : 
Scott v. Keshavlal’, Brij Coomaree v, Salamander”. The preponderant and the better 
view taken was that property passes when the parties intend it to pass, notwith- 
standing the defective and rigid language of that section. Abdul Aziz v. Krishna. 
Roy®, Herbert John Ames v. F. P. Virin®, Baty Nath v. Nandram}°, 


A contract of sale is a consensual act. The parties are free to settle any terms 
they please. And sub-section (1) of section 19 gives effect to that basic principle 
of the law of contract. In formulating that intention the parties may fix any time 
when the property is to pass. It may be the time of delivery, the time of payment 
of price, the time of the contract or any other point of time. 


It is for the Court to ascertain the intention of the parties. And sub-section ` 
(2) lays down a rule of guidance for them. The intention is to be gathered from 
the terms of the contract, the conduct of the parties and the circumstances of the 
case. Where the terms of the contract are reduced to writing, section g1 of the 
Indian Evidence Act comes into play. The primary evidence from which the in-: 
tention of the parties is to be gathered then becomes the document itse#f. Decisions 
in India as to how far evidence of conduct of parties to modify or vary or even to 
interpret the written terms of the contract is admissible is not uniform. Sub-section 
(2) tells of the material to be taken into consideration for ascertaining the intention 
of the parties. 


Sub-section (3) lays down the rules to be followed for appraising that material 
to ascertain that intention. They are not absolute rules, rigid and inflexible. They 
are only intended to aid the mind in the mental process involved in arriving at a 
legal finding of fact. The expression ‘unless a different intention appears’ refers to 
the intention of the parties. If the parties have indicated that all or any one of 
these rules is not to be applied to their case, the Court would respect that intention. 
Thus, the three sub-sections lay down the steps of a legal process. The Court is 
to find the intention of the parties on the material indicated therein with the aid 
of rules given in sections 20 to 24. 


In practice the method becomes this: The Court first collects the material 
by allowing the parties to give evidence of the terms of the contract, their conduct 
in relation to the contract and other surrounding circumstances. Then it sees 
as to which of the rules in sections 20 to 24 is applicable and how far the applica- 
bility of a particular rule is contra-indicated. 


In the English Act all the rules are given in one section. In order to under-: 
stand ‘them it is necessary to read them together. For applying them some of the- 
important points arising for determination are: 


1 8 Ala. 487: 62 S. 537 6. ALR. 1930 Bom. 529. ẹ 
2. 217 Ala. 334: 116 5. 356. i A.LR. 1932 Cal. 816. 
3. 175 Wis. 167. . (1916) LL.R. 44: Cal. 98, 
4. 89 Cal. 416. 9. ALR. 1924 Bont. 41. 
5. 142 Jowa 486, 10, ALR. 1926 Pat. 353. 
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(1) Is the contract conditional or unconditional ? If it is conditional, what 
is that or what are those conditions ? Do they relate to delivery of goods or payment 
of price? What is their importance as to a term of the contract? Did the parties 
intend the transfer of property at some future time and not at the time of the con- 
tract ? If so, has that time elapsed ? (section 4 (3) and (4) of the Act). 

(2) Does the contract relate to specific or ascertained goods (sections 20 to 22) 
or does it relate to unascertained goods? (section 29). 


(3) Were the goods in a deliverable state at the time of the contract or not ? 
(sections 20 and 21). 


(4) Where some act or thing remained to be done to or with reference to 
the goods at the time of the contract it has to be seen by whom it was to be done 
and the purpose for which it was to be done. Where the act is to be done by the 
buyer, the property may at once pass at the time of the contract as it is only for the 
satisfaction of the buyer. Where the act is to be done by the seller, it is to be seen 
whether it is done by him as seller or only as the agent of the buyer and on his behalf. 
In the latter case the sellers act is in fact the buyer’s and the passing of property 
is not postponed to the doing of that act. Where the act is to be done by the seller 
as seller, the purpose of the act is very important. Where it is to be done— 


(a) for ascertaining the goods and appropriating them to the contract, 
section 23 may apply and its conditions are to be fulfilled ; 
(6) for putting them in a deliverable state, section 21 may apply; or 
(c) for ascertaining the price, section 22 may apply. 
(5) Has the seller by the terms of the contract or appropriation reserved the 
right of disposal of goods until certain conditions are ed? (section 25). 
(6) Has there been delivery to (i) the buyer, (ii) to the buyer’s agent or 
(iti) to a carrier ? _If it was to a carrier, then whose agent he was or should be 


deemed to be in the circumstances of the case ? Was that delivery subject toa 
right of disposal ? (section 23 (2) and section 25). 


(7) Whether goods were delivered to the buyer on approval or on sale or 
return ? (section 24). (See Rameshwar Dial Commentary on the Indian Sale of 
Goods Act, 1930—(1953) Bhagirath Publications, New Delhi). 

Bearing these principles in mind if we examine the facts of this case, we find 
that the intention of the parties was that the transfer of property should take place 
within the State of Madras. 


The modus operandi of the sales in this case was as follows : Messrs. Ramalingam 
& Company, Fibre, etc., dealers, Thachar Street, Tuticorin, either directly or through 
approved brokers have contacted foreign buyers in London and elsewhere to pur- 
chase fibre and other raw products. The goods are specified, namely, No. 1 black 
dyed bristle fibre sizes 7 inches, 74 inches, 8 inches, 84 inches, etc., and by exchange 
cablegrams, the quality and quantity and purchase rates have been fixed and con- 
firmed, The Tuticorin dealers have further confirmed this by open letter. There 
are no conditions in any of these letters and the foreign firms have thereupon resorted 
to the machinery of financing which has been developed in recent times. 


In Cheshire and Fifoot’s Law of Contracts (1945) at page 283 it is pointed out 
how this special machinery for financing purchase of this description has been 
evolved : 


' “The course of international trade during and since the War of 1914 has opened a new gap 
between business requirements and legal mechanism. The exporter has found himself confronted 
with peculiar difficulties. He may be dealing with a buyer whose credit is doubtful, or at least un- 
known ; he may be faced with the possibility of sharp fluctuations in the rate of exchange between 
the formation of the contract and the date of payments ; and, even if free from these peculiar anxie- 
ties, neither he nor the buyer may wish to see their capital frozen during the time which must neces- 
sarily elapse before*the goods, despatched from the place of manufacture, can be sold by the buyer 
in bis own market : The Kronprinsessan Margareta’, To meet these difficulties it has become usual 





~ 
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to finance international trade by what are called Bankers’ Commercial Credits, From the lawyer's 
-point of view, and reduced to its simplest terms, the device involves three separate transactions. 


; (1) A clause is inserted in the initial contract of sale, whereby the seller requires payment in 
‘a particular manner. The buyer is to ask his bank to open a credit in the seller’s ff#vour, which shall 
remain irrevocable for a given time. 
' (2) The buyer makes an agreement with his bank, whereby the bank undertakes to open 
such a credit in return for the buyer’s promise to reimburse the bank, to pay a small commission 
and to give the bank a lien over the shipping documents. 

(3) The buyer’s bank notifies the seller that it has opened an irrevocable credit in his favour, 
to be drawn on as soon as the seller presents the shipping documents.” 


This is precisely the machinery which has been adopted in the instant case. 
On the sales by the Tuticorin firm having been settled by the buying London Firm 
the latter opened an irrevocable credit in favour of Ramalingam & Company, 
Tuticorin, for specified sums in sterling representing 95 per cent. of the net invoice 
amount with a London Bank. That London Bank instructed a branch bank at 
Madras that they had opened an irrevocable credit in favour of Ramalingam & 
‘Company, Tuticorin, for specific sums in sterling as against bills to be drawn payable 
go days after sight and to be accompanied by invoices, full sets of on board bills of 
lading made out to order and blank endorsed representing shipments of specified 
‘quantity of, for instance, five tons Tuticorin medium cut and dyed bassine 7 inches 
and 74 inches equally at 78 per ton in 1 cwt. (ballots) G and F United Kingdom 
Post Shipment June/July from Cochin freight paid or deducted and credit reduced 
accordingly—Freight basis 22nd May, 1945, insurance including War Risk with un- 
limited transhipment covered in London. Such shipping documents are to be 
delivered on payment of the bills which should bear the clause “Drawn under N.B. 1 
credit number cabled 24th May, 1945. Bills fulfilling the above conditions must 
‘be negotiated on or before—extended till goth April, 1946.” On receipt of this in- 
formation from the Madras Bank confirmed by them in writing the Tuticorin dealers 
complied with these conditions and despatched the goods. In the instant case it 
is also clear that there was no question of the purchaser verifying stock and approving 
the quality before taking delivery in London. In fact when goods of specified qua- 
‘lity are ordered and if the goods are not approved on verification the buyers can 
claim damages and this would not affect the sale. On receipt of the documents 
of title along with the Bill of Exchange the London Bank contacted the buyer 
‘who had opened an irrevocable letter of credit with them; and the goods have 
been cleared and the balance minus the commission, etc., due to the seller in Tuti- 
corin had been paid. I need not point out that unless otherwise agreed delivery ` 
of goods and payment of price are concurrent conditions, that is to say the seller must 
be ready and willing to give possession of the goods to the buyer in exchange for 
the price and the buyer must be willing and ready to pay the price in exchange for 
the possession of the goods. But it is open to the parties to agree to receive 5 per 
cent. of the price as one of the terms of the contract of sale subsequently and this 
will not in any way prevent the passing of the possession of the goods in accord- 
ance with the intention of the parties as soon as the 95 per cent. of the price is paid. 


These clearly establish that the intention of the parties was that the transfer 
of property should take plaĉe within the State of Madras. 


' The case put forward by the seller is that the credit opening bank acted as an agent 
of the seller and not as an agent of the buyer, that therefore until the transaction was com- 
.pleted by the London Bank receiving the bills of lading, etc., and cleared the goods 
in London, there would be no transfer of property completed and that the reser- 
ation in the letter of the Madras Bank acting on the instructions of the London 
Bank that the bank accepted no liability for the above undertaking, namely, that of 
.the London buyer to honour the bills of the Tuticorin seller covered by the irre- 
vocable letter of credit representing 95 per cent. of the invoice value and that this 
advice did not release the Tuticorin seller from the liability attaching to the drawer 
showed a fesefvation of the right of disposal and this affected the passing of property 
within the limits of the State of Madras, > ' 


oe 
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In order to find out whether the London Bank operated as an agent of the 
London buyer or as an agent of the Tuticorin seller, we must bear in mind the 
following considerations. I have already set out by means of an extract from 
Cheshire’s Law of Contracts how this machinery of commercial irrevocable letter of 
credit has come to be evolved. A letter of credit is in principle an undertaking by a 
banker to meet drafts drawn under the credit by the beneficiary of the credit in accor- 
dance with the conditions laid down therein. A letter of credit may be addressed 
where the credit is designed to facilitate trade to another specified banker called 
the intermediary banker and it may contain instructions to the intermediary banker 
either to advise the beneficiary of the credit without any commitment or to add his 
confirmatory undertaking to it in which case the beneficiary has the promise of both 
the bankers. A commercial letter of credit may be issued by cable ; where it is, 
it is usually confirmed in writing. The banker issuing the credit is called the issuing 
or opening banker ; the second banker, who advises the beneficiary, is an advising, 
negotiating, confirming or paying banker according to the role he plays. The buyer 
who pursuant to his sales contract instructs his banker to open a credit undertakes to 
put the banker in funds, providing the documents against which the banker pays are 
‘what the buyer calls for. It is only after this undertaking by the buyer to put the 
banker in funds and the latter is satisfied with the undertaking that the issuing banker 
issues the credit at the instance of the buyer through the banker of the other country 
instructing him to advise the credits to the beneficiary. These irrevocable credits, 
which is the type of the letter of credit with which we are concerned here, are not 
negotiable and are only available to the beneficiary. This letter of credit may not 
be assigned without the consent of the buyer. The issuing banker is bound to 
apply the funds for the purpose for which they are appropriated. Farley v. Turner), 
The banker should comply rigidly and the same applies to the paying banker (if 
there be an intermediary banker), the latter being indemnified by the former if 
he complies strictly with his instructions. Equitable Trust v. Dawson Partners?, 
South African Reserve Bank v. Samuel & Company®, Rayner v. Hambero*, Bank Melli Iran 
v. Barclay®, Where is ordinarily no privity between the buyer and the paying (in- 
terthediary) banker. Calico Printers Association v. Barclay’s®, The contract bttween 
the issuing or opening banker and the paying or negotiating (intermediary) banker 
partakes of a dual nature. The relationship is partly that of principal and principal, 
partly of principal and agent, mandator and mandatory. In order that the in- 
termediary bank may claim to be reimbursed for any payment he makes under the 
credit, the paying banker must obey strictly the instructions he receives, for by acting 
on them he accepts them and thus enters into contractual relations with the opening 
or issuing banker. In the case of an irrevocable credit which has been confirmed 
by the intermediary or paying banker, the contract between the paying banker 
and the beneficiary becomes binding as soon as the beneficiary acts on the strength 
of the irrevocable credit. A banker issuing an irrevocable credit or a confirmed 
credit usually undertakes to honour the drafts negotiated, or to reimburse in respect 
of drafts paid by the paying or negotiating banker, and is thus in the hands of the 
beneficiary binding against that banker. The credit contract is independent of the 
sales contract on which it is based. (Halsbury’s Laws of England, grd Edn. 
(Simmonds) Volume 2—Banking : Sub-section (2) Commercial Letters of Credit— 
page 214.) 

This analysis of the irrevocable letter of credit and the respective roles played 
by the London buyer, the issuing banker, the intermediary banker and the bene- 
ficiary shows that the issuing banker acts only as the agent of the buyer and not 
as the agent of the seller and that the issuing banker does not pay or advance loan 
to the seller which is repayable by the price of the commodity he contracts to sell. 
_ Turning to the other branch of the argument, namely, that the stipulation in 
the letter that the intermediary banker accepted no liability for the undertaking 
by the London ‘buyer on the foot of which an irrevocable letter of credit was opened 
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did ‘riot release the Tuticorin seller from the liability attaching to the drawer of 
a Bill of Exchange stood in the way of that transfer of property within the State 

of Madras, I have already pointed out that the credit contract is independent of 

the sales contract on which it is based. The paying banker was in the position of 
one who had contracted to buy the documents. In regard to the sales contract 

based upon irrevecable letter of credit the banker must comply rigidly with his 

instructions andthe same applies to the paying banker if there be a intermediary 
banker. The paying banker would be indemnified by the issuing banker if he 
complies strictly with his instructions. For instance unless documents tendered 
under: a-credit are in accordance with. this credit and which are embodied in 
the promise of the paying or negotiating banker, the beneficiary cannot claim 
against: the paying banker and it is:the paying banker’s duty to refuse payment. 
The documents must!be those called for and not documents which are almost the 
same or which! will do just as well. Though it has been held that where a mandate 
is-ambiguous and a»paying banker acts in a reasonable way in pursuance of it, he 
may be protected, it has equally to be held that this rule cannot be stretched so far 
as to protect a banker who pays against documents describing goods in terms which 
are similar to-but not exactly the same as those stipulated to the credit. In the 
absence of specifie authority as to documents, they must be the usual documents 
required in the particular trade ; they must be merchantable. Therefore to protecti 
themselves in-such cases the intermediary banker notifies the beneficiary that 
negotiation of bills under this credit is entirely optional on his part and this advice 

does not release the beneficiary from the liability attaching to the drawer of a Bill 

of! Exchange. 


This- reservation therefore does not affect the transfer of property within the 
State of: Madras in the instant case. 


On the’ facts of this case looked at from any point of view there has been no 
reservation in the right of disposal as viewed in the light of the analysis of Benjamin 
on Sales (Eighth Edn.) at page 382. The learned author sums up the eight prin- 
ciples established by authorities. The leading decisions referred to*are : Mirabita 
V. The Imperial Ottoman Bank, Wait v. Baker®, Gabarron v. Kreeft®, Turner v. Liverpool 
Docks Trustees*, Shepherd v. Harrison*, Tappenbeck : Ex parte Banner®, Ogg v. Shutter’, 
Van Casteel v. Booker®, Browne v, Hare®, Joyce v. Swann1°, Prince Adalbert, The 
Parchim1*, Konig v. Brandt}® and Wilmshurst v. Bowker+4, discussed by him in Chapter 
VI as follows :— 

“1. Where goods are delivered by the seller in pursuance of an order to a common carrier 
fór delivery to the buyer, the delivery to the carrier passes the property, he being the agent of the 
buyer to receive it, and the delivery to him being equivalent to a delivery to the buyer. 

2. Where goods are delivered on board of a vessel to be carried, and a bill of lading is taken, 
the delivery by the seller is‘not a delivery to the buyer, but to the captain as bailee for delivery to 
the person indicated by the bill of lading, as the one for whom they are to be carried. And this rule 
equally applies to the buyer’s own ship, even im cases where the bills of lading show that the goods 
are free of freight, because owner’s property. 

3., An entry in the invoice stating that the goods are shipped on account and at the risk of the 
buyer is not conclusive proof of the property being in the buyer, but may be controlled by the reser- 
vation by the seller of the right of disposal. 

The fact that the goods are by the bill of lading made deliverable to the order of the seller 
or of his agent, is prima facie a reservation of the right of disposal, so as to prevent the property 
from passing to the buyer. 

_ _ 5+, The conclusion that prima facie the seller reserves the right of disposal, when the bill of lading, 
is to his order, or that of his agent, may be rebutted by proof that in so doing he did not intend to 
retain control of the property ; and it 1s a question of fact what the real intention was. Thus the 
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facts of the case evincing generally an intention to transfer the property, and in particular the fact 
that the seller puts the bill of lading at the disposal of the buyer, subject only to payment of the price, 
may %how that the seller’s intention is merely to preserve his lien. 


6. Where e bill of exchange for the price of goods drawn by the seller on the buyer is transmitted 
to the buyer together with the bill of lading to secure acceptance or payment of the bill of exchange, 
the buyer cannot retain the bill oflading unless he accepts the bill of exchange; and if he refuses 
acceptance or payment, as the case may be, he acquires no right to the bill of lading or the goods of 
which it is the symbol. And the seller may exercise his right of disposal by selling or otherwise 
disposing of the goods, so long at least as the buyer remains in default. 


7. Where the seller transmits direct to the buyer a bill of ladmg making the goods deliverable 
to the buyer’s order, unaccompanied by a bill of exchange, whether drawn by the seller or not, the 
property in the goods prima face vests unconditionally in the buyer, and does not revest on dishonour 
of the bill. The same result follows where the buyer is in return for the bill of lading to pay cash 
or to send a banker’s draft, or to make a promissory note. The fact that, on the transmission of the 


bill of lading, the buyer 1s advised on the drawing of the bil] of exchange does not suspend the passing 
of the property. 


8. When the seller deals with the bill of lading only to secure the contract price and not with 
the intention of entirely withdrawing the goods from the contract, as, e.g., by depositing it with bankers 
who had discounted the bill of exchange, then the property vests in the buyer, upon the payment or 
tender by him of the contract price.” 

The facts of the instant case already set out show that all the principles establish- 
ing the transfer of property are present in the case and that none of the principles 
showing reservation of the right of disposal is present in this case. 


In the result the decree and judgment of the lower' Court have got to be-set 
aside and they are hereby set aside . The issues are found in favour of the defen- 
dant and the suit is dismissed and this appeal is allowed but in the circumstances 
without cost throughout. 


PRN. l Appeal allowed—Suit dismissed. 


IN THE HIGH'COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA AYYANGAR. 
Tools and Machineries Ltd. .. Petttioner* 
U. 


The State of Madras represented by the Commercial ‘Tax 
Officer, South ‘Madras and Chingleput District .. Respondents. 
Madras General Sales Tax (Turnover and ‘Assessment) Rules (1939), Rule 5 (1) (b)—Applicability— 


Sale by dealer of entire stock in trade—Seller retaining certain assets of business and continuing in business—Right 
to exemption from liability for tax. 


Where a dealer sells his entire stock in trade, but continues. to be in business and also retains 
in his hands certain assets of the business which would form partof the whole of the business, theres 
no sale by the dealer “ of his business as a whole ” within the meaning ofrule 5 (1 (h) of the Madras 
General Sales Tax (Turnover and Assessment) Rules, so as to entitle him to ie exemption from 
liability to tax in respect of the transaction. 

Petition under section:12(b), Clause (1) of Madras General Sales Tax Act,!Rule 
-13(¢) clause (1) (a) praying the High Court to revise the order of the Court of Sales 
Tax Appellate Tribunal, Madras, dated 5th May, 1954 and made in ‘Tribunal 
Appeal No. 69 of 1954 (Appeal No. 156 of .1953-54, Commercial Tax Officer, 
South Madras and Chingleput A. 3456-52-53, Deputy Commercial ‘Tax. Officer, 
Mount Road, Madras). 

T. R. Srinivasa Ayyangar for Petitioner. 

The Assistant’ Government: Pleader (K. ‘Veeraswami) for Respondent. 

The Order of the Court was delivered by 

: Rajagopala Ayyangar, .7.—The assessee is. the petitioner in this tax revision: case. 
IIt is a private limited liability company which was carrying on: business. in. auto« 
:parts and accessories. -During: the assessment year 1952-53 with which: this petition 
is concerned, the assessee returned its tumnover as mil. :The:Deputy Commercial 
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Tax Officer however estimated its turnover at Rs. 96,713-8-0 this being the amount 
for which the goods held by it including its furniture were handed over to a pro- 
prietary concern by name Associated Trades. This transaction took place on 
and April, 1952. e 

The contention raised on behalf of the assessee before the Deputy Commercial 
Tax Officer was twofold. The first was that as the stock in trade which the as- 
sessee had and which was sold to the Associated Trades was in discharge of liabilities 
due to this concern it was not a sale by a dealer in the course of his business and there- 
fore did not attract the tax liability as not being a sale within the definition under 
the Madras General Sales Tax Act. The second contention that it raised was that 
it was exempted from tax under rule 5(1):(A) of the Turnover and Assessment Rules. 
This rule exempts from inclusion in the turnover of an assessee “all amounts 
realised by the sale by a dealer of his business as a whole ”. 


The Deputy Commercial Tax Officer rejected both these grounds for exemp- 
tion and assessed the turnover we have mentioned above to tax under the General 
“Sales Tax Act. The assessee took the matter in appeal to the Commercial Tax 
Officer. The appellate authority confirmed the assessment but in the order which 
it passed it did not refer specifically to the first of the grounds which we have men- 
tioned above. It dealt merely with the claim for exemption under rule 5 (1) (A) of 
the Turnover and Assessment Rules and held that as the assessee did continue in busi- 
ness, it could not be stated that there was “a sale of its business as a whole”. On 
this ground the exemption claimed under section 5(1) (4) was rejected and as we 
stated before the other point about the transaction of sale not being within the Act 
was not dealt with by it. It confirmed the assessment ordered by the Deputy Com- 
mercial Tax Officer. The assessee took the matter in further appeal to the Tri- 
bunal and in the order of the Tribunal also the only point dealt with was in relation 
to the exemption under rule 5 (1) s of the Turnover and Assessment Rules. The 
Tribunal affirmed the decision of the lower authorities, and held the exemption 
not applicable to the case of the assessee. It is from this order that the present 
revision case has been filed. i 


Mr. Srinivasa Ayyangar learned counsel for the ‘assessee-petitioner repeated 
before us the two grounds which had been taken before the Deputy Commercial 
Tax Officer. So far as the claim for exémption under rule.5 (1) (A) is concerned 
we consider that on the materials placed before the Tribunal and the assessing autho- 
rities, their decision is correct. There was here a sale no doubt by this dealer 
of its entire stock in trade, but there was “‘ no sale of his business as a whole”, because 
(1) the seller continued to be in business and (2) it was retaining in its hands certain 
of the assets of the business which would be included in the “whole of the business”. 
For these reasons we consider that the decision of the Tribunal was correct. 


So far, however, as the other point as regards the transaction in question not 
being a sale within the Madras General Sales Tax Act is concerned, as we stated 
before, this point was not considered either by the Commercial Tax Officer or by 
the Tribunal on appeal. The Deputy Commercial Tax Officer states the facts 
in relation to this matter thus : 

“ Due to heavy liabilities tht sales were stopped on oth January, 1952 and the business was 
„suspended. .At the time they hada stock of goods valued for Rs. 96,713-8-0. This stock was handed 

over to M/s. Associated Trades, a proprietary concern on and Apinil, 1952, in discharge of heavy 
liabilities due to him.” : 
The question whether this is a sale in the course of business by a dealer has 
not been considered by the Tribunal. We consider that this matter should be in- 
vestigated by the Tribunal and the assessment should be decided after a decision 
is reached as regards this point. ` This revision petition is allowed and the matter 
~ig remanded to the Tribunal for investigation of this point raised by the learned 
counsel for the assessee and for disposal of the appeal before them dfter considering 
this point. There will be no order as to costs in this revision case. 


PRN. —- ; Petition allowed. 


i) 


NARASIMHA RAO 2. SOmEsWAR Josar (Panchapakesa Ay yar, 7.). 365° 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice PANGHAPAKESA AYYAR. 
G. Narasimha Rao .. Petitioner* - 
v. 
‘Someswar Joshi .. Respondent. 
Enidence Act (I of 1872), section 73—Proof of handwriting or disputed signature—Comparison of handwrit- 
ing—Requirements. 
Civil Procedure Cods (V of 1908), section 115——Court companng signatures and holding disputed signature 
to be genuine—Export not called—Revision—Interference—When justified. 


One of the recognised methods of proving handwriting is by a comparison of handwriting as 
provided in section 73 of the Evidence Act. That section, however, does not sanction the compari- 
son of any two documents, but required that the writing with which the comparison is to be made, 
that is to say the standard writing, has to be admitted or proved to be writing of the person to whom 
it 18 attributed and the disputed writing which ıs to be compared with the standard, must also pur- 
port‘to be the writing of the same person. . 


Where the standard writing is the admitted signature of the party in papers filed by him in Court 
and that taken in Court from him, and these are knowingly and willingly affixed by him, and the 
party, who disputes his signature m a particular document 1s admittedly the person described in the 
disputed document as an executant thereof, the requirements of section 73 are fully satisfied, and the 
Court is entitled to compare the admitted and disputed signatures and come to its own conclusian 
on the question of genumeness of the signature. When the Court comes to the conclusion that the 
signature in question is genuine, it may be the opinion of the Judge who is a layman may not be 
conclusive, especially when no expert has been called. But the High Court sitting in revision will 
not interfere with the decision of the Court, as it cannot be said that there is a patent error or clear 
failure of justice or that there is no evidence or no jurisdiction. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of Small Causes, Madras, dated 15th February, 1954 and 
made in N.T.A. No. 108 of 1953 in S.C.S. No. 3904 of 1949. 

T.C.A. Bashyam and T.C.A. Tirumalachan for Petitioner. 


M. Govinda Pillai for Respondent. 


The Court delivered the following . 


Jupcment.—This is a petition by one Narasimha Rao, the second defendant 
in Small Cause Suit No. 3904 of 1949 on the file of the Court of Small Causes, Madras, 
to revise and set aside the judgment and decree of the Court of Small Causes, sa 
far as he is concerned, and also the judgment and decree of the Court of Small 
Causes in N.T.A. No. 108 of 1953, so far as he is concerned. Ag 

The facts are briefly these: One Someswar Joshi sued the petitioner and his 
brother, Suryanarayana, the first defendant to recover the amount due on a promis« 
sory note, Exhibit P-1, executed by them jointly in his favour, for Rs. 650 on roth 
January, 1949, and for costs. At first both the defendants were absent, and the 
suit was decreed ex parte against them. Subsequently, the petitioner alone applied 
and got the ex parte decree set aside. Then he contended that he had not executed 
the suit promissory note, and that the signature in the suit promissory note pur- 
porting to be his was not really his, but was a foregery. The plaintiff was not a 
person acquainted with the signature of the second defendant, and so he could not 
give evidence regarding the genuineness of the signature purporting to be the second 
defendant’s. Nor was any witness examined who had seen the second defendant 
affix the purported signature, or had seen him write letters, or was acquainted with 
his handwriting. Nor was any handwriting rt examined. The signatures of 
the petitioner in his vakalat and in petitions and the signatures given by the peti- 
tioner in open Court were compared by the learned Judge of the Court of Small 
Causes with the disputed signature in ibit P-1 and he came to the conclusion 
that the signature purporting to be his in the promissory note, Exhibit P-1, was 
really his. He was reinforced in this conclusion by the petitioners failing to reply 
to the demand’ notice. He therefore passed a decree against both the defendants 
for the suit amount, and costs aggregating to Rs. g1-9-0. The petitioner took the 
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` matter up for a New Trial but the learned Judges dismissed the New Trial Appli- 
cation. Hence this Civil Revision Petition. ° 
The first defendant, who was ex parte in the trial Court, did not mqve any further 
in the matter ; and the decree has become final against him. 


I have perused the entire records, and heard the learned counsel on both sides . 
Mr. T.C.A. Bashyam, the learned counsel for the petitioner, raised a very ingenious 
contention, namely, that the signature purporting to be the petitioner’s in the pro- 
missory note, Exhibit P-1, must be proved to be his, before it can be compared with 
admitted signature of his, or at least some witness should swear that he saw the pet- 
tioner affix the purported signature in the promissory note before it can be compared 
with the admitted signatures of the petitioner in the vakalat and petitions and those 
taken, in Court. He relied upon the ruling in Barindra Kumar Ghose v. Emperor}, 
and the observations of Jenkins, C.J., at pages 502 and 503. Those observations 
run as follows : 


“The ordinary methods of proving handwritings are—(i) by calling as a witness a peison who 
wrote the document or saw it written, or who is qualified to express an opinion as to the handwriting 
by virtue of section 47 of the Evidence Act ; (1i) by a comparison of handwriting as provided in sec- 
tion 73 of the Evidence Act ; and (iii) by the admission of the person against whom the document 
is tendered. A document does not prove itself, nor is an unproved signature proof of its having been 
written by the person whose signature it purports to bear. 


In applying the provisions of section 73 of the Evidence Act it is important not to lose sight of 

its exact terms. It does not sanction the comparison of any two documents, but requires that the 
writing with which the comparison is to be made, or the standard writing, as it may be called, shall 
be admitted or proved to have been written by the person to whom it is attributed, and next the 
writing to be compared with the standard or, in other words, the disputed writing, must purport 
tothave been written by the same person, that is to say the writing itself must state or indicate that 
it.was written by that person ”. 
This ge will not help the petitioner at all. Here the standard writing 
was the admitted signature of the petitioner in the vakalat and petition and: those 
taken in Court from the petitioner. It is not as if the admitted signatures were 
taken „by compulsion, when it may become inadmissible, as no citizeh of India can 
be compelled to do such an act and to render himself liable to financial liability. 
It is admitted by Mr. Bashyam that the signatures in the Vakalat and petitions 
and the signatures in Court was knowingly and willingly affixed by the petitioner. 
So the first condition mentioned by Jenkins, C.J., has been satisfied in this case. 


The second condition, namely, that the disputed writing must purport to have 
been written by the same person as the writer of the admitted signatures is also 
satisfied here. Mr. Bashyam concedes that the person described as having signed 
in the promissory note Exhibit P-1, is this petitioner. His only contention is that 
the description of the man who signed in Exhibit’P-1 is incorrect, and that this 

titioner did not really affix his signature in it, and that it is a forgery. I may 
illustrate what the second condition put by ‘Jenkins, C:J., means. Suppose the 
disputed signature in a document runs as “ Sacchariah Nehemiah, son of Jesu- 
dasan ”, and it is alleged that the real man who affixed the signature and took on 
the liability under the promissory note is Ramanathan, son of Viswanathan, whose 
admitted signature is tendered for comparison, no Court can by any amount of 
comparison of the two handwritings hold Ramanathan to be the person liable for 
the signature running ‘“‘Sacchariah Nehemiah, son of Jesudasan.” Even if the sig- 
mature in the disputed document runs as Swaminathan of Mylapore, but there is 
no ‘description of that particular Swaminathan, and there is evidence that there 
are many Swaminathans in Mylapore, and it cannot be proved that the person 
on whom the liability is sought to’ be foisted is the person described in the promissory 
note, the second condition will not be satisfied. .But, here, the petitioner G. Nara- 
simha’ Rao, was admittedly the person described in the promissory note as the person 
who had taken on the liability under it along with his brother ang had signed in 
it. -So the second condition too’ has been satisfied. 








1. (1909) LL.R. 37 Cal. 467. 
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Mr. Bashyam urged, as a last argument, that the promissory note in question 
was exhibited by the trial Court only as against the first defendant, who remained 
<x parte, and not as against this petitioner. But there is no such reservation when 
Exhibit P-1 wes marked as an exhibit. I have no doubt that it was exhibited as 
a whole, including the disputcd signature, and that the only thing remaining for 
the plaintiff to do was to prove the disputed signature to be the real signature of 
this petitioner. The lower Court compared the admitted and disputed signatures 
-of the petitioner and held that the petitioner had affixed the disputed signature 
in Exhibit P-1, and that it was genuine. It was entitled to do so. No doubt, 
Mr. Bashyam is right in saying that even the opinion of a handwriting expert, 
‘standing by itself, is rarely conclusive and that the opinion of a layman, like the 
learned Judge of the Court of Small Causes, should not be held to be conclusive. 
But, then, I am sitting in revision, and it is well settled that this Court sitting in re- 
vision should not interfere, unless there is a patent error and clear failure of justice, 
-as in a case where there is no evidence or no jurisdiction. But this is not a case like that. 
The only thing I want to do, therefore, is to relieve this petitioner of the liability to pay 
the plaintiff’s costs in the trial Court, in the New Trial Application proceedings, 
and here, while making him jointly and severally liable for the decree amount along 
with the first defendant who will, of course, shoulder the suit costs awarded in the 
trial Court, though it is doubtful how far he will be financially able to pay them. 


With the above modification, I confirm the judgment and decree of both the 
‘Courts below, and dismiss this Civil Revition Petition. No order as to costs in this 
ipetition. 


P.R.N. — Decree modified and Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P.V. RAJAMANNAR, Chief Justice anb Mr. Justice PANCHA- 
"PAKESA AYYAR. 


“The State of Madras represented by the Collector of Malabar .. Appellant? 
a . 
“T.V. Parvathi Ammal and others .. Respondents. 


Government of India Act (1935), Section 240 (2)-—“‘ Ctl post”’—Person ahpointed as permanent Tahsildar 
iby District Collector—Appointment as Additional First Class Magistrate in district by notification under section 12, 
Criminal Procedure Code (V of 1898)—Effect of—If appointment to ‘Civil post? by Government—Dismissal of 
such person by Collector—Lf illegal or ultra vires—Criminal Procedure Code (V of 1898), section 12—Appoint- 
ment under—Effect of. 


Where a person holding the post of a permanent Tahsildar, to which post he is appointed by the 
Collector of the District, is appointed by the Provincial Government by notification under section 12, 
Criminal Procedure Code, as an Additional First Class Magistrate in the district the appointment 
.as Magistrate has reference oily to the conferment of magisterial powers on that person and not 
.to any appomtment to any Civil Service or to any civil post under the Crown in India, within the 
meaning of section 240 of the Government of India Act, 1935. Merely because magisterial powers 
have been conferred upon him by the Government, it cannot be said, nor will it be open to the person 
-so appointed to claim, thatfor p ses of section 240 (2) of the Government of India Act (1995), he 
must be regarded as one appointed by the Provincial Government and that the Collector of the Dis- 
trict has no power to dismiss him from service. If he is dismissed by the Collector of the District 
who originally appointed him to the post of Tahsıldar, such dismissad is perfectly in order and cannot 
“be held to be ultra mres and illegal. 


‘The appointment of Tahsildar as a Magistrate does not imply that heis appointed to a civil 
post or that be becomes a member of civil service different from that which he was holding, or included 
‘in, prior to that ad pe onan All that the appointment means, is that he can exercise the powers 
of Magistrate specified in the Third Schedule to the Code of Criminal Procedure. As magistrate he 
must be deemed to have been appointed by the Collector and who, therefore, can be dismissed 
by the Collector, as he continues to be a person in the same cadre in which he was prior to the confer- 
ment of magisterial powers on him. 


Appeal under Clause 15 of the Letters Patent against the Judgment and the 
Decree of the Honourable Mr. Ramaswami Gounder dated, 28th July, 1955 and 
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passed in Appeal No. 435 of 1951. Appeal preferred to the High Court against 
the Decree of the Court of the Subordinate Judge of Palghat in Original Suit No. 32 


of 1949. 

The Advocate-General (V. K. Tiruvenkatachari) and The Goverment Pleader 
(C. A. Vaidialingam) for Appellant. 

N. Sundara Ayyar and V.R. Venkatakrishnan for Respondents. 


The Judgment of the Court was delivered by 

Rajamannar, C.7.—This is an appeal against the Judgment of Ramaswami 
Gounder, J., in A.S.No. 435 of 1951. That appeal was from the decree and judg- 
ment of the learned Subordinate Judge of South Malabar, at Palghat in O.S.No.. 
32 of 1949 on his file. The suit was filed by one R.V. Lakshmana Ayyar against 
the Province of Madras in the following circumstances : 


Lakshmana Ayyar, the plaintiff, entered Government service as a clerk in 1916.. 
He became in due course a Tahsildar and was confirmed as such with effect from 
1st December, 1944. He was acting as Huzur Sheristadar between April, 1943, 
and June, 1945. On 4th June, 1945, he was appointed as Additional First class 
Magistrate, Malabar. He took charge as such on 16th June, 1945, and continued 
in that office till 17th October, 1946, when he took leave. There was a charge 
of corruption against him and the Special Officer for Departmental Enquiries held 
an enquiry and sent a report finding him guilty. After consideration of the report, 
the Collector passed an order on 28th November, 1947, dimissing him from ser- 
vice. The plaintiff appealed to the Board of Revenue against the said order of the 
Collector, but the Board confirmed the order. He then sought for a revision of 
the said order from the Local Government, but his revision petition was rejected. 
Thereafter, he filed the suit out of which this appeal arises for a declaration that 
the order of dismissal from service passed by the Collector of Malabar, on 28th 
November, 1947, was void and inoperative and that he was not thereby deprived 
of his right to get his pay and pension and that he still continued in service. Though 
the order of dismissal was impugned by him on several grounds, the only ground 
which we are concerned with in this appeal is that the order was in contravention 
of the provisions of section 240(2) of the Government of India Act, 1935. The plain- 
tiff alleged that he was gi see Additional First Class Magistrate by the Governor 
of Madras as the Head of the State and that he was the only authority who could 
dismiss him, and therefore, the Collector of Malabar, who was an officer lower in. 
rank, was not competent to dismiss him. 

The plea of the Government as regards this point was that the plaintiff was 
a permanent Tahsildar and he was only invested with the powers of a magistrate. 
of the first class and he was not appointed to any new civil post by the Governor 
and as the Collector was the authority who appointed him as Tahsildar, he was 
competent to dismiss him and section 240 (2) of the Government of India Act, 1935, 
was not contravened. 

The learned Subordinate Judge held that the plaintiff was not appointed to- 
a new civil post within the meaning of section 240 of the Government of India Act, 
1935, by the Governor, and that he was only invested with first class magisterial 
powers when he was appointed Additional First Class Magistrate and, therefore, 
the dismissal of the plaintiff by the Collector was a dismissal by a competent au- 
thority. The learned Judge also found against the plaintiff on the other pleas and 
dismissed the suit with costs. 

Against the said decree and judgment of the learned Subordinate Judge, the 
plaintiff filed an appeal to this Court (A.S.No. 435 of .951). Pending the appeal, 
the plaintiff died and his legal representatives were brought on record as appellants 
2 to 4. The appeal was heard by Ramaswami Gounder, J., who held that the 
plaintiff was appointed to a new civil post, viz., the post of Additjonal First Class: 
Magistrate, by the Governor, and as the appointment was by the Governor, it was 
beyond the competency of the Collector to dismiss the plaintiff from service. On 
this finding the appeal was allowed and a decree was passed in favour of the plaintiff’s 
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legal representatives declaring that the deceased plaintiff was not deprived of his 
right to get his pay and pension from the date of his dismissal, viz., 28th November, 
1944, till the date of his death, viz., 26th June, 1953. 


The pre8ent appeal is against that decision of Ramaswami Gounder, J. s 
ferred by the State of Madras. J pre 


The material order directly relating to the plaintiff is G.O. Ms. No. 1764, dated 
4th June, 1945, and it runs as follows : 7 


“His Excellency the Governor of Madras hereby appoints Sri R. V. Lakshmana Ayyar as Addi- 
tional First Class Magistrate for the district of Malabar in the place of T. V. Ravunni Nair. 


The following notification will be published in the Fort St. George Gazette i— 
NOTIFICATION. 


Under section 12 of the Code of Criminal Procedure, 1898 (V of 1898), Sri R. V. Lakshmana 
Ayyarin the district of Malabar is appointed to be a Magistrate of the a ue and under section 
37 of the said Code, he is invested with all the powers specified in the fourth schedule to the said 
Code as powers with which a Magistrate of the First Class may be invested by the Provincial 
Government except :— : 

(1) the power to require security for good behaviour under section 108 or 110 ofthe said Code: 
(2) the power to try offences summarily under section 260 of the said Code ; and 


(3) the power to hear appeals from convictions by Magistrate of the d i 
under section 407 of the said Code.” PERRE ee ne Clabes 


The decision of this appeal depends upon the interpretation of this order. 


To understand the scope of this Order, it is necessary to go back in time t 
G.O.Ms. No. 1852, dated 22nd May, 1942 (Exhibit B-1). The material pare of 
that order is as follows : 


“In order that Revenue Divisional Officers may be in a position to devote m i 
revenue work and to the uphft and welfare of villagers generally, the Government have decided b 
appoint additional officers of the standing of Tahsildars as Additional First Class Magistrates who 
will relieve the Revenue Divisional Officers of the greater part of their ordinary court work. The 
Government consider it desirable that the scheme should be tried first ın certain selected districts. 
in those revenue divisions where the work is heaviest . . . . . . Tabsildars who are on the 
Deputy Collector’ List will be appointed as Additional First Class Magistrates. If no such Tahsildar 
ig eee the liet those who are likely pene included in the list should be appointed 
An I.C.S. Officer may also be appointed as itional First Class istrate whi is undergoing 
An I.G.S. Officer may also | £ appoi E EE ETA N Magist hile he is undergoing 


The additional post created under this scheme will be only on a tem i i 
continue till 31st March, 1944, for the present.” 4 potaty basis and wilt 


On the 27th December, 1945, the Government passed an order (G.O. Ms. 
4584, Home) in and by which they made the following rules regarding the posts 
of Additional First Class Magistrates : 


“ (1) The posts of Additional First Glass Magistrate in each district shall be d 
temporary additions to the cadre of Taahsildarsin category 1 of the Madras Revenue Subetehare 
Service (Executive Branch)a 


(2) The general and special rules applicable to holders of posts born th 
said category shall apply to the holders of the said temporary pont, BoE at chara Oke 


(g) The pay of the said Additional First Class Magistrate shall be Rs. 250 per mensem.” 


Reference may also be made to certain other orders relating to the plaintiff. 
The actual posting of the plaintiff by the Collector was made on the 6th ane 
1945, thus: > 

“Sri R. V. Lakshmana Ayyar, Huzur Sheristadar, who has been invested wi 
Magistrate of the First Glass in G.O. Ms. No. 1764, Home, dated 4th June, 1945, te oe Gate 


First Class Magistrate, Palghat, vice Sri T. V. Ravunni Nair, granted leave preparatory to retire- 
ment.” 


On the 15th April, 1947, the Collector made the following posting : 

“Sri R. V. Lakshmana Ayyar, lately Additional First Class Magistrate, Palgha turn 
from leave, is posted to actas Assistant Treasury Officer, Calicut, vice Sri N iina Nai 
from leave, ip 1 t, nce Sri M-.Balakrishna Nair, 

is posting, however, was cancelled by a subsequent order of the Coll 
* Hf 4 : 
dated 26th April, 1947. It is sufficient to refer to one other fact, viz., that the nce 
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of the Special Officer for Departmental Enquiries on the enquiry made into the conduct 
of the plaintiff was forwarded to the Government and the Government in their 
turn forwarded the report and the records of the enquiry to the Collector and Dis- 
trict Magistrate of Malabar on the ground that he was the authority gompetent to 

impose the penalty recommended by the Special Officer, viz., dis from service. 
‘The Collector then called upon the plaintiff to make any representation that he 
might desire to make with special reference to the report of the Special Officer for 
Departmental Enquiries, Madras, against the issue of an order dismissing him from 
service. The plaintiff made his representation in writing and eventually, on 28th 
November, 1947, after considering the plaintiff’s representation, the Collector passed 
an order dismissing him from service (Exhibit A-1). 


On the gth December, 1948, the plaintiff issued through his vakil a notice of 
suit in which he impugned the order inter alia on the ground that as the Collector 
was not the Spee authority for the Additional First Class Magistrate, he did 
not have the power of dismissal under section 240 (2) of the Government of India 
Act. The Government passed the following order explaining the correct position 
in fact and in law as regards his contention: 

“Sri R. V. Lakshmana Ayyar was a permanent Tahsildar appointed by the Collector of Malabar. 
Under a notification issued with G.O. No. 1764, Home, dated 4th June, 1945, the Provincial Govern- 
ment appointed him, under section 12 of the Criminal Procedure Code, as an Additional First Class 
Magistrate in the District of Malabar. The word ‘ appoint’ in that section has reference only to 
the conferment of magisterial powers and not to the appointment to any civil service or to any civil 
post under the Crown in India within the meaning ofsection 240 ofthe Government of India Act, 1935. 
Merely because magisterial powers were conferred on him by the Government, it will not be open 
to Sri R. V. Lakshmana Ayyar to claim that for purposes of section 240 of the Government of India 
Act, he must be regarded as one appointed by the Provincial Government and that his dismissal by 
the ‘Collector i is ultra vires and illegal. His dismissal by the Collector is, therefore, in order and 
does not require regularisation by the Government.” 

Section 240 (1) and section 240 (2) of the Government of India Act, 1935, so 
far as they are material run thus : 

“240 (1) Except as expressly provided by this Act, every person who is a member of a Civil 
Service of the Crown in India, or holds any civil post under the Crown in India, holds office during 
His Mejesty’s pleasure. ° 

240 (2) .. e» - . No other such person as aforesaid shall be dismissed from the service of His 
“Majesty by any authority subordinate to that by which he was appoin 

The question is whether the plaintiff in this case can be said to have held a 
civil post by virtue of an appointment thereto by an authority higher than a Col- 
lector. It is not disputed that the post of a permanent Tahsildar which the plain- 
tiff was holding at the time he was appointed Additional First Class Magistrate was 
a post to which he was appointed by the Collector. When the plaintiff, while 
he was acting as Huzur Sheristadar, whose office is of the same grade as that of a 
‘Tahsildar, was appointed as Additional First Class Magistrate, was he appointed 
to a new civil post or a new civil service by the Governor? If he was, then, 
certainly the Collector had no power to dismiss him from service. 


Section 12 of the Code of Criminal Procedure provides for the appointment 
by the Provincial Government of as many persons as it thinks fit, besides the District 
Magistrate, to be Magistrates of the first, second or third class in any district outside 
the presidency-towns and confers on the Provincial Government or the District 
Magistrate, subject to the control of the Provincial Government, the power to define 
from time to time the local areas within which such persons may exercise all or any 
of the powers with which they may respectively be invested under the Code. 
Section 36 says : 

“ All District Magistrates, Sub-Divisional Magistrates and Magistrates of the first, second and 
third classes, have the powers hereinafter ‘respectively conferred upon them and specified in the third 
schedule. Such powers are called their ‘ordinary powers’.” 

Under section 37, in addition to these ordinary paren any Sub-Divisional 
Magistrate or any Magistrate of the first, second or third class may be invested with 
additional powers. The Provincial Government may confer powers*under the Code 
on persons specially by name or in virtue of theis office or on classes of officials 
generally by their official titles. 
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The learned Judge, Ramaswami Gounder, J., was evidently much impressed 
with the order purporting to appoint the plaintiff as an Additional First Class Magis- 
trate. He apparently was aed to construe the order as an order appointing 
him to the post of an Additional First Class Magistrate. We do not agree with him 
that this is the effect of the order. The order does not in terms say that the plaintiff 
was appointed to any particular post. It is true that section 12 of the Code of 

iminal Procedure contemplates the Provincial Government appointing certain 
persons to be Magistrates of the first, second or third class. This does not involve, 
however, that there are at any time a definite number of Magistrates of each class 
in any district. A Magistrate of the first class is only a person invested with the 
ordinary powers of a Magistrate of the first class as mentioned in Schedule III to 
the Code of Criminal Procedure, and likewise Magistrates of the second and third 
class, who are only ms invested with the ordinary powers of a Magistrate of 
the second and third class respectively enumerated in the said schedule. Now, it 
is well known that officers of the Government holding other substantive posts have 
also been invested with powers of Magistrates of the first, second or third class. In 
all such cases, there will be an appointment by the Government of the concerned 
person as a Magistrate of the first, second or third class. For instance, in this State, 
in taluks where there are no Stationary Sub-Magistrates, second class powers have 
been generally conferred on Tahsildars. In such cases, there will be an appoint- 
ment, either by name or ex-officio or designated by class, as Magistrate of the second 
dass. Such an appointment does not imply that the person so appointed as a 
Magistrate is appointed to a civil post or he becomes a member of a civil service diffe- 
rent from that which he was holding or included in prior to the appointment. It 
may be noticed that in G.O. No. 1852, dated 22nd May, 1942, which initiated the 
proposal for the appointment of Additional First Class Magistrates, there is a pro- 
vision that an I.C.\S. officer may also be appointed as an Additional First Class 
Magistrate in certain contingencies. Surely, it cannot be said that because of such 
an appointment he becomes a member of a new civil service or a to hold a 
new civil posto which he has been appointed by the Provincial Government in 
supersession of his original appointment by the Secretary of State,for India in 
Council. A Sub-Registrar of Assurances, who is often invested with third class 
magisterial powers is not appointed to a new post, i.e., to the post of a third class 
Magistrate. All that it means is that he can exercise the powers which are specified 
in Schedule III to the Code of Criminal Procedure. 


Taking the instant case, we know that the plaintiff, at the time he was appointed 
Additional First Class Magistrate, was a permanent Tahsildar acting as Huzur 
Sheristadar. He did not cease to be a Tahsildar because of this appointment. In- 
deed, some time later, on the 15th April, 1947, the plaintiff was actually posted to 
act as Assistant Treasury Officer, Calicut. The power to appoint the plaintiff to 
that office was undoubtedly vested in the Collector. The result of accepting the 
contention of the plaintiff will lead to the most anomalous situation, viz., that when 
the plaintiff was Tahsildar and Huzur Sheristadar, he could be dismissed by the 
Collector and when later on he was appointed to a higher office than the office of 
an Additional First Class Magistrate, viz., as Assistant Treasury Officer, Calicut, 
he could have been dismissed by the Collector, but When he was exercising the 
powers of an Additional First Class Magistrate, he could be dismissed only by the 
Government. G.O. No. 4584, dated 27th December, 1945, makes the position abun- 
dantly clear because it says that the posts of Additional First Class Magistrate in 
each district shall be deemed to be temporary additions to the cadre of Tahsildars 
in Category I of the Madras Revenue Subordinate Service (Executive Branch). It 
cannot be disputed that all appointments relating to that cadre are appointments 
which can be made by the Collector. The plaintiff as Additional First Class 
Magistrate was, therefore, in that cadre, and he continued to be a person who must 
be deemed to have been appointed by the Collector and who, therefore, could 
be dismissed by the Collector. In our opinion, the construction placed on the order 
appointing the plaintiff as Additional First Class Magistrate, by the Government 
in their memorandum forwarded to the Board of Revenue after a consideration 
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of the suit notice of the plaintiff, read with the notification under section 12 of the 
Code of Criminal Procedure, is right. It follows that the decision of the learned 
Subordinate Judge to the same effect was right. 


b 
In the result, we allow the appeal and set aside the judgment of the learned 
Judge and restore the judgment of the learned Subordinate Judge with costs here 
and before Ramaswami Gounder, J. 


P.R.N. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND Mr, Justice RAJAGOPALA AYYANGAR. 


M.M.P.L.S. Ramaswami Chettiar <. Applicant* 
D. 
The Commissioner of Income tax, Madras .. Respondent. 


Income-tax Act (XI of 1922, as amended by Act VII of 1938), sections 30, 33 and 66 (1)—Applicability 
and scops—Claim for relief by assessee by application not contemplated by the Act—Order rejecting-~Appeal to 
Appellate Assistant Commussioner—Dismssal as incompetent—Afppeal to Appellate Tribunal— Maintainability— 
Reference by Tribunal of question of law to High Court—Competency. 

Where the assessee makes an application which is not contemplated or covered by any of the 
provisions of th Income-tax Act, and the Income-tax Officer rejects the same, no appeal lies to the 
Appellate Assistant Commissioner from the order of rejection, as it is not covered by section go of the 
Act. No appeal therefore lies to the Appellate Tribunal from the order of the Appellate Commissioner 
dismissing the appeal as incompetent. Consequently there can be no competent order of the Tribu- 
nal under section 33 (4) to enable it to state a case for the determination of the High Court. Ifin such 
a case, the Tribunal refers a question of law under section 66 (1) of the Act, the reference is incompe- 
tent and the High Court would decline to answer the question. 

Commissioner of Income-Tax, Madras v. MTT.AR.S.A.R. Arunachalam Chettiar, (1953) S.C.J. 123; 

1953 5.C.R. 463; (1953) 1 M.L.J. 443; 23 LLT.R. 180 (S.C.) followed. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended 
by seotion 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939), in 66 
R.A. No. 163°0f 1952-53 (Madras) of Bench B on its file for decision on the following 
questions of law, ng :— 

“ Whether the assessment for 1941-42 assessment year completed on 24th March, 1942. having 
become final, relief under section 25 (4) claimed by the assessee on his application, dated 16th 
March, 1950, is due and requires investigation on facts?” 


K. Srinivasan for Applicant. 
C.S. Rama Rao Sahib for Respondent. 


The order of the Court was pronounced by 


Rajagopala Ayyangar, 7.—The question referred to this Court for its determina- 
tion under section 66 (1) of the Indian Income-tax Act is: 

‘Whether the assessment, for 1941-42 assessment year completed on 24th March, 1942, having 
become final, relief under section 25 (4) claimed by the assessee on his application, dated 16th 
March, 1950, is due and requires investigation on facts?” 

The facts necessary to understand the question raised are briefly these. P.S.RM 
Ramaswami Chettiar constituted with his son Subramaniam Chettiar, a Hindu 
undivided family. There was a partition in the family between the father and 
the son on the 14th of March, 1941, the terms and conditions of which were embodied 
in a deed executed between the parties on the oth of April, 1941. This division was 
accepted by the departmental authorities under section 25-A of the Act on 28th 
January, 1942, in respect of the assessment for the year 1941-42. The year of account 
for the assessee was the Tamil year and the relevant accounting year was 13th April, 
1940 to 13th April, 1941. The assessment of the family for the year 1941-42 in 
respect of the income for the period from 13th April, 1940 was corppleted on 24th 
March, 1942. There were, however, appeals to the Appellate Assistant Commissioner 


* Case Referred No. 59 of 1952. 22nd February, 1956. 
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against this assessment and a remand and it was finally completed by an order of 
the [ncome-tax Officer, dated 15th April, 1944. That assessment has become final, 
and no appeal has been preferred up till now against that assessment order. 


e 

While so, by a petition dated goth August, 1948, Ramaswami Chettiar claimed 
that the foreign business of the family had suffered tax under the provisions of the 
Indian Income-tax Act, VII of 1918, and, as such the family was entitled to the 
benefit of the provision enacted in section 25 (4) of the Act for the period 13th April, 
1940 to 14th March, 1941. The Commissioner of Income-tax, Madras, refused 
to re-open this assessment and passed an order to that effect on 15th November, 
1948, Ramaswami Chettiar then moved the Central Board to grant the necessary 
relief, which was denied by the Commissioner. The Central Board also declined 
this request. 

Thereupon on the 16th of March, 1950, he filed, what we can only term as a 
miscellaneous application before the Income-tax Officer, Special Circle, Madurai. 
After setting out the history of the unsuccessful applications made by him to the 
Commissioner and to the Central Board this application stated : 


“Under the Act there is no time limit for presenting an application under section 25 (4) ” 
and then it continued : 


“ It is respectfully submitted that the question really involved was not taken into consideration 
in rejecting the claim by the Central Board ” 


and finally it wound up with a prayer : 
“ to reconsider your petitioner’s claim and render justice.” 


It will be seen that this was not an application contemplated by any of the 
provisions of the Indian Income-tax Act ; and it is for this reason that we have 
termed it a miscellaneous petition. 


The Income-tax Officer referred to the previous orders on the subject by the 
departmental authorities and rejected the claim for relief. Against that order 
Ramaswami Ohcttiar preferred an appeal to the Appellate Assistant Commissjoner, 
‘Tiruchirapalli, who held that the appeal was incompetent, as it was,not covered 
by any of the provisions of section 30 of the Indian Income-tax Act. 


Ramaswami Chettiar took the matter on further appeal to the Appellate Tri- 
bunal. The Tribunal held that the Appellate Assistant Commissioner was wrong 
in holding that no appeal lay to him. It held that the claim for relief was barred 
by limitation, and so it considered that no useful purpose would be served by reman- 
ding the matter to the Assistant Commisioner and dismissed the appeal. The 
‘Tribunal, however, stated the question which we have set out above for the deter- 
mination of this Court. 

Learned counsel for Ramaswami Chettiar, the applicant, addressed to us ela- 
borate arguments regarding the proper construction of section 25 (4) and contended 
that for the benefit contemplated by the first part of section 25 (4) there was no period 
of limitation prescribed by the Act, and that he could at any time come forward 
and remind the Income-tax Officer of his statutory duties, to give effect to the pro- 
vision of section 25 (4) and grant him the relief provided by that provision. We 
are not satisfied that these submissions are correct in law. But we do not propose 
to say anything about the point in view of a preliminary objection which was raised 
to this reference by the learned counsel for the Commissioner, and which we consider 
is well-founded. 


Mr. Rama Rao Sahib formulated his point that this reference was incompetent 
on the ground, that from the order passed on the application presented by Rama- 
swami Chettiar to the Income-tax Officer, whose terms we have set out above, no 
appeal lay to the Appellate Assistant Commissioner; and that consequently no 
appeal lay to the Tribunal from the order of the Assistant Commissioner and 
therefore there was no competent order of the Tribunal under section 33 (4) to 
enable the Tribunal to state a case for the determination of this Court. 
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The point raised by the learned counsel is fully established by the decision: 
of the Supreme Court in Commissioner of Income-tax, Madras:v. MTT. AR. S. A.R- 
Arunachalam Chettiar}. As the legal position is not challenged by the learned counsel. 
for the petitioner, we do not consider it necessary to set out this d@cision in full. 
The benefit under the first part of section 25 (4) is certainly one to which an assessee 
who satisfies the terms of that provision is entitled, and that benefit can be afforded 
to him in the assessment. Ifin an appeal against an assessment order, the proper 
interpretation or effect of section 25 (4) comes up for consideration, the assessee 
can certainly in his appeal have the decision of the Income-tax Officer on that point 
adjudicated in the appellate Court and so on up to this Court. But the petition 
filed by Ramaswami Chettiar in the present case is certainly not one of those enu- 
merated in the Act, and no appeal therefore lies from the order passed adversely 
to the applicant in such an application as the same is not covered by section 30 of 
the Act. The Appellate Assistant Commissioner was, therefore, right in the view, 
that no appeal lay to him. In this view we uphold the preliminary objection and 
decline to answer the question referred to this Court. As the applicant has failed 
in this Reference he must pay the costs. Counsel’s fee Rs. 250. 


P.R.N. —_— Reference not accepted: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice GovinDA MENON AnD Mr. Justice RAMASWAMI. 
Nalla Karuppan Chettiar and others .. Appellants. 


U. 
Baladandayuthapani Vannia Mundar and two others «Respondents. 

Madras Agriculturists Relf Act (IV of 1938) as amended by Madras Act (XXIII of 1948), section 9-A 
— Applicability and scobep—Usufructuary mortgage-—Further advances under deeds with same terms and covenants 
— Absence of covenant empowering moiigages to sue for mortgage money—Scaling down—Mode of. 

Under a mortgage deed of 16th May, 1919, executed by the petitioners’ undivided father to 
first respondent for Rs. 3,500, the mortgagee was authorised to remain in possession and enjoy the 
usufruct in lieu ofinterest for a period of seven years which was the period fixed for redemption. 
Anothér mortgage for Rs. 2,000 was executed on the date by the same mortgagor to the same mort- 
gagee on the same terms and conditions and for the same term. On 19th June, 1929, the second 
respondent took an assignment of both these mortgages. On 26th July, 1929, the sons of the original 
mortgagor mortgaged the properties dealt with under the second mortgage to the second respondent. 
and gota further amount of Rs. 200 and it was provided that the original principal plus the addi- 
tional amount paid would be repaid in Chitrai kalavathi and the mortgage redeemed. On the same 
date the same mortgagors executed a fourth mortgage in ‘favour of the same mortgagee in respect of 
the properties comprised in the first mortgage and received additional amount of Rs. goo. This 
contained covenants additional with those contained in the former. Both these mortgages were 
stated to be usufructuary mortgages. Then on 7th October, 1944, a fresh fifth mortgage for 
Rs. 1,000 was executed over the properties covered originally by the first and fourth mortgages, 
with practically the same covenants and stipulations. The first mortgage thus became merged in 
the with an additional amount of Rs. 1,000. On 29th May, 1946, there was a sixth mortgage 
over the properties covered by the fifth mortgage for a further advances of Rs. 1,000. By a seventh 
mortgage-deed of even date the properties covered by the third mortgage were again mortgaged 
for a further payment of Rs. 1,000. The entire mortgaged properties thus came to be held by the’ 
andr ndent under the sixth and seventh mortgages. All the mortgages were sought to be 
scaled down under section g-A of the Madras Act IV of 1938 as amended by the Madras Act 
XXIII of 1948. ` 

The first two mortgages weregsufructuary mortgages simpliciter and the subsequent mortgages 
were on the date of them statedly a usufructuary, but were really consolidations of the previous 
ones with additional advances. There was, however, no agreement in any of the mortgages enti- 
tling the mortgagee to sue for the mortgage money in default of payment by the mortgagor, 

Held, that the mortgages had to be regarded as nothing other than usufructuary mortgages and 
had to be scaled down under section 9-A of the Actin the following manner, in the interests of 
justice, namely : 

(a) the amounts under the first two mortgage-deeds had to be scaled down by deducting 
from the principals thereof the proportionate amounts which would be wiped in the period from 
the date of the deed to the date of the third and fourth mortgages, which amount would be arrived at 
by dividing the principal amount by go and multiplying the result by the number of years that 
elapsed after their execution ; of 





1. (1953) S.C.J. 123: 1953 S.C.R. 463: (1953) 1 M.LJ. 443: 23 LT.R. 180 (S.G.). 
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(b) the balance of the principal must beadded to the further advances under the grd and 4th 
mortgages, which had to be considered as fresh documents and scaled down by taking the number of 
yes which elapsed before the execution of the 5th mortgage for finding out the proportionate 
Taction; 


e 
{c} deducting the fraction, from the grd and 4th the balance plus the advances of Rs. 1,000 
each, had to be taken as the principal; under the 6th and 7th mortgage documents; and from 1945 
onwards the amounts had to be deducted on the number of years that have elapsed in propornon 
to the total of 30 years. 
Appeal against the Order of the Court of the Subordinate Judge of Tanjore, 
dated rıth December, 1951 and made in O.P.No. 39 of 1950. 


A. V. Naranayanaswami Iyer and R. Venkatachalam for Appellants. 


K. S. Destkan and K. Raman and the Assistant Government Pleader (K. Veera- 
swami) amicus curiae for Respondents. 


The Judgment of the Court was delivered by 


Govinda Menon, F.—This Miscellaneous Appeal has been referred to a Bench 
by one of us, Ramaswami, J., because, the question involved is bereft of authority 
as regards the application of section 9-A of Madras Act IV of 1938. 


The facts of the case are as follows: The first appellant is an assignee of certain 
mortgages from the first respondent and the application was by the mortgagors 
to scale down the debt under section 19-A of Act IV of 1938. The lower Court 
has scaled down the debt in a particular manner and hence this appeal. 


Mr. A.V. Narayanaswami Aiyar for the appellant at the very first instance 
raised the question that section 9-A would not be applicable to the present case 
because there has been a partition in the family of the mortgagees who were res- 
pondents 2 to 5 in the Court below and as such, as stated in the Explanation to section 
g-A, the section would not apply. For this reliance has been placed upon the evi- 
dence of P.Ws. 1 to 3 of whom R.W.1 was the second respondent, the mortgagee. 
His case was that subsequent to the last mortgage, there was an oral partition in 
the family op ist June, 1945 and lists, Exhibits B-g to B-12 were prepared allotting 
the properties to respondents 2 to 5. R.W. 2 is the son-in-law of R.W.1 who speaks 
to the attestation of Exhibits B-g to B-12. R.W. 3 is said to be the scfibe of Exhibits 
B-9 to B-12. He isa son of R.W. 1’s wife’s brother and as such very closely related. 
The learned Subordinate Judge has discussed the evidence of these witnesses and his 
conclusion was that he was not im d by them. It was also the evidence on 
the side of the respondents in the Court below that after the partition lease deeds 
were taken in the name of the sons of the first respondent. No lessee has been exa- 
mined and none of the so-called lease deeds has seen the light of day. On the other 
hand, the Village Karnam examined as P.W. 1 categorically stated that respondents 
2 to 5 in the lower Court were undivided and respondent No. 2 was enjoying all the 
properties and paying kist. P.W. 2 is the first petitioner and he also alleged that the 

artition is a myth. In our opinion sufficiently cogent reasons have been given 
by the learned Subordinate Judge for not acting upon the evidence of R. Ws. 1 to 3 
and for relying upon the testimony of P.Ws. 1 and 2. Agreeing, therefore, with the 
opinion of the lower Court, we hold that the alleged partition has not been proved. 
There can, therefore, be no doubt about the applicability of section g-A to the facts 
of the present case. K 


The next question for consideration is the mode and the method in which the 
scaling down ought to be done; and for that purpose it is essential to state the cir- 
cumstances a little more elaborately. Under Exhibit B-1, dated 16th May, 1919, 
the petitioners’ undivided father executed a mortgage to the first respondent im 
the Court below for a sum of Rs. 3,500 by which the mortgagee was empowered 
to remain in possession of the properties and enjoy the usufruct in lieu of interest 
on the mortgage. A period ofseven years was also fixed for redemption of the same. 
On the same date, under Exhibit B-2 the same person executed another usufructuary 
mortgage over other items of properties for Rs.2,000 in favour of the same mort- 

ee containing covenants ad idem. While matters were in this state, on 19th 
June, 1929, under Exhibit B-3, the second respondent in the Court below took am 
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assignment of the mortgages under Exhibits B-1 and B-2, aggregating to the amount 
of Rs. 53500. Later on under Exhibit B-4, dated 26th July, 1929, the original mort- 
gagor’s sons executed another so-called _usufructuary mortgage over properties dealt 
with under Exhibit B-2 for a sum of Rs. 200 more. In that documeng it is stated 
that the properties had already been held by the mortgagee under Exhibit B-2 and 
a further advance had been made by him of a sum of Rs.g00. It was stipulated 
that the original principal plus the additional sum paid would be repaid in Chitrai 
Kalavathi and the mortgage redeemed: ‘The result is that under Exhibit B-4 there 
is, as it were, a merger of the mortgage under Exhibit B-2 with an additional pay- 
ment of Rs. 200. On the same date, under Exhibit B-5 the same mortgagors exe- 
cuted another so-called usufructuary mortgage in favour of the same mortgagee 
over the properties covered by Exhibit B-1 with an additional payment of Rs.300. 
The stipulations and contracts therein are identical with those contained in Exhibit 
B-4. This state of things continued for more than 15 years when under Exhibit 
B-6 dated 7th October, 1944, a further sum of Rs. 1,000 was advanced and a fresh 
mortgage was executed over the properties covered originally by Exhibits B-1 and 
B-5. The stipulations are practically the same as those contained in the earlier 
documents. ‘The legal result of obtaining the execution of Exhibit B-6 is that 
Exhibit B-1 became merged in the fresh document, Exhibit B-6 with an additional 
payment of Rs. 1,000. Under Exhibit B-7, dated 29th May, 1946, there was a further 
advance of Rs. 1,000 and the mortgage was over the same properties covered by 
Exhibits B-6. On the same date under Exhibit B-8 the properties covered by 
Exhibit B-4 were again mortgaged with a further payment of Rs. 1,000. 


The result of all these transactions is that the entire properties are now held 
under Exhibits B-7 and B-8. The application by the mortgagors was to scale 
down all the mortgages in accordance with the provisions of section 9-A. 


. Narayanaswami Aiyar for the appellants contends that if sub-section (3) 
of section g-A tee to be applied, then we must take Exhibits B-1 and B-2 as the starting 
point and consider that these mortgages would be wiped off only go years after the 
date, when they were executed, i.e., on 16th May, 1949, if that is so, then he urges 
that Exhibits B-4 and B-5 should be deemed to have taken effect only on the expiry 
of 30 years aftér Exhibits B-1 and B-2. The amounts due on Exhibits B-4 and B-5 
would be wiped off only go years thereafter, that is, 26th July, 1959. He further 
contends that the starting point for scaling down the debt under Exhibits B-7 and 
B-8 would be go years from the date when Exhibits B-4 and B-5, get wiped off (i.e.) 
in 1959. Calculated in that way the mortgage cannot be scaled down until 1989. 

It seems to us that this method of calculation cannot be accepted. There can 
be no doubt whatever that Exhibits B-1 and B-2 are usufructuary mortgages sim- 
pliciter and the subsequent mortgages, if construed as usufructuary mortgages, can 
only be consolidations of the previous documents with additional advances. It 
may also be possible to treat them as hypothecations. But on a reading of those 
documents, one is not able to find any agreement by which the mortgagee can sue 
for the mortgage money in default of payment by the mortgaggor. Such being 
the case, and especially since on the very face of those documents they are statedly 
usufructuary mortgages, we have to take them as nothing other than usufructuary 
mortgages. 

The question then is how best are we to apply section g-A to the facts of the 
present case. Having given the matter our earnest consideration it seems to us 
that the interests of justice requires scaling down in the following manner:— 


Before Exhibits B-4 and B-5 were executed, Exhibits B-1 and B-2 have run a 
course of little more than ten years. Therefore the amount under Exhibits B-1 and 
B-2 has to be scaled down by deducting the proportionate principal that would be 
wiped off during the period that has lapsed, which sum can be arrived by dividing 
the principal sum by go and multiplying the result by the number of years that 
have elapsed. If that amount is deducted from the principal, then the balance 
of the principal will have to be added to the further advances under Exhibits B-4 
and B-5. Roughly more than 1/3rd_ of the principal amounts under Exhibits B-1 
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and B-2 would have been wiped off by the time Exhibits B-4 and B-5 would have 
corge into existence. Therefore a little less than 2/grd principal under Exhibits B-1 
and B-2 should be added on to the further advance under Exhibits B-4 and B-5; then 
consider Exhibits B-4 and B-5 as fresh ducuments and scale them down by taking 
the period of more than 15 years that would have elapsed before the execution of 
Exhibit B-6, for finding out the fraction. Deduct that proportion of the principal 
from the amounts under Exhibits B-4 and B-5 and then take the balance as the 
principal for Exhibits B-7 and B-8, with the fresh advance of Rs. 1,000 each. The 
principal for Exhibits B-7 and B-8 will therefore be 1000 plus what remains under 
the previous documents. From 1945 onwards the amount has to be deducted on 
the number of years that have elpased in proportion to the total of go years, In that 
way scaling down has to be effected. 


It seems to us that that is the proper method and adopting that method the 
balance due to the mortgagee will have to be calculated. The respondent’s 
advocate will file into Court a memo. of calculation on the above principle laid 
down by us before the decree is drafted. There will be no order as to costs in this 
appeal. 

We are thankful to the Assistant Government Pleader for having assisted us 
in this case as amicus curiae. 

P.R.N. — Appeal dismissed—decree modified. 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Mr. Justice GovinpaA Menon, MR. Justice RaMASWAMI AND MR. 
Justice RAMASWAMI GOUNDER. 


Sankaranarayana Pillai and another .. Petitioners” 
v. f 
Kandasamia Pillai .. Respondent. 
Court-fees Act (VI of 1870), section 7 (v) and 7 (iv-A)—Suit by a minor to set aside an alitnation by 
she guardian where the minor is eo nomine a party to the Mods of valuation. ° 


Court-fee—Suit for mere possession without setting aside the document—If maintainable. 

Where a minor is ¢o nomine a party to a sale deed or other document of alienation by a guardian 
-which he seeks to set aside it is not enough for him to merely sue for possession and pay court-fee under 
section 7 (v) of the Court-fees Act but he must sue for the cancellation of the document and pay court- 
fee under section 7 (i2-A) of the Act. It makes no difference whether the sale deed is executed by the 
guardian of the minor as guardian or as manager of the joint family. In either case the document 
has to be set aside. It is not open to the minor to ignore the transaction and seek possession of the 
property. 

Ramaswami v. Kunjammal, (1950) 1 M.L.J. 408; Veeraraghavalu v. Sreeramulu, A.I.R. 1928 Mad. 
816 and Kuppuswami Goundan v. Mari Goundan, (1943) 1 M.L.J. 249, differed. 

Doraiswami v. Thangavelu, A.I.R. 1929 Mad. 668; Venkatakrishnaiah v. Alli Samb, A.I.R. 1938 Mad. 
921 and Vaduganatha Pillai v. Srinivasa Raghava Iyengar, (1950) 2 M.L.J. 378, approved. 

But where the minor is not go nomine a party to the transaction and the transaction is on behalf 
ofa joint family of which the minor was a member, he could always ignore the transaction as not 
binding on the family and can seek to recover possession. As transactions entered into by a guardian 
xelating to a minor’s properties is not void but is only voidable at the instance of the erstwhile minor 
within three years of his attaining majority, the minor is deemed*to be a party to the transaction. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsiff of Tenkasi, dated 27th September, 
1954 and made in O.S. No. 131 of 1954 (O.S. No. 341 of 1953, District Munsiff’s 
Court, Tiruneveli). 

T.R. Mani for Petitioners. 

M. Natesan for Respondent. 

When the, petition came on for hearing in the first instance the following 
ORDER oF REFERENCE to a Full Bench was made by 
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BAE n Ayyar, 7.t—This is a petition by the defendants in O.S. 
No. 131 of 1954 on the file of the District Munsiff, Tenkasi, to revise the findings 
of the District Munsiff on issues 6 and 7 in the suit. Those issues run as follows : 
Issue 6. Whether the suit is not properly valued and correct court-fee not paid ? 
Issue 7. Whether this Court has no jurisdiction to try the suit ? 

The suit was filed by the plaintiff respondent for possession of his 1/6th share 
inthe plaint 1 and2 schedule lands including the trees and the well on them. 
The plaintiff’s mother and guardian had executed two sale-deeds in respect 
of the plaint schedule properties. Exhibit B-1 dated 8th January, 1938, was 
a registered sale-deed for Rs. 750 executed by the plaintiff’s mother, Pachai- 
vadivammal, as natural guardian of the plaintiff, in favour of the ist defendant 
and others. Exhibit B-2 was sale-deed executed on the same day, by the same 
lady as natural guardian of the plaintiff for Rs.750 in favour of the and 
defendant. Within 3 years of his attaining majority, the plaintiff filed the suit for 
recovery of possession of his 1/6th share in the plaint schedule properties from 
the defendants, for mesne profits from the date of the plaint till the date of 
recovery of possession at Rs.580 per annum, and for costs. He alleged that his 
father died in 1937 leaving him behind as his only son, that he was aged 5 years 
at the time, that his mother Pachaivadivammal, was not well-acquainted with 
worldly affairs, that she did not know the price or value of the properties and that 
she was not even in the habit of going out of the house. Her brother, one Kanda- 
swami pillai, and her father, one Namasivayam Pillai, were said to have taken ad- 
vantage of the plaintiff’s minority and his mother’s ignorance of worldly affairs, 
and made the plaintiff’s mother execute the two sale-deeds in favour of the defen- 
dants for grossly inadequate prices though the properties were at least worth 
Rs. 3,000 at that time. Kandaswami and Namasivayam were said to have colluded 
with the defendants and caused two sale-deeds to be effected for Rs. 1,500 by 
deceiving the plaintiff’s mother and exercising undue influence over her. The first 
defendant is said to be a brother of the plaintiff’s maternal uncle, Kandaswami 
Pillai. The plaintiff alleged that, after attaining majority and ascerjaining about 
the fraud played on his mother by her designing brother and father, he asked the 
defendants to. deliver to him the plaint schedule properties. But the defendants 
did not do so. So, he filed the suit. He valued the suit for jurisdiction and court- 
fee at Rs. 1,037-3-0 under section 7 (v) (b) of the Court-fees Act. The suit was first 
filed in the District Munsiff’s Court, Tirunelveli, as O.S. No. 341 of 1953. Then it 
was transferred to the District Munsiff’s Court, Tenkasi. It was after the transfer 
to that Court that issues 6 and 7 were framed. It was contended by the defendants 
that the plaintiff ought to have valued the suit under section 7(#0-A) of the Court- 
fees Act, as he had to get rid of an insuperable obstacle to this prayer for recov 
of possession of the plaint schedule properties, namely, the two sale-deeds to whi 
he was eo nomine a party, and he could not avoid paying court-fee under section 
7 (iv-A) by simply not asking for the cancellation of the two sale-deeds. Exhibits. 
B-1 and B-2, executed by his mother, by by-passing them, and by asking for mere 
possession of the properties, and by valuing the suit under section 7 (v) (b). It 
was agreed by both the parties before the lower Court, and was also held by the 
lower Court that if the suit were to be valued under section 7 (iv-A) of the Court- 
fees Act, it would be beyond the pecuniary jurisdiction of that Court, as the suit 
value would be over Rs. 3,000. That is also conceded here. So, the finding on 
issue 7 would automatically follow the finding on issue 6. The contention of the 
defendants in the lower Court that at least the market value of 1/6th of the plaint 
schedule properties should have formed the basis for valuation as of survey 
numbers would be involved when awarding the 1/6th was rejected by the lower 
Court and was rightly not pressed before me. On the main point as to- whether 
section 7 (iv-A) would apply, many rulings were cited by both sides before the lower 
Court. These rulings were somewhat irreconcilable, including Bench Rulings. After 
discussing them, the lower Court finally held that the ruling of Chandra Reddy, J., 
in C. Ramaswamt and others v. Kunjammal and others1, would be the ruling applicable 
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to the facts of this case, and that court-fee need not be paid under section 7 (iv-A) 
as the mother and guardian, who executed the sale-deed making the minor eo nomine 
a party to it was there also an illiterate woman inexperienced in life and was in- ` 
fluenced and geceived by her brother to alienate the property for a very low consi- 
deration. andra Reddy, J., held in that case, that it was not necessary for a 
minor in such cases to pray for cancellation of the sale-deed to which he was eo nomine 
a party and to pay court-fee under section 7 (iv-4) and that it was sufficient for him 
to value the suit under section 7 (v) (6). The lower Court held, on issue 6, that the 
valuation of the suit under section 7 (v) (b) of the Court-fees Act was correct and 
the court-fee paid was correct. Consequently it held, on issue 7, that it had juris- 
diction to try the suit. Hence this Civil Revision Petition. 


I have perused the entire records, and heard the learned counsel on both sides. 
It has become obvious to me, after hearing them, that they are right in urging that 
there are weighty rulings in favour of the view that in such cases court-fee ought 
to be paid under section 7 (1v-A) of the Court-fees Act, and also equally weighty 
rulings that in such cases court-fee need be only paid under section 7 (v) (6), and 
that, as some of the rulings are Division Bench Rulings and even Full Bench Rulings 
it is necessary to settle the conflict once for all by referring the matter to a Full 
Bench, as it is a matter of common occurrence and lower Courts should not be left 
under any doubt regarding the court-fee and jurisdiction in some cases. 


I shall now briefly mention the rulings on either side. For the view that court- 
fee need be paid only under section 7 (v) (b) of the Court-fees Act, and the plaintiffs 
need not ask for cancellation of the sale deeds executed by their guardian during 
their minority even though they were eo nomine parties to such sale deeds, there is, 
first of all, the ruling of a Bench of this Court consisting of Ramesam and Coleridge, J. 
in Kamaraju v. C. Gunnayya’. It was held there that in a case of private sale of a 
minor’s property by his mother and natural guardian, making the minor eo nomine 
party, the minor had got the right to avoid it, and need not ask for its cancellation. 
‘The following observations are relevant in the context : 

“A judicial sale has to be set aside so far as the persons who are parties to the sale are concerned, 
and, if not set asitie, it will be binding on them, for ever. Here, we have not got to do with a,judicial 
sale but with a private sale. The 1st defendant had got the right of avoiding it, By selling the 
property to the plaintiff, on the footing that the sale by the mother was not binding on him, he has 
choosen to avoid it, and the result of it is that from his point of view he has got a complete title. 
‘The title, no doubt, will only be effective if the Court ultimately finds that the sale by the mother is 
not binding on him. But, contingent on that event, he has got a complete title and this title is not a 
‘bare right to sue, and is therefore assignable.” 

No doubt, at the time the suit concerned in that case, namely, O.S. No. 78 of 
1920, was filed, section 7 (tv-A) had not been enacted (it was enacted only in 1922) 
and therefore there was no need for the learned Judges to hold that court-fee need not 
be paid under section 7 (tv-A). But, as section 7 (i-A) will apply to cases where 
the plaintiffs have to ask for the cancellation of a sale deed, the ruling in question 
will be in favour of the non-applicability of section 7 (te-A) and the applicability 
of section 7 (v) (b) to such case, as Mr. Natesan has urged. 


The next ruling in favour of this view is that of a Bench of this Court consisting 
of Ramesam and Jackson, JJ., in Veeraragavalu v. Sreeramalu*, In that case, the 
learned Judges observed as follows: 


“ It has been held in a long series of cases beginning with Unni v. Kanchi Ammal*, (see also 
Ramaraju v. Gunnaya'), that a minor has not got to set aside the transaction by a guardian in suing 
to recover the property. He can ignore the transaction and merely pray for possession. That 
being so, he does not seek cancellation of the instrument. In this respect, his position is different 
from that of an adult executing the document himself as pointed out in 14 Mad. 26. 

“ Therefore, clause (i2-A) of section 7 of the Court-fees Act, does not apply. We do not agree 
with the decision in Alagan Aipangar v. Srinivasa Aiyangar.* 

* In such cases, it is proper that the plaintiff should not add unnecessary prayers to confuse the 
Court and himself. When such prayers are unnecessary it is best to expunge them. In the present 
case, the  plaintitt is willing to expunge the words in prayer from the words “‘setting aside”. If he 





does zo, the courtdéee paid by him is enough.” 
x. (1923) 45 M.L.J. 240. 3. TER LL.R. 14 Mad. 26. 
2. ALR. 1928 Mad. 816. 4. (1925) 50 M.L.J. 406, 


414 THE MADRAS LAW JOURNAL REPORTS., - * [1956 


In other words, the learned Judges held that even when the plaintiff had added 
a prayer to set aside the sale-deed to which his guardian had made him eo nomine 
a party, such prayer was unnecessary, and should be struck out, as there was no teed 
for him to set aside such a sale-deed. ° 

But the curious thing is that in spite of such a strong assertion in favour of the 
non-applicability of section 7 (iv-A) of the Court-fees Act and the applicability of 
section 7 (v) (b) the very next year Venkatasubba Rao, J., in Doraiswamt Reddiar v. 
Thangavelu Mudaliar}, held that in a case where a mother and guardian had executed 
a release deed on behalf of her minor sons making them ¢o nomine parties to the deed, 
court-fee should be paid under section 7 (ic-A) and not under section 7 (v) (b). He 
remarked : 

“The question to be decided is: are the plaintiffs bound to get the release deed set aside? 
If they are, the form of the plaint may be disregarded for in substance, the relief claimed is one for 
cancellation. The transaction was entered into by the mother of the plaintiffs as their guardian. 
Can it be said that such a transaction is an absolute nullity ? In my opinion, Article 44 of the 
Limitation Act clearly applies. I am not now concerned with cases which have held, that in 
the case of alienations by managing members of a Hindu coparcenary it is unnecessary to get the 
transactions set aside. The case relied upon by the lower Court, Veeraraghavalu v. Sresramulu*, is a 
case of this description. In the present case, J] am not called upon to consider whether this decision is 
correct or not. The alienation in question was made by the mother of the plaintiffs, their guardian 
under the Hindu Law. In such a case, the transaction is voidable, and not void. Then again, the 
question does not arise whether Article 44 does not apply to an alienaction by an unauthorised 
person. In this case, the complaint in shortis that an authorised Saher effected an unauthorised transfer 
An alienation by a guardian must be regularly set aside. See Madugula Latchtah v. Mukkalinga*; 
Muthukumara Chetty v. Anthony Udayan*; Kandasami v. Irusappa’ and Arumugam Pillai v. Ambalam‘. 
I am, therefore, disposed to read the plaint as ifit contains a prayer for the cancellation of the 
release deed.” 

After quoting the wording of section 7 (i-A), he continued : 

& Can there be any doubt that a sale-deed comes within the terms of this section ?” 

Mr. Natesan, for the plaintiff respondent, urged that Venkatasubba Rao., J., 
made a mistake in thinking that the ruling of the Bench in Veeraraghavalu v. Sreeramulu® 
was a case of an alienation merely by the father and managing member of a Hindu 
coparcenary and asserted that it was by the father as the guardian of his son. He 
urged that in principle there could be no difference between a father-guardian and mother- 
guardian of a minor son, especially among the Hindus where the father is the pre- 
ferential guardian of the minor son, having priority over, the mother. He referred 
to the ruling and showed that the Bench in Veeraraghavalu v. Sreeramulu*, held that 
even in a case of sale-deeds executed by a father-guardian there was no need to. 
ask for cancellation of the sale-deed and pay court-fee under section 7 (is-A) and that 
it was enough for the minor, when he had become a major to ask for possession by 
paying court-fee under section 7 (o) (4) ignoring the sale-deed. 

In Venkatakrishniah v. Sheik Alli Sahib”, Wadsworth, J., agreed with the view 
of Venkatasubba Rao., J. and held that where an alienation was clearly made by 
the lawful guardian of the plaintiff making him eo nomine a party, the plaintiff had 
necessarily to attack that alienation as an essential preliminary to any prayer for 
the recovery of possession, and must pay court-fee under section 7 (t7-A) and 
cannot evade doing so by filing a suit for mere recovery of possession and paying 
court-fee under section 7 (v) (b). He too held that the decision in Veeraraghavalu 
v. Sreeramulu®, could not be relied on for paying court-fee under section 7 (o) (8) 
and avoiding the payment of court-fee under section 7 (iv-A). He re-affirmed this 
view in Velliyya Kumar v. Ramaswami Konar®. He observed at page 402, thus : 

“My attention has not been drawn to any decision which throws any real doubt on the general 
proposition that when a person seeks to establish title which cannot be established without removing a 
decree or an instrument to which he is himself a party then,whatever be the garb in which he dresses 
his suit its substantial character must be a suit for the cancellation of the decree or instrument; but 
if the establishment of his title is being impeded by the effect of a transaction between other parties 
he cannot legitimately ask for the cancellation of that transaction but can only ask for a declaration 
that, so far as he is concerned, it is not binding.” 


1. ALR. 1929 Mad. 668. » (1917) 33 MLL.J. 309. ° 
2. A.I.R. 1928 Mad. 816. & F 40 MLJ. 475- 

8. yee 17 M.L.J. 220: LL.R. 30 Mad. 393. 7. AIR. 1938 Mad. gat. 
4 (1914) 29 M.LJ. 617. 8. (1939) 2 M.L.J. 400. 








II] sANZARANARAYANA PILLAI J. KANDASAMIA PILLAI (F.B.) (Panchapakesa Ayyar, J)e 415 


Mr. Natesan urged that the above decisions of Venkatasubba Rao, J., and 
Wadsworth, J., are wrong and impliedly overruled as a Full Bench of five Judges 
consisting of Lionel Leach, C.J., and Pandurang Row, Abdual Rahman, Krisna- 
swami Aiyamgar and Patanjali Sastri, JJ., in Ramaswami Iyengar v. Ragavachariar}, 
has held that, though court-fee must be paid under section 7 (i2-A) in respect of 
decrees passed against the plaintiff in suits in which he had been co nomine impleaded 
as a party, with regard to other transactions like sale-deeds, whether the plaintiff is 
made a party or not, the position is different. At page 41 it is observed thus: 

“The other transactions of the first defendant, whether the plaintiff is made a party thereto or 

not, stand on a different footing. He is not bound under the substantive law by which he 1s governed, 
to sue for a declaration or cancellation in respect of any of them.” 
Mr. Mani for the petitioners urges that these remarks would apply only to 
a case where the sale-deeds are executed by a father-manager and guardian. He 
further urges that though a father is guardian of his minor sons, and even the pre- 
ferential guardian under Hindu Law, when he is also the manager of the joint family, 
his capacity as a manager overshadows his right as a i eben and he will be pre- 
sumed to have executed the sale-deeds only as a father-manager and not father- 
guardian, and so, the minor sons, when they attained majority, need not ask for 
cancellation of the sale-deeds executed by him as the father-manager and guardian. 
But the position, he said, would be different regarding the sale-deeds executed by 
a mother and legal guardian. He relied on the ruling of a Full Bench of this Court,, 
consisting of Lionel Leach, C.J., and Mockett and Krishnaswami Aiyengar, JJ., in 
Ghulam Hussain Sahib v. Ayesha Bibi*, where it has been observed that in a case of 
sale by a de jure guardian (thought not by a de facto guardian) the plaintiff, who has 
been made ¢o nomine a party to the sale-deed, seeking possession must ask for the 
cancellation of the sale-deed and pay court-fee under section 7 (iv-A) and that he 
must do so even with regard to a sale-deed executed by a Court guardian without 
obtaining the sanction of the Court. Mr.Mani urged that though in that case the 
mother guardian who executed the sale-deed in which the minor was eo nomine a 
party happened to be a Court guardian, appointed under the Guardians and Wards 
Act, the same rules would be applicable to the natural mother-guardian in the 
present case, though she is not appointed as a guardian under the Guardians. 
and Wards Act. 

Mr. Netesan relied on two later rulings of single Judges for the view that court- 
fee need be paid only under section 7 (v) (b). One of the rulings was that of 
Kuppuswami Ayyar, J., in Kuppuswami Goundan v. Mari Goundan®. It was held 
in that case by the learned Judge that it was not necessary for the plaintiff to sue 
for setting aside the partition of 1938 effected by his father, and that he need not 
value the suit under section 7 (iv-A) and that he could value the suit as one for parti- 
tion ignoring the previcus partition as not bindingonhim. He followed the rulings 
in Kamaraju v. Chanduri Gunnayya*, aud Veeraraghavalu v. Shreeramulu®, and dissented 
from the ruling of Venkatasubba Rao, J., in Doraiswami Reddiar v. Thangavelw 
Mudaliar® ; as it was ofa single Judge, apparently overlooking the fact that the ruling 
of the Bench in Kamaraju v. Chanduri Gunnayya‘, was given before the enactment 
of section 7 (iv-A). 

The other ruling relied on by Mr.Natesan was that of Chandra Reddy, J. in 
Ramaswami and others v. Kunjammal and others’. The learned Judge held that where 
the plaintiff alleged that his mother and natural guardian under the Hindu Law 
was an illiterate woman, inexperienced in life, and was influenced by her brother 
to alienate the properties for a very low consideration in his favour making the plain- 
tiff minor eo nomine a party, it was sufficient for the plaintiff to value the suit under 
section 7 (v) (b) of the Court-fees Act and that he need not pray for the cancellation 
of the sale-deed and pay court-fee under section 7 (10-4) of the Court-fees Act. 
Mr. Mani attacks Chandra Reddy, J.’s decision as erroneous. He has pointed out 
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that in a later decision of this Court in Vaduvanatha Pillai v. Raghava Iyengar}, 
Satyanarayana and Rao, J., relied on the Full Bench decision is Mir Gulam Saheb v. 
Atyesha Bibi?, and held that in such a case in spite of the guardian’s alleged illiteracy 
fraud, etc., court-fee ought to be paid under section 7 (iv-A) of the Ceurt-fees Act 
though in the particular case before him the plaintiff was eo nomine a party to a 
decree and not merely to the sale-deed. 


It is obvious from all this that there is a lot of conflicting views in reported 
decisions regarding this matter as urged by the learned counsel on both sides. My 
‘own view is that wherever a minor has been made eo nomine a party to a sale-deed or 
other instrument by his legal guardian (and not by a mere judgment Family 
Manager) and seeks to avoid it, and get possession of the lands which have passed 
to the alinees, he must pray for setting aside such sale-deed and pay court-fee under 
‘section 7 (tv-A) of the Court-fees Act. There must be some uniformity regarding 
these matters which cannot be left to be decided in each case according to the 
opinion of the presiding Judge. A general rule that persons who are eo nomine 
parties to the decree, or sale-deeds effected by their natural or legal guardians, 
should pay court-fee under section 7 (iv-A) will make it simple to work, and will 
not operate any grave injustice. It will also make for general convenience and 
may ultimately be for the benefit of the minors themselves. If every minor can 
ignore the sale-deeds executed by his legal guardians for his bénefit, and claim 
possession from the alienees, paying merely court-fee under section 7 (v) (b) without 
praying for the cancellation of the sale deeds, it is obvious that very few people will be 
willing to purchase the properties of minors from their guardians at reasonable 
prices, and the minors will be the sufferers ultimately. There is a presumption that 
alienations by legal or natural guardians like a mother will be prima facte for the 
benefit of the minors, though of course the minors can get them set aside by showing 
that they were vitiated by fraud, undue influence, coercion, ete., paying proper 
court-fee under section 7 (iv-4). 


I cannot, however, agree with Mr.Mani that in regard to a sale-deed executed 
by father as guardian of his minor son, the plaintiff need not pray for setting aside 
that sale-deed and can pay court-fee under section 7 (v) (b) ignoring the sale-deed, 
.and as for mere possession. It seems to me that father, as a guardian is in a stronger 
position, under the Hindu Law, than the mother as guardian, though as manager 
„of the family and head of the coparcenary, his alienations can bind other coparceners 
including his sons only if they are proved to be for family necessity or benefit. Sons 
asking for partition against a father need not specifically ask of setting aside such 
.alienations. 


But the matter has not been uniformly decided under the rulings cited above 
on the simple test of eo nomine or not. Often the father as manager and the father 
as the guardian have been bundled together, and the father’s capacity as manager 
alone has been taken into account for this purpose. It is necessary to clearly lay 
-down a rule as to the court-fee payable in such cases of alienations by legal guardians 
‘of minors making the minor eo nomine a party. Of course, alienations which are 
attacked as bogus and nominal will stand on a different footing, as they can always be 
ignored, as unreal, but alienations which are admitted to be real, though fraudulent 
and for low consideration, startd on quite a different footing. 


I therefore direct the papers to be placed before the Chief Justice to con- 
stitute a Full Bench to decide the following questions: 


1. Has the plamtiff who as a minor, has been made eo nomine a party to a sale-deed or other 
document of alienation by his mother and guardian to pay court-fee under section 7 (iv-A) of the 
Court-fees Act and to pray for the cancellation of the sale-deed expressly or impliedly and pay 
-court-fee under section 7 (t0-A) of the Court-fees Act, or can he ignore and by pass such aliena- 
tion alleging illiteracy, ignorance, lack of worldly knowledge, undue influence, coercion, ete., and 

ray for mere possession of the lands paying court-fee under section 7 (v) (4) of the Court-fees Act ? 
Win it make any difference if the mother executing the sale-dced making him ¢o n@mine a party is a 
‘guardian appointed under the Guardians and Wards Act? 
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Is the position of a sale-deed executed by a father of the minor, as guardian of the minor son and 
not as manager of the joint family and head of the,coparcenary, any way different from the position ofa 
salefleed executed by the mother as guardian ofthe -ninor 7 } 

In purswnce of the aforesaid order for reference to a Full Bench the petition 
was heard by (Govinda Menon, Ramaswami and Ramaswami Gounder, JJ.) 


T. R. Mani for Petitioner. 
M. Natesan for Respondent. 
The opinion of the Full Bench was delivered by 


Govinda Menon, J-—The following questions have been referred to a Full Bench 
by Panchapakesa Avyar, J. 


Has the plaintiff who as a minor, has been made co nomine a party to a sale-deed or other document 
of alienation by his mother and guardian to pay,Court-fee under section 7 (i4) of the Court-fees Act 
and to pray for the cancellation of the rale-decd expressly or impliedly and pay Court-fee under sec- 
tion 7 (w-A) ofthe Court-fees Act or can he ignore and bypass such alienation alleging illiteracy, 
ignorance, lack of worldly knowledge, undue infiuence, coercion, etc., and pray for mere possession 
ofthe lands paying Court-fee under section 7 (v) (b) ofthe Court-fees Act ? Willit make any difference 
if the mother executing the sale-deed making him eo namins a party is a guardian appointed under the 
Guardians and Wards Act ? 

Is the position of a sale-deed executed by a father of the minor as guardian of the minor son and 


not as manager of the joint family and head of the coparcenary, any way different from the position of 
a sale-deed executed by the mother as guardian of the minor ? 


As the order of reference deals exhaustively with the facts which have given 
rise to the reference as well as the decided cases cited before him no further ela- 
boration of factual details is necessary and we can straightaway proceed to discuss 
the legal points urged before us. At the very outset it is necessary to differentiate 
between transactions regarding properties which belong to the minor as his own 
and those in which he is intcrested as a member of a joint family where either his 
father or any other relative happens to be the kartha or head. In the latter case 
where a document is executed on behalf of the family he is only a component part 
in the entity which has a legal status and a person and therefore such a transaction 
cannot be deemed to be by the minor individually as such but in the former case 
where the person who executes the document is the father or the manager of the 
joint family the mere fact that he purported to execute it also as the guardian of 
the minor would not make it obligatory on the minor to have it cancelled before 
obtaining relief on the footing that it is not binding on him. But where the transac- 
tion is on behalf of the minor and is entered into by the guardian then the question 
arises as to whether in order to obtain relief the minor has to get the document 
cancelled. The law as laid down in Unrit v. Kunchi Ammat, and approved by the 
Full Bench in Ramaswamiv. Rangachariar®, is well settled and is to the following effect : 


“If a person not having authority to execute a deed or having such authority unde: certain 
circumstances which did not exist, execute a deed, it is not necessary for persons who are not bound 
by it, to sue to set ıt aside for it cannot be used against them. They may treat it as non-existent and 
sue for their right as if it did not exist.” 

We are in this case concerned with an alienation of property belonging to the 
minor by his guardian and the question to be considered is what is the proper Court- 
fee payable in such a matter. Is it necessary for the minor to seek for a cancellation 
of the document and pay Court-fee under section 7 (iz-A) of the Court-fees Act or 
would it be sufficient if he ignores the transaction and seeks possession of the pro- 
perty and values the suit under section 7 (v) of the Act. 


Chandra Reddi, J., in Ramaswami v. Kunjammal,?, has taken the view that it is 
sufficient if the plaintiff values the suit under section 7 (v) of the Court-fees Act and 
he need not ask for cancellation of the sale-deed executed by his mother as guardian 
and pay Court-fee under section 7 (t2-4) of the Court-fees Act. The learned Judge 

e. . 
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rel’ed on the decisions in Ramaswami v. Rangachariar', Kalianna Gounder v. Balasubra- 
meniam*, and Kandaswami Udayar v. Annemalai Pillai®, and followed the same. «We 
are now asked to consider the correctness or otherwise of that judgment and in doing 
so we propose to refer to the conflict in case-law noted by the referrifg judge. On 
the side of the petitioners it is contended that in a transaction entered into by a 
guardian of a minor relating to the property belonging to the minor and in which 
the minor is eo nomine made a party represented by his guardian it is absolutely es- 
sential that in order to get the relief cancellation of the document is necessary for 
which purpose Court-fee will have to be paid under section 7 (é0-A) of the Court-fees 
Act but where the minor is one of the members of the joint family and the transaction 
is by the kartha or the other members of the family but the minor’s name is added 
and represented by a guardian in such a case section 7 (v) of the Act can be invoked. 
The matter came to the forefront in the decision in Doraiswamt v. Thangavelu4, by 
Venkatasubba Rao, J. Where the mother as guardian under the Hindu Law ex- 
ecutes a release deed on behalf of the minors the release deed is not void but only 
voidable and as such the minors, if they complain that it is invalid, are bound to 
set it aside. Hence if the minors after attaining majority bring a suit praying for 
a declaration that the release is invalid and for an injunction their suit looking at 
the substance of it, must be treated as one for cancellation of the instrument and 
so will come under section 7 (i2-A) of the Court-fees Act. The learned Judge was not 
inclined to follow the earlier d«cision in Veeraragavalu v. Sreeramulu®. It is clear from 
the facts of this case that the alienation was by the guardian representing the minor 
with regard to the minor’s estate and not by the manager of a joint family in which 
the minor is only a constituent member. The learned Judge has also referred to 
the fact that in section 7 (iv-4) the words securing money or other property are not 
happy. In his opinion the release deed is a document securing property and it 
seems to us that a mortgage or sale of property is also one which secures money 
or other property. Though an argument has been addressed to us that the words 
of section 7 (10-A) of the Court-fees Act are inapplicable to a case where the transaction 
is one of sale, mortgage or exchange and the person who impugns ig a mortgagor, 
vendor or alienor it is difficult to say that the suit is for cancellation of a document 
securing money or other property but it has so far been construed in that light and 
it is too late in the day to question the correctness of that assumption. 


Wadsworth, J., in Venkatakrishniah v. Alli Sahib®, took a similar view and held 
that where the suit is to set aside an alienation made by the guardian of the plaintiff 
during his minority and for possession of the properties alienated Court-fee should 
be paid under section 7 (tv-A). This also proceeds on the footing that the minor 
is eo nomine a party to the transaction and the consideration is as if the minor himself 
has executed it. The learned judge refers to the decision of Venkatasubba Rao, J., 
mentioned zbove and points out the cifference be wecn a case where the aliena- 
tion is by the lawful guardian of the minor as such and that by a manager of a 
joint family of which the minor is only a member. The observations of the same 
learned Judge in Vellayya Konar v. Ramaswami Konar’, are similar. A distinction is 
clearly made out between a case where the erstwhile minor has to remove an 
obstacle in his way before getting relief and one in which he could ignore and 
prcceed as if he was not a party. Referring to the earlier case in Venkatakrishniah 
v. Alli Sahib®, the learned Judge makes it clear that it was a case of a minor 
whose lawful guardian on his behalf made an alienation which the minor 
on attaining majority has necessarily to get the conveyance cancelled before 
he could get recovery of possession of the properties alienated and that in such a 
case section 7 (i+A) of the Court-fees Act applies. Though the observations 
of Satyanarayana Rao, J., in Vaduganatha Pillai v. Srinivasa Raghava lyengcr è, related 
to the case of of a decree to which the minor was a nartv renresented by his 
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guardian the principle underlying the judgment is where the transaction 
is, by and on behalf of the individual any attempt to get over it should 
be by means of caneellation of the same. We are in agreement with the 
learned Judge. But a different line of reasoning is discernible in certain 
cases to the effect that even where the suit relates to the property of the minor 
alienated by a guardian all that he need do for impeaching the transaction is te 
sue to recover the property without seeking to set aside the transaction. Ramesam 
and Jackson, JJ., in Veeraragavalu v. Sreeramulu', were of the view that a minor has 
not got to set aside the transaction by a guardian in suing to recover the property. 
He could ignore the transaction and merely pray for possession. That being so 
he need not seek the cancellation of the instrument, and therefore, clause (i -A) 
of section 7 of the Court-fees Act does not apply. The authorities which the learned 
Judges relied on were Unni v. Kunchi Ammal? and Kamaraju v. Gunnayya? and they 
differed from the decision in Alagar Ayyangar v. Srinivasa Ayyangar*, On looking 
at the facts of the case though the report of the same in the judgment is very meagre, 
from the printed records available in the archives of this Court, it is seen that the 
suit out of which the Civil Revision Petition arose was with regard to the joint 
family property and was for partition of the properties. Therefore on the facts 
of the case the decision is correct though the observetions contained in the judgment 
are somewhat wide and are apt to be misunderstood. Where the suit is for setting 
aside a partition by a minor after attaining majority and seeking a fresh partition 
Kuppuswami Ayyar, J., in Kuppuswamt Goundar v. Mari Goundan® held that Court 
fee need be paid only under section 7 (z) of the Court-fees Act relying upon- 
the decision in Ramaswami v. Rangachartar®. Though it was sought to be argued 
in this case that the minor was represented by a guardian and the partition deed, 
so far as he was concerned, was one executed hy the guardian and, therefore there 
should be a prayer for cancellation and Court-fee should be paid on that basis, 
the learned Judge did not accept the contention. 


One of the further cases where section 7 (v) of the Court-fees Act was applied 
was <Kalianng v. Balasubramaniam’ in which Bell, J., following the decision 
in Ramaswami v. Rangachariar® took the view that a suit filed by a mother 
as the next friend of her three sons who belonged toa joint family (a) for 
a declaration that a sale-deed executed by their father for himself and as 
guardian of his sons was not binding on them not having been executed for family 
necessities, (b) for partition and (c) for recovery of the properties was in effect one 
for possession of the properties andthe appropriate Court-fee payable was under 
section 7 (v) of the Court-fees Act. The decision in Kandaswami Udayar v. 
Annamalai Pillai? relates to an alienation by the manager in which case the minor 
member is only a party in his capacity as a member of the family. 

Jt is urged on behalf of the respondent by Mr. Natesan that in cases when a 
guardian purporting to act on behalf of a minor, whether it be with regard to the 
joint family properties of others and the miner or the properties belonging to the 
minor, it is open to the minor to ignore the transaction and recover possession of the 
properties on the footing of a void instrument in which case Court-fee is payable 
only under section 7 (v) of the Court-fees Act. He contends that in order that 
section 7 /iv-A) may be made applicable, it must be incumbent upon the plaintiff 
to seek a cancellation of the instrument and in the case of a Hindu minor when the 
alienation is by the guardian it is open to the minor to ignore the transaction and 
avoid it within three years of his attaining majority failing which the transaction be- 
comes perfected. Such ignoring or avoiding need not necessarily be bya suit, but an 
unequivocal act of quondam minor to elect or avoid would be sufficient. It is 
further urged that the power of a guardian under the Hindu Law is very limited 
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and his alienation would be valid only under certain circumstances, It is open to 
the minor to go,to the Court and allege that the transaction does not exist. ‘Lhe 
result of the analysis of the cases, according to the learned counsel is that if it is 
found that the document is not binding on the minor it should be as # he was not 
a party to the instrument at all. The cases cited at the bar can be classified under 
two heads, namely, those in which the minor’s properties are being dealt with by 
a guardian and the minor seeks a decision that such dealings are not binding on 
him and secondly, those in which the father or the manager of the joint family pur- 
-porting to deal with the family properties acts as the guardian of the minor, who 
is only one of the members of the joint family. It seems to us that in the former 
.case the minor is eo nomine a party to the transaction and he should seek to cancel 
the documents in which case Court-fees has to be paid under section 7 (iv-A) of the 
Act. But where the minor was only a member of a joint family and the transac- 
tion is on behalf of the joint family, he could always ignore the transaction as not 
binding on the family and seek to recover possession. Their Lordships of the 
Judicial Committee in Subrahmanyam v. Subba Rao*, in considering the question 
regarding the applicability of section 53-A of the Transfer of Property Act, took 
the view that the minor should be deemed to be a party to the transaction eo nomine. 
In interpreting the word ‘transferor’ in section 53-A of the Transfer of Property 
Act, the Judicial Committee held that where the mother and guardian of a minor 
enters into a contract of sale of immoveable properties of the minor to discharge 
the father’s dehts and puts the transferee in possession, the transferor in such a 
case, for the application of section 53-A of the Transfer of Property Act, is the minor. 
The¥principle deducible from this case is that where the transaction is with regard 
‘to the properties of the minor, it should be deemed as if he is eo nomine a party. At 
page 24 we find the following observation : 
- Their Lordships think itis clear that the words the ‘transferor’ refer back to the person who 
contracts to transfe: for consideration any immoveable property by writing signed by him or on his 
behalf, Thus the act of the mother and guardian in entering into the contracts of sale in the present 
case was an act done on behalf of the minor’ and finally ıt was held that ‘the person who most aptly 
answers the description of ‘the transferor’ in the sense in which these words are used, in section 53-A 
-of the Transfer of Property Act is the minor himself”. 

If the måtter is looked at in this way there is no difficulty in reconciling the 
-various cases and we do not propose to analyse at length the large body of case- 
aw cited at the Bar. The distinction between a void and voidable transaction 
has been brought out in a number of cases and we need only refer to a few of them : 
‘Chingacham Vitil Sankaran Nair v. Chingacham Vitil Gopala Menon*, Bijoy Gopal 
Mukerji v. Krishna Mahishi Debi®, Fakirappa Limmanna v. Lumanna Bin Mahadu', 
‘Balt Reddi v. Khatipulal Sab®, Ankamma v. Kameswaramma®, Raja Ramaswami v. 
Govindammal’ and Vallabhacharyulu v. Rangacharyulu®. ‘There is no doubt what- 
ever that a transaction entered into by a guardian relating to the minor’s proper- 
ties is not void and if the minor does not sue to set it aside within three years of 
his attaining majority it becomes valid under Article 44 of the Limitation Act. In 
such a case the minor is deemed to be a party to the transaction. But where the 
document is executed by a manager of the family and it is not binding on the 
family, the minor or any other member can ignore the transaction and recover 
‘possession of the property. To such a case section 7 (v) of the Court-fees Act will 
apply. We are here not coficerned with decrees to which the minor is eo nomine 
.a party. Our answer to the first question is that if the minor is eo nomine a party to 
‘a sale-deed or other document of alienations, he must sue for the cancellation of 
the document under section 7 (#-A) of the Court-fees Act and it is not enough if, 
he applies for possession under section 7 (v) of the Act ; and to the second question 
our answer is that there can be no distinction whether the father as guardian of 
the minor and not as the manager of the joint family executes the deed. Even in 

that case also the document has to be set aside. 
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After expression of the above opinion by the Full Bench, the case came on’ 
for hearing and the Court (Panchapakesa Ayyar, J.) delivered the following 

JupcmENntT.—The Full Bench has held. that Court-fee has to be paid in this 
case under sêction 7 (iv-4) of the Court-Fees Act. Therefore this Civil Revision 
Petition must be allowed, and it is allowed with half costs both here and before the 
Full Bench. Advocate’s fee Rs. 35 here, and Rs. 50 before the Full Bench. It 
is not known whether the valuation under section 7 (1v-A) will come to over 
Rs. 5,000. The learned District Munsiff will assess the valuation after hearing 
both sides. If if exceeds his jurisdiction be will return the plaint for presentation 
to the proper Court. 

R.M. nn Petition allowed. 

IN THE HIGH COURT OF JUDICATURE: AT MADRAS. 
Present :—Mr. Justice GovinpA MENON AND Mr. Justice RAMASWAMI. 

Ramagopal Naicker .. Appellant* 


vw . 
Muthukrishna Ayyar and another .. Respondents. 
Limitation Act (LX of 1908), section 1g Acknowledgment of liability by the Official Recewer in insoloency— 
Uf would save limitation. 
An acknowledgment of liability of a debt due by a person by the Official Receiver in whom the 
person’s estate vests in Insolvency, is enough to constitute an acknowledgment within the meaning 
of section 19 of the Limitation Act and would save limitation. 


Venkatasubbamma v. Venugopala Rao, (1951) 1 M.L.J. 468, held not good law. 

Paramasivam v. Chokona, A.I.R. 1918 Mad. 1122 5 Una Vigesu Patro v. Somaya Raju, A.I.R. 1952 
Orissa 62 and Venku Dikshitulu.v. Subbayya Setti, (1955) An.W.R. 626 followed. 

Appeal against the decree of the Court of the Subordinate Judge of Tuticorin 
in A.S. No. 130 of 1951 preferred against the decree of the Court of the District 
Munsif of Koilpatti in O.S. No. 285 of 1948. 

C. A. Vaidialingam (The Government Pleader) and T. V. Venkatadri for 
Appellants. 

S. V. Venugopalachari and K. R. Rama Ayyar for Respondents. 

The Sedond Appeal came on for hearing in the first instance, -before 
Krishnaswami Nayudu, J., who made the following ° 


Orper oF ReEFERENCE.This appeal raises an interesting question of 
limitation. The suit was on a simple mortgage executed by the first defendant 
in favour of the plaintiff, Exhibit A-3, dated 25th April, 1927, for a sum of 
Rs. 500. The amount was payable in instalments and the final instalment was 
payable on 25th April, 1930. The suit was instituted on the goth of September, 
1948. The second defendant is the purchaser of the suit property from the 
Official Receiver. Since the first defendant was adjudged insolvent in I.P. 
No. g of 1935 on the file of the District Munsif’s Court, Koilpatti, the property 
became vested in the Official Receiver, Tirunelveli. Reliance was placed 
on Exhibit A-5, dated agrd December, 1940, a certified copy of the sale 
deed in I.P. No. 5 of 1936 executed by the Official Receiver, in favour of the second 
defendant, wherein it appears that the Official Receiver has stated that the sale 
was subject to the mortgage under Exhibit A-3. If this amounts to an acknowledge- 
ment of liability under section 19 of the Indian Limitation Act, the suit would be 
within time. In Currimbhai v. Ahmedalli1, Sir Johħ Beaumount, Chief Justice 
and Mr. Justice Blackwell took the view that the Official Assignee was not the duly 
authorised agent of the insolvent to give acknowledgment of a liability in respect of 
a debt due by the insolvent. Relying on this decision the learned District Munsif 
dismissed the suit which dismissal was confirmed in appeal. 

Mr. Venkatadri for the appellant brings to my notice a bench decision of our 
High Court in Paramasivan v. Chokona®, where in an application to sell the insolvent’s 
property, the Official Receiver had furnished particulars regarding the encumbrances. 
existing on the property. It was held by Oldfield and Philips, JJ., that the ad- 
mission of the debt in that application was sufficient acknowledgment of the liability 
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within the meaning of section 19 of the Limitation Act. The Judgment of Sir John 
Beamount, C.J., and Blackwell, J., in Currimbhai v. Ahmedalli+, does not refer to this 
Madras case®. In view of the language of section 19 of the Indian Limitation Act, 
it is for consideration whether the Official Receiver could be considered to be the 
duly authorised agent of the insolvent and whether he could be held to be a person 
against whom such property or right is claimed or some person through whom he 
` derives title or liability within the meaning of the section notwithstanding that the 
insolvent’s property might vest in the Official Receiver under section 28 (2) of the 
Provincial Insolvency Act. It will, therefore, be better to have this appeal disposed 
of by a bench or a full bench as the Honourable the Chief Justice may decide. The 
papers may be placed before the Honourable the Chief Justice for orders as to posting 
the appeal before a bench. 


In pursuance of the order of reference the Appcal came on for hearing 
before the bench consisting of Govinda Menon and Ramaswami, JJ. 

C. A. Vaidialingam (Gove‘nment Pleader) and T. V. Venkatadri for Appellants. 

S. V. Venugopalachan and K. P. Rama Ayyar for Respondents. 

The Judgment of the Court was delivered by 

Govinda Menon, 7.—The order of reference to the bench by Krishnaswami 
Nayudu, J., is sufficiently detailed as regards the facts of the case and no useful pur- 
pose will be served by our restating them once again. As stated by the learned 
Judge the question is whether an acknowledgment by an Official Receiver would- 
be sufficient to prolong the period during which claim subsists. That there is an 
acknowledgement in writing of an existing debt cannot be disputed in view of Exhibit 
A-5 if it is admissible in which the Official Receiver has explicitly stated that the 
sale would be subject to the mortgage under Exhibit A-3.. 

But the question is whether it would be an acknowledgment of a liability under 
section 19 of the Limitation Act, paragraph 1, which lays Dova that if an acknow- 
ledgment of liability in respect of a property or a right has been made in writing 
signed by the party against whom such property or right is claimed or by some 
P through whom he derives title or liability a fresh period of limitation shall 

e computed from the time when the acknowledgment was so signed. ‘Whether the 
Official Receiver who has signed the document is the party against whom such 
property or right is claimed has to be decided. The effect of the order of adjudi- 
cation is contained in section 28 of the Provincial Insolvency Act, sub-section (2) 
which is as follows :— 

“On the making of an order of adjudication the who - of the property of the insolvent shall 
vest in the Court or ın a receiver as hereinafter provided, and shall become divisible among the 
creditors and thereafter, except as provided by this Act, no creditor to whom the insolvent is 
indebted in respect of any debt provable under this Act shall during the pendency of the insolvency 
proceedings have any remedy against the property of the insolvent in respect of the debt, or’ 


commence any suit or other legal proceeding except with the leave of the Court and on such 
terms as the Court may impose ”. 


There can be no doubt that so far as the properties are concerned the insolvent 
completely goes out of the picture ; his ownership in the properties at least tem- 
porarily ceases and becomes fully vested in the Court or the Official Receiver. In 
other words, the Court or the Official Receiver stands in the shoes of the insolvent 
and he has all the rights, privileges and commitments which the insolvent may have. 
Learned counsel for the respqndents wanted us to compare the provisions of sections 
47, 59 and 61 along with section 28 (2) and hold that as a result of such comparative 
reading the only inference that could be drawn is that the vesting of the property 
of the insolvent in the Court or the receiver under section 28 (2) of the Act is only 
for a limited purpose, so that the insolvent is not sin eine) effaced out of the scene. 
Section 47 speaks of secured creditors who after realising their security may prove 
for the balance due to them after deducting the net amount realised. But where 
they relinquish their security for the general benefit of the creditors, they may prove 
for their whole debt. Sub-section (3) contemplates a set of circumstances where 
the secured creditor has not either realised or relinquished his security. We are 
not concerned with sub-sections (4) to (6). 
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We are at a loss to understand how section 47 can in any way derogate or reduce 
the nature of the Official Recciver’s right in the property that is vested in him. Sec- 
tior? 59 lays down the duties and powers of the Official Receiver. Clauses (a) to 
(h) are mainly concerned with the powers which the Official Receiver can exercise 
and clause (i) imposes a liability on him to divide in their existing form amongst 
the creditors according to their estimated value, any property which from its pe- 
culiar nature or other special circumstances cannot readily or advantageously be 
sold. Clause (g) gives a right to the Official Receiver to mortgage or pledge any part 
of the property of the insolvent for the purpose of raising money for the payment 
of his debts. If such a power vests in the Official Receiver we fail to see why he 
could not renew an existing valid mortgage on the insolvent’s property. To take 
an example, suppose before the expiry of the period of limitation for filing a suit on 
a mortgage from the insolvent the mortgagee threatens with a suit which might be 
detrimental to the interests of the insolvent’s estate for some reason is it not open 
to the Official Receiver to renew the mortgage for a fresh term and thereby avert 
danger or loss to the estate of the insolvent by a precipitous sale of the property in 
Court-auction ? Learned counsel for the respondents, Mr. S.V. Venugopalachari, 
had to admit that it is within the competence of the Official Receiver to renew a valid 
mortgage in order to avert loss or danger to the property of the insolvent. If that 
is the case, we fail to see any distinction in the Official Receiver acknowledging an 
existing mortgage and thereby permitting a further period of limitation for the mort- 
gagee to sue on the document. In our opinion clause (g) of section 59 of the Act 
affords sufficient answer to the contention that the Official Receiver has no power 
to acknowledge a binding debt of an insolvent. Section 61 deals with the priority 
of the debts the provisions of which do not strictly concern the subject-matter of 
the present appeal. Such being the case a combined reading of section 28 (2) and 
59 (g) makes it clear that when the property of the insolvent is vested in the Official 
Receiver he can mortgage or sell the property or renew the existing mortgage for 
a further term. 

It is difficult to hold that the Official Receiver is only an agent of the insolvent 
when he gives*an acknowledgment of the insolvent’s liability. The relationship bet- 
ween an Official Receiver and an insolvent is nothing akin to that between a principal 
and his agent and the relevant sections relating to agency in the Indian Contract Act 
can by no stretch of imagination be made applicable to an Official Receiver. Where- 
‘as in the case of a principal he is the dominating personality under whose directions 
and within the four corners of the authority given by him to his agent the latter has 
to act, in the case of an insolvent he in no way resembles the principal and with 
due respect to the learned Judges of the Bombay High Court who decided the case 
in Currimbhai v. Ahmedalli+, it seems to us that the Official Receiver is not an agent 
of the insolvent. The learned Chief Justice, Sir John Beaumont, refers to the de- 
cision of Coutts-Trotter, J., in Govindaswami Pillai v. Dasai Goundan®, with regard 
to the power of the Official Assignee in whom the insolvent’s property is vested to 
sign an acknowledgment on behalf of the insolvent and then seeks to distinguish 
that case. But it seems to us that the principle enunciated by Coutts-Trotter, J., 
is applicable and not distinguishable. Moreover the Bombay caset does not discuss 
the import and implications of section 28 (2) of the Provincial Insolvency Act. 

The decision in Paramasivan v. Chokona®, is directly applicable to the present 
case though the reasoning in that case is based upon the provisions of section 354 
of the Civil Procedure Code, 1882. We do not find that under the present Provin- 
cial Insolvency Act there is any difference with regard to vesting of property. Under 
section 354, Civil Procedure Code, 1882, just like section 28 (2) of the present Pro- 
vincial Insolvency Act all the properties of the insolvent vest in the Official Receiver 
and therefore, as the learned Judge rightly puts it, he is the party against whom 
such property or right can be claimed and hence under section 19 of the Limitation 
Act an acknowledgment by the Official Receiver will furnish a fresh starting point 
for limitation. ‘The following observations of the learned Judge are relevant :— 
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“This acknowledgment is contained in Exhibit C an application by the receiver to sell the mort- 
gaged property which contains an admission of the debt due to the plaintiff. The contention that 
Exhibit C does not amount to an acknowledgment is not seriously pressed, for ıt undoubtedly js an 
acknowledgment: vide Uppi Haji v. Mammavan* and. Narayana Ayyar v. Venkataramana Aypar* but a more 
difficult question is raised in the objection that the Receiver could not make an acknowledgment 
on behalf of the mortgagor. Under section 354, Civil Procedure Code of 1882 the order of the 13th 
December, 1899, operated to vest in the Receiver all the insolvent’s property and consequently plain- 
tiff’s claim under the mortgage had to be enforced against the receiver and the receiver would appear 
to be the party against whom such property or right (t.c the mght under the mortgage) is claimed, 
within the meaning of section 19 of tie Limitation Act. Under section 19, therefore, an acknowledg- 
ment by the receiver would furnish afresh starting pomt for limitation. ‘tis urged that under section 
356, Civil Procedure Code, the receiver’s duties are strictly limited and must be carried out under 
the direction of the Court and that as there had been no direction of the Court to make an 
acknowledgment the Receiver acted beyond his powers ”. 

Reliance was placed upon the English cases such as Whitley v. Lowe, in Re 
Hale Lilley v. Foad‘*, and the well-known case Chinnery v. Evans. 


In our view this decision is directly applicable. A very recent judgment of 
Viswanatha Sastri, J., in Venku Dikshatulu v. Subbayya Setit®, is also instructive. Vis- 
wanatha Sastri, J., discusses the application of section 20, sub-section (1) of the Limi- 
tation Act and the meaning of the words “ a person liable to pay ” and comes to the 
conclusion that the words “fa person liable to pay” are of wide import not necessarily 
confined to a person who is personally liable under his covenant or promise to pay 


the debt and that the words are wide enough to cover property liability also. 
Then the learned Judge observes : 


‘* The position of the Official Receiver is not analogous to that of a de facto guardian or a mere 
manager or custodian of the property but is that of a person m whom the title to the property of the 
insolvent vests. Therefore the Official Receiver in whom the estate of the mortgagor vested on his 
adjudication comes within the description of “ a person liable to pay” the mortgage debt within the 
meaning of section 20 (1) of the Limitation Act and an endorsement of payment of certain amount 
and the signature by the Official Receiver on the mortgage document is operative to give a fresh 
starting point of limitation for the suit on the mortgage under section 20 (1) of the Limitation Act.” 


We are in entire agreement with the learned Judge. 


Then he discusses a large body of case-law on the subject. is decision was 
not concerned with an acknowledgment under section 19 of the Limitation Act. 
But when onee we come to the conclusion that the Official Receiver is the person, 
in whom the property of the insolvent vests then there can be no doubt that he comes’ 
within the provisions of section 19 (1) of the Limitation Act. Learned counsel for 
the appellant also invited our attention to the decision in Lakshmanan Chetty v. Sada- 
yappa Chetty’, wherein it was held that an acknowledgement of a debt due by a firm 
under dissolution made by a Receiver of that firm is valid to save limitation if it is 
authorised by the terms of the order appointing the Receiver. These observations 
are not very helpful with regard to what we have to consider in the present case. 
Likewise the observations contained in Venkataramaiah Pantulu v. Subramaniam Pillai? 
are also not very helpful. 


On the other hand, we are pressed by the respondent with the judgment of 
Panchapakesa Ayyar, J., in Venkatasubbamma v. Venugopala Rao®, where the learned 
Judge has observed that the Official Receiver is a trustee in respect of the entire 
body of creditors and has no power to acknowledge or to pay time-barred debts 
not binding on the insolvent’s estate under the law including the law of limitation. 
He has not considered the decision in Paramasivan v. Chokona?®, or the effect of sec- 
tion 28 (2) read with section 59 of the Provincial Insolvency Act. It seems to us 
that this decision is not good law and cannot be followed. 


The decision in Paramsivan v. Chokona’®, has been followed by Jagannatha Das 
and Panigrahi, JJ., in Una Vigesu Patro v. Somayya Rajut1, and we are in entire 





1. (1893) LL.R. 16 Mad. 366. . (1918) 35 M.L.J. 571. 
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3. (1858) 25 Beav. 421. 9- (1951) 1 M.L.J. 468: AIR. 1951 Mad. 
4. (1899) 2 Ch. 107. 814. : 

5. ee 11 HLL.G. 115. 10. A.DR. 1918 Mad. 1122. 

6. (1955) An.W.R. 626. tr. A.IR. 1952 Orissa 62. 


uj » GOVINDARAJA NADAR 0. NAMADEVAR REDDIAR. 425 


agreement with the reasoning in that judgment especially when the learned judge, 
Ja annatha Das, J., stated that a person in the position of an Official Receiver in an. 
lvency is in relation to the equity of redemption which originally belonged to 
the judgmené-debtor and which now vests in him, covered by the o “the party 
against whom such property or right is claimed”. Dealing with the relationship 
between the Official Receiver and the insolvent the learned Judge observes :— 
“We are therefore, quite clear in our mind that the acknowledgment ın the present case is by a 
person competent to make it and that it binds the judgment-debtor. This view is supported by the 
Judgment of Phillips, J., in the case reported in Paramastwam v. Chokona1. It is no doubt true that in 
that case the other learned Judge, Oldfield, J., was not prepared to go as far as Phillips, J., on the 
ground that having regard to the terms of section 354, Civil Procedure Code, which was the governing 
provision relating to the powers of a receiver in connection with the insolvency then in question he 
was not prepared to say that the recever had the power to make arrangements in respect of the pro- 
perty for the future advantage of the creditors. But in that very judgment his Lordship pomted out 
that the position would be different with reference to section 20 of the Provincial Insolvency Act 
of 1907, which contained clear poe relating to the powers of the Official Receiver as regards 
arrangements for the future advantage of creditors. A corresponding provisicn 1s now made in 
section 59 of the present Insolvency Act of 1921. Therefore, the objection with reference to which 
His Lordship Oldfield, J., hesitated to agree with the conclusion reached by Phillips, J., no longer 
exists and the view expressed by Phillips, J., holds good under the provisions of the present Provincial 
Insolvency Act. The decision of the Courts below that the respondent’s application for execution, 
filed on grd February, 1947, is not barred by time is correct and must be upheld and the appeal 
must be dismissed with costs.” ` 
We endorse our full concurrence with this passage. For the reasons stated. 
above it cannot be said that an acknowledgment by the Official Receiver will not 
save the bar of limitation. 


The question then is whether there has been a valid acknowledgment in the 
present case. Learned counsel for the respondents has referred to Exhibit A-4 as 
not conthining any acknowledgment at all. Exhibit A-4 is to the effect that items 1 
to 4 are subject to two mortgages one for Rs. 150 and the other for Rs. 450. The 
mortgage in question is for Rs. 500 and could never have been the subject-matter 
of the statement in Exhibit A-4. With regard to Exhibit A-5 it has to he mentioned’ 
that it is not a registration copy. It purports to be a certified copy of the office copy 
of the sale-deed stated to have been issued by the Official Receiver in favouf of the 
second defendant. It is therefore a copy of a copy. That being the case Exhibit: 
A-5 is inadmissible in evidence. The original sale-deed has not been produced and. 
the copy of the office copy cannot be taken to be a certified copy. Under these 
circumstances it has to be held that the alleged acknowledgment has not been 
proved. While, therefore, agreeing with the learned counsel for the appellant on 
the question of law argued by him we hold agreeing with the learned Subordinate 
Judge that the acknowledgment sought to be proved has not been proved. The second: 
appeal fails and is dismissed but in the circumstances without costs throughout. 


R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SOMASUNDARAM AND MR. JusTicE RAMASWAMI GOUNDER, 
N. V. Govindaraja Nadar and others .. Appellants® 


v. 
T. Namadevar Reddiar and others .. Respondents. 


Madras Agriculturisis Relef Act (IV of 1938), section 13-A and Amending Act (XXIII of 1948), section 
16 (st)—Effect of. 
The effect of section 13-A of the Madras Agriculturists’ Relief Act, mtroduced by the Amending 
Act XXIII of 1948 is to extend the benefit of the Act to all agriculturists ırı espective of the ban 
imposed by the provisos (6) and (c) to section 3 (ii) of the Act. The language of the section does 
not in anyway restrict the debt to one incurred only after the Act or the amendment. The expression 
‘ where a debt is incurred ’ in section 13-A means a debt which has been incurred and hence it cannot 
be said that relief could be granted only from the date of the amendment. 
e 
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Appeal against the order of the Court of the (Additional) Subordinate Judge 
of Vellore, dated 11th July, 1953, and made in E.P. No. 162 of 1952 in O.S. No. 55 


of 1943. 
A. Kuppuswami and T. Ramachandra Rao for Appellants. 


K. S. Champakesa Ayyangar and K.C. Srinivasan for Respondents. 


The Judgment of the Court was delivered by 

Somasundaram, 7.—This appeal is by respondents 1 to 3 and 6 to 14 in E.P. No 
161 of 1952, in O.S. No. 55 of 1943 on the file of the Additional Subordinate Judge 
of Vellore. The suit O.S. No. 55 of 1943 was filed on a mortgage dated 21st Septem- 
ber, 1931. A decree was passed on 27th September, 1944, for a sum of Rs. 2 ,000 
and odd. The rate of interest on the mortgage was g per cent. and after a certain 
date, 12 per cent. per annum. An execution application was filed for the exe- 
cution of the decree for an amount of Rs. 37,000 and odd. The appellants herein 
claimed relief under the Agriculturists’ Relief Act, and contended that the 
Amending Act XXIII of 1948 is applicable to the facts of this case and that 
therefore they are entitled to relief under section 13-A of the Agriculturists Relief 
Act. The lower Court has held that relief should be given as from the date of the 
amendment, that is, from Jannuary, 1949 and net from the date of debt which is 
1931. It is against this order that the above C.M.A. is preferred by the ,defen- 
dant on the ground that he is entitled to relief from the date of the debt. 


The question raised involves the construction of section 16(iii) of the Amending 
Act and section 13-A of the Act. 


Section 16(iii) is as follows : 
“The amendments made by this Act shall apply to the following suits and proceedings, namely: 
* * * * 
Clause (iii), all suits and proceedings in which the decree or order passed has not been executed 
or satisfied in full before the commencement of this Act.” 

It is not disputed, and it is conceded, by the advocate of the respondents that 
this clause (iii) of section 16 of the amending Act is the one which applies to the pro- 
ceedings in quéstion. It is also not disputed, and it is conceded, that the appellants 
are entitled to relief under this Act. ‘The only question is, what is the relief to be 
granted and under what section. The contention of the learned counsel for the 
appellant is that under section 13-A he is entitled to relief as from the date of the 
debt. Section 13-A is as follows: 


“Where a debt is incurred by a person who would be an agriculturist as defined in section 3 
{ii) but for the operation of proviso (4) or proviso (c) to that section, the rate of interest applicable 
to the debt shall be the rate applicable to ıt under the Jaw, custom, contract or decree of a 
Court under which the debt arises or the rate applicable to an agriculturist under section 13, 
whichever rate is less.” 

According to the contention of the learned counsel for the appellants, the amend- 
ments (section 13-A) is intended to extend the benefits of the Madras Agriculturists 
Relief Act to all agriculturists irrespective of the ban imposed by the provisos (b) 
and (c) of section 3(ii) of the Act and the language of the section does not in any- 
way restrict the debt to one incurred only after the Act or the amendment. The 
respondent’s learned advocaté, as already stated, concedes and does not dispute 
the fact that section 16(iii) of the Amending Act applies to the facts of this case. But, 
when asked as to which of the sections will be applicable*to give relief, he is unable 
to point out specifically the section that will apply, but contends that if any section 
applies at all, it will be section 13-A. In regard to that, the contention is that the 
expression “where a debt is incurred” means a debt incurred after the Act and relief 
can be granted only as from the date of the amendment. It is his contention that 
this section must be read subject to section 13 of the Act. There is no authority 
in support of his argument that the word ‘is’ means and refers only tọ the debt in- 
curred after the commencement of this Act. The literal and plain meaning of the 
words ‘where a debt is incurred by a person’ seems to us to mean a debt which has 
been incurred. The amending section 13-A has been introduced to remove the 


aj ° SHEIK MUHD. HUSSAIN, In re (Somasundaram, F.). 427 


ban which has been imposed by the operation of proviso (b) and proviso (c) to 
section 3 (ii). In fact, it extends the benefit of the agricultural relief to all persons 
irrespective of section 3 (ii) proviso (b) or (e). We do not therefore agree with the 
inter pretation given by the lower Court. We are of opinion that relief must be 
given to the appellants from the date of the debt and not from the date of the 
amendment of the Act. In this view we allow the appeal with costs. 


R.M. š — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


‘Sheik Muhammad Hussain .. dppellant* 


FP op ertian of India (1950), Artide 20 (3)—Applicability—Testimomal compulsion—Poltce taking 

oe impression of accused during investigation—Productwn of same at trial—If hit by Article 20 (3)-~Penal 
Cods (XLV af 1860), sections 409 and 467-—Postman entrusted with payment of money order—Charge of Criminal 
„breach of trust and forgery—Burden of proof—Crimimal trial—Sentence —Postal offence. 


Tt cannot be held that any statement taken by the police or anything done by the police m the 
-course of investigation, which is subsequently produced before the Court as evidence, is hit by Article 
20 (3) of the Constitution. A thumb impression of the accused taken by-the police in the course of 
investigation, which is produced in Court later at the trial, does not amount to testimonial com- 
pulsion and is not on that account inadmissible in evidence. 


Sharma v. Satish Chandra, (1954) 1 M.L.J. 680 : 1954 S.C.J. 428 (S.C.) considered. 


In a prosecution launched on a charge of criminal breach of trust and forgery of a money order 
against a postman entrusted with the delivery of the money order to the payee therecf, under sections 
409 and 467, Indian Penal Code, the burden 1s on the accused postman to prove that he has paid the 
amount of the money order to the payee and that the thumb 1mpression found on the voucher, Palleged 
to be that of the payee, 1s that of the payee. Ifhe fails to do so, he would be lable to conviction 
under the sections. 


Postal offences are serious offences and a sentence of two years’ rigorous imprisonment for each 
-of such offences is not excessive. 
Appeal against the order of the Court of Session of the North Malabar Division, 
in Case No. 11 of the Calendar for 1955. 


K.S. Hegde for Appellant. 
The Public Prosecutor (P. S. Kailasam) on behalf of the State. 


The Court delivered the following 


Jupcment.—The appellant in this case was convicted by the learned Sessions 
Judge of the North Malabar Division for offences under sections 409, 467 and 471 
read with section 467, Indian Penal Code and sentenced totwo years rigorous 
imprisonment and a fine of Rs. 60 in default of payment of fine to rigorous 
imprisonment for a further period of one month under section 409, Indian Penal 
Code, two years rigorous imprisonment under section 467, Indian Penal Code and 
to two years rigorous imprisonment under section 471 read with section 467, 
Indian Penal Code and the substantive sentences of imprisonment were directed 
to run concurrently. 


The facts of the case which are not in dispute are these :— 


One Kunhi Parambath Matha who was living in Panur with her children 
used to receive money orders every month from her husband who was working 
in Burma. In the month of May, 1954, she did not receive any money order from 
her husband. She wrote to her husband that she had not received any remittance 
from him. A complaint was made by her husband from Rangoon as a result 
of which an enquiry was conducted by the Superintendent, Foreign Pest, Calcutta. 
The Post Master, Panur on looking into his accounts found that the money order 
had been entrusted to the appellant for payment to the payee, P.W. 2 in the case 
and that the aecused had returned the money order form as if the money had been 
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paid. There was a thumb impression, as that of P.W. 2 in token of her having 
received the amount. The papers were sent to the Inspector of Post Offices, Telli- 
cherry, who on examining P.W. 2 and the accused found that the money order 
amount had not been paid to P.W. 2 and so he reported the matter tf the Superin- 
tendent of Post Offices and, on his direction, a complaint was laid to the police 
and, on further investigation, the accused was charge-sheeted for the offences for 
which he has been convicted and sentenced. That the accused received the amount 
of the money order in question to be paid to Kunhi Parambath Matha is not in 
dispute. The accused himself says that he had paid the money to P.W. 2, the payee. 
The payee is an illiterate person. She cannot sign her name and can only affix her 
thumb impression. Her thumb impression has been forged. P.W. 2 says that 
she has not received any money order and that she did not'put her thumb impression 
to the money order. In the course of investigation the police Sub-Inspector had 
taken the thumb impressions of the accused as well as that of P.W. 2, the payee. 
P.W. 7, the Finger Print Expert, stated that the left thumb impression of the accused 
found in the slip of paper was identical with the left thumb impression found in the 
paid voucher Ghmone order sent from Burma to P.W. 2. He also found that the 
eft hand thumb impression of P.W. 2 taken on a separate paper did not tally with 
the thumb impression found in the voucher of money order. In addition to the 
evidence of the expert there is also the evidence of P.W. 2 that she did not put 
her thumb impression to any money order and receive money. On this evidence 
the learned Sessions Judge convicted the accused for the offence of forgery and 
for the offence of using as genuine a forged document in that he returned the money 
order voucher to the office and also for criminal breach of trust by a public servant 
in that he had misappropriated the sum of Rs. 40 entrusted to him for being paid 
over to P.W. 2, the payee under a money order sent from Burma. 


The only point that is argued before me by the learned counsel for the accused 
is that the taking of the thumb impression of the accused by the Sub-Inspector, 
of Police is hit by sub-clause (3) of Article 20 of the Constitution of India and that 
it amounts to testimonial compulsion and, therefore, that document ought not 
to have been taken into consideration. In this connection reliance was placed 
upon the decfsion of the Supreme Court in Sharma v, Satish Chandrat. That is a 
case where the Court issued summons to the accused and directed him te produce 
certain documents and that was held to be testimonial compulsion; 


But so far as I am aware their Lordships of the Supreme Court have not held 
that any statement taken by the police or anything done by the police in the course 
of investigation which is subsequently produced before the Court as evidencefis 
hit by sub-clause (3) of Article 20 of the Constitution. In my opinion the thumb 
impression taken by the police on a slip of paper which was later on produced 
in Court cannot amount to testimonial compulsion. 


On the evidence of the Finger Print Expert and that of P.W. 2 that she did 
not put her thumb impression to any money order form and receive the amount, 
it is clear that the accused must have forged the thumb impression of P.W. 2 the 
payee and misappropriated the amount. Even assuming that the paper on which 
his thumb impression was taken is not admissible in evidence the burden is on the 
accused to prove that he has paid the money to the payee namely, P.W. 2 and ob- 
tained her thumb impression in token of her having received the money order. 
There is no reason to disbelieve the evidence of P.W. 2 when she says that she did 
not put her thumb impression to any money order or receive any money. She 
did not receive her monthly remittance from her husband at Burma and so she 
wrote to him saying that she had not received any money order from him. On 
that, he made a complaint to the postal authorities which resulted in an enquiry. 
Even P.W. 3 a witness to the alleged forgery does not support the accused. There- 
fore, the fact that the accused had not paid P.W. 2 the amount govered by the 
money order is clearly established. Even if his thumb impression had not beem 
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taken and. that had not béen compared .with that in the money order voucher, 
it ig for the accused to prove that hc did'pay the amount covered by the money 
order to the pavee, P.W. 2 and that the impression found on that voucher is that 
of P.W..2: Y he fails to do that, he will be liable under séction 467 read with 
109, Indian Penal Code. The thumb impression taken from the accused does not 
amount to testimonial compulsion and it is admissible in evidence and that evidence 
shows that he had forged the money order voucher and had used it as a genuine 
- document-in that he had sent it to the post office as if the money had been paid 

to the payee after obtaining the payee’s thumb impression in the money order in 
token of payment of money. ' 


The guilt of the accused has been established ,beyond all doubt in respect 
of all the charges. Postal offences are scrious ones and it cannot be said that the 
sentence of two years is excessive. The convictions and sentences are confirmed 
and the appeal is dismissed. i ts 

P.R.N. : — Appeal dismissed—Convictions 

' . and sentences confirmed. 


IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JusticE RAJAGOPALAN. 


J 


Kanniyan ..  Petitioner.* 

Criminal Procedure Code (V of 1898) (as amended by Acı XXVI of 1955), sections 526 (8) and 528 (1-6) 
—Relative ssopep—Endence ın case closed and arguments heard—Application for tranyfer— Jurisdiction of 
Sessions Judge under section 528 (1-¢). 


The limitations imposed by clause (8) of section 526 of thé Criminal Procedure Code are not all 
to be read into clause (1-c) of section 528, in view of the difference in language between the two provi- 
sions. Section 528 (1-c) gives ample jurisdiction to the Sessions Judge to order any particular case 
to be transferred from one criminal Court to another criminal Courtin the same Sessions Division, 
though the evidence im the case has been closed and arguments heard. 


Public Prosecutor v. Chockalinga Ambalam, (1928) 56 M.L.J. 216.: I.L.R. 52 Mad. 355 distinguished. 
s 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to transfer C.C. No. 3790 of 1955 on the file of the 
Court of the Stationary Sub-Magistrate of Polur to the file of the Court of the 
Stationary Sub-Magistrate of Arni. a 


A, S. Stvakaminathan for the Petitioner. 


V. V. Radhakrishnan for the Public Prosecutor (P. S. Katlasam\ on behalf of the 
State.. ' ng 


The Court made the following 


Orprer.—The petitioner applied for the transfer of C.C. No. 3790 of 1955, 
from the file of the Sub-Magistrate, Polur to that of the Sub-Magistrate, Arni. 
An application for a similar relief made to the learned Sessions Judge was dismissed. 


The learned Sessions Judge was of the view that the principle laid down in 
Public Prosecutor v. Chockalinga Ambalam}, applied, and that as in C.C. No. 3790 
of 1955 evidence had been closed and arguments had heen heard, he had no, juris- 
diction to order transfer of the case. The learned Sessions Judge apparently over- 
looked the difference in language between clause (8) of section 526 and clause (1-c) 
of section 528 of the Criminal Procedure Code. The limitations imposed by 
clause (8) of section 526 may not all be read into clause (1-c) of section 528, 
which gives ample discretion to the Sessions Judge to order any particular case to 
be transferred from one criminal Court to another criminal Court in the same sessions 
division. The learned Sessions Judge had the jurisdiction and it is for him to exercise 
the discretion. Though Crl.M.P. No. 108 of 1956 has been filed for transfer I 
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_ would prefer to treat it as a case taken up in revision in the High Court. I, there- 
fore, set aside the order, dated goth January, 1956 of the learned Sessions Judge 
and direct disposal afresh by the learned Sessions Judge in accordance with law. 
Of course, the order of the learned Sessions Judge, dated goth Jartuary, 1956 is 
set aside only with reference to C.C. No. 3790 of 1955. 


P.R.N. — Order set aside—Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Mr. Justice RAJAGOPALAN AND MR. JusTICE RAJAGOPALA AYYAN- 
GAR. 


Messrs. Pioneer Motors Ltd., Tirunelveli .. Petitioner.* 
U > 
O. M. A. Majeed Mirania Motor Service, Tirunelveli and 
others -»- Respondents. 

Motor Vehicles Act (IV of 1939), section 64-A and Madras Motor Vehicles Amendment Act 
(XXXIX of 1954), Section 5—Repeal of section 64-A—Effect of—Order of Government subsequent to repeal— 
Validity—Order of State Government—What amounts to—Order of Minister on ftle—If order of State 
ment— Scheme of executive process in passing of orders by Governmenit—Expluine 


The Madras Motor Vehicles Amendment Act (XXXIX of 1954) repealed the then ex'sting section 
64-A of the parent Act which gave revisional jurisdiction to the State Government and in its stead 
transferred all ‘ pending’ proceedings to the prescribed authority under section 5 of the Amending 
Act. This amending Act was brought into force with effect from 1st January, 1956. On and frem 
that date the State Government ceases to have jurisdiction over revision petitions pending befcre 
them. Unless the revision petitions were finally disposed of by an crder of the Government befcre 
the notified date, such petitions must be deemed to be pending. The mere fact that the concerned 
minister or ministers have parsed their order on the files before that date does not make the order an 
order of the Government. An order becomes an order of the State Government only when issued 
by the Secretary or his authorised subordmate officials under their signature. 


(The set up of the executive in Part A States under the Constitution explained—Executive action 
If includes orders passed after judicial and quasi-judicial disposal—History of the long-standing 
practice which has gained statutory, force, of the issue of orders of Government under the signature 
of an Officer of the Secretariat traced—' The Madras Government Business Rulés and Secretariat 
Instuctions ’ and the allocation of portfolios among ministers, the consultative process till the crdcrs 
emerging finally as Government orders, examined.) 

Petitions under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavits filed therewith, the High Court will be pleased 
to issue writs of Cert/orari calling for the records in connection with proceedings 
under the Motor Vehicles Act section 64-A. 


F. Tyagarajan, K. Thirumalat, V. R. Nagarajan for Petitioners in W.P. No. 24 of 
1956. 

N. G. Krishna Ayyangar for Petitioners in W.P. No. 25 of 1956 and for grd Res- 
pondent in W.P. No. 33 of 1956 and ist Respondent in W.P. No. 78 of 1950. 

S. Mohan Kumaramangalam for Petitioners in W.P. No. 26 of 1956. 

V. T. Rangaswami Ayyangar and T. E. Raghavachari for Petitioner in W.P. No. 34 
of 1956. 

T. Chengalavaroyan for Petitioners in W.P. Nos. 36 and 58 of 1956 and for 1 and 
2 Respondents in W.P. Nos? 24 and 60 of 1956. - 

Miss Nasreen Amiruddin for Petitioner in W.P. No. 59 of 1956. 

M. K. Nambiar and K. K. Venugopal for Petitioner in W.P. No. 78 of 1956. 

R. M. Seshadri, R. Subramaniam and R. Narayanan for Petitioner in W.P. No. 86 
of 1956. 

The Special Government Pleader (V. V. Raghanan) for Respondents in W.P. 
Nos. 24, 25, 26, 34, 36, 58, 59, 60, 78 and 86 of 1956. 

A. R. Ramanathan for 1st Respondent in W.P. No. 25 of 1956. 
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K. Bashyam and N. G. Krishna Ayyangar for 1st Respondent in W.P. No. 34 of. 
1956. 

M. N. Bangachari for and Respondent in W.P. No. 36 of 1956. 

S. Gopalaratnam and K. Thirumalai for Respondents in W.P, Nos. 58 and 86 of 
1956. 

The Court made the following 


ORDER.—These several writ petitions are by a number of motor transport 
operators who are aggrieved by the orders of the State Government, purporting to- 
be under section 64-A of the Motor Vehicles Act, and call in question the legality 
of each of the orders of the State Government, disposing of such revision petitions 
under section 64-A of the Act which had been filed before them. In these writ 
applications the orders of Government are impugned on various grounds, but a 
ground common to all these relates to the effect of Act XXXIX of 1954 upon the 
jurisdiction of Government to pass the orders now challenged, and we propose to- 
deal with this point alone. 


Section 64-A of the Motor Vehicles Act empowered the State Government 


“of its own motion or on application made to it to call for records of any order passed or pro- `’ 
ceeding taken under Chapter IV by any authority or officer subordinate to it and to pass such order 
in reference thereto as ıt thinks fit.” 


Under this provision a large number of such revision petitions had been filed 
before the State Government and were pending till about the end of December, 1955. 
Madras Act XXXIX of 1954, which amended various provisions of the Motor 
Vehicles Act, repealed section 64-A of the parent or principal Act, with the result 
that on such repeal the powers of the Government to pass the orders set out in the 
last portion of section 64-A was terminated. This Amending Act received the 
assent of the President on 22nd January, 1955 and was published in the Fort St. 
George Gazette on the 22nd February, 1955. But the repeal did not take effect 
immediately on the passing of the enactment because section 1 (2) of this Amending 
Act provided for the amendments including the repeal of section 64-A coming into- 
force 


“on such date as the State Government may by notification in the Fert St. George Gazeite- 
appoint.” 

The notification, which was issued in pursuance of this provision, fixed the 
date on which the Amending Act was to come into force as “1st January, 1956, so 
that on that date the repeal took effect, and the powers of the Government under 
section 64-A became no longer available. The Amending Act provided an alterna- 
tive forum for the determination of the matters which theretofore were being dealt 
with by the State Government, designating this as the prescribed authority ; and 
section 5 of the 1954 Act enacted : 

“All proceedings pending with the State Government on the date on which this Act ccmes into- 
force shall stand transferred to the prescribed authority referred to in section 64 of the principal 
Act and be proceeded with from the stage which had been reached immediately before such date ”. 

The result was that, if any proceeding was ‘‘ perding ” with the State Govern- 
ment on 1st January, 1956, such proceeding stood, by force of the statute, transferred 
to “ the prescribed authority ”, thus depriving the Government of any further power 
to deal with it. 


The orders issued by the State Government, which are impugned ‘in’ these 
several writ petiticns, bear dates beyond 1st January, 1956, the earliest of them 
being the orders in W.P. Nos. 26, 33, 58 and 59 of 1956 which are dated and Jan- 
uary, 1956 ; and the others bear later dates. One of the principal grounds raised 
by the petitiongrs in these several writ petitions—and this is the common ground to 
which we referred to earlier—relates to the validity of these orders, the contention 
being, that on the repeal by Act XX XTX of 1954 taking effect, all the revision 
petitions not disposed of by the Government by 31st December, 1955, stood auto- 


432 4 <. . THE MADRAS LAW JOURNAL REPORTS. [1956 
#.% 
„matically transferred to the prescribed authority, and that.the Government has 
‘ thereafter no power to pass the orders which they have. On the language of section 
5 of the Amending Act which we have set out above, there can be no controversy, 
that if the orders of thè Government which are impugned in these®petitions are 
weally' to bē taken tå have:been passed:on the: dates they bear, the contention of the 
petitioners must be accepted. viz, that the Government had ceased to have juris- 
diction over these several revision petitions at midnight on 31st December, 1955. 
But, in the counter-aflidavit filed by the State Government, which has been impleaded 
in the several writ petitions, the Additional Secretary to the Government (Home 
Department), being the department dealing with questions arising under the Motor 
Vehicles Act, stated : 
“I have perused the affidavit of the petitioner in each of the writ petitions and ın regard to the 
contention raised that the orders in question were passed bythe Government subsequent to ist 
_January, 1956, I submit as follows : 


From rgth November, 1954, orders in revision petitions presented to: the Government under 
section 64-A of the Motor Vehicles Act and appeals preferred under section 64 were being issued after 
circulation of the concerned files to the following three Ministers, 11z., (1) the Hon’ble Minister for 
Transport, (2) The Hon’ble the Minister for Works and (3) Hon’ble Minister for Revenue and after 
obtainmg their final orders.” . ` ` 

He appended in an annexure the dates on which the Hon’ble Ministers passed 
their final orders in each one of. the orders impugned in the writ petitions 
numbered above, together with the date of the issue of the order by the Government. 
“These showed that the order of the last Minister dealing with the files involved 
un some of the writ petitions was passed on goth December, 1955 and others on grst 
December, 1955, but that the Government Order was dated from and beyond 2nd 
January, 1956. The Additional Secretary continued : 


“ Thus it will be seen that final. orders in the revision petitions’ covered by the above writ peti- 
tions pert passed by the Government on or before 31st December, 1955, even though the orders 
were issued and communicated to the parties subsequently, as the draftmg, numbermg and fair- 
-copying the order necessarily take some time.... . ie 


He concluded : ° 

“4 + «J+. even though the dates of the order of issue were subsequent to ist January, 
1956, orders were actually passed by the Ministers concerned on or before 31st December, 1955. 
It 1s respectfully submitted that the orders in question were passed at a time when the Government 
„had the power to pass guch orders under section 64-A of the Motor Vehicles Act.” 

It is the correctness of the last submission that has been canvassed or supported 
by, learned counsel appearing for the aggrieved operators or by those in whose 
favour the particular order has been passed. 


Shed of all unessentials, the question that arises is simply this. Were these 
revision petitions “ pending ” before the State Government on ist January, 1956, 
so that they stood transferred to the prescribed authority under section 5 of the 
-Amending Act, or should they be taken to have been disposed of by the State Govern- 
ment when the Ministers indicated their “ decisions ” in the file? In other words, 
‘did these petitions cease to be pending when the concerned Ministers recorded 
their “ decisions ” on the file, or did the pendency only cease when the order was 
issued? Expressed in another form, the question is, is the order or decision of a 
Minister, the order of the State Government, or are there any formalities or pro- 
cedure necessary in order to convert an order of a Minister into an order of the State 
‘Government. 

Under section 64-A of the Motor Vehicles Act the authority empowered to 
-act is the State Government, and the manner in which it should act is by “ passing 
an order ”. The question, therefore, is does the expression ‘ order of the State 
-Government ’ in section 64-A mean an order of a Minister or does it involve any- 
thing more. 

RBM Though no doubt the power conferred upon the State Govegnment in the 
‘present case by scction 64-A is traceable to to the Motor Vehicles Act, still that - 
power has been conferred upon an authority set up by the Constitution and func- 
tioning under it. ‘What then is the Ps State Government ”, and what is it that 
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could be said to be an order of that Government as envisaged or provided for by 
the Constitution. Part VI of the Constitution is concerned with the Part A States 
and its Chapter II deals with “ the executive” or the Government. Article 153, 
with which this Chapter starts, provides for there being a Governor for each State. 
‘The other relevant provisions of this Chapter are Articles 154, 161, 162, 163, 164, 
166 and 167: 


“154. (1). The executive power of the State shall be vested in the Governor and shall 
ibe exerci by him either directly or through officers subordinate to him in accordance with this 
‘Constitution. 


(2) Nothing in this Article shall 
(a) be deemed to transfer to the Governor any functions conferred by any existing law on 


any other authority ; or (6) Prevent Parliament or the Legislature of the State from conferring by 
law functions on any authority subordinate to the Governor. 


161, The Governor of a State shall have the power to grant pardons, reprieves, respites or 
remissions of punishment or to suspend, remit pr commute the sentence of any person convicted of 
any offence against any law relating to a matter to which the excutive power of the State extends. 


* 162. Subject to the provisions of this Constitution, the executive power of a State shall extend 
qto the matters with respect to which the Legislature of the State has power to make laws: ' 


Provided that in any matter with respect to which the Legislature of a State and Parliament 
have power to make laws, the executive power of the State shall be subject to, and limited by, the 
‘executive power expressly conferred by Constitution or by any law made by Parliament upon 
tthe, Union or authorities thereof. 

163. (1) There shall be a Council of Ministers with the Chief Minister at the head to aid and 
advise the Governor in the exercise of his functions, except in so far as he is by or under this Consti- 
‘tution required to exercise his functions or any of them in his discretion. 

(2) Ifany question arises whether any matter is or is not a matter as respects which the Gover- 
nor is by or under this Constitution required to act in his discretion, the decision of the Governor 
in his discretion shal] be fmal, and the validity of anything done by the Governor shall not be called 
in question on the ground that he ought or ought not to have acted in his discretion. 


(3) The question whether any, and, ifso, what, advice was tendered by Ministers to the Gover- 
nor shall not be inquired into in any Court. 

164. (1) The® Chief Minister shall be appointed by the Governor and the other Ministers 
shall be appointed by the Governor on the advice of the Chief Minister, and the Ministers shall hold 
office during the pleasure of the Governor. 

Provided that in the State of Bihar, Madhya Pradesh and Orissa, there shall be a Minister in 
charge of tribal welfare who may in addition be m charge of the welfare of the Scheduled Castes and 
Backward Classes or any other work. 

2) The Council of Ministers shall be collectively responsible to the Legislative Assembly 
“of the State. 

(3) Before a Minister enters upon his office, the Governor shall administer to him the oaths 
tof office and of secrecy according to the forms set out for the purpcse in the Third Schedule. 

(4) A Minister who for any period of six consecutive months is not a member of the Legis- 
lature ofthe State shall at the expiration of that period cease to be a Mimster. 

(5) The salaries and allowances of Ministers shall be such as the Legislature of the State may 
Trom time to time by law determine and until the Legislature of the State so determines shall be as 
specified in the Second Schedule. 

. 166. (1) All executive action of the Government of a State shall be expressed to be taken in the 
name of the nor. 

(2) Orders and other instruments made and executed in the name of the Governor shall be 
authenticated in such manner as may be specified in rules to be madeby the Governor and the validity 
of an order or instrument which is so authenticated shall not be called in question on the ground that 
fit is not an order or instrument made or executed by the Governor. 

(3) The Governor shall make rules for the more convenient transaction of the business of the 
-Government of the State and for the allocation among Ministers of the said business m so far as it ig 
not business with respect to which the Governor is by or under this Constitution required to act in his 
-discretion. 

167. It shall be the duty of the Chief Minister of each State : 

(a) to commumicate to the Governor of the State all decisions of the Council of Ministers 
~elating to the administration of the affairs of the State and proposals for legislation ; 

(b) to furnisbesuch information relating to the administration of the affairs of the State and 
proposals for legislation as the Governor may call for ; and 


(¢) if the Governor so requires, to submit for consideration of the Council of Ministers any 
-matter on which a decision has been taken by a Minister but which has not been considered by the 
‘Couneil ”. : : : h f: 
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We shall premise the discussion by stating that it is unnecessary for us to debate 
the question as to whether an order passed by the State Government under seetion 
64-A of the Motor Vehicles Act is or is not an executive action withjn Article 166, 
for the argument before us has proceeded on the basis that it is, and this, in our 
opinion, rightly, as the expression “ executive action ” in Article 166 is compre- 
hensive enough and apt to include even orders which emerge after, and embody 
the results of a judicial or quasi-judicial disposal by Government. We might 
in this connection refer to the decision of the Privy Council in King v. Shibbanath 
Bannerjee?, where their Lordships said : that 

“ The term ‘ executive’ in Chapter II, Part III of the Government of India Act, 1935, (corres- 
pondmg to Chapter II, Part VI of the Constitution), was used in a broader sense as cluding both a 
decision as to action and the carrying out of such decision.” 

The question arising for consideration is, whether the decision of a Minister 
noted in a file is an order of the Government within the meaning of Article 166 of 
the Constitution, or whether it becomes an order of Government and can operate 
as such only when it is issued in conformity with the terms of that Article. The 
language of Article 166 as also the other relevant provisions in Chapter II of Part 
VI have had a long antecedent history, which might usefully be referred to for 
undertaking their scope and import. It is not, however, necessary to go further 
back than the Government of India Act, 1915. Section 46 of the Government 
of India Act, enacted : 


“ Section 46 (a).—The presidencies of Fe: t William in Bengal, Fort St. George, and Bombay“are, 
subject to the provisions of this Act, governed. by the Governors-in-Council of those presidencies res- 
nee and the two former presidencies are in this Act referred to as the presidencies of Bengal, and 
of Madras.” 


Section 47 (1) made provision for the appointment of the members of the. 
Governor’s Council, and section 49 which was the precursor of Article 166 ran : 


“ Section 48 (1).—All orders and other proceedings of the Governor-in-Council of any presidency 
shall be expressed to be made by the Governor-m-Council, and shall be signed by a Secretary to the 
Government of the presidency, or otherwise, as the Governor-m-Council may dirgct. 


*(2) A Governor may make rules and orders for the more convenient transaction of business 
in his executivé council, and every order made or act done in accordance with those rules and orders. 
shall be treated as bemg the order on the act of the Governor-in-Council.” 


The corresponding provisions at the Centre were sections 33, 36 (1) and 40 : 


“ Section 33.—The superintendence, direction and control of the civil and military Government 
of India is vested in the Governor-General-in-Council, who is required to pay due obedience to all 
such orders as he may receve from the Secretary of State. 


Section 36 (1).—The ordiary members of the Governor-General’s Executive Council shall be 
appointed by His Majesty by warrant under the Royal Sign Manual. 


Section 40 (1).—All orders and other proceedings of the Governor-General-in-Council shall be 
expressed to be made by the Governor-General-in-Council and shall be signed by a Secretary to the- 
Government of India, or otherwise, as the Governor-General-in-CGouncil may direct. 


(2) The Governor-General may make rules and orders for the more convenient transaction 
of business in his Executrve Council, and every order made, or act done, in accordance with such 
rules and orders, shall be treated as being the order or the act of the Governor-General-in-Council ”. 


The system of dyarchy was introduced into the Government of the Provinces. 
by the Amending Act of 1919 the subjects administered by thé Provincial Govern- 
ment being divided into two categories of transferred and reserved subjects. The 
transferred subjects were to be administered by the Governor acting with the Minis- 
ter while he was to be advised by his Executive Council in dealing with the reserved 
subjects. Section 69 of the Government of India Act, 1919, incorporated the amend- 
ment introduced by this system. It ran: 


“ All orders and other proceedings of the Government of a Governor’s province shall be expressed 
to be made by the Government of the province, and shall be authenticated as the Governor may by 
rule direct, so, however, that provision shall be made by rule for distinguishing orders and other 
proceedings relating to transferred subjects from other orders and proceedings. , 


Orders and proceedings authenticated as aforesaid shall not be called into question in any legal 
proceeding on the ground that they were not duly made by the Government of the province. 
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. _, (2) The Governor may make rules and orders for the more convenient transaction of business 
in his Executive Council and with his Ministers, and every order made or act done in accordance 
wim ahose rules and orders shall be treated as being the order or the act of the Government of the 
rovince,’ , 
° 
In line with these we might refer to the definitions of Local and Provincial 
Government in the General Clauses Act which were varied from time to time. 


Section 3 (29) of the General Clauses Act as enacted in 1897 defined Local 

Government as meaning 

“the person authorised by law to administer executive Government in the part of British 
India in which the Act or Regulation containing the expression operates ”, 
which at that time would have meant the Governor-in-Council, while Govern- 
ment of India was defined thus: 

“Section 3 (22) ‘ Government of India’ shall mean the Governor-General-in-Council, or, during 
the absence of the Governor -General from his Council, the President-in-Council, or the Governor- 
General alone, as regards the powers which may be lawfully exercised by them or him respectively ”. 

This reflected the position as it was under the Consolidated Government of 
India Act, 1915. 

The introduction of dyarchy in 1919, and the amendments this brought to 
section 49 of the Government of India Act, were reflected in the General Clauses 
Act by the introduction of a new Section 31 effected by Act XXXI of 1920 reading 
as follows : 

“ In any enactment made by any authority in British India before the date on which section g 
of the Government of India Act, 1919, comes into opreation, and in any rule, order, notification, 
scheme, bye-law or other document made under or with reference to any such enactment, any refer- 
ence by whatever form of words to an authority authorised by law, at the time the enactment was 
made, to administer executive Government in any part of British India, shall where a correponding 
new authority has been constituted by the Government of India Act, 1919, be construed for al 
purposes after the above-mentioned date, as a reference to such new authority”. 

We are mentioning these provisions to emphasise the close correlation between 
the authority vested with executive power under the Constitution and the definition 
of that Government under the General Clauses Act. 

The Government of India Act, 1935, put to an end to dyarchy in this form but 
introduced what in effect was a triarchy. There was an area of Ministerial responsi- 
pene Aeneas the Governor who continued to be a vital part of the executive 
mechanism was to be aided and advised by his Ministers. There were circumstances 
in which within this area he could overrule them designated as the area of special 
responsibility. There was lastly another area wherein the Ministers did not come 
into the picture at all, when he was said to act in his discretion. In the first of the 
fields the responsibility for executive action was to the Provincial Legislature, a 
responsibility taken by the Ministers. In the other two the Governor was responsie 
ble to the Governor-General, and he to the Secretary of State, who in his turn was 
responsible to Parliament (vide section 54). 


The long standing practice in this country of the issue of orders of Government 
under the signatures of officers of the Secretariat,was well known, and the White 
Paper of 1931 as well as the Joint Select Committee of the Houses of Parliamert 
on the Bill, which ultimately became the Government of India Act, 1935, noted 
this feature and recommended its continuance ; and it was this that was embodied 
in section 59 of the Government of India Act, 1935, and which has come to us in 
almost the same form under Article 166 of the Constitution. 


The Joint Parliamentary Committee which reported on the Bill which emerged 
as the Government of India Act, 1935, said: . . i 

“The White Paper authorises the Governor after consultation with his Ministers to make at his 
discretion rules which he considers as requisites to regulate the disposal of Government business and 
the procedure to be observed for its conduct and for the transmission to himself of all such information 
as he might direct. We understand that both the distribution and conduct of public business have 
in India long been r¢gulated almost entirely by rules of this kind and there is therefore nothing strange 
or novel ‘in tHe proposal”. ` Maye : 

After referring tö the new Constitution under’ which they were envisaging the 
grant of large powers to the Ministers, they added +‘: * ae 
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“We see no ground for supposing that the rule making power cannot be adapted to meet the 
reasonable requirements of the case. It would for example be competent for the Governor to pres- 
cribe by rule that orders on such specific matters are not to be passed unless the decision on thas, has 
been initralled by himself. That would ensure that all matters in that particular sphere were at least 
brought to his attention before action is taken upon them. We are not suggesting that the decision 
taken would on that account be of the Governor alone without or contrary to the advice of the 
Ministers”. i 


As the nomenclature employed in the relewant provisions of the Government 
of India Act, 1935, (when attention is focussed on and confined to the area of 
Ministerial responsibility in the Provinces) was nearly identical with that in the 
Constitution of India, we shall briefly refer to these for a propet understanding 
of the matter. F 


Section 48 made provision for the appointment of a Governor, of the Province. 
Section 49 (1) ran : 


“ The executive authority of a Province shall be exercised on behalf of His Majesty by the Gover- 
nor, either directly or through officers subordinate to him, but nothing in this section shall prevent 
the Federal or the Provincial Legislature from conferrmg functions upon Subordinate authorities, 
or be deemed to transfer to the Governor any functions conferred by any existing Indian Law on any 
Court, judge, or officer or any local or other authority.” 


Section 50 followed a sub-heading entitled “ Administration of Provincial 
affairs ” and was in these terms : 
“ 5o (1).—There shall be a Council of Ministers to aid and advise the Governor in the exercise 


of his functions, except in so far as he is by or under this Act required to exercise his fimctions of any 
of them in his discretion : 


Provided that nothing in this sub-section ahall be construed as preventing the Governor from 

exercising his individual judgment in any case where by or under this Act he is required so to do”. 

Section 50 (1) with the proviso, had reference to the Governor’s power to 
override the advice of his Ministers in regard to the matters set out in section 52. 
This section introduced the expression “‘ aid and advice ” which was a deliberate 
departure for the language employed in section 4 (3) of the Government of India 
Act, {g19, which ran : . 

“In relatiog to transferred subjects the Governor shall be guided by the advice of his Ministers 
unless he sees sufficient cause to dissent from their opinion, in which case he may require action to be 
taken otherwise than in accordance with that advice.” 

The Joint Parliamentary Committee recommended this change on the ground 
t hat to impose a statutory obligation to follow the advice would be 

“to convert a constitutional convention into a rule of law and thus perhaps bring it within the 
cognizance of the Courts.” 

Section 51 empowered the Governor to choose his Ministers and sub-section 
(4) enacted : 

“ The question whether any, and, if so, what advice was tendered by Ministers to the Governor 

shall not be inquired into in any Court”. 
Section 59 which corresponds to Article 166 ran : 
“ (1) All executive action of the Government of a Province shall be expressed to be taken 
in the name of the Governor. 


(2) Orders and other instruments made and executed in the name of the Governor shall be 
authenticated in such manner asemay be specified in rules to be made by the Governor and the 
validity of an order or instrument which is so authenticated shall not be called in question on the 
‘ground that it is not an order or instrument made or executed by the Governor. 


3) The Governor shall make rules for the more convenient transaction of the business of the 
Provincial Government and for the allocation among Ministers of the said business in so far as it is 
not business with respect to which the Governor is by or under this Act required to act in his 
discretion ”. 
The other sub-clauses which were relevant to the Governor’s discretion or 
special responsibilities are not now material. 


The legal and constitutional position emerging from thes@ provisions was 
reflected in the amended definitions in the General Clauses Act: 


3. (43-a).— Provincial Government’, as respects anything done or to be do 
t of Part III of the Government of India Act, ee e done after the 
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_, (a) in a Governor’s Province, the Governor acting or not acting in his discretion, and exer- 
cising or not exercising his individual judgment, according to the provision m that behalf made 
and @nder the said Act ; and (b) in a Chief Commissioner’s Province, the Central Government, and, 
as respects anything done before the commencement of Part III of the said Act, shall mean the autho- 
rity or person authorised at the relevant date to administer executive Government in the Province 
in question ”’, 

‘The rule framed under section 59 (3) made provision for meetings of the Council 
of Ministers, allocation of the portfolios among the Ministers, and except for the reser- 
vation of powers to the Governor for taking action, contrary to the advice of Minis- 
ters in the field of his individual judgment which arose when his special responsibilities 
under section 52 were involved, were nearly the same as are now in force, which we 
shall set out and discuss in detail later. 

The object of section 59 was to lay down how the business of the State Govern- 
ment should be conducted as between the Governor and the Ministers and the 
Secretaries of the Government. The responsibility for carrying on the adminis- 
tration rested on the Governor. Section 59 emphasised the position of the 
Governor, as the executive head of the State, and whatever may be the functions 
exercised by the Government, they were exercised as the executive head of the 
province. It is this action, that was the executive action of the Government, 
and it was this that was emphasised, when it was stated that it had got “ to be 
expressed, to be taken in the name of the Governor.” If, therefore, the Government 
of the Province acted at all, its acts were to be clothed in the form of an order, and 
that order had to be issued in the name of the Governor and authenticated in the 
specified manner. ‘There was no specific provision vesting the Ministry as a whole 
or the Ministers individually with executive functions. Such functions were to 
be exercised by the Governor, and the word ‘aid’ in relation to his functions vis-a-vis 
the Governor did not vest the Minister with any executive authority. Though 
in popular language Ministers might be referred as Government they were no 
legally the Government. They were in law only the Governor’s advisers. : 


Under the rules framed under section 59 (3) the Minister in charge of the 
Sedna was made primarily. responsible for tendering advice to the Governor 
or the disposal of the business pertaining to his department. The question whether 
he did tender any advice and whether, if so, what, and whether the advice was 
accepted by the Governor could not be investigated by the Court by reason of section 
51 (4). If, however, such an investigation were permissible, it would only show 
that certain advice was tendered and was accepted by the Governor. This secrecy 
was in part designed to keep the Governors out of political controversy, and to 
secure that political responsibility for action taken by Government was assumed 
by the Council of Ministers. As the definition in the General Clauses Act made 
it clear, an order of the Government was an order of the Governor. It was the 
imprimatur of the Governor’s concurrence and association which imported vitality 
to it, though the machinery by which he was enabled to arrive at the decision 
embodied in the order was a matter beyond the purview of the Court. It was a 
matter of constitutional convention not of law, the relevant questions raised being 
political, not legal. If the Governor acted in any particular manner without the 
advice of the Ministers, who was the functionary to take responsibility for it before 
the legislature, the problems raised were not those which could be the subject of 
complaint in Court. The Governor, therefore, so far as the Courts were concerned, 
could act on any advice that he got. When a file passed through the Minister what 
he recorded was the final advice which he tendered to the Governor, It was only 
when the Governor accepted that advice, and that decision was embodied in an 
order issued by himself or by some one authorised to do so in his name, that it acquired 
the quality or character of an order of the Provincial Government and could be 
regarded as such. 

An order signed by a Minister and issued by him would not be an act of the 
Provincial Govefnment but would yet remain what it always was, namely, the 
advice which the Governor might have constitutionally been bound to accept, 
subject to the reservation that he might have required reconsideration of the advice 
tendered in accordance with the rules. 
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Under section 59 and the rules framed thereunder therefor an order of the 
Government was an order of the Governor issued by and under his authorițy in 
relation to the business of the Government under the rules framed by him. 


It will now be convenient to turn to the rules framed by the Governor under 
sub-clauses (2) and (3) of Article 166 of the Gonstitution and examine whether under 
the Constitution, an order of the Minister could be held to be an order of the Govern- 
ment. ‘ 


The rules framed by the Governor under Article 166 (2) and (3) are entitled 
“The Madras Government Business Rules and Secretariat Instructions”. Among 
these, the relevant ones are the following : 

“ Rule 4.—The business of the Government shall be transacted in the departments specified 
ia the First Schedule, and shall be classified and distributed between those departments as laid down 
erein.” 3 

The first schedule distributes the items relating to the Administration under 
the Motor Vehicles Act under which the power exercised in the present case falls, 
to the Home Department of the Government, 

“ Rule 5.—The Governor shall on the advice of the Chief Minister allot the business of theGovern- 
‘ment among the Ministers by assigning one or more departments to the charge of a Minister : 

Provided that nothing in this rule shall prevent the assigning of one department to.the charge 
of more than one Minister. 


Note,—In cases where orders allotting business have to issue urgently, the allotment may be made 
by the Chief Minister and the cases circulated to the Governor after issue of orders.” 


There is no dispute that in accordance with this rule the Ministers who actually 

d the orders on the files as set out in the counter affidavits were allotted this 
usiness. 

“ Rule 6.—Each department of the Secretariat shall consist ofa Secretary to the Government, 


who shall be the official head of that department, and of such other officers, and servants subordi- 
nate to him ag the State Government may determine : 


Provided that— 
e (a) more than one department may be placed in charge of the same Secretary ; 
(b) the work of a department may be divided between two or more Secretaries.” 


Collective responsibility of the Council of Ministers, notwithstanding the 
allocation of portfolios and departments to individual Ministers, is emphasised and 
provided for in Rule 7, which runs : 

“ The Council shall be collectively responsible for all executive orders issued in the name 
of the Governor in accordance with these rules, whether such orders are authorised by an individual 
Minister on a matter appertaining to his portfolio or as the result of discussion at a meeting of the 
Council or otherwise’. 

Rule 8 makes provision for matters which should ordinarily be brought up 
before the Council of Ministers and not dealt with by individual Ministers, and it 
reads : 

“ Subject to the orders of the Chief Minister under rule 14, all case referred to in the Second 
Schedule shall be brought before the Council m accordance with the provisions of the rules contained 
in Schedule IT : Š 

Provided that no case in regard to which the Finance Department is required to be consulted 
under rule 10 shall, save in exceptional circumstances under the directions of the Chief Minister, 
be discussed by the Council unless the Finance Minister has had an opportunity for considering it.” 


It is admitted that the administration of the Motor Vehicles Act is not one 
of the subjects in that schedule and, therefore, is not a matter which was to be 
normally brought before the Council of Ministers under this Rule. 


“ Rule 9.— Without prejudice to the provisions of rule 7, the Minister in charge of a department 
shall be primarily responsible for the disposal of the business appertaining to that department. 

Rule 11.—All orders or instruments made or executed by or on behalf of the Government 
of the State shall be expressed to be made or executed in the name of the Governor. 

Rule 12.—Every order or instrument of the Government of the State shallebe signed either by a 
Secretary, an Additional Secretary, a Joint Secretary, 2 Deputy Secretary, an Under-Secretary 
or an Assistant Secretary to the Government of the State or such other officer as may be specially 
em ed in that behalf and such signature shall be deemed to be the proper authentication of such 
order or instrument.” : 
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We shall refer to the effect of Rules, 7, 9, 11 and 12 after setting out the other 
relevant provisions. i 


7 The procedure by which matters are brought up for discussion before the 
Council of Ministers and that which takes place when these are so brought up are 
set out in a group of rules beginning with Rule 13 with which section 11 starts. 
Though the decisions in the several petitions arising under the Motor Vehicles Act 
have not, as we have already pointed out, necessarily to be brought up before the 
Council, some of the rules in this section throw light on the question now at issue. 
This is set out in Rule 15 (1) and it reads thus : 

“ The Chief Minister may direct that any case referred to in the Second Schedule may, instead 
of being brought up for discussion at a meeting of the Council, be circulated to the Ministers for 
opinion and if all the Ministers are unanimous and the Chief Minister thinks that a discussion at a 
meeting of the Council, is unnecessary, the case shall be decided without such discussion. If the 
Ministers are not unanimous or if the Chief Minister thinks that a discussion at a meeting is necessary, 
the case shall be discussed at a meeting of the Council.” 

The use of the expression “ opinion of the Ministers” and the cases being 
decided without discussion and without circulation of the papers to the Governor 
might be noticed. 

“ Rule 16 (1).—In cases which are circulated for opinion under Rule 15, the Chief Minister 
may direct, if the matter be urgent, that, if any Minister fails to communicate his opinion to the 
Secretary to the Council by a date to be specified by him in the memorandum for circulation, 
it shall be assumed that he has accepted the recommendations contained therein. 

(2) If the Ministers have accepted the recommendations contained in the memorandum for 

cireulation or the date by which they were required to communicate their opinion hag expired, the 
Secretary to the Council shall submit the case to the Chief Minister. If the Chief Minister accepts 
the recommendations and if he has no observation to make, he shall return the case to the Secretary 
to the Council who will pass it on to the Secretary concerned who will thereafter take steps to issue 
the necessary orders”. 
_ . The idea contained in Rule 15 is continued here, and what is of significance 
is the concluding portion of Rule 16 (2), where it is stated “ who will thereafter 
take steps to issue the necessary orders”, which might be contrasted with ‘ the 
decisions ° or ‘ opinions’ the Ministers express on the file. 

“ Rule 17.—%When it has been decided to bring a case before the Council, the department to 
which the case belongs shall intimate the fact to the Secretary to the Council specifying the subject 
for discussion and unless the Chief Minister otherwise directs, prepare a memor&ndum indicating 
with sufficient precision the salient facts of the case and the points for decision. Such memorandum 
and such other papers as are necessary to enable the case to be disposed of shall be circulated to the 
Ministers. Copies of the Memorandum and other papers shall at the same time be sent to the Gover- 
nor. 

When the point is ‘ decided’ the latter part of section 16 (2) will come into 
play, and ‘an order will be issued.’ 

Rule 19 prescribes how the agenda for the meeting of the Council of Ministers 
is prepared and circulated, and sub-rule (7) provides : 

“ The Secretary to the Council shall attend all the meetings of the Council and shall prepare 
a record of the decisions. He shall forward a copy of such record to each of the Ministers including 
the Chief Minister and to the Governor. Copies of the record of decisions in the relevant cases should 
also be communicated to the Secretary or Secretaries in the department or departments concerned”. 

What results from the discussion of the Council of Ministers is merely a 
* decision °? and this is ‘Recorded’ by the Secretary. The further stage is to be 
found in Rule 20 which runs: 5 

“Rule 20 (1):—When a case has been decided by the Council after discussion at a meeting, the 

i concerned shall take action to give effect to the decision. If, however, any deviation is 
proposed to be made from that decision, the case shall be submitted to the Chief ister by the 
Minister concerned and further action on it will be taken according to any directions of the Chief 
Minister. The Secretary in the department concerned will in each such case cause to be supplied 
to the Secretary to the Council such documents as the latter may require to enable him to maintain 
his record of the case, ‘ 

{2) The decision of the Council relating to each case shall be s ately recorded and after 
approval by the Chief Minister or any other Minister presiding, shall be kept by the Secretary to the 
Council. An advance copy of the draft of the decisions and also of the approved draft shall be sent 
to the Governor”. 

The Departmental disposal of business is dealt with in section 3 by the group 
of Rules Nos. 21 to 33. Rule 21 provides, Si 
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' Except as otherwise provided by any other rule, cases shall ordinarily be, disposed off by or 
under the authority of the Mmuster in charge who may by means of standing orders givé such 
direction as he thinks fit for the disposal of a case in the department. Copies of such stanging 
orders shall be sent to the Governor and the Chief Minister.” 

Rule 22 enables each Minister, to whom any particular portfoli® is assigned 
to arrange with the Secretary of the Department, matters that are to be brought 
to his personal notice. Rule 23 enjoins upon the Secretary to bring all matters. 
not covered by the Standing Orders framed by the Minister in charge being brought 
up for his orders, the principle being that routine matters need not go higher up: 
than the Secretary, but those which are not covered by the Standing Orders should 
be brought up to the Minister. 

“ Rule 25.—When. the subject of a case concerns more than one department, no order shall 
be issued nor shall the case be laid before the Council until it has been considered by all the depart- 
ments concerned, unless the case is one of extreme urgency.” 

The words ‘ No order skall be issued ° which is directed to the Secretary and 
his subordinates, which is of significance, has to be read with the opening words of 
Rule 31 (1) which provides : 

“ The following clauses of cases shall be submitted to the Chief Minister before the issue of 
orders” 
and the corresponding provision in Rule 31 (2) ‘before the issue of orders. 


Rule 26 provides for a case where the Secretary of the Department does not 
agrec with the Minister, and in that case the Minister is to take the matter to the 
Chief Minister. The rule as to collective A embodied in Rule 7 is. 
brought about by the provision in Rule 27, of which 27 (3) reads thus : 

“ A Minister may send for any paper from any department for his information provided that, 
if he is of opmion that any further action should be taken on them, he shall communicate his views to 
the Minister in charge of the department concerned and, ın case of disagreement, may submit the 
case to the Chief Minister with a request that the matter be laid before the Council. No further 
notes shall be recorded in the case before the papers are so laid before the Council ; 

Provided that if the paper is of a secret nature, it shall be sent to the Minister only under the 
orders of the Minister in charge of the department to which it belongs ; 

Provided further that no paper under disposal shall be sent to any Minister until it has been 
seen by the Minister in charge of the department to which it belongs.” ° 

Similar power is also vested with the Chief Minister under sub-rule’ (4) (a) to- 
Rule 27. ‘This provides the necessary co-ordination between the several departments 
with the Chief Minister as the apex of the administration under the Council of 
Ministers. ; 

That the Governor is the head of the State, and in fact, the spear point of the 
executive, is brought out by Rules 32 and 33: 

“ Rule 32.—Where in any case the Governor considers that any further action should be taken 
or that action should be taken otherwise than in accordance with the orders passed by the Minister 
in charge, the Governor may require the case to be laid before the Council for consideration, where- 
upon the case shall be so laid: 

Provided. that the notes, minutes or comments of the Governor in any such case shall nob 
be brought on the Secretariat record unless the Governor so directs. 

Rule 33.—The Chief Minister shall— 

(a) cause to be furnished to the Governor such papers, records, or information relating to the 
eae of the affairs of the State and proposals for legislation as the Governor may call 
r ; and 
? (b) If the Governor so requires, submit for the consideration of the Council any matter on 
which a decision has been taker by a{Minister but which has not been considered by the Council.” 

The distinction between decisions of Ministers and the issue of orders is also 
brought out by paragraph 1 of Rule 34: 

“The Finance Department shall be consulted before the issue of orders upon all proposals which: 
affect the finances of the State and in particular.” 

Rule 54, enables the Governor to issue supplementary instructions, and the 
set of rules entitled “ Secretariat Instructions ” embody these. These are subsidiary 
to the Government Business Rules, but they bring out prominently the main features. 
which underlie the administration of theļ Executive Government. A few of these, 
which have an intimate bearing upon the subject of the presentediscussion, we 
shall set out. 


Instruction 3 (2) provides": 


Il], e MESSRS, PIONEER MOTORS, LTD. U. O. M. A. MAJEED. 441 


' “Tt shall be open to the Minister in charge of a department to direct that any case in his depart- 
ment shall be submitted to him for orders and the Secretary in the department shall submit the case 
to him accordingly. 

3 (3).—Subject to the provisions of clauses (1) and (2) the Secretary in each department shall 
ordinarily dispée of cases which do not involve the adoption of any new policy or principle or are 
not of such importance or special interest as to require the orders of the Minister m charge, 
provided that the concurrence of the Finance and any other department concerned has been 
obtained if financial or other implications are involved. If the case concerns two or more depart- 
ments and the Secretaries of the Departments do not agree as to its disposal, the case shall be 
circulated to the Ministers in charge of the departments concerned. 

7. Where a Minister passes orders contrary to the orders suggested in the noting, further 
circulation shall invariably be interrupted and the file sent to the Chief Secretary or the Secretary 
to the department concerned, as the case may be. 

8. (1).—The Secretary in a department is a Secretary to the Government and not to the Minister 
in charge of the department. It is the duty of the Secretary to see that the policy of the Government 
in the department with which he is concerned is carried out. The Secretary shall have the right 
to tender the necessary advice to the Minister either orally or in a written note at any time before 
the Minister pees final orders on a case. It shal] also be the duty of the Secretary to draw the atten- 
tion of the ister to, the fact that any proposed course of action is contrary to the provisions of any 
rule or law or is at variance with the previous policy adopted by Government. 

(2) Where a Secretary observes any errors of facts in a Mmister’s note he shall return the case 
to the ister with a note. 

23. A Secretary may, without submitting the draft to any Minister or to the Governor direct 
the issue of any despatch, letter, order or reference in any case on which orders have been duly 
passed in accordance with these instructions. 

Provided that— 

(a) if a Minister or the Governor has desired that any draft should be sent to him before 
issue it shall be so sent ; 

(b) no reference shall be issued from any department on the suggestion of a Minister not in 
charge of the department without the knowledge of the Minister m charge of it ; 

(c) Where three or more Ministers, to whom a case has been circulated, express views on it 
which are at variance with one another, the order in the case shall be drafted in accordance with 
the views of the majority ; but it shall not be issued until the Minister or Ministers in the majority 
have seen the draft order ; 

(d) Where two or more Ministers, to whom a case has been circulated, express views on lt 
without bemg af variance with one another, deal with different points the views of the Ministers 
shall, as far as possible, be incorporated in the order. s 

(a) if a draft is to be sent to a Minister not in charge of the department, itshall be sent first 
to the Minister in charge of the department, then to any other Minister who is to sce the draft and 
afterwards again to the Minister in charge, if any alteration in the draft is suggested by other Minister, 

77 (2).—Notes written by a Minister or by the Governor shall not be communicated to any 
officer outside the Secretariat without the permission of the Minister or the Governor, as the case 
may be. Such permission will, however, not be necessary where the notes are of a routine character 
and do not contain 'an expression of opinion by the Minister or the Governor. 

78.—Orders and notes by the Governor and the Ministers shall be initialled only and shall 
form part of the record in the case. 

79. When an order is drafted as the result of a decision of the council of Ministers in regard to 
a matter which has not been subjected to inter-departmental circulation, the draft order shall be 
circulated for acceptance to all the departments of the Secretariat concerned. Ifthe} matter is of 
extreme urgency, the draft may be circulated after issue. 

81. Orders and proceedings of Government shall be authenticated in the manner prescribed 
in Rules 11 and 12 of the Madras Government Business Rules. Copies of such orders and proceed- 
ings may be authenticated by the Superintendent in the department concerned as follows : 

“ By erder of His Excellency the Governor 

° A.B.C., 
Secretary to Government.” 

We shall summarise the position as it emerges from a consideration of these 
provisions. The Governor is the head and symbol of the executive administration, 
and it is an order issued by or under his authority that constitutes an order of the 
Government. No doubt, these functions he discharges with the aid and advice 
of his Ministers who are collectively responsible for the advice they tender (Rule 
7. There is an allocation of business among the Ministers and each Minister is 
assigned some department, in regard to which he takes a primary responsibility 
for the advice {Rules g9 and 21). The ‘ advice’ that is tendered and the ‘ decision ° 
that is taken by the Minister will not amount to an order of the Government, and’ 
it acquires this quality only when it is embodied in a formal order issued on the 
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authority of the Governor. The Secretaries of the departments are directed by 
the rules‘to carry out the orders of the Ministers, and in that sense there is a dele- 
gation of the functions of the Governor, so that when the advice is followed by the 
issue of an order by a Secretary, it receives, so to speak, the authorisation of the 
Governor and becomes an order of the State Government. The form of this order 
is laid down by Article 166 (1) namely, that it shall be expressed to be taken in the 
name of the Governor. This is emphasised and made part of the rules by rule 11 
and instruction 81. This is in line with Article 154 (1), which vests the executive 
power in the Governor, and also in line with the definition of State Government 
in the General Clauses Act in section 3 (60) (b), where it is defined as “ In a Part A 
State the Governor”. Article 166 (1) having defined the form of that order, 
Article 166 (2) provides how these orders so expressed shall be authenticated. Rule 
12 of the Business Rules enacts what shall be that order. It is an order signed 
by the Secretary or other officers named in that rule that is an order or instrument 
of the Government of the State. Read in the context of the Constitution and the 
position of the Governor as the head of the State, this provision in rule 12 indi- 
cates the manner in which the sanction of the Governor is attached to the aid and 
advice received by him in the shape of the disposal by the Minister on the file. 
When the Minister passes his order, it is an instruction to the Secretary to issue 
such an order, which when issued by him or under his authority or by his authorised 
subordinate officials becomes a Government Order. The order of the Minister 
is not final, for, another Minister may call for the file and bring up the matter 
before the Council, for he is entitled to do so, as every Minister assumes responsi- 
bility for that order. Again, the Secretary might disagree with that order and 
have the matter brought up for reconsideration by the Minister. This is according 
to rule 8 (2) of the Secretaicat Instructions. Lastly, under the rules 32 and 33, 
(Business Rules) the Governor may call for the file and have the matter brought 
up before the Council of Ministers. All these matters might take place before the 
stage of finality is reached at the ministerial level, and it is only when the Secretary 
of the department or those under him named in rule 12 affix their signatures to 
the order, that the Governor’s assent to the issue of that order is taken to be signi- 
fied, so that it is only then that it becomes an order of the Government. Under 
rule 12 of the Business Rules read in conjunction with Article 166 (2), the signatures 
of the Secretary or that of any of the other officers designated under the rules serve 
a double purpose (1) of substance and (2) of proof. ‘The signature of the Secre- 
tary in the first instance embodies the consent of the Governor and indicates to the 
outside world the acceptance of the advice tendered by the Minister. Secondly, 
it authenticates and provides evidence that the pre-requisites for the emergence 
of an order of Government have been complied with. The production of that 
order is conclusive proof that the formalities for emergence of that order have been 
complied with and no further investigation is possible or is permitted to the Court. 


The constitutional changes which have taken place in the set-up of the Govern- 
ment and the establishment of a democratic Government fully responsible to the 
legislature have made no difference to what constitutes, for a legal purpose, the 
Government or an order of that Government. These changes have not eliminated 
the Governor from being the constitutional head and the apex of the State Govern- 
ment, and the requirement of his association in what coad he termed a formal act 
of the Government. Sections 46, 49 and 52 of the Government of India Act, 1919, 
were substantially reproduced by sections 49, 50 and 59, respectively, of the 
Government of India Act, 1935. These were in terms re-enacted by Articles 154, 
163 and 166 of the Constitution. The legal requirements, therefore, of an “ order 
of Government ” have undergone little modification from what it was before the 
Constitution. : 


We might in this connection refer to the observations of Lord Haldane, in 
Mackay v. Atiorney-General of British Columbia.1 ‘The case arose out ef a petition of 
right based on an agreement stated to have been made between the King, in right 
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of the Province acting by the Minister of Public Works and that the appellant, the 
Provincial Government repudiated this transaction on the basis, that there was no 

der in Council to enter into the contract so as to satisfy the provisions of the 
relevant stætute. Dealing with the contention that as the Minister for the time 
being had expressed concurrence with the agreement it was binding on the Govern- 
ment the learned Lord said : 

“Mere assent of the Ministers of the Department to the contract could not as has already been 
pointed out under the Constitution such as that of British Columbia, make a contract legally binding 
one, 

The Constitution of British Columbia referred to here was described 

_ “As a type of responsible Government in the British Empire which requires the Sovereign 
or his representative to act on the advice of the ministers responsible to the Parliament.” 

In regard to the interpretation of Article 166 (2) learned counsel for the 
respondents placed some reliance on the decision of the Federal Court in G. K. Gas 
Plant Manufacturing Co. (Rampur), Lid. v. King-Emperor!. The question that arose 
for consideration before the Fedetal Court was the scope and effect of section 40 
of the Government of India Act, 1915, which ran thus : 


“40. Business of the Governor-General in Council.—(1) All orders and other proceedings of the 
Governor-General in Council shall be expressed to be made by the Governor General m Council, 
and shall be signed by a Secretary to the Government of India, or otherwise as the Governor-General 
in Council may direct, and, when so signed shall not be called into question in any legal proceeding 
‘on the ground that they were not duly made by the Governor-General in Council. 

(2) The Governor-General may make rules and orders for the more convenient transaction 
of business in his Executive Council, and every order made or act done, in accordance with such 
rules and orders, shall be treated as being the order or the act of the Governor-General in Council”, 


The Iron and Steel (Control of Distribution) Order, 1941, for the contravention 
of the provisions of which a prosecution, whose validity was challenged, was launched 
purported, on the face of it, to be made by “ the Central Government ” and was 
signed by a Secretary to the Government of India. The argument before the Federal 
Court was that, while the condition as to signature was fulfilled, the condition about 
the order “ being expressed to be made by the Governor-General in Council ” 
had not been complied with. On that ground a contention was raised, that the 
Control Order was not validly enacted, and that the prosecution for its contra- 
vention could not be sustained. The Federal Court held that the provisions which 
were stated to have been violated were directory in their nature and that, even if 
there was no strict compliance with the terms of this provision, it did not affect the 
validity of the legislation. The learned Chief Justice Sir Patrick Spens who delivered 
the judgment of the Court said : 

“ First, would the whole aim and object of the Legislature in constituting the Governor-General 
in Council and conferring the far-reaching powers which have by Statute been conferred on the 
‘Governor-General in Council be plainly defeated if the provisions of section 40 (1) were not held 
to imply a prohibition to allow validity to orders of the Governor-General in Council expressed 
otherwise than as provided in sub-section (1) of section 40 ? 

Dealing with this his Lordship expressed himself thus : 

“ It is to our minds inconceivable that if such overriding, if not vital, importance was intended 
Parliament to be put upon the manner and form in which orders of the Governor-General in 
uncil were to be expressed to be made, the provisions of section 40(1) would not have been enacted 

originally in the old Constitution Act and in the transiticnal ‘provisions of the Constrtution Act in 
more absolute and emphatic terms and reinforced by clear enactments, as to the complete invalidity 
of orders not strictly complying with the requirements of section 40 (1)”. 

He continued : 

“o l . . . . it must be noticed, dealing with sub-section (1) of section 40 alone that the 
provision that all orders of the Governor-General in Council are to be expressed to be made by the 
‘Governor-General in Council does not defme how orders are to be made but only how they are to 
be expressed. It appears to imply that the process of making an order precedes, or is something 
different from the expression of it. It does not say that orders can only be made by ‘ being’ or ‘ if” 
expressed to be made by the Governor-General in Council. Thirdly there is the addition of the 
provision relating to the signature by a Secretary to the Government of India or other persons indicated, 
-which clearly indicates that it is a provision as to the manner in which a previously made order should 
be embodied in publishable form. Lastly, there is the result indicated in the last words of the sub- 
section, that if the previous directions, cither both the directions as to the expressing of orders and 
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proceedings and that as to signature of the latter as to signature only(whichever be the true construc- 
tion) are complied with, the orders and proceedings shall not be ed into question m a Court of 
Law on one ground only. All these points in the sub-section itself indicate that it is not a sub-sectien 
prescribing a manner and form in which orders of the Governor-General must be made to be valid.” 


e 

Reliance was placed upon these passages, and they were sought to be construed 
as indicative that the signature of the Secretary was nothing less than an authenti- 
cation, and if so, it posited a previous existence of a valid order, which in the present 
case threw one back to the order of the Minister. We are, however, unable to accept 
this construction. Responsible government no doubt implies an obligation on the 
part of the Governor to accept the advice tendered. It is the order of the Governor 
though it be that it is the result of a previous decision by a Minister or Ministers 
or Council of Ministers which he.is constitutionally bound to accept, subject to 
his rights to make his views known to them before a final decision is reached, that 
constitutes an order of Government. It is in this context that we find that the 
General Clauses Act gives full effect to and brings out prominently the basis and the 
seat of the executive power in a State under the Constitution. 


The decision of the Supreme Court in Dattatreya Moreshwar Pangarkar v. State of 
Bombay1, which is another decision relied on by learned Counsel for the respondents, 
does not carry him further. The case was in regard to an application for the issue 
of a writ of habeas corpus. Section 11 of the Preventive Detention Act, IV of 1950, 
enacted that the appropriate Government might confirm the detention order where 
the Advisory Board had reported that there was sufficient cause for the detention of” 
a person, The confirmation was contained in a communication to the District 
Magistrate and signed by an officer for the Secretary to the Government of Bombay, 
Home Department, and the information conveyed was that the Government had 
confirmed the detention order, and that District Magistrate was instructed to inform 
the detenu and continue the detention. The argument urged on behalf of the person 
detained was, that the order to the District Magistrate did not purport to be in the 
name of the Governor and did not satisfy the requirements of Article 166 (1) of the 
Constitution, and therefore, the order confirming the detention was not validly 
issued. Dealing with this, his Lordship Das, J., said at page 242 : p 


“The learned Attorney-General points out that there is a distinction between the taking of an 
executive decision and giving formal expression to the decision so taken. Usually executive decision 
is taken on the office files by way of notings or endorsements made by the appropriate Minister or 
officer. If every executive decision has to be grven a formal expression, the whole governmental 
machinery, he contends, will be brought to a standstill. I agree that every executive decision need 
not be formally expressed and this is particularly so when one superior officer directs his subordinate: 
to act or forbear from acting in a particular way, but when the executive decision affects an outsider 
or is required to be officially notified or to be communicated it should normally be expressed in the 
form mentioned in Article 166 (1), i.e., in the name of the Governor. Learned Attorney-General 
then falls back upon the plea that an omission to make and authenticate an executive decision in the 
form mentioned in Article 166 does not make the decision itselfillegal,for the provisions of that Article 
like their counterpart in the Government of India Act, are merely directory and not mandatory as- 
held in J. K. Gas Plant Manufacturing Company (Rampur) v. The King-Emperor*, In my opinion this 
contention of the learned Attorney-General must prevail. . . . . The considerations which 
weighed with their Lordships of the Federal Court in the case referred to above appear to me to apply 
with equal cogency to Article 166 of the Constitution. The fact that the old provisions have 
split up into two clauses in Article 166 does not appear to me to make any difference in the meaning 
of the Article. Strict compliance with the requirements of Article 166 gives an immumity to the- 
order in that it cannot he challenged.on the ground that it is not an order made by the Governor. If, 
therefore, the requirements of that Article are not complied with, the resulting immunity cannot be 
claimed by the State. This, however, does not vitiate the order itself. Article 166 directs all exc- 
cutive action to be expressed and authenticated in the manner therein laid down but an omission 
to comply with those provisions does not render the executive action a nullity. Therefore, all that 
the psocedure established By law requires is that the appropriate Government must take a decision 
as to whether the detention order should be confirmed or not under section 11 (1). That sucha 
decision has been in fact taken by the appropriate Government has been amply proved on the record.’” 


The decision in Dattatreya Moreshwar Pangarkar v. State of Bombay1, was followed 
and applied- by the same Court in P. Joseph John v. The State of Troancore®. But 


1. (1952) 2 MLJ. 119: 1952 S.C.R. 612: 3. (1955) 1 MLLJ. (S.C.) 134 : (1955) S.CLR.. 
1955) S.C.J. 221: (1955) An.W.R. (S.C.) 





1952 S.C.J. 235 (S.C.). IOII: 
2. £247) F.LJ.71: (1947) 2 MLLJ. 402: 134 
1947 F.G.R. 141 (F.G.). 
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this does not advance the position, since here their Lordships merely held that an 
ae oo by the Chief Secretary was a sufficient compliance with the terms of 
cle 166. 


These do not help the respondents, for, what has to be established is that there 
has been a decision taken or an order issued by the State Government, and the 
noting by a Minister on the file is not a decision of the Government or an order of 
the Government in the sense in which the words are used in the Constitution. 


Mr, Bashyam Ayyangar, learned counsel for the respondents, further urged 
that rule 21 of the Business Rules which provides for cases being disposed of under 
the authority of the Minister, rendered the direction of a Minister on the file 
an order of the State Government. We are wholly unable to accept this 
argument, which is at variance with the very term of the rule on which 
he relies. That rule itself renders it subject to the provisions of other rules, 
and any such construction would be in conflict with the right of the Secretary 
to bring up the case before the Ministers for other matters being looked into, 
and with the powers of the Governor and the Chief Minister under rules 32 
and 33, and would also be contrary to rule 12, which provides the manner in which 
the Governor gets associated in the process of making a Government order by the 
Signature of an officer of the permanent service. It is in this context that instruc- 
tion 8 of the instructions issued by the Governor under rule 54 assumes significance, 
for it clearly states that the Secretary in a department is a Secretary to the 
Government, that is, the Governor, acting on the aid and advice of his Ministers, 
and not to the Minister in charge. It is the same idea that is brought out by the 
conception of the Governor as the head of the Government of the State. Even 
under the democratic system under which States are functioning under the Consti- 
tution, the Government is made up not of the Ministers alone but of the Governor 
aided and advised by his Ministers. He is thus an integral part of the Government, 
and the argument of learned counsel for the respondents would wholly eliminate 
him from this position and would be in the teeth of the express provisions of the Cons- 
titution. His position as a part of the Government is brought out by the form of 
the order, which alone might be treated as an act of the Government, The business 
rules provide for his intimate contact in the business of administration and rule 12 
is only an expression of the manner in which that association is indicated, and in 
fact is a substitute for his personal concurrence in and signature to every order of the 
Government which ought to issue in his name. The result, therefore, is that instead 
of signing each order himself the rules make provision for the signature of the officers 
named in rule r2 as his nominees. It is, therefore, that signature which renders the 
advice of the Minister an act of the Government and clothes the ‘ advice’ with 
the character of an order of Government. Under the Constitution, no Minister 
‘can issue an order which could be treated as an order of Government. What he 
could issue is only a direction to the Secretary, and it would of course be carried out 
under the Business Rules, subject to the exceptions laid down there ; but it is only 
when the Secretary or those under him carry out this duty that an order of Govern- 
ment results, and it is only then that the terms of rule 64-A of the Motor Vehicles 
Act would be satisfied. 

The result is that the proceedings which are thé subject-matter of the several 
writ petitions must be held to have been pending before the Government on Ist 
January, 1956 and that these stood automatically transferred to the new Tribunal 
under section 5 of Act XXXIX of 1954, and that Government had no jurisdiction 
to pass any order in relation to them at the time when the impugned orders were 
issued. 

: The writ petitions succeed, the rule is made absolute and the orders of Govern- 
ment in the several petitions are quashed. : i 


In the circumstances of the case there will be no order as to costs. 
R.M. Petitions allowed and rule made absolute. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Govinpa MENnon AND Mr. Justice RAMAsWAMI. A 
Mahalinga Shetty -- Appgllant* 


v. ; 
Jalaja Shedthi and others .. Respondents. 


Madras Aliyasanthana Act (IX of 1949), sections 36 (1) (h) and 36 (3)— At the time of partition ’— 
Construction—Time of actual partition by metes and bounds or time when demand 1s made and as a consequence 
severance in status is effected. 

The term ‘ partition’ in section 36 (3) of the Madras Aliyasanthana Act should be given the 
same meaning as in section 96 (1) (A) of the Act and the point of time for ascertaining the shares is 
when the division in status is effected. The phrase ‘ at the time of partition’ should be understood 
as ‘at the time when the parties effect a severance in status’, the partition being only a disruption 
of status. It does not mean the point of time when the actual division by metes and bounds takes 
place, which might take a long time after the division in status takes place, either by the institution 
of a suit or by a suit or by a notice of claim for ‘ partition °. 

Appeal against the decree of the Court of the Subordinate Judge of South 
Kanara, dated gth August, 1951 and made in O.S. No. 144 of 1950. 


T. Krishna Rao for Appellant, M. G. Kamath, K.S. Hegde, M. Gopalakrishna Shetti, 

> Rang Nayak, M. K. Nambiar and C. F. Louis for Respondents in Appeal No. 
32 of 1951. 

S. Ramayya Nayak for Appellant, V. Balakrishna Eradt, K. S. Hegde, B. Lakkappa 
Rai, M. G. Kamath, M. K. Nambiyar and C. F. Louis for Respondents in Appeal 
No r91 of 1952. 

The Judgment of the Court was delivered by 


Govinda Menon, 7.—These two appeals arise out of O.S. No. 144 of 1950 on the 
file of the Subordinate Judge’s Court, South Kanara, at Mangalore, which was a 
suit for partition by some members of an Aliyasantana family against the other 
members and the question that the learned Judge had to decide, in the main, was 
whether the karar Exhibit A-3, dated goth April, 1931, did attract the operation of 
section 36 (6) of the Madras Aliyasantana Act (Act IX of 1949) or nos The facts 
may be shortly stated. 

Under a partition deed Exhibit A-2, dated 5th June, 1918, the family of the 
present parties got divided from their parent kutumba and in that document the 
B-schedule properties were allotted to this family. One item in the schedule to 
Exhibit A-2 had been separately demarcated for Daiva Devara Viniyogas to be per- 
formed by the present 2nd defendant. Exhibit A-3 is a Thaka Karar to which rst 
defendant, 2nd defendant, 1st plaintiff and the deceased Nethravathi Shedthi as 
well as defendants 3 and 4 were parties as adults and the descendants of the female 
members were included as minors. In and by that document the properties were 
allotted jointly for the enjoyment of all the family members except the and defen- 
dant to whom some items were given. The question is whether this document 
amounts to a partition as contemplated by section 36 (6) of the Aliyasantana Act. 
The learned Subordinate Judge’ has found that Exhibit A-3 cannot attract the 
operation of section 36 (6) for the reason that the distribution was not among the 
kavarus as the allotment was only made to one individual for his enjoyment 
during his life-time. It was further held that the right of enjoyment conferred 
upon the gnd, defendant was not absolute and was not meant to be in perpetuity. 
On these grounds the plaintiff’s suit was decreed in accordance with the condi- 
tions preyailing on the date of the plaint. * 

, The and defendant, the appellant in Appeal No. 632 of 1951, puts forward the 
contention that by the application of section 36 (6) to Exhibit A-3 it should be con- 
strued as amounting to a partition. On more than one occasion we have laid down ' 
the four requisites necessary for the attraction of section 36(6) and they are as follows : 

(1) There must be a registered family ‘settlement or award ; ; bet 


(2) All the major'members of the kutumba must be parties‘ to that ;' 





D 
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(3) The whole of the kutumba properties must have been or were intended 
or,purported to have been distributed and_§; 


_ (4) The distribution must be among all the kavarus of the kutumba for 
their separate and absolute enjoyment in perpetuity. 


The question is whether these four conditions have been satisfied. With regard 
to the first and second conditions it is agreed between the parties that there is no 
difficulty. Even with regard to the third condition the whole of the kutumba pro- 
perties were intended and purported to have been distributed. Here also there is 
no difficulty. The bone of contention is with regard to the fourth requisite namely 
whether there has been a distribution among all the kavarus of the kutumba for 
their separate and absolute enjoyment in perpetuity. Mr. Krishna Rao contends 
that though there has been no distribution individually among the number of kavarus 
that constitute the family at the time of Exhibit A-3, there is distribution so far as 
one nissanthathi kavaru is concerned and there is collective distribution regarding 
the other kavarus. If that is so, it would be sufficient to attract the operation of 


section 36 (6), In Appeal No. 545 of 1951 to which one of us was a party in discuss- 
ing a similar contention it was stated as follows : 


“ The second argument of Mr. T. Krishna Rao, for the appellants is that there has been no 
distribution among all the kavarus, and he placed considerable reliance on the Explanation to 
section 35 of the Aliyasantana Act. We have to see how far this argument is justified. 


‘ Kavaru’ is defined in section 3, clause (b), sub-clauses (i) and (n). In sub-clause (:) itis 
stated that the word ‘kavaru’ as used in relation to a female, means the group of persons consist- 
ing of that female, her children and all her descendants in the female line, and sub-clause (ii) says 
that ‘kavaru’ used in relation to a sale, means the kavaru of the mother of the male. It is clear that 
unless there is specific exception in the Act, in eve pines where the word ‘kavaru’ occurs, the 
meaning to be given to that expression should be oe de ed in sub-clauses (i) and (i) of section 3 
(b). But the Leplanation to section 35 says that for the purpose of Chapter VI, a male member of 
a kutumba, or a female member thereof who has no living descendant in the female line, shall be 
deemed to be a kavaru if he or she has no living female ascendant who is a member of the 
kutumba. From this Explanation Mr. Krishna Rao contends that for the application of section 36 
(6) the word ,‘kavaru’ should be interpreted m the way in which the Explanation to section 35 
intends it to be understood. It is clear that on the date of Exhibit A-10, Venkamma was dead 
and therefore her sons, Sankaya Shetty, Monappa Shetty, Annaya Shetty and Thhungamma Shetty, 
would each of them be a separate kavaru as contemplated in the Explanation to section 35. In the 
case, the distribution of the property should have been in the following manner ; one group con- 
sisting of Muthakka and all her descendants would be one kavaru and the others would consist of 
each of the descendants of Venkamma separately. That means there would be five kavarus with 
regard to Venkammal’s descendants and one kavaru with regard to Muthakka. The learned 
counsel argues that as the distribution is only in two groups and not in six groups, which, accord- 
ing to him, should have been the proper mode, the fourth pre-requisite mentioned by us above 
has not been satisfied. The answer to this argi ment is that section 36 (6) only says that there 
should be a distribution among all the kavarus. It is not said that the distribution should be 
among the kavarus separately or individually. Wehave to read the section as not intending such 
distributive distribution. It 1s possible that two or three kavarus may combine together and the 
properties jointly distributed to them. Ifa family has three or four kavarus, section 36 (6) does 
not contemplate a necessary distribution among as many kavarus as exist. There is nothing pre- 
yenting the distribution among two or three kavarus as a composite whole. That would still 
satisfy the provisions of section 36 (6). We are, therefore, of the opinion that Exhibit A-10 does 
not suffer from the infirmity of the non-distribution of the properties among all the kayarus. This 
second argument also fails, and has to be rejected.” 


This view has been accepted by the.learned Ghief Justice and Panchapakesa 
Ayyar, J., in A.S. No. 69 of 1951. 


' Are we then to interpret Exhibit A-3, as the distribution of the properties among 
the kavarus? On behalf of the plaintiffs (respondents) Mr. Hedge contends that 
Exhibit A-3 was intended only as an allotment of some properties for the enjoy- 
ment of the 2nd defendant, and the rest of the’ properties remained with the group 
consisting of all the other members. It is as if one member of a’kutumba was given 
certain properties for enjoyment which were separated while the others remained 
joint. If this is so, the principle enunciated in the above decisions of a distribution 
among all the kavarus of the kutumba cannot have any application here. 


In our opinion, for the disposal of the present case it is unnecessary to decide 
this point because even if there has been a distribution among the kavarus indi- 
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vidually it seems to us that there is nothing to show that the distribution in favour 
of Mahalinga Shetty under this document is a distribution in prepetuity. With 
regard to the properties given over to the 2nd defendant, the provision is,that he 
must enjoy them for life without alienating them as if it is a life-estate. The docu; 
ment does not provide as to what should happen to these properties on his death. 
Unless there is a provision by which the mode of devolution of these properties is 
regulated it will be difficult to say that under the document there is a distribution in 
perpetuity. We do not know whether on the death of the and defendant the propert 
ties allotted to him should devolve upon the entire branch or whether the senior- 
most member as yajaman or yajamanthi should have management of the pro- 
perties. Mr. Krishna Rao contends that under ordinary rule of Aliyasantana law 
if a person forming nissanthathi kavaru dies, his properties will be taken jointly 
by all the remaining members. We see no reason to doubt that proposition. But 
what is contemplated under the Act is that the distribution in perpetuity must be 
-under the document and unless the document definitely lays down what should happen 
to the properties of a nissanthathi kavaru, it is difficult to say that there is distribu ~- 
tion in perpetuity. We are, therefore, of the opinion that the second part of thé 
prerequisite is absent in this case. - Bloat ds 


_ In addition to it there is another circumstance to be considered with regard 
to the properties allotted to Mahalinga Shetty. It is stated that the mulageni 
should be paid by the other members. Tf this is so, there can be no distribution at 
all in perpetuity. But since we have already held that under the document with 
regard to the properties of Mahalinga Shetty there is no distribution in perpetuity 
we cannot hold that the provisions of section 36 (6) can be attracted. With respect 
to the item in Exhibit A-2, which is reserved for Daiva Devara Viniyoga to be per- 
formed by the 2nd defendant, all that we need say is that such property should not 
be made the subject of partition and should remain in the hands of the 2nd de- 
fendant so long as he is alive and be considered as trust property after the death 
of the and defendant without being divided among the members of the family. 
With these observations the appeal No. 632 of 1951 is dismissed. Thè parties will 
bear their costg in this Court. 


Appeal No. 191 of 1952.—This raises the question regarding the interpreta- 
tion of section 36 (1) (A) and section 36 (3). How it arises is in the follow- 
ing manner. At the time of sending the notice demanding partition, Jalaja 
Shedthi rst plaintiff, was below 50 years of age she having become a widow 
earlier with three children, plaintiffs 2 to 4. According to clause (4) of section 
3 she was a santhathi kavaru on the date when notice for partition was 
made, viz., “a kavaru of which at least one member is a female who has not 
completed the age of fifty years”. Jalaja Shedthi and her children therefore 
constituted Santhathi kavaru. At the time when the suit was filed she was 
above 50 years of age. The question is whether in allotting the properties, 
the plaintiffs should be considered as santhathi kavaru or nissanthathi kavaru, 
' The learned Subordinate Judge has held that the point of time crucial for the de- 
cision is the date on which notice was given when a division in status was effected 
and viewing it in that light decided that Jalaja Shedthi and her children had been 
constituted as santhathi kavatu. Mr. Ramayya Nayak, for defendants 1, 5, 6, 
7, and the descendants of the 6th defendant, contends that we should consider the 
time of actual partition as the important one to ascertain whether the kavaru is 
:santhathi or nissanthathi. He interprets “ the time of partition ” as the point of 
time at which properties are actually divided by metes and bounds after ihe final 
decree. We do not think that this contention can be accepted. Clause (h) of 
section 36 (1) is as follows : , 
“ (h) The share of a kavaru at a partition shall be ascertained as on the date on which it 
makes a claim for partition. é 
Explanation : For the purpose of this sub-section, the date on which a partition is claimed shall be 
(a) where the claim is made bya suitfor partition the date of the institution of the suit 


(whether the suit is prosecuted or not) ; and (6) where the claim is made otherwise than by a suit, 
athe date on which such claim is made”, 
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‘Obviously this clause was inserted as a result of the decision in Karthiyayini 
Kunch v. Minakshi Ammal’, in which a Bench of this Court held that the theory of 
division in status by a unilateral declaration of intention is applicable to persons 
following theeMarumakkattayam Law just as it applics to Mitakshara joint family. 
Burn, J., who delivered the judgment stated that the principle is not restricted to 
the case of joint Hindu families following the Mitakshara or any other system of 
jaw but is one of universal application, It is to remove any doubts about this that 
clause (A) has been inserted in section 35 (1). There is, therefore, no doubt that 
the division in status in this case took place at the time when the notice was given. 


Mr. Ramayya Nayak then referred to clause (3) of section 36 which is as follows : 

“ If, at the time of the parition, any kavaru taking a share is a nissanthathi kavaru, ıt shall have 
only a life interest in the properties allotted to it, ıf the kutumba from which it separates has at 
least one female member who has not completed the age of fifty years, or where the kutumba 
breaks up into a number of kavarus at the partition, if at least one of such kavarus is a santhathi 
kavaru and if there is no such female member or santhathi kavaru, the kavaru shall have an absolute 
interest ın the properties allotted to it.” 

The learned counsel urges that the words “if at the time of the partition ’’ 
should be understood as the exact time when division by metes and bounds is made. 
It seems to us that the “ partition ” in sub-clause (3) of section 36 should be given 
the same meaning as in section 36 (1) (4) and if in the latter case the point of time 
is when the division in status is effected, there is no cause for giving it a different 
interpretation in the former one. The phrase “at the time of partition ” should 
be understood as “‘ at the time when the parties effect a severance in status ”, the 
partition being only a division of status. If we accede to the contention of Mr. 
Ramayya Nayak the result would be this that the law’s delay will enable a party to 
gain an advantage. Ordinarily partition suits in Marumakkathayam and Aliya- 
santana families where a large number of members exist, drag on for considerably 
a long time, as many as 12 to 15 years in certain cases, and a santhathi kavaru at 
the time of the filing of the suit would become nissanthathi by the time the final 
‘decree is passed. We do not think that the Legislature intended that the duration 
of a suit shouJd decide the question whether santhathi or nissanthathi kavaru 
exists. We are of the opinion that there is no reason to give a different méaning 
to the word “ partition ” under section 36 (1) (A) and section 36 (3). The time 
of partition should be understood as-the time when disruption in status takes 
place. 

This appeal is dismissed. No costs. 


R.M. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice SOMASUNDARAM. 


Venkatesa Reddiar .. Petitioner* 
v. 
Veeraswami Mudali and another .. Respondents. 


Cattle Trespass Act (I of 1871), sections 20 and 22—Scops of—Compensation for illegal seizure of cattle— 
Right of appeal. 

Having regard to the language of sections 20 and 22 of the Cattle Tr s Act and the provi- 
sions relating to appeals under the Code of Criminal Procedure, there could be no appeal against an 
order of compensation passed under section 22 of the Cattle Trespass Act. 

(Lacuna in the Act pointed out). 

The scheme of the Cattle Trespass Act is that when a Gourt tries an offence under section 20 of 
the Act and adjudges that the seizure or detention is illegal, compensation under section 22 
might be awarded. The mere fact that a person is guilty of an offence of seizure or detention of 
cattle does not attract the provisions of section 22 of the Act. A person held lable under section 
22 of the Act is not an accused nor is he convicted of an offence and hence no appeal lies against 
-such an order. 


Ghulba Lahanu y. Emperor, 1.L.R. (1948} Nag. 620 : A.LR. 1949 Nag. 117, followed. 


1. (1935) 70 M.L.J. 114. 
*CrLR.C. No. 632 of 1955. 17th July, 1956. 
(CrLR.P. No. 613 of 1955.) 3 
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' Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, - 
praying the High Court to revise the judgment of the Court of Sub-Divisional Magis- 
trate of Cheyyar, dated 27th January, 1955 and passed in Crl. A. No. 4 of 1955 
(C.C. No. 2038 of 1954, Stationary Sub-Magistrate, Wallajah). 


A. S. Stoakaminathan for Petitioner. 


V. V. Radhakrishnan for the Public Prosecutor (P. S. Kailasam) on behalf of the 
State. 

The Court made the following 

Orver.—This is a revision against the order passed by the Sub-Divisional 
Magistrate, Cheyyar, in C.A. No. 4 of 1955 on his file. The petitioner was the com- 

lainant in the trial Court and he filed a complaint under section 20 of the Cattle 

i heapass Act, alleging that while the carts engaged by him for carrying silt to his 
fields were being driven over certain fields beane to the respondents, they 
stopped the carts, unyoked the bulls, seized them and put them in the pound. 
Under section 22 of the Act, the trial Court adjudged the seizure as illegal and 
awarded compensation of Rs. 50 to be paid by each of the respondents herein 
for the loss sustained by the complainant due to seizure and detention. Against 
that order, the respondents herein preferred an appeal, and in the appeal, the Sub- 
Divisional Magistrate set aside the order of the trial Court, thereby setting aside- 
the order for compensation. It is against the order of the Sub-Divisional Magis- 
trate this revision has been filed. 


It is not necessary to go into the merits of this case. The question that is rais- 
ed before me is one of jurisdiction for the Sub-Divisional Magistrate to entertain 
an appeal before him against the order for compensation passed under section 22: 
of the Cattle Trespass Act. 


Under section 4 (¢) of the Criminal Procedure Code ‘offence’ includes any act 
in respect of which a complaint may be made under section 20 of the Cattle Tres- 
pass Act. Section 20 of the Cattle Trespass Act is as follows :— 


“Any person whose cattle have been seized under this Act, or having been so seized, have been. 
detained in contravention of this Act, may, at any time within ten days from the date of the seizure 
make a complaint to the Magistrate of the District or any Magistrate authorised to receive and try 
charges without reference to the Magistrate of the District. 

“Under section 22, if the seizure or detention be adjudged illegal (italics is mine), the Magis~ 
trate shall award (italics is mine) to the complainant, for the loss caused by the seizure or detention, 
reasonable compensation, not exceeding one hundred rupees, to be paid by the person who made 
the seizure or detained the cattle, together with all fines paid and expenses incurred by the com- 
plainant in procuring the release of the cattle.” 


Although, according to the definition of offence in the Criminal Procedure 
Code, the act of seizure or detention in contravention of the provisions of the Cattle 
Trespass Act amounts to an offence, still, in section 22, the Legislature enacted. 
that ‘if the seizure or detention be adjudged illegal, the Magistrate shall award to: 
the complainant reasonable compensation’. When offences under section 20 are 
tried by a Court, if the seizyre or detention is found (adjudged) to be illegal, it is. 
compensation that has to be given by the Magistrate mentioned in section 22, and. 
that is for the expenses incurred to release the cattle from the pound. The person: 
proceeded against is only ordered to pay compensation. The expression used in. 
section 22 is ‘adjudging the seizure or detention as illegal’ and not finding the person 
who seized or detained the cattle guilty of the offence of seizure or detention. Nor 
does the Legislature in section 22 of the Act enact that when convicted of the off- 
ence under section 20, the accused shall be sentenced to any punishment or im- 
prisonment in default of payment of compensation. It is the compensation that 
has to be collected as if it were a fine. The very language of section 22 is against 
treating a person who seized or detained cattle against the provisions of the Act as. 
an accused or convicting him and sentencing him to any of the punishments known 
to Criminal Law. 
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When compensation is given, as under section 250 (2) of the Criminal Pro- 
cedure Code, there is a special provision providing for appeal against that order 
of compensation under section 259 (3) which says that complainant or informant, 
who has beef ordered to pay compensation exceeding fifty rupees, may appeal from 
the order as if such complainant or informant had been convicted on a trial held 
by such Magistrate. Where, therefore, law allows compensation to be awarded 
an appeal is provided for as under section 250 (3). Itis also clear from the language 
of that sub-section that such a complainant or informant should be treated as 
having been convicted in a trial. There is no such corresponding provision in the 
Cattle Trespass Act for an appeal against an order of compensation to the complai- 
nant in the case. The provision relating to appeals in the Criminal Procedure e 
cannot in terms apply to an order of compensation passed under section 22 of thẹ 
Cattle Trespass Act, because the Code deals only with appeals against convictions 
and sentences which follow the convictions, and that too depends upon the sentence. 
There are other cases also for which appeals are provided. None of the sections 
in the chapter relating to appeals will apply to this case. There is a lacuna in the 
Act, ‘which must be brought to the notice of the Government. A consideration. 
of the various provisions relating to appeals and the language of sections 20 and 22 
of the Cattle Trespass Act leads me to the conclusion that no appeal lies against. 
the order of compensation passed under section 22 of the Cattle Trespass Act. 


Mr. Sivakaminathan brings to my notice two decisions, one of the Bombay 
High Court and the other of the Nagpur High Court. In the Bombay case, Bodriks 
v. Papa Dada}, the question whether there was a conviction or not was not raised. 
The learned judges say: 

“ It is admitted that a person convicted under section 20 of the Cattle Trespass Act can be 
said to be convicted of an offence.” 
It is on the basis of this admission the case is dealt with. In the Nagpur case, 
Ghulba Lahanu v. Emperor®, it is clearly pointed out that a person who is held liable 
under section 22 of the Act is not an accused nor is he convicted of the offence, and 
that under séction 22 only compensation together with fines and expenses tan be 
ordered against the person who is adjudged liable. The decision of the Bombay 
High Court is not of much assistance as it proceeds on the footing of an admission. 
But the Nagpur decision is more to the point. Agreeing with the Nagpur decision, 
I hold that the order passed by the trial Court is not one passed on conviction, and, 
therefore, no appeal lies against an order passed by a Court for any act done under 
section 20 of the Cattle Trespass Act. If no appeal lies, the appeal that was preferred 
before the lower appellate Court is incompetent. The order passed by the lower 
appellate Court is, therefore, without jurisdiction. The order of the lower appellat 
Court is set aside. i 


But I take notice of the order passed by the trial Court under sections 435. 
and 439 of the Code and exercising the powers of revision, I hold that the amount 
of compensation awarded is rather excessive. I, therefore, reduce the amount of 
compensation to be paid by the Ist respondent to Rs. 5. The 1st respondent 
shall pay only this sum of Rs. 5 and no other amount. Any excess amount paid 
by the rst respondent will be refunded to him. . 


R.M. Reision allowed.. 





1. (1921) LL.R. 46 Bom. 58: A.LR. 1922 2. LL.R. (1948) Nag. 620: A.LR. 1949 Nag- 
Bom. 191. 117. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE SOMASUNDARAM. 


The Public Prosecutor .. Appellant* 
D. 
Kadamban Namboodiripad .. Respondent. 


Madras Preservation of Private Forests Act (XXVII of 1949), sections 2 (a) and (c) and 3 (1)—Appli- 
cability—‘ Person”’—-Member of Nambudiri illom—lIf “© Person’*—Forest cleared of trees—If ceases to be 
Sorest—Lease after clearing—Sanction of Collector under section 3 (1)—Necessity. 


It cannot be said that a member of a Nambudiri illom governed by the Madras Nambudiri 
Act is not a “person”? within the meaning ofsection 2 (c) of the as Preservation of Private 
Forests Act, and that therefore the Act does not apply to him, on the ground that a Nambudiri 
family or illom is not included in the definition in section 2 (c) of the Act. 


e : Whether, when a forest is cleared, it ceases to be a “ forest ” as defined in section 2 (a), 
and sanction under section 3 (1) is no longer necessary to lease out the property? 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (Accused) by the Court of the Taluk 
First Class Magistrate, Gudalur, in C.G. No. 178 of 1954. 

The Public Prosecutor (P. S. Kailasam) Appellant. 

M. K. Nambiar for Respondent. 

The Court delivered the following 

Jupcment.—This‘is an appeal by the State against the acquittal of the respon- 
dent by the Taluk First Class Magistrate, Gudalur, in C.G. No. 178 of 1954 0n his 
file. 

The accused was charged for an offence under section 3 (1) of the Madras 
Preservation of Private Forests Act punishable under section 7 of the Act. The 
offence is said to consist in the accused leasing out in S. No. 176/1 about 48°65 
acres of land without the permission of the Collector. Under Exhibit D-2, 
dated 13th August, 1948, permission has been granted to clear the forest ; and, in 
accordance ith ike contract entered into by the accused with one Ch&andrasekharan 
Nair, this was to be cleared in six years and the lease is said to have been given 
after the six years period. 

One of the questions raised by Mr. Nambiar appearing before me is that once 
a forest is cleared for which permission has been granted, it ceased to be a forest 
and therefore a person is entitled to lease out the property without the sanction 
of the Collector as sanction is necessary only in cases of forests and not of lands which 
have been cleared and which cease to be a forest. Ido not think it necessary to 
go into this question at the present stage as the ground on which the Magistrate 
who tried the case and acquitted the accused is different from that that is now 
contended before me. The Magistrate finds that when a Marumakkathayam family 
in the Malabar district or an Aliyasanthana family in the South Kanara district 
is included in the definition of ‘person’ in the Act, a member of a Namboodri 
family, which is governed under a special Act called the Namboodri Act, is omitted 
or has not been included in the definition of ‘person’. Therefore the accused 
herein, who is a Namboodri, is not a person coming within the definition of that 
Act and, hence, the Act doe not apply to him. It is on this main ground that the 
lower Court has acquitted the respondent. It must be said that Mr. Nambiar 
appearing for the respondent has fairly conceded that he cannot support that posi- 
tion. The ground on which the acquittal is based therefore fails and the acquittal 
must be set aside. But Mr. Nambiar has raised several other questions which 
require evidence to be adduced. One of the questions is that when a forest is 
completely clearned, whether it can still be called a forest. For this it must be 
established that the forest has been completely cleared. In any event, it must be 
found by evidence that at least the land leased out now is one which cannot fall 
within the definition of Forest. * 





* Crl. App. No. 207 of 1955. 29th March, 1956. 
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Opportunity must be given to the accused to adduce evidence to substantiate 
the above contentions. 


The order of acquittal is, therefore, set aside and there will be a retrial. 
The case will be heard and disposed of by a Magistrate other than the present 
Magistrate. 

P.R.N. ——— Appeal allowed: Acquittal set aside- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—MR. Justice SOMASUNDARAM. 
T. Alagappa Goundar .-  Petitioner* 
a 


P. A. Karuppa Chetty Goundar .. Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 87 (c)—Powers of a Magis- 
trate under to issue search-warrant. 


Where a District Magistrate directs the delivery of properties as per the list attached under 
section 87 (c) of the Madras Hmdu Religious and Charitable Endowments Act he has powers to issue 
all incidental and necessary orders to enforce his own order. Once the High Court is given juris- 
diction to pass orders for delivery of property it impliedly carries with it the powers of doing all that 
is necessary for the execution of that order and it can therefore issue a search warrant under section 96 
of the Code of Criminal Procedure. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the District Magistrate (Judicial), 
Salem, dated 12th November, 1955, in M.P. No. 64 of 1954. 


R. Sundaralingam for Petitioner. 
S. Mohan Kumaramangalam for Respondent. 
The Public Prosecutor (P. S. Katlasam) for the State. 


The Court made the following - 


Orver.—The petitioner is the trustee (appointed by the Hindu Religious 
Endowments Board) of the Badrakaliammal Temple in Mecheri, Omalur Taluk, 
Salem District. Under section 87 (c) of the Hindu Religious Endowments Act he 
made an applisation to the District Magistrate, Salem, to direct the respondent to 
deliver possession to the petitioner of the temple properties which are set out in the 
list attached to the certificate. After hearing both parties, the District Magistrate 
directed the respondent to hand over the articles mentioned in the list to the peti- 
tioner herein. Against this order the respondent filed a revision case (Cr.R.C. 
No. 676 of 1954) but the same was dismissed by this Court. After this, the peti- 
tioner went to take delivery of possession of these articles with the aid of the Police. 
But the police finding it difficult to identify the jewels applied to the District Magis- 
trate for the issue of a search warrant so as to enable them to seize the jewels, if 
necessary, by force. Notice of this application by the Police was given to the 
other side. The respondent appeared before the District Magistrate and raised 
objections as to the issue of a warrant on the groulhd that the District Magistrate 
had no jurisdiction to issue such a warrant. Thé District Magistrate holding 
that section 96 of the Code of Criminal Procedure will not in terms apply to the 
proceedings in question, held that it was not competent for him to issue sakh a search 
warrant. The result was that though the District Magistrate directed delivery 
of the properties he found himself unable to enforce his own order. The question 
is whether the District Magistrate has no power to enforce an order which he himself 
had passed earlier. 


The learned advocate who appears for the petitioner contends that the Court 
has ample powers to enforce its own order. In support of his contention he relied 





* Cr. Rey. C. No. 85 of 1956. - ath July, 1956. 
(Cr. Rey. P. No. 75 of 1956.) oes 
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on the principles laid down by the House of Lords in National Telephone Company, 
Limited v. Postmaster-General1, which have been adopted and followed by several 
decisions of our High Court. In the above decision Viscount Haldane, L.G. 
observed as follows : 

“When a question is stated to be referred to an established Court without more, it, in my opinion, 
imports that the ordinary incidents of the procedure of that Court are to attach . . . . . 
In the same judgment, Lord Atkinson, dealing with this question at page 555 
says : 

“ It is simply the question of extending the jurisdiction of an existing Court of law, with all its 
incidents includmg a right of appeal, to a new matter closely resembling in character those matters 
over which it has already jurisdistion as a Court of law.” 

Lord Shaw who was also one of the Judges in the above case observes at page 
557 : 


oe he . the whole of the statutory consequences of procedure before such a Court 
ensue. 
The observations of Lord Moulton and Lord Parker in the same case are also 
to the same effect, namely, when by a statute, matters are referred to the determi- 
nation of a Court with no further provision, the necessary implication is that the 
Court will determine the matters as a Court. Its jurisdiction is enlarged but all the 
incidents of such jurisdiction remain the same. 


The above observations of their Lordships of the House of Lords in the above 

case have been adopted and followed by this Court in Guruvammal v. Arumuga Pada- 

yachi®, In dealing with the powers of the District Court in respect of application 

under the former section 78 of the repealed Hindu Religious Endowments Act, 
Curgenven, J., observes as follows : : 

“ When a duty ofa particular character is cast upon an established Court, it imports in the words 


of Lord Haldane, L.C., in National Telephone Company, Lid. v. Postmaster-Generalt, ‘that the ordinary 
incidents of the procedure of that Court are to attach’.” 


In Narayana Iyengar v. Desikachariar*, a Bench of this Court confisting of the 
then Chief Justice and Bardswell, J., dealing with a similar application under section 
78 of the Repealed Act have held that the Legislature in giving the Court juris- 
diction under section 78 to make orders for the delivery of possession, have ccapliedly 
granted the power of doing all acts necessary in execution of its order. After 
referring to the observations of Lord Haldane, L.C., Lord Atkinson and Lord 
Shaw, the Bench held : 

“ys. . . When once a Court is gi a jurisdiction, the nec 
flow from its exercise of such jurisdiction without any expien words,” ii ESSE PRAEEST 
To the same effect is the decision of Venkatasubba Rao, J., in Seshayee Aiyangar 
v. Govinda Pillait. - 


The above decisions clearly show that once the Court is given jurisdiction to 
pass orders for delivery of property, then it impliedly carries with it power of doing 
all that is necessary for the execution of that order. The lower Court is, therefore, 
in error in holding that it had; no jurisdiction to pass the necessary order to give 
effect to its previous orders f 


The order of the lower Court is set aside and the lower Court is directed to issue 
such orders as may be necessary for the execution of its previous order, 


The petition is allowed. 


R.M. Petition allowed. 
Ld 
1. L.R. (1913) A.C. 546 at page 552. 3. (1933) 65 M.L.J. 315. [e 
“2, (1931) &r MEJ. 894 at pages 896 and 897. 4- (1935) 69 MiL.J. 87. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
e Present :—Mnr. Justice GovinpA MENON AND Mr. Justice RAMASWAMI. 


‘Union of Yndia, by Secretary, Ministry of Finance, 
Government of India .. Appellant* 
U. 
G. Vittappa Kamath and another -. Respondents, 

Central Excises and Salt Act (I of 1944), section 40—Construction and scope—Illegal levy of excise duty—Suit 
to recover amount levied—Marntainability—Jurisdiction of Civil Court—If confined to cases of excess or lack of 
Jurisdiction—Interpretation of statutes—Quster of Civil Court’s jurisdiction—Principles. 

Section 40 of the Central Excises and Salt Act does not oust the jurisdiction of ordinary Civil 
‘Courts when a party is aggrieved by the administration of the Act, and a suit alleging that excise-tax 
was levied illegally against the assessce is maintainable. Section 40 (2) certainly contemplates the 
‘filing of suits against the Government and suits can be instituted within the period of six months, 
specified in the sub-section. 


The jurisdiction of Civil Courts to interfere with the orders of the taxing authorities is not confined 
merely to cases of excess or lack of jurisdiction of these authorities, but also extends to the correction 
-oferrors apparent on the face of the record. Sub-section (2) of section 40 does not deal with the same 
subject-matter or sub-section (1) which is very wide in its language and import. That sub-section 
ds intended to protect officers personally from actions but sub-section (2) certainly contemplates other 
-cases where relief is sought against the Government as such. A right of suit at Common Law is 
implicit in sub-section (2). It is unnecessary to restrict the effect of prohibition of filing of suits in 
respect of any act done within six months to personal remedies alone. Civil Courts have therefore 
jurisdiction to entertajn suits with regard to illegal recovery of Central Excise Duty. 

Province of Madras v. Satyanarayanamurthi, (1951) 2 M.L.J. 340, followed. 

Collector of Customs v. Gokuldas, (1955) 1 M.L.J. 422, applied. 

Raleigh Investment Co., Lid. v. Governor-General-in-Council, (1947) 2 M.L.J. 16, distinguished. 

The Province of Madras v. Satyanarayanamurthi, (1953) 2 M.L.J. 181, relied on. 


Wolverhampton Waterworks Co. v. Hawkesford,. (1859) 6 C.B. 937: 141 E.R. 486; Neville v, 
London Express Mor cael Limited, L.R. (1919) A.C. 368 and Secretary of State for India v. Mask and 
‘Company, (1940) 2 M.L.J. 140 : (1940) 3 F.L.J. 15 : DL.R. (1940) Mad. 599: L.R. 67 LA. 222 
(P.G.), referredeto. 


Craies on Statute Law, page 116 ; Maxwell on Interpretation of Statutes, 10th Edn., pages 129 
to 191, referred to. 


Appeal against the ‘Decree of the Court of the Subordinate Judge of South 
Kanara in Appeal Suit No. 35 of 1951, preferred against the Decree of the Court of 
the District Munsif of Mangalore, South Kanara, in Original Suit No. 183 of 1947. 


The Government Pleader (C. A. Vatdialingam) for Appellant. 
K. Vittal Rao and G. K. Govinda Bhat for Respondents. 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—In this Second Appeal the appellant is the Union of 
India, represented by the Secretary, Ministry of Finance, Government of India, 
New Delhi and the questions that arise are firstly whether a Civil Court has got 
jurisdiction to order refund of amounts alleged to have been illegally collected as 
Central excise-tax on betel-nuts and secondly whether on the facts of the case there 
has been such illegal collection. The respondents filed O.S. No. 183 of 1947 in 
the Court of the District Munsif, Mangalore, for refund of Rs. 502, stated to have 
been illegally collected as Central excise-tax on cured betel-nuts. The trial 
‘Court held that the suit was not maintainable and dismissed the same. In appeal 
the learned Subordinate Judge, South Kanara, came to a contrary conclusion and 
decreed the suit as prayed for and hence the present Second Appeal. 


Under the Indian Finance Act of 1944 the Government of India imposed an 
excise duty of two annas per pound on cured betel-nuts produced on and after 
ast April, 1944. The first plaintiff a dealer in arecanuts had already stocked-cured 
muts by the end of March, 1944, which could not be brought within the taxation 





* Second Appeal No. 140btef 1952. g 12th March, 1956. 
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under the Finance Act of 1944. The Sub-Inspector of Central Excise checkedi 
the pre-excise stock, i.¢., the goods which the first plaintiff had stocked with him 
before g1st March, 1944 and issued a certificate, Exhibit A-1, on 12th April, 1944, 
showing that the first plaintiff was in possession of arecanuts curet before 31st 
March, 1944 and the quantity was 16 candies 1 maund which corresponded to 
9245lb. On 17th and igth of April, 1944 and 6th May, 1944, the first plaintiff 
sold 7 candies, 16 maunds, 25lb., out of the pre-excise stock to one Ullal Hari 
Varman Nayak as per entries in Exhibit A-8 and a reference had been made to the 
pre-excise certificate, Exhibit A-1. Subsequently the Assistant Inspector of Excise 
issued a demand order, Exhibit A-2, dated 2nd December, 1944, calling upon the 
first plaintiff.to pay excise duty of two annas per pound on 9245lb. which accord- 
ing to the first plaintiff was identical with the weight mentioned in the pre-excise 
certificate. Against that demand order, there was an appeal to the Collector of 
Central Excise. Meanwhile as the stock had to be sold the goods were handed 
over to the second plaintiff for sale and the quantity thus handed over came to 
7 candies, 12 maunds and 12lb. This quantity was bonded and a tax of Rs. 502 
was collected whereupon the second plaintiff paid the amount under protest and. 
filed a petition for refund. The Collector of Central Excise dismissed it on 15th 
April, 1946 and on appeal to the Central Board of Revenue, the Order of the Collec- 
tor was confirmed. ‘The present suit is for recovery of the illegal levy of Rs. 502. 


The contention put forward on behalf of the Central Government is that the 
stock sold by the first plaintiff to the second plaintiff was not pre-excise stock but 
that the first plaintiff was trying to use the pre-excise certificate as a shield against 
the imposition of duty on the goods cured after 31st March, 1944 and that was why 
exemption was cancelled. 


At the very outset the contention raised on behalf of the Central Government. 
was that even if the levy was illegal the Civil Court had no jurisdiction in accordance: 
with certain provisions of the Central Excises and Salt Act, 1944 and as such the 
suit ought to be dismissed as not being maintainable,’ 


In this connection it is necessary to refer to the provisions of ¢he Act before 
we deal with the question of maintainability of the suit in a Civil Court for recovery 
of the illegal ‘levy. Section 3 defines excisable goods as goni specified in the First 
Schedule as being subject to duty of excise and exclude’ salt. Item No. 12 in the 
First Schedule relates to betel-nut cured and defines the same as follows :— ` 


“ Betel-nut’ means the fruit of the areca-palm (areca catechu) whether with or without husk, 
whether cured or uncured but does not include the fruit while still attached to the tree”. 


The rate of duty is two annas per pound. Section 3 relates to duties to be 
levied and lays down that: 

“There shall be levied and collected in such manner as may be prescribed duties of excise on. 

all excisable goods other than salt which are produced or manufactured in British India, and at 
the rates set forth in the First Schedule.” : 
This section also speaks of salt with which we are not concerned. Section 37 
relates to the power of the Central Government to make rules and there 
are various sub-sections which define the purposes for which rules are to. 
be made. Rule 7 in Chapter III relates to recovery of duty from persons who 
produce or manufacture anyexcisable goods. Rule g relates to the time and manner 
of payment of duty and rule 54 is with regard to submission of monthly returns. 
by the manufacturers. There is no doubt whatever that if the goods in regard to 
which an excise duty of Rs. 502 was collected, were cured before 1st April, 1944, 
no tax can be levied on them. That question will be discussed while dealing 
with the second contention raised on behalf of the appellant. Section 35 relates. 
to appeals and it is as follows : 

“ Any person deeming himself aggrieved by any decision or order passed by a Central Excise 
Officer under this Act or the rules made thereunder may, within three months from the date of such 

decision or order, appeal therefrom to the Central Board of Revenue, or in such eases as the Central 
Government directs, to any Central Excise Officer not inferior in rank to an Assistant Collector, of 
Central Excise and empowered in that behalf by the Central Government. Such authority or officer 


may thereupon make such further enquiry and pass such order as he thinks fit, confirming, altering 
or annulling the decision or order appealed against ; provided that nō such order iri appeal shall have 
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the effect of subjecting an 80: i j 
ai ices bje oct a a oa aay Ge confiscation or penalty than has been adjudged. 
Section 36 relates to revision by Central Government, and the important 
section which we have to consider in this connection is section 40 which bars suits 
and lays down period of limitation for instituting suits and other legal proceedings. 
It runs as follows :— 
“ No suit shall lie against the Central Government or against any officer of the Crown in respect 
ofany order passed in good faith or any act in good faith done or ordered to be done under the Act.” 
This section is somewhat akin to section 17 of the Madras General Sales Tax 
Act, 1939 (Madras Act IX of 1939) which is to the following effect. 
Section 17.—{1) No suit, prosecution or other proceeding shall lie against any officer or servant 


of the (State) Government, for any act done or purporting to be done under this Act, without the 
previous sanction of the (State) Government. 


: (2) No officer or servant of the (State) Government shall be liable in respect of any such act 
in any civil or criminal proceedings if the act was done in good faith in the course of the execution 
of duties or the discharge of functions imposed by or under this Act. 

Section 18.—No suit shall be instituted against the Government and no suit, prosecution or other 
proceeding shall be mstituted against any officer or servant of the (State) Government in respect 
of any act done or purporting to be done unde: this Act, unless the suit, prosecution or other proceed- 
ing is instituted within six months from the date of the act complamed of.” 


; Learned Government Pleader places reliance on section 35, sub-clause 2, 
which states that every order passed in appeal under this section by the Central 
Board of Revenue shall, subject to the power of revision conferred by section 36 
be final and reading that section with sub-clause (1) of section 40 it is contended 
that no suit shall lie against the Central Government in respect of any order passed 
in good faith or any act in good faith done or ordered to be done under the Act. It 


is useful to quote at this stage section 40 of the Central Excise and Salt Act, 1944, 
which is to the following effect :— 


“ No suit shall lie against the Central Government or against any officer of the Crown in respect 

of any order passed in good faith or any act in good faith done or ordered to be donc under this Act.” 

(2) No guit, prosecution or other legal proceeding shall be instituted for anything done or 
ordered to be done under this Act after the expiration of six months from the accrual of the cause of 
action or from the date of the act or order complained of”. . 

The argument is put in this way : According to well-known canons of inter- 
pretation of statutes where the liability to tax is not under the common law but is 
created under a special statute which itself provides for an appeal then the statute 
must be considered as a self-contained one and the civil Courts will have no juris- 
diction to entertain suits regarding such reliefs. At page 116 of Craies on Statute 
Law the general rule is stated thus: 

“ This general rule, when relating to the trial of new offences created by statute, was explained. 
by Wiles, J., in Wolverhampton New Waterworks Co. v. Hawkesford) as follows : 

“There are three classes of cases in which a liability may be established founded upon a statute. 
One is, where there was a liability easting at common law, and that hability is affirmed by a statute 
which gives a special and peculiar form of remedy different from the remedy which existed at common 
law : there unless the statute contains words which expressly or by necessary implication exclude the 
common law remedy, the party suing has his election to pursue either that or the statutory remedy. 
The second class of cases is, where the statute gives the right to sue merely, but provides no particular 
form of remedy ; there, the party can only proceed by action at common law. But there is a third 
class, tiz., where a liability not existing at common law is created by a statute which at the same 
time gives a special and particular remedy for enforcing it. . . . . The remedy provided by 
the statute must be followed and it is not competent to the party to pursue the course applicable to 
cases of the second class. The form given by the statute must be adopted and adhered to.” 


He also referred to Maxwell on Interpretation of Statutes (10th Edn.) page 129, 
to 131. The leading case on the subject as stated in the above text-books is (Wol- 
verhamption Waterworks Co., v. Hawkesford*, where the matter has been discused. 
by Willes, J. The other case on which reliance was placed is Neville v. London 
Express Newspaper, Limited®, and the decision of the Privy Council in Secretary of State 
Jor India v. Mask and Co.* In the last-mentioned case Lord Thankerton dealt with 


1. (1859) 6 G.B. 336 at 356. 4- (1940) 2 M.L.J. 140 : (1940) 3 F.LJ. 15 = 
2. (1859) 6 C.B. (N.S.) 337 : 141 E.R. 486. L.R. 67 LA, 222 : ILL.R. 1940 Mad. 599 (P.C.)- 
g. L.R. 1919 AC. 368. 
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the right to resort to civil Courts with regard to acts done under the Sea Customs 
Act and it was held that the decision by an Assistant Collector on the 
sd leviable on imported goods is a decision within the meaning of section 188 
of the Sea Customs Act and when the right of revision therefrom conferred by sec- 
tion 191 has been exercised and an order under that section is made, the order is 
final and the jurisdiction of the civil Court is excluded. At page 614 the following 
passage is found : 

“ By sections 188 and 191 a precise and self-contained Code of appeal is provided in regard to 
obligations which are created by the statute itself, and it enables the appeal to be carried to the supreme 
head of the executive Government. It is difficult to conceive what further challenge of the order 
-was intended to be excluded other than a challenge in the Civil Courts”. 

The learned Government Pleader on the analogy of this decision strenuously 
argues that when under section 35 of the Central Excises and Salt Act an appeal 
äs provided to the Central Board of Revenue whose decision subject to the 
power of revision conferred under section 36 is final there can be no further remedy 
even if the taxes are illegally collected so far as the party aggrieved is concerned. 


On the other hand, the learned counsel for the respondents invited our atten- 
tion to a decision in The Province of Madras v. Satyanarayanamurthi} to which one of 
us (Govinda Menon, J.) was a party. That related to interpretation of sections 17 
and 18 of the Madras General Sales Tax Act and the question was whether civil 
‘Courts had jurisdiction to deal with actions arising under that statute. A large 
body of case-law was discussed in that judgment and it is unnecessary to repeat the 
same here. We adhere to the view taken therein. What was decided in that 
judgment is that the Madras General Sales Tax Act with its subsequent amendments 
has not ousted the jurisdiction of ordinary civil Courts when the party is alleged 
to have been aggrieved by the administration of the Act and that suits alleging that 
sales tax was levied illegally against the assessees and that excessive amounts were 
collected from them as sales tax are maintainable. It was further held that section 
18 of the Act, which provides that no suit shall be instituted against the State unless 
the same is done within six months from the date of the Act complaiged of, neces- 
sarily implied that there is no prohibition against the filing of a suit. Sub-section (2) 
-of section 40 of the Central Excises and Salt Act has to be read in the same manner, 
"That is, when it is stated that no suit or prosecution or other legal proceeding shall 
be instituted for anything done or ordered to be done under the Act after the ex- 
piration of six months from the accrual of the cause of action or from the date of the 
act or order complained of, it certainly contemplates the filing of suits and as was 
stated in The Province of Madras v. Satyanarayanamurtht}, if the section which is in the 
negative form is transformed in a positive manner it is clear that suits can be insti- 
tuted if they are done within six months. Then the only question is whether sub- 
section '(1) of section 40 of the Central Excises and Salt Act bars the present suit. 
It is contended that the levy of tax is not contemplated by the first sub-section to 
‘section 40 of the Act and for that purpose the judgment of Panchapakesa Ayyar, J., 
-in State of Madras v. Abdul Khadar Tharaganar Firm®,isreliedon. ‘There, the learned 
Judge was of the opinion following The Province of Madras v. Satyanarayanamurthi) 
that in such matters the civil Courts have jurisdiction and the bar of a suit is only 
‘to protect the officers of the Government from being proceeded with for official 
acts done in good faith. Thére is much to be said in favour of this view and in our 
‘opinion section 40 of the Central Excises and Salt Act, sub-section (1) must be inter- 
-preted in the light of this view. But as has recently been held in Collector of Customs 
"v. Gokuldas*, the jurisdiction of civil Courts to interfere with the orders of Customs 
authorities is not confined merely to cases of excess or lack of jurisdiction of these 
authorities but extends to the correction of errors apparent on the face of the re- 
cord, After an elaborate discussion of all the case-law Rajagopala Ayyangar, J., 
‘has come to the conclusion that civil Courts have got jurisdiction. No doubt that 
«ase arose out of an application filed under section 45 of the Specifig Relief Act for 


1. (1951) 2 M.LJ. 340. g. (1955) 1 MLL J. 422. 
2 pad 2 MEJ ub: at 182. 7 
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‘issuing a writ in the nature of mandamus but that does not make any difference what- 
‘ever. We do not think that sub-section (2) of section 40 of the Central Excises and 
Salt Act deals with the same subject-matter as sub-section (1), for the latter sub- 
‘section is vefy wide in its language and import and refers to suits, prosecutions or 
-other legal proceedings in respect of anything done.or ordered to be done under the 
Act. It may be that sub-section (1) is intended to protect officers personally from 
-actions but sub-section (2) certainly contemplates other cases where relief is sought 
against the Government as such. That is implicit in sub-section (2) that a right of 
suit at common law exists in view of the wide nature of the language used. It is 
unnecessary to restrict the effect of prohibition of filing of suitsin respect of any 
act done within six months to personal remedies alone. 


Then it is urged on behalf of the appellant that if acts are done in good faith 
‘civil Courts will have no jurisdiction and the learned Government Pleader traced 
the development of the law regarding good faith from a very early decision in Spooner 
v. Juddow!, which was considered in Governor-General in Council v. Raleigh Investment 
Co., Ltd?, Raleigh Investment Co., Ltd., v. Governor-General in Council®. In the last- 
mentioned case their Lordships of the Judicial Committee held that 


“ a suit for a declaration that certain provisions of the Income-tax Act are ultra vires the Federal 
“Legislature and that the assessment of the plaintiff based on these provisions was illegal and 
-wrongful and for payment of the tax paid on such basis” 


is in truth directed exclusively to a modification of the assessment and as such is 
barred by section 67 of the Act. It was further held that jurisdiction to question 
the assessment otherwise than by the use of machinery expressly provided by the 
Act would appear to be inconsistent with the statutory obligation to pay arising 
by virtue of the assessment. But it seems to us that the Income-tax Act and the 
Central Excises and Salt Act are not ad idem with regard to the provisions thereof. 
“There is much greater similarity between sections 17 and 18 of the Madras General 
‘Sales Tax Act and section 40 of the Central Excises and Salt Act and if according 
to the Madras General Sales Tax Act a suit would lie in respect of illegal levy we 
‘see no reason why there should not be a suit with regard to illegal collection of tax 
under the Central Excises and Salt Act as well. The result of the ‘conclusions set 
‘out in the form of propositions at page 433 in Collector of Customs v. Gokuldas*, are 
directly applicable to the present case, though that decision dealt with powers of 
the High Court alone. Following the decision in The Province of Madras v. Satya- 
narayanamurthi®, we hold that civil Courts have jurisdiction to entertain suits with 
‘regard to illegal recovery of Central excise-duty. 


The further question is whether the stock of arecanuts under consideration 
-which was stored in the warehouse on 5th January, 1945, is non-excisable. There 
is ample evidence in the case to show that arecanuts in these parts are plucked only 
from November onwards and that it would take two or three months for getting 
them dried. Such being the case the quantity of arecanuts found in the warehouse 
on 5th January, 1945, could not have been the crop harvested in November or 
“December, 1944. They must have been dried and cured prior to 1st April, 1944, 
in which case they are not liable to be taxed. We agree on point No. r with the 
finding of the learned Subordinate Judge in RAAE S 7 of his judgment that the 
‘goods were pre-excise goods, relying upon the evidence of P.W.1. The learned 
Subordinate Judge was of the opinion that the goods which were sold to the 
second plaintiff on the 5th, 15th and 22nd of January, 1945, were goods which 
were cured prior to 1st April, 1944, and therefore exempt from any taxation. 
If they are goods exempted from taxation and the same fact was known to the 
taxing authorities then it cannot be said that the levy of tax on such goods was 


n 4M. LA. 53- 4. (1955) 1 M.L.J. 422. 
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not done in good faith as due care and attention have not been bestowed in the 
matter of assessment of the goods. e 


The decision of the lower SPPE Court is right and the Secofid Appeal is 
dismissed with costs. 


P.R.N. _—_— Appeal spiced. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—MR. Justice RAJAGOPALAN AND MR. JUSTICE RAJAGOPALA AYYANGAR. 
K. Sivaramakrishnan .. Petitioner” 


v. 
P. Arumugha Mudaliar, Inspector-General of Registration, 
and another .. Respondents. 


Practice—Writ of quo warranto— Who can clatm—Person claiming if should have a personal interest. 


Though a writ of quo warranio is not a writ of right, i in the sense that the Court is bound to grant 
the relief prayed for, still if the validity of an appointment or a claim to an office by a person is chall- 
enged by an applicant for a writ and the Court is satisfied that the petition has been filed bona fide, that. 
is, without improper motives and without delay, it has a right to investigate the matter and decide 
on the validity of the appointment notwithstanding that the petitioner is not a rival applicant to that 
office and in that sense does not have a personal interest in the issue of the writ. 

Chakkarai Chettiar, In re, (1952) 2 M.L.J. 779, differed from. 

Rex v. Speyer ; Rex v. Cassel, L.R. (1916) 1 K.B. 595 followed. 


Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ in the nature of quo warranio 
against the first respondent herein calling upon him to show by what oy he 
claims to be the Inspector-General of Registration, Madras. 


S. Mohan Kumaramangalam and S. Gopalarainam for Petitioners. 


The Advocate-General (V. K. Tiruvenkatachari) and the pce Government. 
Pleader (V. V. Raghavan) on behalf of the State. 


The Judgment of the Court was delivered by j 


Rajagopala Ayyangar, F.—This is a petition for the issue of a writ of quo warranto, 
questioning the validity of the appointment of Sri P. Arumugha Mudaliar, who has 
been impleaded as the first respondent, as the Inspector-General of Registration, 
Madras, by the State Government named as the second respondent. 


The ground of attack is based on the allegation, that Article 320 (3) (b) of the 
Constitution has been violated, in that the State Government did not consult the ` 
Public Service Commission before making the impugned appointment. Aru- 
mugha Mudaliar was an Assistant Secretary to the Government, and by an order, 
dated 17th March, 1954, the Government of Madras appointed him to the office: 
of the Inspector- General of Registration with effect from 18th April, 1954. The 
affidavit in support of the petition conceded that under Article 320 (3) (6) of the 
Constitution the Madras Public Service Commission had to be consulted when re- 
cruitment was made to the post of Inspector-General of Registration by transfer 
from the cadre of Deputy Collectors and Assistant Secretaries to Government, though 
no consultation was necessary when the office was filled up by promotion of a holder 
of an office of a District Registrar. It was further stated that, when this violation 
was brought to the notice of the Government by the Madras Public Service Com- 
mission, the Government published G.O. 499 on 8th April, 1954, excluding the 
post from the purview of the Commission with retrospective effect from 1st March, 
1954, this G.O. being passed under the proviso to Article 320 (3), and in conformity 
with the terms of sub-clause (5) of that Article. The legality of this retrospective 
validation was challenged. 


In answer to the petition four matters were stated by the respondents namely 
(1) that the petition for the issue of a writ of quo warranto was not maintainable as 


* Writ Petition No. 581 of 1955. ` 23rd April, 1956. 
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the petitioner had no personal interest in the appointment and therefore had no 
locus standi to maintain the petition ; (2) that consultation with the Public Service 
Cemmission was not needed in respect of this appointment ; (3) that the provision 
of Article 220 (3) and the obligation laid upon the State Government to consult 
the Public Service Commission were merely directory in their nature, and that 
the failure to make the consultation did not invalidate the appointment and (4) that, 
in any event, the G.O. passed under the proviso to Article 320 (3) in conformity 
with the formalities prescribed by Article 320 (5) validated the appointment and 
the same could no longer be questioned. 


We shall first deal with the preliminary objection that has been raised to the 
maintainability of the petition, based on the petitioner not having a personal in- 
terest in the appointment sought to be questioned. We are of the opinion, that, 
though a writ of quo warranio is not a writ of right, in the sense that the Court is 
bound to grant the relief prayed for, still if the validity of an appointment or a 
claim to an office by a person is challenged by an applicant for a writ, and 
the Court is satisfied that the petition has been filed bona fide, ie., with- 
out improper motives and without delay, it has a right to investigate the matter and 
decide on the validity of the appointment, notwithstanding that the petitioner is 
not a rival applicant to that office, and in that sense does not have a personal in- 
“terest in the issue of a writ. So far as we are aware there is only the decision of a 
single judge of this Court in Chakkarai Chettair, In re!, supporting the prelimin 
objection raised by the respondents. In this decision Chandra Reddy, J., held that, 
where an applicant for the issue of a writ of quo warranto was not able to establish 
his personal interest in the outcome of the proceeding, he had no right to maintain 
the petition. This decision has been dissented from subsequently in several deci- 
sions of other High Courts, and we are of the opinion that it does not correctly 
express the law on the point. It is unnecessary for us independently to trace the 
history or the incidents of this writ, but it is sufficient to extract a passage from the 
judgment of Lord Reading, C.J., in Rex v. Speyer : Rex v. Cassel*, where the learned 
Lord summarised the law on the point. Dealing with the objection similar to the 
preliminary Sbjection in the present case, the learned Chief Justice said : (at page 
613) : ° : 

“ The last ground is that the remedy in this case can only be sought at the instance of the 
Attorney-General by an information ex-officio, and that the order shold be discharged because it is 
made at the instance of a private person. In support of this contention Sir William Lowther’s case? 
and Jbbotson’s case* were cited. In both cases the grievance was of a private nature and the Court 
thought they ought to be prosecuted only by the Attorney-General. Lord Hardwicke, C.J., said : 


‘ We never grant these informations for private usurpations of franchises but the way is to apply 
to the Attorney-General in such cases.’ 


The distinction is pointed out in Kyd on Corporations, page 416, to the effect that the power of 
the Master of the Crown Office is confned to cases concernmg the public Government, whereas the 
wer of the Attorney-General extends also to cases concerning the private rights of the Crown. In 
v. Kemp*, Lord Kenyon, G.J., said : ‘I do not mean to say that a stranger may not in any case 
refer this sort of application ; but he ought to come to the Court with a very fair case in his hands,’ 
just as the Court thought it right to inquire into the motives of the applicant to see that the appli- 
cation was not made merely to disturb the local peace of Corporations: Rex v. Brown® per Ashurst, J. 
It cannot be doubted that the application concerns public Government and there is no ground for 
impugning the motives of the relator. Astranger to the suit can obtain prohibition (sce Brood v. 
Perkins? and I see no reason why he should not in a proper case obtain an information of guo warranto. 
Sir George Macgill appears to have bronght this matter before the Court on purely public grounds 
without any private interest to serve and it 1s to the public advantage that the law should be declared 
by judicial authority. I think the Court abe to incline to the assistance and not to the hindrance, 
of the applicant in such a case if the Court has the power, which I think it has, In my opinion the 
preliminary objection fails.” 


In our opinion it is the principle that is laid down in the above passage that 
has to be followed by the Indian Courts also. The decision of Chandra Reddy, J., 


1. (1952) 2 M.L.J. 779. 5. 1 East. 46, n. 102 E.R. 19, 
2. L.R. (1916) 1 K.B. 595. 6. 3 T.R. 574, n- 

3- 2 Ld. Raym, 1409. 7. (1888) L.R. 21 Q-B.D. 533. 
4. Lee Temp. Hardw. 261. ` 


462 THE MADRAS LAW JOURNAL REPORTS. “[1956 


was dissented from inter alia by Bose, J., of the Calcutta High Court in Biman Chandra: 
v. Governor, West Bengal, and also by a Bench of the Hyderabad High Court in 
V. D. Deshpande v. Hyderabad State*, and itis unnecessary to multiply these 
dissents. It is sufficient to state that the decision in Chakkarai Chettiar In re3, has. 
not been followed by any Court so far as we are aware. We are of the opinion 
that in the present case, as the bona fides of the petitioner are not challenged, he is 
entitled to die this writ petition and ask the Court to consider the correctness of 
his submission, that the appointment is invalid, and that the office is held by one 
who was not legally inducted into it. 


We shall now proceed to consider the merits of the case. In view of the conclu- 
sion that we have reached, that G.O. No. 499/54, dated 8th April, 1954, validates 
the appointment, we consider it unnecessary to decide (1) whether the appoint- 
ment to the office of the Inspector-General of Registration ofa person who previously 
held the office of an Assistant Secretary to the Government needed consultation 
of the Public Service Commission under the relevant rules and (2) whether Article 
320 (3) (6) is directory or mandatory. 


The appointment of the first respondent, though notified on 17th March, 1954, 
was to have effect only from 18th April, 1954, and the office would therefore be 
filled only from the latter date. 


Article 320 (3) enacts : 


“The Union Public Service Commission or the State Public Service Commission, as the case 
may be, shall be consulted : 
(6) on the principles to be followed in making appointments to civil services and posts and in. 
making promotions and transfers from one service to another and on the suitability of candidates. 
for such appointments, promotions or transfers.” 


The proviso to this clause is in these terms : 


“Provided that the President as respects the All-India Services and also as respects other services 
and posts in connection with the affairs of the Union, and the Governor or Rajpramukh, as the case 
may be, as respects other services and posts in connection with the affairs of a State, may make regu- 
lations specifymg the matters in which cither generally, or in any particular class af ei or in any 
particular circumstances, it shall not be necessary for a Public Service Commission to be consulted.” 


Sub-section (5) of that Article provides the manner in which these regulations. 
have to be made. Its terms are : 
“All regulations made under the proviso to clause (3) by the President or the Governor or Raj- 
ramukh of a State shall be laid for not less than fourteen days before each House of Parliament or the 
ouse or each House of the Legislature of the State, as the case may be, assoon as possible after they 
are made, and shall be subject to such modifications, whether by way of repeal or amendment, as both 
Houses of Parliament or the House or both Houses of the Legislature of the State may make during 
the session in which they are so laid ”. 


It is in pursuance of the power conferred by the proviso to sub-section (3) 
and after conforming to the requirements of sub-clause (5), that the State of Madras. 
issued the G.O. 499, Public (Services) Department, dated 8th April, 1954. The 
notification is in these terms : 

‘Whereas doubts have been raised as to whether appointment to the post of Inspector-Generali 
of Registration by transfer from the Madras Civil Services (Executive Branch) or from the Madras 
General Service, Class LX, should be made in consultation with the Madras Public Service Commis- 
sion ; 

And whereas it has not been the practice in the past to consult the Madras Public Service Com- 
mission in making an appointment to the post of Inspector-General of Registration by transfer from. 
the Madras Civil Service (Executive Branch) and it was considered that such consultation was not 
necessary ; 

h [And whereas it is necessary for the removal of doubt to make an express Regulation declaring 
that such consultation is not necessary ; 

Now, therefore, in exercise of the powers conferred by the proviso to clause (3) of Article 320 
of the Constitution of India, the Governor of Madras hereby makes the following Regulation. 

The Regulation hereby made shall be deemed to have come into force on the 1st March, 1954. 
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Regulation. 

“It shall not be necessary for the Madras Public Service Commission to be consulted as respects 
an§ of the matters mentioned in sub-clauses (a) and (b), clause (3) of Article 320 of the Constitution 
in the case of tl post of Inspector-General of Registration in the Madras Registration Service”. 

Mr. Kumaramangalam, learned counsel for the petitioner, stated that his ob- 
e was that the regulation was made retrospective so as to have effect from ist 
arch, 1954. That date was obviously chosen because the appointment was ga- 
zetted on 17th March, 1954. But as we have mentioned earlier the appointment 
was to take effect only as and from 18th April, 1954. If the Government had the 
power of issuing another notification appo nE the first respondent to the office 
simultaneously with the publication of G.O. 499, we do not see any legal obstacle 
in the way of our holding that, even if the Government had no power to validate 
an appointment retrospectively, on the date when the appointment took effect, 
it was valid by reason of the amended regulation passed on 8th April, 1954. We 
are, therefore, of the opinion, that G.O. 499 of 1954 rendered the consultation of 
the Public Service Commission in the making of the appointment unnecessary, and 
the appointment of the first respondent which took effect only after 8th April, 
1954, was valid. 


The writ petition therefore fails and is dismissed ; but in the circumstances. 
there will be no order as to costs. i 
R.M. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justioz BALAKRISHNA AYYAR. 


In the matter of the Indian Companies Act VII of 1913 and In the"matter of 
Free Press Journal (Madras) Ltd., (in liquidation) 


Indian Commerce and Industries Co., Ltd, by Managing Director, 


C. Adikesavalu Chetty . .. Petitione* 
D. D. Italia & J.D. Italia, Proprietors, Dinroze Estate, by 
agent, Dawood Ebrahim -. Applicant 


v. 
Free Press Journal (Madras) Ltd., (in ee by its Official 
Liquidator, the Official Receiver, High Court, Madras .. Respondent. 


Companies Act (VII of 1913), sections 229 and 230——~Construction and ee ee 
in winding sear by landlord for priority in respect of rent due from Company—Presidency Towns Insolvency 
Act (IL of 1909), section 49—Application of in proceedings in winding up—Interpretation of Statutes. 

Section 229 of the Companies Act (1913) must be read subject to the provisions of section 230 
and since section 230 makes express provision in respect of all categories or heads of claim dealt with 
in section 49 of the Presidency Towns Insolvency Act, section 229 cannot be construed as justifying 
resort to section 49 of the Presidency Towns Insolvency Act, in proceedings in the winding up of” 
a company in respect of rent due to landlord from the company which is being wound/up. : 

Where the Companies Act makes express provision in respect of any matter, the Court will not 
be justified in invoking rules laid down in the Presidency Towns Insolvency Act. All the sectiong 
of an enactment must be read in relation to one another. 

The result of importing section 49 of the latter Act into the Companies Act would be to upset 
and interfere with the directions in sub-section (8) of section 230 of the Companies Act. 
While under section 230 (4) and {s) of the Companies Acta landlord is entitled to priority— 
though a qualified one—in respect of a longer period, under section 49 (c),. the landlord in‘entitled 
to priority only in respect of one month’s rent and section 49 cannot therefore be applied in pro- 
ceedings under the Companies Act. 


Application praying that the order of the Official Liquidator, dated 28th- 
February, 1956, in C. No. 18in O.P. No. 189 of 1955 be varied by allowing the 
applicant a further sum of Rs. 1,281 as preferential payment and for costs. 


A, K. Sreeraman, for Applicant. 
Official Receiver, Madras, in person. 





*O. P. No. 129 of 1955 (Application No. 1019 of 1956.) and July, 1956. 
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The Court made the following 


Orpver.—On rgth April, 1955, an application was made to wind up the Free 
Press Journal (Madras) Ltd. On and May, 1955, an interim receiver was appointed 
and on 18th July, 1955, an order to wind up the company was made.® 


The Free Press Journal (Madras) Ltd., was located in premises belonging 
to the Dinroze Estate whose proprietors are D. D. Italia and J.D. Italia. On 12th 
January, 1956, possession of the premises was delivered to the proprietors by the 
Receiver. On 4th January, 1956, the Dinroze Estate filed a claim before the Official 
Receiver for a sum of Rs. 5,670 which it alleged was due to it as arrears of rent for 
the premises occupied by the Free Press Journal (Madras) Ltd. The Receiver 
made a preferential payment of Rs. 2,625 to the Dinroze Estate on the basis that 
the rent for the period between 2nd May, 1955, when he was appointed interim 
receiver and 12th January, 1956, when he handed over possession should be 

roperly treated as part of administration charges. The Dinroze Estate has now 
ed this application praying that a further sum of Rs. 1,281 should be paid to it 
in preference to other creditors. 


In the affidavit filed in support of the application it is alleged that in January, 
1955, certain creditors of the company now being wound up filed suits against it 
and that at their instance the premises was sealed by the order of the Court, that 
in this manner the premises came to be in custodia legis and that therefore the 
claim for rent required priority. 


Mr. Sreeraman next contended that even if the claim to the whole of Rs. 1,281 
is not allowed the Dinroze Estate is entitled to priority atleastin respec tof one 
month’s rent. This is how he put his argument. Section 229 of the Indian 
Companies Act provides: 

“In the winding up of an insolvent company the same rules shall prevail and be observed with 
regard to the respective rights of secured and unsecured creditors and to debts provable . . . as 
are in force for the time being under the law of insolvency with respect to the estates of persons 
adjudged insolvent.” Š 

e 
. This provision in section 229 justifies the importation into the present proce- 
dings of section 49 of the Presidency Towns Insolvency Act which runs (so far as 
is now material) as follows : 

“ (1) In the distribution of the property of the insolvent there shall be paid in priority to all 

other debts 
* = * * * * 


(c) rent due toa landlord from the insolvent : provided the amount payable under this 
clause shall not exceed one month’s rent.” 


Now, I do not think that section 229 of the Indian Companies Act justifies 
resort to section 49 of the Presidency Towns Insolvency Act because section 230 of 
the Companies Act makes express provision in respect of all categories or heads of 
claim dealt with in section 49 of the Presidency Towns Insolvency Act. Clause (a) 
of sub-section (1) of section 49 assigns priority to all debts due to the Government 
or to any local authority. Similarly, clause (a) of sub-section (1) of section 230 
-of the Indian Companies Act provides for priority in respect of all revenue, taxes 
cesses and rates, whether payable to the Crown or to a local authority, and, in this 
respect, modifying the provision in clause (a) of sub-section (1) of section 49 of the 
Presidency Towns Insolvency Act, fixes a period of twelve months as that to which 
the arrears entitled to priority relate. Similarly, clause (4) of sub-section (1) of 
section 49 of the Presidency Towns Insolvency Act provides for the preferential 
payment of salary and wages of clerks, servants and other employees. There is a 
corresponding provision in clause (b) of sub-section (1) of section 230. One im- 
portant difference between the two clauses is that a limit of Rs. 1,000 is provided 
in the Companies Act while a lower limit is provided in the Presidency Towns In- 
‘solvency Act. Sub-section (4) of section 230 of the Companies Ac? makes provi- 
sion in respect of the rights of landlords, a matter dealt with in clause (c) of sub- 
‘section (1) of section 49 of the Presidency Towns Insolvency Act. 
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Now, where the Companies Act makes specific provision in respect of any matter 
it geems to me that we shall not be justified in invoking the rules laid down in the 
Presidency Tpwns Insolvency Act. All the sections of an enactment must be read 
in relation to one another. This is perhaps elementary. But it means that section 
229 must be read subject to the provisions of section 230. This matter of principle 
apart there are further difficulties in importing section 49 of the Presidency Towns 
Insolvency Act into the Companies Act. Section 230 of the Companies Act grants 
priority to various classes of claims not dealt with in section 49 of the Presidency 
Towns Insolvency Act and relegates the claim of a landlord for arrears of of rent to 
a more distant and qualified position. If section 49 of the Presidency Towns In- 
solvency Act is imported into the Companies Act we should be upsetting and inter- 
fering with the directions in sub-section (8) of section 230 that the debts previously 
referred to in that section shall rank equally. We shall also be introducing a further 
difficulty. Under section 49 (c) of the Presidency Towns Insolvency Act the land- 
lord is entitled to priority only in respect of one month’s rent; but by virtue of sub- 
sections (4) and (5) of section 230 a landlord will be entitled to priority—though 
a qualified one—in respect of a longer period. Section 49 of the Presidency 
Towns Insolvency Act cannot therefore be applied to the present proceedings. 

As regards the argument that the landlord is entitled to priority because the 
premises was sealed by the order of Court and thus came to be in custodia legis, it 
is sufficient to say that the reduction into its custody by the law of any property 
does not effect the rights inter se of the competing claimants. The law holds the 
property impartially for the benefit of all who are entitled to it and landlords 
acquire no priority. No authority for supporting such a claim for priority appears 
to exist and certainly nothing has been shown to me, 

In the result, this application is dismissed. 

P.R.N. — Application dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
? PRESENT :—MR., Justice SoMASUNDARAM, 


The Cannanore Milk Supply Co-operative Society, Š 
Cannanore and others .. Petitioners*. 


Prevention of Food Adulteration Act (XXXVII of 1954), section 20—Authority who can launch prosecution 


Under section 20 of the Prevention of Food Adulteration Act, 1954, it is only (a) the State Govern- 
mentor with its written consent (b) a local authority and (c) a person authorised in this behalf by the 
State Government or a local authority, that can launch a prosecution under the Act. Sanitary 

ectors were no doubt authorised under the former Madras Prevention of Food Adulteration 
Act to launch prosecutions under that Act. But such delegation is not valid and effective under 
section 20 of the present Central Act XX XVII of 1954 and such prosecutions launched by Sanitary 
Inspectors under the former Madras Act cannot be deemed to be properly launched under the 
New Act. 

Case referred for the orders of the High Court under section 438 of the Criminal 
Procedure Code, by the Sessions Judge of North Malabar, Tellicherry, in his letter 
No. 11/56, dated 8th February, 1956. 


M. C. Sridharan and M. Abdul Salam for accused "in case Referred No. 5 of 
1956. 

R. Santhanam and Smt. Padmini Raghavan for Petitioners in Cr. R. C. Nos. 92 
and 93 of 1956. 

The Public Prosecutor (P. S. Kailasam) on behalf of the State in all the cases. 


The Court made the following 


Orprr.—This is a reference by the Sessions Judge of North Malabar under 
the following circumstances. The accused in C. Q. No. 153 of 1955 on the file of 
the Sub-Divisional Magistrate, Tellicherry were prosecuted under the Madras}Pre- 


*Cr.R.C. No. 169 of 1956 grd May, 1956. 
y: 195 
(Case Ref. No. 5 of 1956, etc.) and Cr. R. C. Nos. g2 and gg of 1956. 
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vention of Adulteration Act'and the Prevention of Food Adulteration Act (Central 
Act No. XX XVII of 1954) for adding water to milk. The authority who initiated 
the prosecution was the Sanitary Inspector of Cannanore. On the merits, as pointed 
out by the learned Sessions Judge there is really no case for the accused. But the 
point of law that has been raised before the Sessions Judge for the purpose of re- 
ference to this Court is that the prosecution has not been launched by the proper 
authority, that is to say, the Sanitary Inspector who has filed this prosecution is 
incompetent to launch this prosecution under section 20 of the Central Act XX XVII 
of 1954. Section 20 of that Act is as follows : 


“20 (1) No prosecutiori for an offence under this Act shall be instituted except by, or with the 
written consent of, the State Government’ or a local authority -or a person authorised in this behalf 
by the State Government or a local authority: 


_ Provided that a prosecution for an offence under this Act may be instituted by a purchaser referred 
to in oe 12, if he produces in Court a copy of the report of the public analyst along with the 
complaint.” 


Reliance is placed on section 25(2) by the prosecution in support of its argu- 
ment that the Sanitary Inspector may initiate prosecution. 


Section 25 of the Central Act is as follows :— 


“25 (1). If, immediately before the commencement of this Act, there is in force in any State to 
which this Act extends any law corresponding to this Act, that corresponding Jaw shall upon such 
commencement stand repealed. 


(2) Notwithstandmg the repeal by this Act of any corresponding law, all rules, regulations 
and bylaws relating to the prevention of adulteration of food, made under such corresponding law 
and in force immediately before the commencement of this Act shall, except where and go far as they 
are inconsistent with or repugnant to the provisions of this Act continue in force until altered, 
amended or repealed by rules made unde: this Act.” 


It is clear from the provisions of section 20 of Act XX XVII of 1954 that a prose- 
cution can be instituted only by the following persons, (1) the State Government 
or with its written consent ; (2) a local authority and i a person ‘authorised in 
this behalf by, the State Government or a local authority. Local authority is de- 
fined in section 2, clause (viit) of the Act. 


According to this clause : 


“Local authority’ means in the case of 
(1) a local area which is 
(a) a municipality, the municipal board or municipal corporation ; 
(b) a cantonment, the cantonment authority ; 
(c) a notified area, the notified area committee. 


(2) any other local area, such authority as may be prescribed by the State Government under 
this Act.” 


It is contended by the learned Public Prosecutor that under the provisions of 
clause (2) of section 25 of Act XX XVII of 1954 the rules framed already under the 
Madras Prevention of Adulteration Act and the Public Health Act have been saved 
so far as they are not inconsistent with the Act. Under section 18 of the Madras 
Prevention of Adulteration ‘Act, 1918 (Act ITI of 1918), 


“ no prosecution under this Act shall be instituted except on the complaint of the chas 
or with the Dent in writmg of the Local Executive Officer P e pss EE 

“ Local Executive Officer’ has been defined in section 2 of Act III of 1918 
thus : 


“< Local Executive Officer ’, means 
(i) in the City of Madras, the Commissioner of the Corporation of Madras : 


(ii) in the area of any other municipality, the executive authority of the mumicipali rif 
municipal council is superseded or dissolved . . . . . . any person a eee Sine 
Government to exercise and perform the functions of the executive authority under clause (b) of sub- 
section (3) of section 41 of this Act, or such public servant as may be designated by the State Govern- 
ment to exercise the functions of a Local Executive Officer under this Act, as the case may be.” 
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Section 3 empowers Local Executive Officer to delegate his powers. Rule 3 
framed under the Madras Prevention of Adulteration Act runs thus : 

“The Local Executive officer may delegate in writing all or any of his cons under the Act 
to any Assistant Health Officer, health or Sanitary Inspector . . 
There is no doubt that the Sanitary Inspectors have been ddai these powers 
by the Local Executive Officer under rule 3. Under the Madras Prevention of 
Adulteration Act the Local Executive Officer may be either the Commissioner of the 
Corporation of Madras or the executive authority of the municipality or persons 
to whom the Local Executive Officer may delegate his powers. But under the present 
Act (Act XXXVII of 1954) which overrides these State Acts, it is only the class of 
persons mentioned in section 20 than can launch the prosecution, that is, the State 
Government or with its written consent, in the case of municipality, the municipal 
boa.d or municipal corporation or any person authorised by either of these 
officers. The authorisation in this case is under the Madras Prevention of Adulte- 
ration Act and the persons authorised are not the persons authorised under section 
20 of Act XXXVII of 1954. They are not authorised by the Government or the 
municipal board or municipal corporation. 


It is pointed out by the learned Public Prosecutor that under the Public Health 
Act a Health Officer of a District is authorised by the Government to launch prose- 
cutions. Section 16 of the Public Health Act on which he relies is as follows :— 
“Notwithstanding anything contained in the Madras City Mumicipal Act, 1919, the Madras 
District Municipalities Act, 1920, the Madras Local Boards Act, 1920, the Madras Village Pancha- 
yats Act, 1950, the Madras Prevention of Adulteration Act, 1918, and the Places of Public Resort Act, 
1888, the Health Officer of a local authority shall perform such of the functions and discharge such 
of the duties, of its executive authority in regard to public health matters under any of the provisions 
applicable to such local authority contained m the Acts aforesaid, subject to such appeal and control 
as the Government may, by general or special order determine.” 
The Government in its Notification G.O. No. 1635 (Public Health) of 1941 
has authorised the Health Officer in the case of a municipality to exercise all the 
powers under sections 9, 11, 14, 15, 16, and 18 thereof. ‘These sections include the 
powers to prosecute. If this Notification is treated as an authority to the Health 
Officer to prosecute, it will be construed as power given to the Health Officer only. 
That is to say if this Notification is construed as an authority by the Government, 
then the Health Officer will be the authority under the notification to launch the pro- 
secution. But in the case under reference itis the Sanitary Inspector who has laun- 
ched the prosecution. The delegation that is referred to in section 3 and the rules 
framed under the Madras Prevention of Adulteration Act will amount to delegation 
of a delegated authority which is not valid under section 20 of the Central Act. The 
prosecution in this case has therefore been launched by one who is authorised nei- 
ther by the Government nor the municipal board. The objection as to the launch- 
ing of the prosecution is valid and the reference of the learned Sessions Judge is 
accepted. The convictions and sentences of the accused are set aside and the fines 
if collected will be refunded. 


Crl.R.C. Nos. 92 and 93 of 1956.—In these revision petitions a preliminary 
point is raised by the petitioners that the prosecution has not been validly launched 
according to section 20 of Act XX XVII of 1954. Ih these cases the prosecutions 
were launched by the Sanitary Inspectors of the panchayats. These officers do not 
come within the category of persons mentioned in section 20 of Act XXXVII of 
1954. Therefore the prosecutions have not been validly launched against these 
petitioners. The preliminary objection is therefore upheld and the proceedings 
are quashed in resepct of these two cases. This does not prevent a prosecution 
being launched in these two cases (Crl.R.C. Nos. 92 and 93 of 1956) by the proper 
authority. 


RM. eœ — Reference accepted in Case Referred 
No. 5 of 1956 and Proceedings quashed 
in Cr,R,C, Nos. 92 and 93 of 1956, 


468 THE MADRAS LAW JOURNAL REPORTS. * [1956 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. a 
Parvathy Ammal .. Petittoner* 


v 


Gopala Goundar and another .. Respondents. 
Code of Criminal Procedure (V of 1898), section 488—Order for maintenance under-—Validity of marriage— 


Where it is clear that two parties to a marriage went through some form of marriage and it is 
established that they were living as husband and wife, the general presumption is in favour of a valid 
marriage and the wife is entitled to maintenance under section 488 of the Code of Criminal Procedure. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the order of the Court of the Sub-Divisional 
Magistrate, Villupuram, dated 4th September, 1955 and passed in M.C. No. 98 of 
1955- 

T. A. Ramaswami Reddy for Petitioner. 

F. Krishnan for M. S. Venkatarama Ayyar for Respondents. 

V. V. Radhakrishnan for the Public Prosecutor (P. S. Kailasam) for the State. 

The Court made the following 


OrpEr.—This is an application by the wife against an order of the Sub-Divi- 
sional Magistrate, Villupram, who has refused to give maintenance to the petitioner 
herein on the ground that it has not been established that the petitioner and the 
respondent were married according to Hindu Law. The evidence clearly discloses 
that the petitioner and the respondent went toa temple called Tiruvamuthur Eas- 
waran Temple and there with the aid of a priest some ceremonies like Vigneswara 
Pooja, Kalasa Pooja and Mangalya Pooja were performed and then the thal: was 
tied round the neck of the petitioner by the respondent ; marriage invitations were 
issued inviting relatives and friends to attend the above function in the temple and 
the marriage itself was performed in the above manner. It is clear also from the 
evidence that*some other ceremonies which are performed usually in marriages 
according to religious rites were not performed such as Homam, Patha Pooja, Ammi 
Mithithal and Sapthapathi. There is no evidence that under the custom of the 
community to which the petitioner and the respondent belong, it is not necessary 
to have Sapthapathi. I may add that the petitioner and the respondent had been 
living as husband and wife for about four years and then as a result of some quarrel 
they have separated. $ 


On the above evidence the question is whether it can be said that the marriage 
between the petitioner and the respondent is a valid one. It is true that according 
to Shastraic rites as enjoined by Manu, an essential part of marriage among Hindus 
(the petitioner and the respondent are undoubtedly Hindus) is Sapthapathi, but 
in the community to which the petitioner and the respondent belong, the tying 
of thali is equally an essential thing. Though ceremonies like Vigneswara Pooia, 
Kalasa Pooja and Mangalya Pooja were performed and then the thali was tied, the 
fact that Sapthapathi was not done will not, in my opinion, render the marriage 
anvalid. There is no decision wnich says that merely because of the omission 
to do the Sapthapathi, when another equally essential thing like tying the thali 
has been done, the marriage between the parties should be held invalid. If there 
is any case to which the doctrine of factum valet will apply it seems to me that this 
is a case to which such a doctrine will apply. As pointed out by Rajamannar, J. 
(as he then was) in Thirumalai Naicken v, Ethirajammah}. 


“Tn this state of the evidence I am forced to rest my conclusion not on a definite fmding that 
it has been established before me that this form of marriage is valid, but rather, on the general 
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presumption which has to be drawn in favour of a valid marriage when the fact of celebration of 
some form of marriage is established and it has not been established before me by evidence on behalf 
ofahe plaintiff that that form is invalid.” (Italics is mine). 

In this ĉase also there is no evidence that the form of marriage gone throu gh 
between the parties is invalid. On the other hand, something more than some 
form of marriage is established and the general presumptioon in favour of a valid 
marriage has to be drawn. On the facts, therefore, I hold that the petitioner 
has been lawfully married to the respondent herein. The question is whether she 
is entitled to maintenance on account of the alleged neglect by the respondent. 
This quest ion has not been gone into by the lower Court. 


I set aside the order of the lower Court and direct the lower Court to go into 
the question with regard to the neglect of the petitioner by the respondent, treating 
the petitioner as the wife of the respondent, and, if neglect is proved, to award 
maintenance according to Jaw. With these observations the order of the lower 
Court is set aside. The petition filed under section 488, Criminal Procedure Code 
will be taken on file and disposed of according to law. The case will be tried by 
some Sub-Divisional Magistrate other than the Sub-Divisional Magistrate who 
heard and disposed of the case. The District Magistrate will effect the necessary 
transfer. 


R.M. —— Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice PANCHAPA- 
KESA AYYAR. 


B.S. Ramappa .. Appellant* 
v. 


B. Monappa and another .. Respondents. 


Trade Marks Act (V of 1940), section | A apres obtained fraudulently by suppression 
of material fact of making false statement—Effect—Liabilty of entry to be expunged—Joint registration—Power 
of Court to order—Condittons—Sections 10 (2) and 17 (2)—Scope and effect of. < 

Where the registration of a trade mark .s obtained by suppression of a material fact, or by making 
a false statement, such registration is made without sufficient cause, within the meanmg of section 46 
of the Trade Marks Act, and such registration can be held to have been obtained by fraud, so as to 
render section 24 of the Act inapplicable. Section 24 will not apply to such a case and would not 
have the effect of rendering valid the original registration after the expiration of seven years therefrcm. 
The renewal of such a registration would also be invalid, when there is no fresh registration without 
reference to the previous registration and consequently the entry in the register must be directed to 
be expunged. 

Section 10 (2) of the Trade Marks Act refers to concurrent user which is honest, that is, inde” 
pendent concurrent user. When there is no application by either party for a joint registration and the 
applicant does not pray for a joint registration, there is no power in the Court to order a joint regis- 
tration. Before there can be an order for joint registration, there should be an application from at 
least two persons and the Registrar should have an opportunity of forming an opinion by reason of 
special circumstances existing in the case. In the absence of such application and of such opinion 
formed by the Registrar, the Court has no power to order or direct a joint registration. Under 
section 17 f , the joint registration of two or more persons is prohibited except as provided under 
section 17 R and unless the conditions laid down by section 17 (2) are satisfied, joint registration 
cannot be ordered. ° 


On appeal from the Order of the Honorable Mr. Justice Ramaswami, dated 
gth December, 1954 and made in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in O.P. No. 65 of 1954. 

T. Krishna Rao for Appellant 

A. Narayana Pai, The Government Pleader (C. A. Vaidialingam) and V. 
Srinivasan for Respondents. 

The Judgment of the Court was delivered by 

Rajamannar, C.7.—This appeal arises out of a petition filed by the first respon- 
dent, who will hereafter be referred to as the respondent, on the Original Side of 
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‘this Court, under section 46 of the Indian Trade Marks Act, 1940, for a direction 
that the entry in the Trade Mark Register at Bombay registering the trade merk 
referred to in paragraph 4 of the petition in the name of the appellant under No. 
126612 be expunged from the register and that the registration granted to the ap- 
pellant under the said entry be cancelled. The petition was disposed of after con- 
test by Ramaswami, J., who allowed the petition to this extent, namely, that he 
directed a joint registration of the trade mark in the name of both the appellant 
and the respondent. The respondent in the Court below is the appellant before 
“us. 


The facts which led up to the petition have been fully set out in the judgment 
‘of the learned Judge and it is sufficient to state only such of the facts as are essential 
for the disposal of this appeal. The appellant and the respondent are the sons of 
one Bolar Ramappa who was carrying on the business of manufacturing tiles in 
two factories, one called the Indian National Tile and Lime Works at Hige Bazaar 
in Mangalore, and the other the Jayaram Tile Works at Kudroli in Mangalore. 
It is common ground that he was employing for the tiles manfactured at these two 
‘factories a distinctive trade mark hick may be described as the “Taj Double Bavta”’ 
trade mark. In or about 1936, he appears to have registered the trade mark with 
the Chamber of Commerce at Madras, though this registration did not have any 
‘statutory force. The appellant appears to have been assisting the father in his busi- 
ness, it is not necessary to state whether as a mere employee or as a manager. On 
the 18th December, 1946, the appellant made an application to the Registrar of 
Trade Marks to register the above said trade mark. He gave his business address 
as Manager, Jayaram Tile Works, Kudroli. He claimed to have been using the 
trade mark since 1936. Evidently in reply to a query by the Registrar of Trade 
Marks he made a statement on 23rd July, 1948, that he was the sole proprietor of 
the National Tile Works and had been using the said mark since 1936. ‘The trade 
mark was eventually registered in the name and entered in the register on 12th 
May, 1950. This registration under the Statute would take effect from the date 
of.the application. On the roth November, 1953, this registratior? was renewed 
for a period af 15 years from the 18th December, 1953. Meanwhile the father had 
executed on the 17th January, 1950, a deed settling on one of his sons, the respondent 
herein, Monappan, the factory called the Indian National Tile Works. Subse- 
quently by another deed, dated 8th February, 1953, the father settled on his second 
‘son, the appellant, the factory conducted under the name ofthe Jayaram Tile 
Factory. From July, 1951, disputes started between the two brothers because the 
respondent also began to manutacture tiles using the trade mark which his father 
had been using. There was an exchange of notices between the lawyers. In 1953, 
the appellant filed in the District Court of South Kanara a suit against the res- 
pondent for infringment of trade mark and claimed an injunction against him. In 
his plaint he stated that he was the registered proprietor of the trade mark and 
also relied on the settlement deed executed by the father in his favour on 8th Feb- 
ruary, 1953, which he alleged conveyed to him also the goodwill and the trade mark 
and other rights pertaining to the factory. Thereupon the respondent filed the 
application out of which the present appeal arises, praying for expunging of the 
registration in favour of the appellant. 


Section 46 (2) under which the application was made runs thus : 


“ Any person aggrieved by the absence or omission from the register of any entry, or by any 
entry made in the register without sufficient cause, or by any entry wrongly remaining on the regis- 
ter, or by any error or defect in any entry in the register may apply in the prescribed manner to a 
High Cow t or to the Registrar, and the tribunal may make such order for making, expunging or 
varying the entry as it may thik fit ™. 


There was one prima facie obstacle in the way of the respondent because of the 
provision in section 24 of the Act which lays down that e 


“In all legal proceedings relating to a registered trade mark, the original registration of the 
trade mark shall after the expiration of seven years from the date of such original registration be 
taken to be valid in all respects unless such registration was obtained by fraud, or unless the trade 
mark offends against the provisions of section 8”. 


` 
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The respondent alleged that the registration had been obtained by the ap- 
pellant by fraud which consisted of wilful misrepresentation made to the Registrar 
of*Trade Marks with the full knowledge that the representation was false. The 
respondent’s*case shortly was that the registration was obtained on the false re- 
presentation that the appellant was the proprietor of the trade mark and that he 
was as such entitled to registration. There is abundant authority for the position 
that where registration is obtained by suppression of a material fact, or by making 
a false statement, such registration is made without sufficient cause and that such 
registration can be said to have been obtained by fraud. There can be no doubt 
whatever, as the learned Judge has found that the statement made by the appellant 
to the Registrar of Trade Marks that he was the sole proprietor of the trade mark 
was false, and false to his knowledge, and the registration was made on the strength 
of such statement. No attempt was made by Mr. Krishna Rao, learned counsel for 
the appellant—and rightly, to establish that the statement was not false. It is be- 
yond controversy that it was the father who had, from the beginning, used the trade 
mark and he continued to be the proprietor of the trade mark. The appellant set 
up a case of express consent of the father, or that in any event the registration was 
obtained by him on behalf of the father who was the true owner. But the father 
himself has given evidence which in our opinion conclusively destroys this part of 
the appellant’s case. The father indeed professes complete ignorance of the action 
of the appellant, namely, obtaining a registration of the trade mark in his own 
name. Weare in entire agreement with the following finding of the Jearned Judge : 

“ On these facts it is clearly established that at the time of registration the respondent was not 
the proprietor of the mark and therefore the application made by him before he became the owner 
of the factory as admitted by him in 1953 as proprietor was false to his knowledge and it is this false 
misstatement which has made the Registrar of ‘Trade Marks to register him in his register as the 
proprietor of the trade mark in question and that but for this representation he would not have done 
so”. 

This finding in law would amount to a finding that the registration was ob- 
tained by the appellant by fraud. Therefore the provision of section 24 would not 
apply and weuld not have the effect of rendering valid the original registration 

ter the expiration of seven years from its date. If the original registration ob- 
tained by the appellant was vitiated by fraud and did not, and could not, confer 
on him any right under the Trade Marks Act, it follows that the renewal of regis- 
tration in 1953 would also be invalid. It is not as if in 1953 the appellant made 
a fresh application, without reference to the previous registration. He sought and 
obtained a renewal of the original registration in his name. The entry in the 
appellant’s favour must therefore be directed to be expunged from the register. 


Ramaswami, J., however, did not do so but directed a joint registration of 
the trade mark in the name of both the appellant and the respondent. In his view 
the principle underlying section 10(2) of the Act, if not the letter, will apply to this 
case. Section ro (2) of the Act is in the following terms : 

“ In case of honest concurrent use or of other special circumstances which, in the opinion of 
the Registrar make it proper so to do he may permit the registration by more than one proprietor 
of trade marks which are identical or nearly resemble each other in respect of the same goods, or 


description of goods, subject to such conditions and limitations, if any, as the Registrar may think 
fit to impose”. 


The learned Judge therefore varied the entry by directing the registry in the 
joint names of the appellant and the respondent as joint proprietors of the trade 
mark. The appellant’s advocate contended that the learned Judge had no power 
to direct joint registration. Even assuming he had the power, he should not have 
exercised it in this case. There is one other provision which may be referred to 
in this connection and that is section 17. Sub-section (1) of this section says : 

“ Save as provided in sub-section (2) Boring in this Act shall authorise the registration of two 


or more persons who use a trade mark independently, or propose so to use it, as jomt proprietors 
thereof”. id 


Sub-section (2) runs thus: 


“ Where the relations between two or more persons interested in a trade mark are such that 


no 
one of them is entitled as between himself and the other or others of them to use it except— j 
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(a) on behalf of both or all of them, or 
f (b) in relation to an article with which both or all of them are connected m the course of 
trade ”. 

We are clearly of opinion that there was no power in the learned Judge to direct 
such a joint registration. Section 10 (2) of the Act refers to concurrent user which 
is honest, that is independent concurrent user, that is, user which cannot be traced 
to the same source. ‘There was no application by either party for such a joint re- 
gistration. The Registrar therefore was not called upon to go into this question 
and we do not have the benefit of his opinion which is the basis of an order under 
section 10 (2) of the Act. It may be mentioned that the respondent himself never 
prayed for such relief. He only wanted the entry in favour of the appellant to be 
expunged or cancelled. We think it right that before a joint registration is ordered, 
there should be applications from at least two persons and the Registrar should 
have an opportunity of forming an opinion by reason of special circumstances exis- 
ting in the case. The order of the learned Judge, therefore, directing joint regis- 
tration of the trade mark in the names of the appellant and the respondent is not 
justified and is hereby set aside. As we have agreed with the finding of the learned 
Judge that the original registration of 1946-50, of which the 1953 registration was 
only a renewal, had been obtained by false statements made by the appellant which 
would amount to fraud, the logical result would be to cancel or expunge the entry. 
We direct accordingly that the entry in favour of the appellant be cancelled and 
expunged. i 

There was an attempt before us to put forward the claims of both the parties 
to the trade mark but they need not be discussed in this appeal. The parties will 
be at liberty to seek to enforce their rights and obligations and nothing said in this 
order will adversely affect the rights of either party. 

In the result the appa! is allowed in part and there will be an order as in- 
dicated above instead of the order passed by the learned Judge. The appellant 
will pay the respondent half the costs of this appeal. Advocate’s fee Rs. 250. 


The order of this Court will be served upon the Registrar in the prescribed 
manner. A 


P.R.N. _ Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice BASHEER AHMED SAYEED. 


Sundaresan Chettiar $ .. Petttioner*® 
o. 
Abirami Ammal .. Respondent. 


Practice—Power of High Court to receive papers a the vacation of the lower Courts—Extant of—Code 
of Civil Procedure (V of 1908), section 24 and Madras Civil Courts Act (ZH of 1873), section 13. 
It is no doubt true that section 24 of the Code of Civil Procedure empowering the High Court 
to withdraw or transfer cases before the subordinate Court applies only to suits, appeals or other 
roceedings actually pending in a Subordmate Court and not to proceedings which are sought to 
e filed for the first time in the High Court during the vacation of the Subordinate Courts. Nor 
does section 13 of the Madras Civil Courts Act apply to such cases as it is restricted to appeals only. 


Notwithstanding the absence of any provision of law enabling the High Court to receive a plaint 
which ought to be filed in the lower Court, but which could not be filed there on account of its being 
closed for the vacation, the powers of the High Court are wide enough to grant a relief which a 
party would be entitled to if the Subordmate Courts were functioning. Where the subordinate Courts 
are not functioning on account of vacation and if urgent relief is to be obtained in the interests of 
justice the High Court could exercise its jurisdiction in receiving the papers and granting such a 
relief. 


Petition sought to be filed in the District Court of Tiruchirapalli praying that 
in the circumstances stated in the petition filed therewith the Courtawill be pleased 
to remove the respondent from the guardianship of the person of the minor though 








* S.R. No. 18281 oe = 
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appointed under the will of her husband dated 6th June, 1946, to appoint any other 
fit and proper person as the personal guardian of the minor, to issue an injunction 
restraining the respondent from performing the marriage of her minor daughter, 
Palani Ammal with. Velayudham. 


The papers were submitted for orders with the following 


Office note :-S.R. No. 18281 is a petition sought to be filed in the District Court of Tiruchira- 
palli under sections 7, 17 and 39 of the Guardian and Wards Act VIII of 1890 for removing the Res- 
pondent from guardianship of the minor Paleni Ammal and appointing another suitable person 
as such guardian and for an injunction restraming the Respondent from getting the minor married 
to Velayudham. Since the District Court is closed for the vacation, S.R. No. 18283 is filed for receiv- 
ing the O.P. papers in this Court and transmitting the papers to the District Court after granting 
an ad interim wojunction restraining the Respondent from celebrating the marriage. S.R. No. 18282 
is the petition for the issue of such an injunction restraining the Respondent frem celebrating the 
marriage. S. R. No. 18282 is the petition for the issue of such an injunction. The point for confi- 
deration is whether the papers can be received in this Court and orders passed as prayed for in S.R. 
Nos. 18282 and 18283. 


. The petition for receiving the papers (S.R. 18283) purports to be one under section 24, Civil 
Procedure Code. But the powers of this Court under that section appear to be restricted only to 
suits, appeals or other proceedings actually pending in a subordinate Court and not to a case like 
the present where proceedings are sought to be taken for the first time (Vide Srirangam Municipality v. 
Palaniswami Pillai)+. Nor does it appear that section 13 of the Madras Civil Courts Act, 1873, can 
be invoked as the powers under that section are clearly restricted to appeals only. 

Attention is invited in this connection to the decision of Ramesam, J., reported in Jumma Bai v. 
Ramanathan Chetti*, holding that where a plamt cannot be filed in an inferior Court in the Mofussil 
on account of.its being closed, there is no provision of law by which the High Court can, in the first 
instance, receive the plaint and pass interim orders. The Advocate for the petitioner however seeks 
to make a distinction between plaints and O.P.’s and desires the matter to be posted for orders of 
Court. 


. The S.R. Nos. 18282 and 18283 are therefore submitted for orders regarding maintainability. 
-- S. Amudachari for Petitioner. 
The Court made the following 


Orver.—I have perused the note placed before me by the office. I feel that 
in the interests of justice the powers of this Court are wide enough to grant the relief 
which the party would be entitled to, if the Subordinate Courts are functioning. 
If the Subordinate Courts are not functioning on account of the vacation, and if 
the urgent relief is to be obtained, it is but meet and proper, that this Court should 
exercise its jurisdiction to grant such relief. This petition will be received. 


R.M. — Petition ordered to be received. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. Justice SOMASUNDARAM, 


Doraiswami Reddiar .. Petitioner* 
v. 
Gurunatha Tyer and others .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XLX of 1951), section 87—Certificate of Com- 
missioner under—If to be signed—Certificate bearing only facsimile sighature—Validity—Order for i 
by magistrate on basis of—Legalityp—Constitution of India (1950), Article 227—Order of magistrate for posses- 
sion under section 87, Madras Act XIX of 1951—Reviswon application to High Court—Nature of—If falls under 
Article 227—Court-fes payable—Madras Court-Fees and Stats Valuation Act (XIV of 1955), Schedule II, Article 
11 (s)—Applicabilety. 


The certificate of the Gommissione: referred to in section 87 of the Madras Hindu Religious 
and Charitable Endowments Act of 1951 must be signed by the Commissioner. It is not sufficient 
if 1t bears merely a facsimile signature. A certificate containing only the facsimile mgnature is not a 
certificate duly issued under the section and cannot be legally acted upon by the Magistrate and 
no order for possession can be legally made on such a certificate. 





1. (1951) 1 M.L.J. 281. 2. (1928) 55 M.L.J. 690 : LL.R. 52 Mad. 52. 
*Crl.R.G. No. 234 of 1956. 18th July, 1956. 
(CrL.R.P. No. 213 of 1956). 
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Krisknasmami Iyengar v. Veerappa Ghetty, (1956) 2 M.L.J. 4, followed. 

A petition to the High Court for revision of an order made by a Magistrate on an application 
for possession of properties by a trustee of a religious institution under section 87 of the Madras Hindu 
Religious and itable Endowments Act, 1951, is a crimina] revision petition fplling undgr the 
Criminal Procedure Code, and is not one falling under Article 227 of the Constitution of India, and 
does not require to be stamped with a Court-fee stamp of Rs. 25. 

Srinivasa Reddiar v. Krishnaswami Reddiar, (1956) 1 M.L.J. 68, followed. Toe. Fe 

“Mi. Mithar v. Municipal Board, Orai, A.I.R. 1956 All. 351, not followed. i ; 


ı Petition under sections 435 and 439 of the Code of Criminal Procedure, 898, 
praying the High Court to revise the order of the Court of the Sub-Divisional Magis- 
trate of Ulundurpet, South Arcot District, in Cri. M.P. No. 251 of 1955 dated- yth 
February, 1956. des 

T.A. Ramaswami Reddy for Petitioner. 
N. ‘Arunachalam for ist Respondent. 


V. V. Radhakrishnan for the Public Prosecutor (P. S. Katlasam) on behalf of the 
State. me : 


The Court made the following ` ANY 

ORrDER.—This is a revision against the Order of the Sub-Divisional Magistrate 
of Ulundurpet in Crl. M.P. No. 251 of 1955. The application was made by the res- 
pondent under section 87 of the Hindu Religious and Charitable Endowments 
Act for the issue of an order directing tHe delivery of the properties mentioned in 
the schedule therein to him from the petitioner. The lower Court has, in my opinion, 
very rightly passed the order directing the petitioner herein to deliver the proper- 
ties to the respondent. It is against that order that this revision has been filed 
by the hereditary trustee, the petitioner herein. A preliminary objection was 
taken by the learned counsel for the respondent, i.e., the trustee appointed by the 
Board, that this petition should not have been filed as a criminal revision petition 
and that the petition must be stamped with a Court-fee of Rs. 25 as the petition 
will lie under the scope of Article 227 of the Constitution. That preliminary objec- 
tion is met by the learned counsel for the petitioner who contends that a criminal revi- 
sion petition would lie. Mr. Arunachalam Ayyar for the respondent relies on a de- 
cision, Mt. Mithan v. Municipal Board, Orai 1, in support of his contention that this is 
a special jurisdiction conferred upon the Magistrate, and the provisions of the Cri- 
minal Procedure Code do not apply to this. As against this learned counsel for 
the petitioner relies on a decision of this Court in Srinivasa Reddiar and others v. Krish- 
naswami Reddiar*. A Bench of this Court consisting of my Lord the Chief Justice 
and Rajagopala Aiyangar, J., have held that the order passed in revisions like this 
should be deemed to be an order passed in the exercise of Criminal jurisdiction. 
This decision is binding on me and, therefore, I hold disagréeing with the con- 
tentions of the learned counsel for the respondent, that this is a criminal revision 
petition and that the petition need not be stamped as contended for by the res- 
pondent. As regards the petition, the learned counsel points out that the certi- 
ficate that has been granted in this case has not been signed, but only contains 
a facsimile signature of the officer concerned. I have held in Krishnaswami Iyengar 
v. Veerappa Chetty’, that a gertificate referred to in section 87 of the Act must"be 
signed by the Commissioner and it is not sufficient if it bears merely a facsimile 
signature. It is not disputed that this certificate contains only the facsimile sig- 
nature, and, therefore, the certificate has not been duly issued by the officer con- 
cerned. It is on this technical point alone that I set aside this petition. It is open 
to the respondent to obtain another duly signed certificate from the officer con- 
cerned and apply for the possession of the properties, and the Magistrate will pass 
then an order according to law. ‘The present order is therefore set aside and the 
petition is allowed. 

P.R.N. —_——- Petition allowede Order set aside. 





1 AIR. 1956 All 351. 3. (1956) 2 M.L.J. 4. 
2. (1956) 1 M.L.J. 68: A.LR. 1955 Mad. 72. J 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice Govinpa MENON. 


8 MLA. Abdal D and others .. ` Petitioners* 
Mohammad Jabbar and others .. Respondents. 

Madras Buildings (Lease and Rent Co Act (XXV $ g—Scope of—Ciril Procedure 
Code (P of 3908), po 47 ond lienka rst ap ile cp ger aders —K lity of order 
agaqnit legal epresentative. 


9 of the Madras Paldings ( (Lease and Rent Control) Act clearly la s down that an 
order ‘fot eviction can be executed before a civil Court as if it were a decree. means that in 
execution of such an order all the provisions of section 47 and Order 21, Civil Procedure Code, are 
attracted and Order 21 allows a decree to be executed against the legal representative apart from 
Order 22 of the Civil Procedure Code. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Judge of East Tanjore at Nagapattinam dated 
26th March, 1955 and made in M.C. No. 117 of 1954 (E.P. No. 80 of 1954, District 
Munsif’s Court, Tiruvarur) (H.R.C. No. 76 of 1949 on the file of the Rent 
Controller, Nagapattinam). 

K. S. Naidu and V. Venkatesan for Petitioners. 

K. S. Desikan and K. Raman for Respondents. 

The Court delivered the following 


Jupoment.—The petitioner in this Civil Revision Petition is the legal repre- 
sentative of a mortgagor-lessee against whom an application for eviction under 
the Madras Buildings (Lease and Rent Control) Act, 1949, had been filed in the 
Court of the House Rent Controller, Nagapattinam. y an order dated 12th 
September, 1949, the House Rent Controller directed eviction. The mortgagor- 
lessee died on 17th November, 1949 and an application to bring on record his legal 
representative and continue execution against him was filed only in 1954. Before 
the appellate Court, the only question raised was as to whether the order for eviction 
was illegal, ifregular and improper and is liable to be set aside, The learned Judge 
found that there was no illegality, irregularity or impropriety and, dismissed the 
revision petition. The mortgagor-lessee’s legal representative has filed this re- 
vision petition. 

Mr. K. S. Naidu on behalf of the petitioner contends that as it was admitted 
in the petition for eviction that the mortgage and the lease-back weré of even date, 
ziz., Ist January, 1943, the two documents should be read as part and parcel of 
one and the same transaction with the result that there is no relationship of the 
lessor and lessee existing between the parties. The so-called ‘rent’ under the lease 
deed shouid be deemed to be ‘interest’ on the mortgage and the lease deed is only 
a device for collecting such interest. He relies upon the well-known Privy Council 
decision in Abdulla Khan v. Basharat Hussain!, ‘The answer to this contention is 
that neither the mortgage nor the lease deed has been filed in the Courts below ; 
nor were they produced in this Court. A large body of case law has s rung up 
in this Court subsequent to this Privy, Council decision, where this Court come 
to the conclusion that in certain circumstances the two documents should be read 
as different transactions ; e.g., see the decisions in Abdi) Khadir v. Subramanya Pattar? 
and Krishna Menon v. Kunjandi?. There are other cases also on the point. In 
the absence of any evidence adduced by..the production of the mortgage deed and 
the lease deed, it will not be advisable to allow the petitioner to raise that point in 
this Court. The contention is therefore overruled.” `., 

The second contention of the learned counsel is that execution of the order 
for eviction cannot be had against the legal representative because under the Act 
as,it stood at\ the time the order was” made, the Pom of Order 22, Civil 


* GRP. No. 603 of 1955. aon . 1gth July, 1956. 
1. (1912) 25 Pye gt: L.R. 4 LA. 31: 2. (1940) 2 M.L.J> 760. -~ - 
Ea 35 All. 48 (P.C.). i. . 8+. (1941) 2 MLJ. 351. 
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Procedure Code had not been made ‘applicable, Learned counsel relied upon the 
decision in Devichand Moolchand'v. Dhanraj Kantilal1, where: the learne jef 
Justice has held that the provisions of the Chil Procedure Code have ngt been'made 
applicable to proceedings before the House Rent Controller. But it is clearly 
stated there that the question whether an application for bringing on record the legal 
representative of a deceased petitioner or respondent béfore the Rent Controller 
would be competent need not be decided. Section g of the: Madras Buildings 
(Lease and Rent Control) Act, 1949, definitely lays down that an order ‘for eviction 
can be executed before a civil Court as if it is a decree. This means that in the 
execution of such an order, all the provisions of section’47 and’Order 21 are 
attracted. If that is so, Order 21 allows a-decree to be executed against the 
legal representative apart from Order 22 of Code of Civil Procedure. .In these 
circumstances, I do not think that any interference is called for, especially since 
the mortgagor-lessee is a recalcitrant person who squats upon the propery without 
paying any rent. >` , 
` Thė Civil Revisión Petition ` is dismissed with costs. 

R.M. e Petition. dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PREsENT :—Mr, Justice GovinpA MENON AND Mr. JUSTICE RAMASWAMI. 


D. Mohanavelu Mudaliar alias D. Mohanam Mudaliar and 
` another -< Appellants* 


U. 


The Indian Insurance and Banking Corporation, Ltd., Salem, 
by Agent, C. P. Thomas representing all the creditors of ort 
the deceased M. Dhanakoti Mudaliar and another .» Respondents, 


Insurance Act (IV of 1938), sections 38 and Assignment of policy under and nomination of a policy- 
holder—Effect of —Difference in rights of assignee of lig apes under a policy of insurance—Scope and 
import of the dispositions of life insurance policies by the two modes. : 

A policy of life insurance is a security for money payable at a date uncertain, but the sum assured, 
the premium or consideration for its payment is certain. Hence a life insurance policy has to be 
construed as a contract to pay a certain sum in a certain event depending on the duration of the 
life of the assured. Such a policy is part of the estate of the assured and may be dealt with at his 
absolute discretion. 

Dispontion of life insurance policies can be classified as (a) assigament under section 38 of the 
Indian Insurance Act ; (b) nomination under section 39 of the said Act and l (9 statutory creation 
of a trust by reagon of the Married Women’ 8 Property-Act, 1882. 


An assigament is a transfer by one of his right or-interest in property to another. id 80, ifa an 
insurance policy is assigned it operates s0_as to ey divest the assignor of any right under it 
and the assignee is clothed with all the rights and liabilities which the insured had before the assign- 
ment, the only limitation being that the assignee cannot be in a better position than the assignor. 

So far as nomination is concerned generally the nominee is nothing more than an agent to receive 
the money, which remains the’ property of the assured, and on his death forms t of the estate. 
The nominee takes no beneficial interest in-it unless a trust is created in favour of the nominee. A 
mere nomination of a wife as a payee under a policy of assurance does not by itself create a trust in 
her favour in the absence of an intention to create a trust. Hence, ifon a construction of the declara- 
tion a trust under the provision of the Married Women’s Proper Act is found, the beneficiary would 
take the assured amount free of all the liabilities of the insured. But if it is construed as a mere nomi- 
nation, the nominee would have no more right than to receive the amount subject to all the liabili. 
ties of the assured as if the disposition was by means of a testamentary instrument. 


Per Ramaswami, 7.—Sections 38 and 39 of the Indian Insurance Act, 1938, now deal respectively 
with the assignment of a life insurance policy and the right of the assured to nominate a person or 
persons to whom the policy moneys might be paid in the event of his death. But there are important 
differences between a nomination and an assignment. An assignment of a Life Insurance: Policy 
Passes.to the assigricethe right to the assured money and it cannot be cancelled by the assignor at 
his option. It creates a vested right in the assignee, who takes it subject ie to the equities in the 
case of the assignor as the assignee cannot have a better title than his A nomination, on 
the other hand, unless there is a special clause inserted to make it irrevocal ie le, does not deprive the 
:policy-holder of his rights, privileges, options and benefits under the policy, including the right to 
alter the beneficiary and the nominee gets only a mere right to receive the money under the policy 


I1. (1948) 1 MLJ. 276. : 
* Appeal No. 186 of 1952. 16th July, 1956. 


4 








IT] ‘MOHANAVELU MUDR. 0. IND, INSUR. & BANK. CORP. (Govinda Menon, J). 477 


contingent on the nominee surivivng the assured and the assured not altering the nomination. On 
account of this fundamental difference between thé-two forms of disposition of an insurance policy 
thg libility of the assured amount to satisfy the liabilities of the assured is different in each case. In 
the former case it is not open to a creditor to treat the Life Policy as being the property of his debtor, 
i.e., the assured? In the latter case the nominee receives the policy’ amount subject to the same lia- 
bilities as in the case of beneficiaries under a disposition by will. Quite different considerations 
will apply when,the nomination creates a trust in favour of the assured’s wife under section 6 of the 
Married Women’s Property Act (III of 1874): ° 
Authorities English and Indian discussed. 

Appeal against the decree of the Court of the Subordinate Judge of Salem in 

O.S. No. 229 of 1949 dated 5th April, 1951. f 


C. S. Swaminathan for Appellant. 
M. K. Nambiar, C, F. Louis and K. Kalyanasundaram for Respondents. 


The Court delivered the following Judgments: 

Govinda Menon, 7.—I have had the advantage of reading the judgment which 
my learned brother is about to deliver and in view of the importance of the question 
of Jaw raised I wish to add a few words of my own. 

What the scope and import of the dispositions of life insurance policies :—(a) 
by assignment ani (b) by nomination are seem to be the chief points for considera- 
tion. 

That a policy of life insurance is a security for money payable at a date un- 
certain, but calculable is well established for the sum insured is certain, the premium 
or consideration for its payment is also certain and the time when the money is 
paani is also certain where the date is fixed but uncertain on death. As per 

orter’s Law of Insurance (8th edn., page 305) a life insurance policy is mhil 
certius morte, nihil incertius hora mortis. 


Such being the case a life insurance policy has to be construed as a contract 
to pay a certain sum in a certain event depending on the duration of human life. 
Such a policy always forms part of the estate of the assured and may be dealt with 
at his absolufe discretion such as sale, charge, settlement or bequest or made the 
subject of donatio mortis causa. . 

Dispositions of life insurance policies can be classed under three heads :—(1) 
assignment, (2) nomination and (3) statutory creation of a trust by reason of the 
provisions of the Married Women’s Property Act, 1882. So far as the English 
law is‘concerned legal title to the policy can be obtained by assignment as laid down 
in the Polices of Life Assurance Act, 1867 or section 136 of the Law of Property 
Act, 1925 which replaced section 25 sub section (6) of the Judicature Act of 1873. 
In India such an assignment is payable by virtue of section 38 of the Indian In- 
surance Act IV of 1938. Except adverting to the fact that in America also the law 
is practically the same no further discussion of the effect of an assignment is neces- 
sary in this connection. 
_ Under the general law, an assignment is understood as a transfer by an in- 
dividual of his right or interest in the property to another resting upon a contract 
between them. ‘That being the case if a policy is assigned it operates so as to com- 
pletely divest the assignor of any right under it, for the essence of assignment is 
complete divesting. ‘The assignee, is therefore, clothed with all the rights and lia- 
bilities which the insured had before the transfer ; that is, there is a substi- 
tation for, the assured’ so far as the benefits are concerned by the assignee. Or- 
dinarily love and affection are considered sufficient consideration for the assignment 
of a policy. ‘Therefore when the formalities which have to be observed in the case 
of a transfer or assignment coming under section 38 of the Insurance Act, 1938, 
are complied with the insurer shall from the date of the receipt of the notice refer- 
red to in sub-section (2) of section 38 recognise the transferee or the assignee named 
in the notice ag the only person entitled to the benefit named under the policy 
and such a person shall be subject to all the liabilities and equities to which the 
transferor or assignor was subject at the time of the transfer or assignment, The 
assignee may institute any proceedings in relation to the policy without obtaining 
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the consent of the assignor or making him a party to the proceedings. The only 
limitation so far as the assignee is concerned is that he cannot be in a better position 
than the person who effected the assignment. e 


So far as nomination is concerned we do not see any appreciable difference 
between the English and American law on the one hand, and what obtains in our 
country. According to the English law the payee or the nominee is nothing more 
than an agent to receive the money, which money remains as the property of the 
assured and at his disposal during his lifetime and on his death forms part of the 
estate. The result is that the payee or the nominee takes no beneficial interest in 
it. In Cleaver v. Mutual Reserve Fund Life1, Lord Esher, M.R. has laid down the law 
in the above form. The principle underlying that decision is that a nominee not 
being a party to the contract cannot sue on the policy but that the right to sue vested 
in her husband’s legal representatives. This decision has been subsequently con- 
sidered and commented upon in In re A Policy No. 6402 of the Scottish Equitable®; In 
re Burgess’ Policy®; In re Engelbach’s Estate*; In re Sinclair’s Policy; In re Festers; 
In re Gordon’; In re Webb®; In re Schebsman*®. The principle deducibie from a con- 
sideration of the above cases is that if from the form of words used it could not be 
inferred that a statutory trust has been created under section 10 of the Marriea 
Women’s Property Act, 1870 and section 11 of the Married Women’s Property 
Act, 1882 or the Married Women’s Policies of Assurance Scotland Act of 1880, 
the assured amount would be payable to the personal representatives of the as- 
sured, In short very much will depend upon the words used in the policy whether 
the Janguage has to be construed as creating a trust or not within the meaning of 
the Married Women’s Property Act. In Macgillivray’s Insurance Law (3rd edition, 
pages 674-675) we find the following : 

“ There is a distinction between the creation of a trust and a simple contract between two per- 
sons for the benefit of a third. This distinction was emphatically insisted on by the Judges in the 
Court of Appeal in the case of In re Schebsman*, which will be considered in greater detail further on. 
Lord Greene, M.R., said: ‘An Examination of decided cases does, itis true, show that the Courts have 
on occasions adopted what may be called a liberal view on questions of this character but in the present 
case I cannot find in the contract anything to justify the conclusion that a trust was intended. It is 
not legitimate to import into the contract the idea of a trust when the parties have given no indication 
that such was their intention. To interpret this contract as creating a trust would, in my judgment 
be to disregard the dividing line between the case of a trust and the simple case of a contract made 
between two persons for the benefit of a third. That dividing line exists although it may not alwa 
be easy to determine where it is to be drawn.’ Du Parcq, L.J., said: ‘It is true that by the use possib 
of unguarded language a person may create a trust, as Monsieur Jourdian talked prose, without 
knowing it, but unless an intention to create a trust is clearly to be collected from the language used. 
and the circumstances of the case, I think that the Court ought not to be astute to discover any 
indication of such an intention °.” 

In another decision, Modern Woodmen of America v. Headh}, the Court said as 
follows :— ae 

“ While the interest of the beneficiary designated in the original certificate is during the lifetime 
of the insured member, g contingent interest—a mere eipoctancy— liable at any time to be defeated 
by the designation of a new beneficiary, it does not follow that such beneficiary has no interest in 
the certificate. He has an expectancy in the nature of an inchoate interest, which, it is held in some 
jurisdiction, gives him the right to insist that change of beneficiary be made, if attempted, in substan- 
tial conformity with the stipulations of the contract.” 


The Indian law is practically on the same line as in England. The decision 
in Cleaver v. Mutual Reserve Fund Life Associated!, was followed by Rankin, C.J. 
and C. G. Ghose, J., in Krishna Lal Sadhu v. Pramila Bala Dasi!?!, and the learned 
Judges considered that the Married Women’s Property Act III of 1874 did not 
apply to the particular case in question and therefore, section 6 of the Act was in- 
applicable. Holding that mere nomination of a wife as the payee under a policy 


—e_9 
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of, a insurance did not of itself create a trust in her favour the plaintiff was non- 
sujed, z 
The sar view has been taken by the Bombay High Court in Shankar v. Umabai?. 
The, Madras High Court has adopted a similar line as is seen from the judgment 
of my-learned brother. As pointed out by Barwell in his Law of Insurance (1940 


edn., p. 439) the earlier decisions have now become academic because of the 
provisions of section 39 of the Insurance Act of 1938. 


If by nomination, a trust is created then the nominee becomes the beneficiary 
but the difficulty is to find out from the exact words used what the intention was, 
because the terms nomination and nominee are not strictly speaking terms of art. 
‘ Nominated ” means only. to name and it is in every instance a question of mixed 
law and fact as to what the intention is. Thus by the expressions used it has 
to be found out whether the nomination merely creates a payee or a beneficiary 
for whose protection a trust is thereby created. . . 


Barwell at page 440 observes : 


“Tt is part of the history of life insurance that husbands insuring thcir own lives often do so with 
the sincere intention that the policy moneys should be enjoyed by their wives but are seen to have 
failed in many instances to express that idea in unambiguous language on the face of the instrument 
or even in the proposal form”. : 

Thus, difficulty arises not on account of the law on the subject which is clear, 
but only on account of the construction to be placed on the language of the de- 
claration made in the face of the document by the assured. Declarations which 
at first sight might appear to be a nomination of no more than a payee or agent 
to receive may on a proper construction be found intended to create a trust. ` The 
case law in Madras has turned upon the interpretation to be placed on the words : 


“ A policy of insurance effected by any married man on his own life and expressed on the face 
of it to be for the benefit of—shall enure and be deemed to be a trust for the benefit of............ id 


Reference has been made in this connection to Balamba v. Krishnayya*, Parinam 
Rama Rao v. Parinam Krisinamma®, Abtramavalli Ammal v. Official Trustee, Madras‘, 
Lalithambal Ammal v. Guardian of India Insurance Co.*, Krishnan Cheitiar v. Velayee 
Ammal®, and Venkatasubramania Sarma v. United Planters’ Association", and 
Kannayalal v. Subbaraya Chetti®. All these cases are concerned mainly with the 
construction of the words used. . 


The result of the above discussion seems to me to be this :—If the constriction 
placed upon the declaration is that a trust has been created under the provisions 
of the Married Women’s Property Act, the beneficiary would take the assured 
amount free of all the liabilities of the insured and if it is construed as a mere no- 
mination, the nominee would have no more right than to receive the amount sub- 
ject to all the liabilities as if the disposition was by means of a testamentary instru- 
ment, * 


In the case now in question I agree with my learned brother that nomination 
can only be construed as a testament which would be subject to all the liabilities 
which the assured has to discharge. That being the case the decision of the lower 
Court is correct and the appeal must be dismissed.° 


Ramaswami, F.—This is an appeal directed against the decree and judgment 
of the learned Subordinate Judge of Salem in O.S. No. 229 of 1949. 


_ The facts are :—The deceased Dhanakoti Mudaliar had taken out two life 
imsurance policies for Rs. 5,000 each in the National Insurance Company, Ltd., 
‘Calcutta. This Dhanakoti Mudaliar had become indebted to the Indian Insurance 
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and Banking Corporation Ltd., Salem. The Bank instituted O.S. No. 131 of 
1948 and obtained a decree on 8th November, 1948. This Dhanakoti Mudaliar 
died on 23rd July, 1949. The policies were attached before a judgment on 1 1th 
September, 1948. This Dhanakoti Mudaliar had nominated his *wife Sidda- 
lakshmi Ammal as the person entitled to receive the moneys due under the policies 
in the event of his death and Siddalakshmi Ammal surviving him. This Sidda- 
lakshmi Ammal died on 26th July, 1949. The daughters of this couple ziz., the 
second defendant and a minor girl by name Saroja who had died after the filing 
of the suit, filed a claim petition that the moneys due under the policies had become 
the assets of Siddalakshmi Ammal on the death of Dhanakoti Mudaliar and they 
were not liable to satisfy the decree debt of Dhanakoti Mudaliar. This claim was 
allowed and the Indian Insurance and Banking Corporation has filed a suit for the 
setting aside of that claim order. The learned Subordinate Judge of Salem has 
negatived the contention of the claim petitioners and set aside the order in I.A. No., 
779 of 1948. Hence this appeal. be 


The point for determination is the scope of a nomination under section 39 of 
the Indian Insurance Act IV of 1938. 


In order to understand the scope of the nomination by the policy-bolder under 
section 39, we must also construe the assignment under section 38 ‘of the Indian 
Insurance Act of 1938. 


The legal scope in regard to nominations and the assignmentcovered by sec- 
tions 38 and 39 of the Indian Insurance Act are the same under the,English, Ameri- 
cian and Indian Law. 


In England the old Common Law rule was that things in action, such as a 
debt due under a contract, could not be assigned to another without the assent of 
the debtor. A novation of the debt by the consent of all three parties was necessary. 
Assignments were always valid, however, in equity and Courts of equity enabled 
the assignee even of alegal thing in action to bring an actionat law against the 
debtor in the assignor’s name, by restraining the assignor from objecting to his use 
of it on being given a proper indemnity against costs: Row v. Dawson+, Ashley v.- 
Ashley?, . Pearson v. Amicable Assurance’. This was altered by the Policies of Assur-. 
ance Act, 1867, whereunder assignments of life policies were recognised at 
law. This Act provided that an assignee can sue'in his own name if he had 
complied with the Act and had obtained an assignment either by endorsement on 
the policy or by separate instrument, in the words or to the effect set forth in the 
Schedule to the Act as follows : 

I, A.B. of etc., in consideration of etc., do hercby assign unto C.D. of, etc., his executors, 
Administrators, and Assigns, the (within) Poicy of Assurance granted, etc. In Witness, etc.” f 
. Section 25(6) of the Judicature Act, 1873, made all debts and other things in. 
action assignable. Section 136 of the Law of Property Act, 1925, now replaces 
this general provision and covers absolute assignments in writing of thinpg: in: 
action. Thus policies of insurance which are legal things in action and ‘the 
assured can grant a valid assignment of the right to recover under any policy, 
of insurance without the assent of the insurers: See Jessal, M. R. in Re 
Moore*; Brett, L.J. in Cgstellan v. Preston®. If it complies with the Act, 
the assignment will be valid in law, and the assignee may sue the company 
alone. But if it does not, it will only be effective in equity, and the assignee 
may only sue.the company in his own name if the assignor has been joined-in the 
action, as plaintiff if he consents, or otherwise as defendant: Performing Right 
Society v. London Theaire®, Brandt’s sons v. Dunlop?. In addition to assignment, 
a person taking outa life policy on his own life and who is to be considered, 
as the owner of the reversionary sum which will become payable, he cannot. 
: bahar Mandi at S S sees 


i. (1749) White and Tudors Equity Cares, 4 LR. ioe 8 Ch. D: 589. i 
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only assign but also sell, mortgage or settle it or even give it away as a gift. He 
may leave it by will or make it, without anything in writing, the subject of death- 
bed gift: Witt v. Amist. Ifthe insurance is upon his oWn life, the right to the 
same will devolve on his personal representatives on his death who will be bound 
to treat it as money owing to him and forming part of his estate which is as 
much as money due to him under a promissory note: Petty v. Wilson?’ 
Therefore, the assured’s creditors would be entitled to take his life-policy like 
other property in execution: Stokeo v, Cowan®. In addition to these ways. of 
disposing of the ownership of the-life-policy by the insured, there are other dis- 
positions of life-policies under English Law. (For a lucid exposition see Preston 
and Colinvaux (1950 Edn.) “The Law of Insurance” (Sweet & Maxwell) 
Chapter 80, page 183 and following : Honsaman “ The Law of Life Assurance ” 
4th Edn., (1954) (Butterworth’s, Chapter VI, page 74 and following). . 


Equitable interests in the policy may arise under a trust declared by the assured 
either expressly or by virtue of section 11 of the Married Women’s Property Act, 
1882, or by virtue of an equitable assignment or from the relationship of debtor 
and creditor. In the last case the creditor may have an equitable charge on the 
policy of his debtor or the debtor may have an equity of redemption on the 
policy of his creditor. In such cases on the death of the assured who has taken out 
a life-policy, the assets will devolve on the person in whose favour there has been 
a resultant trust and the assured’s creditors may not be entitled to take his life- 
policy like other property in execution. 


The reason is twofold, viz., either on account of the fact that the assignment 
with notice to the company means novation and the coming into existence of a new 
contract with a third party or as a result of trust created by statute as under section 
11 of the Married Women’s Property Act, 1882, which is amended by the Law Re- 
form (Married Women and Tortfeasors) Act, 1935, which reads as follows : 


"© A& married woman may effect a policy upon her own life or the life of her husband for her 
own benefit ; and the same and all benefit thereof shall enure accordingly. ) 


A policy ofsassurance effected by any man on his own life, and expressed to be for the benefit 
of his wife, or of his children, or of his wife and children, or zeny of them, or by any woman on her 
own life, and expressed to be for the bencfit of her husband, or of her children, or of her husband and 
children, or any of them, shall create a trust in favour of the objects therein named, and the moneys 
payable under any such policy shall not, so long as any object of the trust remains un-performed, 
form part of the estate of the insured, or be subject to his or her debts : Provided, that if ıt , 
be proved that the policy was effected and the premiums paid with intent to defraud the creditors 
df the insured, they shall be entitled to receive, out of the moneys payable under the policy, a sum 
equal to the premiums so paid. The insured may by the policy or by any memorandum under his 
or her hand, appoint a trustee or trustees of the moneys payable under the policy, and from time to 
time appoint a new trustee or new trustees thereof, and may make provision ee the appointment 
of a new trustee or new trustees thercof, and for the investment of the moneys payable under any 
such policy. In default of any such appointment of a trustee, such policy, immediately on its being 
effected, shall vest in the insured and his or her legal personal representative , in trust for the purposes 
aforesaid. If, at the time of the death of the insured, or at any time afterwards, there shall be no 
trustee, or it shall be expedient to appoint a new trustce or new trustees, a trustee or trustees or 4 
new trustee or new trustees may be appointed by any Court having jurisdiction under the provi- 
sions of the Trustee Act, 1850, or the Acts amending and extending the same. The receipt of a trustee 
or trustees duly appointed, or, in default of any such appointment, or in default of notice to the in- 
surance office, the receipt of the legal personal representative of the insured shall be a discharge to 
the office for the sum secured by the policy, or for the value thegeof, in whole or in part.” : 


This section replaced section 10 of the Married Women’s Property Act, 1870, 
the terms of which were similar, though there are important differences which 
are not relevant for our purpose. 

The corresponding Scottish Act is the Married Women’s Policies of Assurance 
(Scotland) Act, 1880, which extended to Scotland facilities available in England 
under the English Act of 1870. Section 2 of the Scottish Act opens as follows : 


“ A policy of assurance effected by any married man on his own life, and expressed upon the 
face of it to be forgthe benefit of his wife, or of his children, or of his wife and children, shall, together 
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with all bencfit thereof, be deemed a trust for the benefit of his wife for her separate use or for thẹ 
benefit of his children, or for the benefit of his wife and children.” g 

In addition to assignments and creation of trusts, in England also if is comman. 
in the case of insurances on the assured’s own life, for the assured to nominate a 
beneficiary at the time of taking outa policy. Such a nomination does not; how- 
ever, by itself, constitute the assured a trustee, nor, since the person nominated is 
a stranger to the contract, has he any remedy at law. The property in such æ 
policy will therefore, pass notwithstanding the nomination, to the personal represens 
tatives of the assured on his death and the nominee has no rights whatsoever, un- 
less :— = 


(i) the nomination amounts to a declaration of trust, or the person taking 
out the policy is merely the agent of the nominee, or 


(ii) the nomination is made under section 11 of the Married Women’s 
Property Act, 1882, or vane: 


(iii)‘ it is made under section 56 of the Friendly Societies Act, 1896. 


This rule as has been pointed out in Preston and Colinvaux “Law of Insurance” 
at page 338, sometimes works considerable injustice, as where a person took out an 
endowment policy expressly for the benefit of his godson, but died before the policy 
matured, and it was held that the policy formed part of his general estate and that 
the godson had no title to it: Re. Stnclair’s Policy}, see also Re. Clay’s Policy?. Since 
the policy-holder, in such a case, does not generally wish to create a trust binding 
upon. himself during his lifetime, it is important that he should provide by will that 
the policy should pass on his death to the nominee. He may, on the other hand, 
create a trust subject to his keeping up the policy : Pedder v. Moseley, f 


The Law Revision Committee (Sixth Interim Report, 32) has proposėd that 
section 11 of the Married Women’s Property Act, 1882, should be extended to 
education policies, to which it does not at present apply. Such a reform would 
render a welcome amelioration of the rule that a nominee has no right in a Life 
Insurance Policy. f 


These priħciples are embodied in the oft-repeated decisions of the Court of 
Appeal in Cleaver v. Mutual Reserve Fund life Associationt, Re. Policy No. 6402 of the 
Scottish Equitable Life Assurance Society®, Burgess’ Policy, In Re.8, Engelabach’s Estate 
In Re. Tibbetts v. Engelbach’, Sinclairs’ Life Policy!, Re. Foster, Hudson v. Foster®. 
Halsbury’s Laws of England (Hailsham Edn.) Vol. 18, page 531, para. 842 and 
Digest, Vol. 29, p. 422, Nos. 3288, 3289. ‘ 

The American Law on the subject which is practically identical with the English 
Law, will be found set out in May’s “Law of Insurance,” 4th Edition (Little Brown 
Co., Boston) (1900), Chapter 19, Assignment of Policies, (page 838 and following) 
29 American Jurisprudence, section 492 (page 401 and following) and Richards 
on the “Law of Insurance,” 5th Edition (1952), Volume I, Chapter 5 (page 406 
and following). bie : 


The Indian Law as to assignment of life-policies before Act IV of 1938 was 
contained in sections 1g0 to 132 and 135 of the Transfer of Property Act: The 
transfer of an actionable claiin could be effected only by an instrument in writi 
signed by the transferor or by his duly authorised agents and thereupon all rights an 
remedies of the transferor vest in the transferee whether notice of transfer had been 
given or not. Every dealing with the debt by the debtor was valid as against such 
transfer unless the debtor was a party to the transfer or had received notice to it : 
see section 130. Notice of transfer was prescribed by section 131. Section 132 pro- 
vided that the transferee of an actionable claim took it subject to equities available 


1. L.R. (1938) 1 Ch. 799 : (1938) All E.R. 5: L.R. (1902) 1 Ch. 282 
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against the transferor. Then, in the case of life policies an assignee could not sue 
in his own name and if the assignor died, his personal representative would be a’ 
necessary party to a suit by the assignee : Rajnarain Bose v. Universal Life Assurance}. 


.« Now by Act IV of 1938, section 38, an assignment of life-policy can be made 
either by endorsement upon the policy or by a separate instrument signed by the 
assignor and attested by at least one witness. The transferee cannot sue until notice 
of assignment is given to the insurer in writing together with the endorsement certi- 
fied to be correct by the transferor and the transferee. Upon réceipt of the notice 
the insurer has to record the fact of such transfer, etc., and the transferee takes sub- 
ject to the equities to which the transferor was subject at the date of the transfer. 
Thus, the assignment of life-policies is now governed by section 38 of the Insurance 
Act and not by section 130 of the Transfer of Property Act. i 


‘Section 39 of the Insurance Act of 1938 confers upon the holder of the policy 
of life assurance issued upon his own life the right to nominate a person or persons 
to whom the policy moneys may be paid in the event of his death. We are not 
concerned here with proviso to sub-section (1) dealing with minor nominees. Sub- 
section (2) prescribes that nominations may be éffected in two ways, viz., (a) by 
incorporation in the text of the policy as issued’ by the insurer or (6) by endorse- 
ment by the policy-holder on the policy and notified to the insurer and registered 
in his books. ‘There is no time-limit given for an endorsement on the policy consti- 
tuting the nomination, to be got registered. If, therefore, a policy-holder endorses 
his policy to nominate a person, there is nothing in the section to bar its registration 
in the books of the company even after the death of the assured. A nomination 
may be cancelled or altered by endorsement or by a will. Nomination there- 
fore effected by incorporation in the text of the policy or by endorsement may be 
cancelled, or changed by a subsequent endorsement. A will has the effect of abro- 
gating a nomination altogether, but in order to have that effect, the will should 
purport to bequeath the policy. It would seem, however, that where a will be- 
quéathing the policy is followed by nomination, the nomination will have the effect 
of making the will ineffectual to that extent. Besides as provided in sub-section 
(2) a nomination will also be automatically cancelled by a subsequent transfer 
or assignment. On the nominee dying, the sum assured becomes, in accordance 
with the terms of the section, payable to the policy-holder or his heirs or legal re- 
presentatives or the holder of a succession certificate as the case may be. Policies 
-coming under the Married Women’s Property Act are not affected by this section 
except as stated in the proviso. : 


‘ : There are thus important differences between a nomination and an assignment 
‘which can be summed up as follows : An assignment of a life-policy passes to the 
‘astignee the right to the insurance money, even though the assignor’s interest in the 
life has ceased before the date of the assignment. The life-policy forms part of the 
estate of the assured and may be dealt with at his absolute discretion, sold, charged, 
settled, etc. Once an assignment is made it cannot be cancelled at the option of the 
.assignor. It creates a vested right in the assignee who no doubt takes it subject 
tothe equities in the case of the assignor, because the assignee cannot have a better 
title than his assignor. On the other hand, a nomination unless there is a special 
, clause inserted to make it irrevocable, does not deprive the policy-holder of his rights, 
rivileges, options and benefits under the policy including the rights to alter the 
benesciacy. The latter is entitled to receive policy moneys only. There is no 
statutory trust created by the section (39) in favour of the nominee ; nor is he con- 
ferred as the nominee under section 5 of the Provident Funds Act, 1925, with the 
. right to receive the moneys absolutely. The nominee being only given the right 
` to receive money after the death of the assured, he can neither surrender the policy 
nor have it converted to be paid up. It has already been pointed out how a nomi- 
nation will fet automatically cancelled by a subsequent transfer or assignment, 
whereas an assignment when followed by a nomination will not be cancelled there- 
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by. Similarly, whereas a will has the effect of abrogating the nomination altogether, 
an assignment cannot at the option of the assignor be cancelled by a will. On 
account of these fundamental differences between an assigriment and a nonfi- 
hation whereunder vested rights aécrue under the former, to the aSignee, and 
only a mere right to receive moneys under the policy contingent on the nominee 
surviving the assured and the assured not changing his mind and altering his nomi- 
nation, accrues in the latter case the liability of the assured amount to satisfy the 
liabilities of the assured is different in either case. In the former case it is not open, 
to a creditor to treat the life policy as being the property of his. debtor, viz., the 
assured. In the case of the latter the nominee receives the policy amount subject 
to the same liabilities, as in the case of beneficiaries under a disposition by a will. 
(For discussion of the differences between assignment and nomination under sec- 
tions 38 and 39, see “Dutt’s Commentaries on the Insurance Act,” 3rd Edition, page 
101 and following: P.A.S. Man’s “Life Assurance in India (1950)’’ page 229: K.B. 
Venkoba Rao’s. “The Law of Insurance in India (1950) page 332 and following 
N.D. Basu ‘Principles of Insurance in British India (1940)”’ page 725 and follow- 
ing: Bishan Nath’s “The Law of Insurance (1939)”, page 52 and following. 


Quite different would be the case if the nominations in favour of the wife and 

children are made as under section 6 of Act III of 1874 which runs as follows : 

“A policy of insurance effected by any married man on his own life, and expressed on the face 
of it to be for the benefit of his wife, or of his wife and children, or any of them, shall enure and be 
deemed to be a trust for the benefit of his wife, or of his wife and children, or any of them, according 
to the interests a0 expressed, and shall not, so long as any object of the trust remains, be subject to 
the control of the husband or to his creditors, or form part of his estate ”. 

The,law in regard to nomination under section 39 of the Insurance Act and 
under section 6 of Act III of 1874, can be thus summed up: (i) where the nomi- 
nation is purported to be made in favour of the wife, etc., under section 39 of the 
Insurance Act, section 6 of Act III of 1874 has no application and no trust in favour 
of the wife, etc., is created; (ii) In other cases, section 6 of Act ITI of 1874 is attracted 
provided the policy on the face of it is expressed to be for the benefit of the wife, etc, 
Even the proposal is a policy and can be taken into account in premising whether, 
a trust in favour of the wife is created : Krishna Chettiar v. Velayee Ammal? ; ( ii) No 
set form of words is necessary provided the intention of the assured can be inferred. 
The words ‘payable to my wife’ are enough and it is not necessary that it should be 
expressly stated that the policy is for the benefit of the wife and to reproduce the phra- 
seology of section 6 of Act III of 1874. The distinction is important, because, as 
pointed out before, in the case of a nomination, the nominee takes it as under a 
testamentary disposition as property bequeathed by the testator subject to the lia- 
bilities which that legacy has to satisfy of the testator, whereas in the case of a nomi- 
nation under the Married Women’s Property Act which results in the creation of 
a trust in the language of Kannayalal v. Subbaraya Chetty*. The benefit which ac- 
crues to the nominee though subject to the other conditions in the policy, gets im+ 
pressed as a trust from the very moment of its birth and cannot be looked upon 
therefore as available to creditors regardless of the trust imposed on it. Kannayalal 
v. Subbaraya Chetty*®, was approved in Bharat Insurance Go., Lid. v. Lakshmidevi®, Abhi2 
ramavalli Ammal v. O. T. Madras‘, also is a decision taking the same view. The 
Madras view is in the line of English decisions on section 11 of the English Married 
Women’s Property Act, 1882 (as Inre. Fleetwood’s Policy®, In re. Webb®, Re. 
Schebsman’) though the Bombay High Court in Dinbat v. Ramanshaji®, Lalithambal 
v. Guardian of India*, Shamdas v. Savitri, takes the view that no trust is created in 
favour of the wife until the death of the assured and the assured in his lifetime 
can freely assign the benefit of the policy. i 
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These i inciples are clearly brought out in two decisions of the Calcutta High 
Court to which our attention has been invited by the learned’ advocate Mr. Nam- 
biar. The frst decision is Krishna Lal v. Mt. Promila’. In that case a Hindu as- 
sured directed an insurance company to pay money due under his policy effected 
in 1910 to his wife as the nominee of the assured. But the nomination could not 
be construed as one made under section 6 of Act ITI of 1874. Therefore, the Cal- 
cutta High Court held that the wife was not entitled to the money as the ‘Women’s 
property Act did not apply and there was no trust in her favour by virtue of section 
6 and that a person who is nominated by an assured in his policy of life assurance 
for receiving money due under it upon his death is not entitled to enforce his claim 
against the company as he, though a nominee, is no party to the contract and no 
interest passes to him merely by reason of his being named in the ay and the 
money forms part of the assets of the deceased and is liable for his ache 


The second case which is the latest decision of the Calcutta High Court is 
Ramballay v. Gangadhar*, wherein it was held : 

“ Where the nommation in the endowment insurance policy of the deceased judgment-debtor 
stated : ‘I nominate my wife and my son-in-law, the survivor or survivors, as the persons to receive 
the moneys under the above policy! in the event of my prior death’, the nomimee under these terms 
does not become the owner of the money payable to him under the policy. Such nomination only 
indicates the person who should receive the money should the owner die. 


All that sub-section (6) of section 39, Insurance Act, does is to confer on the nominee the right 
to receive the insurance money as between such nominee and the insurance Company, but it does 
not provide for the title or ownership of that money in general. 


The terms of nomination do not show that the policy was reased on the face of it to be for 
the benefit of the wife within the meaning of section 6 Married Women’s Property Act. The terms 
of nomination make the nomination sımpliciter which comes under sub-section (6) of section 39, 
Insurance Act. 


The proviso to section 39, Insurance Act, makes it quite clear that the policy holder can elect 
to come either under nomination under sub-section (6) of section 39 or under trust under sub-section 
(7) of that section but if he does elect to hominate; then such nomination takes it out of the trust 
under section 6, Married Women’s Property Act. 


In this view, attachment of the moneys payable under the Insurance policy by the decree-holder 
of the deceased judgment-debtor is not illegal”. 


See also Abdul Majid v. Matel’, Gresham Life Assurance v. Collector of Etawah‘, 
British Equitable Assurance Co. v. Great Western Ry.®, Mangles v. Dixon®, Kettilamma 
v. Vishnu Nambissan?, Gobindram v. Saviiri®. 


In the result, the findings of the learned Subordinate Judge are unassailable 
and we, therefore, confirm them and dismiss this appeal without costs. 


R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RaJAMANNAR, Chief Justice AND Mr. Jystice PANCHAPA- 
KESA AYYAR. Seek 


e as 
Braithwaite, Burn & Jessop Construction Co., Calcutta .. 4 ppellants* pee 
v. ; 
Trustees of the Port of Madras `.. Respondents. 


Copyright Act (IH of 1914), Schedule I, section 35 (1)—‘ Literary work” —“* Architectural work of art ”-— 
“Original literary oat — Copyright in—Nature and extent of—lIdea, if can be the subject of copyright—Infringe- 
pent— What constitutes—Building constructed in accordance with layout in and idea behind plan submi bya 
person submitting it with tender in response to notice calling for tenders ‘for construction to be erected—l] infringe- 
ment of copyright—Injunction—Grant 0f—Principles—Damages—Measure of-—Estoppel—Repris: Party 
making representation—TIf can claim rights higher than those contained in representations. ce 

Section 35 (1) of Schedule I to the Indian Copyright Act, expressly says “ literary work includes 
maps, charts, plans, tables and compilations”. The fact that some plans may come under the head 
artistic work”, if the drawing has got an artistic character and design, will not prevent plans ço- 
ming under the definition of “literary work”, and getting the larger protection afforded by'the Act. 
Originally literary work does not mean that there should be any element of novelty but only that 
the work must not have been copied from any work, and that it should originate from the author. 
Neither original thought nor original research is essential for claiming a “literary work ” to be ori- 
ginal under section 1 of schedule I. “ Architectural work of art” under section 35 (1) is “apy 
building or structure having an artistic character or design” and will not obviously include 
mere plans for architectural work, which will, however, be covered by the copyright afforded to 
original literary works under section 35 (1). i - 


A plan for a construction proposed to be erected, submitted in answer to a notice calling for 
tenders in respect of that construction along with the tender, which is the result of expert engineering 
skill brought to bear upon the problem by the person submitting the tender and plan and in which 
he has incurred much expense in studying the ea and acquainting himself with the needs of the 
proposed construction and:in devising means by which the best results could be attained at the lowest 
cost to the party calling for such tender and plan, should be viewed as an embodiment and expression 
‘of the high technical experience, learning and engineering skill of the person submitting the plan 
and tender, entailing much labour and cost in producing,and hence as an original literary work which 
can be the subject-matter of copyright. 


University of London Press Ltd. v. University Tutorial Press, Limited, L.R. (1916) 2 Ch. 601, followed. 


-Faden v. Stockdale, (1797) 13 Dig. No. 66, Mathweson v. Stockdale, (1806) 12 Ves, Jun. 270: 33 
E.R. 103, Wilkin? v. Atkin, (1810) 17 Ves. Jun. 422 : 34 E.R. 163, Standard v. Harrison, 24 Law Times 
Reports 570, Chabot v. Davies, (1936) 3 AIL E.L.R. 221, Meikle v. Manfe, (1941),3 AUL ELR. 144, 
570, relied on. : X 

Hollinrake v. Truiswell, L.R. (1894) 3 Ch.D. 420, Hollinrake v. Trusswell, L.R. (1893) 2 Ch.D..327, 

* Davies v. Committi and Son, L.R. 2 T.L.R. 216, distinguished. ‘ a 


Longman v. Winchester, (1809) 33 E.R. 987 and L.R. 2 Bevan’s Law Reports of Cases 6, referred to. 


Halsbury’s Laws of England, grd edition, page 376; Macgillivray’s “Law of Copyright,” page 
26, referred to. : 


The fact that the structure or construction proposed has not been actually erected and that the 
person tendering the plan is not able to erect it because his tender is rejected would be no reason 
or rejecting his claim to copyright in his plan as an original literary work ; copyright may exist 
in the designer or inventor of a plan, though he may not himself be able to execute the work. But 
a building or structure in three dimensions and based on a plan in two dimensions and amounting 
only to an original literary work will not amount to an infringement of copyright in the plan and 
cannot be the subject-matter of a suit for injunction. The copyright protection afforded to a plan 
as an original literary work is far more extensive than the copyright protection afforded to it as an 
artistic work and an architectural work of art where it is confined to the artistic character and design 
and will not extend to processes or methods-of construction. 


King Features Syndicate Inc. v. O. and M. Kleeman, Ltd., L.R. (1941) H.L. 417 and Bradbury Agnew 
and co. v. Day, 32 T.L.R. 349, distinguished. nd 
Chabot v. Davies, (1936) 3 All E.R. 22, explained. 


No injunction can, therefore, be granted restraming the construction of the structure in 
accordance with the layout indicated in the plan and the idea behind it. 


Another plan pees by the party calling for the tender, similar to the one in respect of which 
copyright is claimed, but-prepared by mdependent thinking on the part-of-the party calling for the 
tender and unaided by the plan submitted would not be an infringement of thg cepyrlgnt in the 
plan submitted by the person making the tender. ‘ : 3 
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There can be no copyright in an idea. | 
_ Pike v. Nicholas, L.R. (1869) 5 Ch. App. Cases 251, referred to. 

e Injunction is an equitable remedy and can only be granted in cases where he who secks equity 
does equity. J will never be granted where the hardship to mie public is very great. Vital public 
interests must prevail over private interests and even if the plaintiff is technically entitled to an order 
for injunction, public mterests would be a weighty reason for refusing an injunction. 

Even if there be an infringement of the copyright in a plan, only nominal damages and not sub- 
stantial damages can be awarded, when there is no contract entered into between the person submit- 


ting the plan and the person calling for the tender. Damages for infringement of a plan cannot be 
assessed as damages for breach of a non-existing contract. ` 


\ Hanfastaengal v. Smith and Son, L.R. (1905) 1 Ch. D. 513 ; Chabot v. Davies, (1936) 3 AI E.R. 221; 
Bradbury Agnew and Co. v. Day, 2 T.L.R. 349 and Meikle v. Manfe, (1941) 3 AN E.R. 144, referred to. 


« -Parties must be held to-ahd bound by their representations and estopped from claiming higher 
rights which they might otherwise claim. 


Haram ane v. Jamal Pirbhai, L.R. 1951 H.L. 688 (P.C.) and Lyle Leller v. A. Lewis and Co., (1956) 
W.LR. 29, followed. 
Principles regarding copyright and case-law discussed. 
` Appeal under Clause 15 of the Letters, Patent and Order 27, rule i, of 
the Original Side Rules preferred against the judgment and decree of Mr. Justice 
. Rajagopala Ayyangar, dated 23rd August, 1955, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in C.S. No. 150 of 1955. 


O. T. G. Nambiar instructed by Messrs. King and Partridge for Appellants. 


The Advocate-General (V. K. Tifuvenkatachari), V. V. Raghavan and V. P. 
Raman for Respondents. 

The Judgment of the Court was delivered by 

Panchapakesa Ayyar, J.—This is an appeal by the plaintiffs in C.S. No. 150 of 
1955, on the file of this Court, against the judgment and decree of our learned broe 
ther, Rajagopala Ayyangar, J., dismissing that suit with costs. 

The facts were briefly these : In 1951 or so, the Government of India enter- 
tained the igea of extending the Madras Harbour by constructing an R.C. Jetty 
at North Quay and ore and coal berths, for importing coal and exporting iron and 

ese ore, etc., at a cost of more than a crore of rupees. Mr.*Srinivasan, the 
Chief Engineer, Madras Port Trust, prepared various plans and specifications from 
the year 1951, modifying them from time to time, as the works involved a huge 
investment and required very careful consideration regarding efficiency, economy, 
etc. He prepared those plans, including a plan, Exhibit D-1, dated 28th July, 1952, 
in consultation with Messrs. Rendel, Palmer and Pritton, chard a leading firm 
of consulting engineers, who have been consulting engineers of the Madras Port 
Trust for more than half a century. As is usual in such cases, some ideas in the 
first plan were altered in the subsequent plans. For instance, the lay-out of the 
ore berth and coal berth and the ore hoppers, and the length and breadth of the 
suggested constructions differed, and the final plan and lay-out, Exhibit P-26 (a), 
enclosed along with the notice calling for tenders, differed somewhat from the ori- 
ginal plan and lay-out, as also the breadth, ete. The Government of India were, 
of course, the authorities to sanction the estimates, and approve of the final se- 
lected tender, and to pass final orders re ing all vital things connected with the 
extensions. By their letters, dated goth October, 1953 and roth February, 1954, to 
Mr. G. Venkateswaran, I.C.S., the Chairman of the Madras Port Trust, they sanc- 
tioned the construction of R.G. Jetties at North Quay at an estimated cost of Rs. 
30,50,000 the construction of ore and coal berths (South Quays III and IV) at 
an estimated cost of Rs. 36,25,000 and the construction of an approach head to the 
‘ore and coal berths at an estimated cost of Rs. 40,30,000. enders were called 
for by the Madras Port Trust so as to reach the Chief Engineer, Madras Port Trust, 
by ’3 P.M. on 15th September, 1954. Along with the tender notice, a copy of the 
last revised pyan prepared by the Chief Engineer, Madras Port Trust, Exhibit P-26 
(a), showing the lay-out as tentatively proposed, was enclosed, as also an elaborate 
annexure stating the conditions of the tender. This annexure ran to four typed 
pages, and contained 17 conditions. Conditions No. 11 originally ran‘as follows : 
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“ Should the contractor wish to submit for the consideration of the Board any alternative dee 
of design for this work, in whole or in part, a statement of the salient features of the same, incle 
design and details, together with schedule of quantities and rate for such alternative schemes,pastly 
or wholly, with detailed drawings, should accompany the tender ”. . ' 

The Government of India appointed Mr. Srinivasan, Chief Engineer, Madras 
Port Trust, Mr. Nanjundiah, Chief Engineer, Visakhapatnam Port and Mr. Gana- 
pathi, Chief Engineer, Kandla Port, to scrutinise and report on the tenders. 

Seven tenders were received, all from leading contractors, one of them being 
from the plaintiffs, the Braithwaite, Burn and Jessop Construction ' Company 
Limited, Calcutta, a leading firm of contractors, who had Braithwaite Engineering 
Company, London, as their consulting engineers. The plaintiffs had heard late 
in 1952, or early in 1953, about the proposals of the Madras Port Trust for the Har- 
bour expansion, and naturally wanted to try their chance and get this big and inter- 
esting contract for themselves. In August, 1953, P.W. 1, Mr. Massarik, the Chief 
Engineer of the Plaintiff firm, went to London on leave, and had a discussion with 
Mr. Brickley, the Chief Engineer of Braithwaite Engineering Company, London, 
.and with the Senior Assistants, Gates, Benjamin, etc., regarding the proposed ex- 
tension to the Madras Harbour. He also visited the Madras Harbour in 1953 to 
inspect the site of the proposed extensions, and visited the Cochin Harbour also 
once or twice, evidently in order to be conversant with the conditions of harbour’ 
in general. He discussed with the Madras Port Trust Engineering staff about 
the proposed work. Just after the tenders,were calied for, Mr. Ostrowski, the Head 
‘of the Foundation Department of Braithwaite Engineering Company, came to 
Madras and inspected the Madras Harbour along with P.W. I for two or three 
‘days. P. W. xr and he inspected the tender papers at the Madras Port Trust 
Office, and saw a copy of the tender documents in the Chief Engineers Office 
and read through them. Exhibit D-1, an earlier plan prepared by Mr.Srinivasan 
on 28th July, 1952, was hanging on the wali of the discussion room then, 
though P.W. 1 said that he did not notice it or scrutinise it. Seeing the 
original condition No. 11 allowing of alternative designs, and having a 
better and more economic design in mind, P. W. 1 and Mer. Ostrowski 
asked the Chief Engineer, Mr. Srinivasan, for permission to submit an 
alternative design and to quote for an alternative lay-out. Thereupon, 
Mr. Srinivasan and the Port Trust Authorities told P.W. 1 and Mr. Ostrowski 
that they could not make any fundamental alteration or modification to the plan and 
lay-out in Exhibit P-26 (a) attached to the tender notice, but the slight modifications 
might be suggested, if thought fit, to the official lay-out. Condition No. 11 was 
then altered to read as follows : 

“ Should the tenderer wish to submit for the consideration of the Board any alternative type of 
designs for this work, in whole or in part, or any slight modification to the official lay-out, which, without 
materially affecting the Port’s requirements, will result in economy or be otherwise advantageous 
to the Port, a statement of the salient features of the same, including the design, details, together 
with schedule of quantitites and rate for such alternative scheme, partly or wholly, with detailed 
drawings, should accompany the tender”. 

Condition 16 (a) was also added to the Annexure, in consequence, and it ran 
as follows : 


“ Any deviations from any of the stipulations of the tender which the contractor wants to adopt 
must be clearly stated in the tender.» Otherwise, it will be construed that the contractor will strictly 


«conform to the terms set out in the Trust’s tender papers ”. 

P. W. 1 and Mr. Ostrowski returned to Calcutta, and, according to P.W. 1, 
had a further discussion about the lay-out in Exhibit P-26 (a), the Port Trust plan 
and the modification which would conduce to greater efficiency and economy. 
P. W. 1 went again to London in July, 1954, and had a discussion with Mr. Bri- 
ckley and other Senior’ Engineers about the modified lay-out he had thought of. 
As Mr. Ostrowski was then in Rome on business, P.W. 1 went to Rome, met him 
and discussed with him about the alternative plan and lay-out in Exhibit P-26(5), 
the modified plan and lay-out he had prepared after preliminary discussions. 
After discussing it with Mr. Ostrowski, he went back to London and discussed the 
-modified construction and design in Exhibit P-26 (4) finally with Mr. Brickley and 
other ‘Senior Engineers in the light of the discussion with Mr. Ostrowski. After 
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all this, on rith September, 1954, he submitted a tender enclosing 13 drawings, ` 
one of which was ihe alternative plan and lay-out, Exhibit P-26 (4), to the Chief 
Engineer, Madras Port Trust. 


According to P.W. 1, the main difference between the plan Exhibit P-26 (b), 
which he submitted along with the tender, and the Port Trust plan Exhibit P-26 mi 5 
were three. The first was that in the original Port Trust plan, Exhibit P-26 (a) 
‘both the coal berth and the ore berth were on one and the same structure jutting 
out into the harbour, whereas in Exhibit P-26 (b) the plaintiff’s plan, the coal berth 
was on one spur, and the ore berth in a different location, thereby making it pos- 
sible to instal two railway systems for carrying the ore to the harbour and taking 
‘the coal away from the harbour, at one and the same time, and preventing any 
danger of derailment on the original common approach, causing a serious handi- 
cap both to the ore and the coal clearance. The second was that whereas the Port 
"Trust plan proposed to build the ore hoppers on the pier over deep waters and would 
thus require heavy strengthening of the pier and heavy cost on that, the plan of 
the plaintiffs had placed these ore hoppers on the sand-filled ground, close to the 
breakwaters, and would be very cheap to construct and would not require any 
‘special construction to support the weight. The third difference was that in the 
Port Trust plan, Exhibit P-26 (a), the width of the spur was 66 feet whereas in the 
piainiff’s plan, Exhibit P-26 (b), the width was reduced to 54 feet which was 
rendered possible by resorting to the use of mobile coal hoppers instead of fixed 
coal hoppers which the Port Trust had*proposed. The mobile coal hoppers were 
‘one of the most recent innovations in harbour engineering practice and were, 
according to P.W. 1, put into effect for the first time by the Braithwaite Company 
in one of the harbour works in Izmitin Turkey, and would save an enormous sum 
of money, as compared with the fixed coal hoppers. According to P.W. 1, the 
entire saving by the improvements suggested in Exhibit P-26 (6) would amount 
to over thirty lakhs, compared with the cost of the construction and lay-out 
envisaged in Exhibit P-26 (a). P. W. ı admitted that the plaintiffs had referred 
constantly to the plan and lay-out in Exhibit P-26 (b) asa slight modification of the 
plan and lay-out in Exhibit P-26 (a) but according to him, that term was only 
put in euphemistically in obedience to the insistence of the Port Trust Authori- 
ties, on condition that “ there should be only a slight modification’ and did not 
represent the real facts. 


P. W. 1 received some letters from the Chief Engineer, Madras Port Trust, 
about the plaintiff’s tender and lay-out and finally had an interview with the Port 
“Trust Committee on the 16th and 17th November, 1954. At that meeting, he 
found that the Port Trust had modified its original plan and lay-out in Exhibit 
P-26 (a) and had produced the blue-print Exhibit P-27. According to him, he 
noticed at once that Exhibit P-27 was a copy of the plaintiff’s plan and lay-out 
in Exhibit P-26 (b), but he did not tell the Port Trust Committee so, because 
ihe thought it was understood. He simply asked the Port Trust Committee; 
“© Does it mean that the B.B.J. (the plaintiffs) are getting the contract?” He 
was told that it did not mean that, and that the Committee would consider all the 
tenders for constructing the work as per Exhibit P-27, and that it was the Port 
“Trust to accept the plaintiffs’ tender or not, and yet P.W. 1 did not protest and say 
that Exhibit P-27 was a copy of the plaintiffs’ plan, Exhibit P-26 (b), and that 
therefore, it should not be used by any other contractor, whose tender might be 
-accepted instead of the plaintiffs’. P.W. 1 wanted a lump sum payment of Rs. 
1,96,000 to cover the extra costs in overheads, resulting from the reduction of the 
work and the inability of the Port Trust to find land for housing the firm’s labour. 
Sri Ganapati, on behalf of the Port Trust, drew the attention of the plaintiffs to 
the effect that their tender was not the lowest and that any such additional 
-compensation would be to their disadvantage in comparison with other tenders. 
After further censideration, P.W. 1 agreed to reduce the additional compensation 
to Rs. 1,50,000 consisting of Rs. 1,20,000 for the reasons stated, and Rs. 30,000 
for the three out of seven barges which could not be supplied by the Port Trust. 
‘He was informed that the plaintiffs’ tender would be considered on its merits. 
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The Committee appointed by the Government of India considered all the 
tenders, and finally recommended, the giving of the constract to Messrs. Uttam. 
Singh Duga and Company, Limited, New Delhi, for Rs. 56,04,273 exclusive of the 
cost of the materials and services to be supplied by the Port Truste The cons~ 
truction of temporary approaches to the walls, at the extremities of the approach. 
head, costing Rs. 1,50,000, was also provided for outside the contract. Sri G. Ven-- 
kateswara Iyer, I.C.S., Chairman of the Port Trust, wrote a letter Exhibit P-17 
(a), to the Ministry of Transport , New Delhi, on 7th January, 1955, recommending 
the tender of Messrs. Uttam Singh Duga and Company for acceptance as per the 
‘resolution of the Committee dated 31st December, 1954. He added that two. 
trustees had dissented from the resolution to give the contract to Messrs. Uttam 
Singh Duga and Company, Limited, as they were of the view that the contract 
should be awarded to the plaintiffs though their tender was higher. 


The plaintiffs sent a notice, Exhibit P-19, dated 18th February, 1955, alleging 
that the Port Trust’s plan lay-out in Exhibit P-27 was a true copy of their own plan 
and lay-out in Exhibit P-26 (6), and that if P.W. 1 had known clearly that other 
tenderers would be allowed to re-quote their terms on the plan and lay-out in Exhi- 
bit P-27, based on Exhibit P-26 (6), which was a slight modification of the Port Trust 
plan in Exhibit P-26 (a), he would have stated that any attempt to allow other 
contractors to work on the plaintiffs’ design would be strongly resisted by the plain- 
tiffs as illegal and unethical, and that the plaintiffs had learnt that a recommendation 
had been made to give another contractor, this contract, and that he had been asked 
to carry out the work as per the plan Exhibit P-27 which was more or less identical, 
with Exhibit P-26 (b). The plaintiffs added that they had a copyright in the plan, 
and that the Port Trust should not produce or reproduce, or authorise the pro- 
duction or reproduction of Exhibit P-26 (6) or any substantial part thereof, in any 
material form whatsoever, without their consent, and that if the Port Trust did 
so, it would be infringing the plaintiffs’ copyright in Exhibit P-26 (b), and the 
plaintiffs would be forced to sue the Madras Port Trust for an injunction and or 
damages. The Chief Engineer, Madras Port Trust, replied, under Exhibit P-20, 
dated 5th March, 1955, that the Port Trust was doing nothing illegat or unethical 
in entrusting the contract to another contractor, and in asking him to carry out 
the work as per Exhibit P-27. 

Following up the notice, the plaintiffs filed C.S. No. 150 of 1955 in this Court on 
29th April, 1955, for an injunction restraining the defendants, their servants, agents. 
or employees, from producing or reproducing or authorising or causing the pro- 
duction or reproduction of the plaintiffs’ plan, Exhibit P-26 (b), or any substan~ 
tial part thereof, in any material form whatsoever, without the consent of the plaine 
tiffs, or any plan similar thereto, or a colourable imitation thereof, or from other- 
wise infringing the plaintiffs’ copyright in Exhibit P-26 (6), and for damages and 
costs. They valued the suit for injunction at Rs, 1,500 and valued it for damages 
at Rs. 2,50,000 the basis for this being 2} per cent. of the estimated cost of one 
‘crore said by P.W. 1 to be the cost of preparing the plan Exhibit P-26 (b), 
including travel expenses and the consultation fees. 


On oth May, 1955, during the summer recess of this Court, the plaintiffs ap- 
plied by Application No.188¢@ of 1955 for an interim injunction restraining the defen- 
dants, their servants, etc., from proceeding with the construction of the harbour 
extensions as per the plan and lay-out in Exhibit P-27. On 1oth May, 1955, one 
of the Vacation Judges, Krishnaswami Nayudu, J., granted an ex parte order of in- 
terim injunction against the defendants, because it was represented to him that, 
under the Indian Copyright Act, the owner of a copyright would not be entitled 
to obtain an injunction to restrain the construction of a building or structure, or to- 
order its demolition, where the construction of the building had already commenced ,, 
and it was apprehended by the plaintiffs that the work would be commenced. 
soon by the defendants. . 


The defendants strenuously contested the application on the ground that the: 
plaintiffs had no copyright even in Exhibit P-26 (b), and that their copyright im 
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it, if any, was not infringed by Exhibit P-27, and that the Copyright Act rule re- 
garding the injunction concerning buildings, if they had already been commenced, 
applied only to any copyright in any “ architectural work ”, and not to any copy- 
right in any*alleged “ literary work ”, like Exhibit P-26 (b) and that the extension 
of the harbour, a work in three dimensions could never be an infringement of an 
alleged literary work in two dimensions like Exhibit P-26 (4), and that it was a 
matter of urgent public importance, and final decisions had been reached in the 
matter by the Government of India after considering over it carefully for four years 
and the work was ready to be started and any delay in the construction of the jetty 
and the other extensions would cause grave inconvenience to the ships touching 
the harbour, and to the commercial public, and that the interim injunction should 
be cancelled, and the suit posted early for disposal. 


Krishnaswami Nayudu, J., disposed of Application No. 1882 of 1955 on 15th 
June, 1955. He held that, on the materials placed before him, the plaintiffs had 
established prima facie a copyright in Exhibit P-26 (b) and infringement thereof 
by Exhibit P-27. But he dismissed the application for a temporary injunction, 
and vacated the interim order of temporary injunction already passed, and directed 
the suit to be heard at an early date, namely in the first week after the reopening. 
His reason for refusing the temporary injunction and for dissolving the interim order 
of temporary injunction was given in the following two paragraphs : 

“ Injunction being the normal remedy, the question arises whether the plamtiffs should be granted 
a temporary injunction pending the suit. Injunetion is granted to prevent the continuance of in- 
fringement in cases where there is a continuing injury. The work in respect of which copyright is 
claimed in this case is not a drama or a novel or a musical composition, where the infrmgement by 
producing or utilising them and distributing copies, will affect the reputation of the author of the 


original work and will also cause substantial damage to him by placing in the market something 
which is not the work of the original author and thus affect the intrinsic value of the original literary 
work. The plaintiffs have prepared a plan for the extension of the Madras Harbour, and the plan 
which is prepared 1s not one, copies of which could be utilised by the defendants for the purpose of 
extending other harbours ; nor is it the intention of the defendants to use it for purposes other than 
for the extension of the Madras Harbour. Plan A [present Exhibit P-26 (b)] is, therefore, for a defi- 
nite and specific purpose, namely, the extension of the Madras Harbour. The nature of the plan 
is such that it cannot be utilised as such by the defendants even if they intend to do for the recon- 
struction or construction of any other harbour. Therefore, it cannot be said that,in this case there 
will be continuing injury by the reproduction of the plan. 

I have no doubt, on the materials placed before me, that the plaintiffs have established prima 
facie copyright in the work and infringement thereof. I have given my anxious consideration to 
the question of granting a temporary mjunction, especially as it is laid down by authority of the 
English cases that injunction is the normal remedy, and it appeara to me, in the peculiar circum- 
stances of this case and the nature and the scope of the’ work, namely, the plan, that the plaintiffs 
could be amply compensated by damages. Further, the granting of any injunction in the present 
case will seriously interfere with the defendants’ work of extendmg the harbour, which appears to 
have become necessary ın the interests of the public and which project is stated to have been pending 
for along time. The balance of convenience is against restraining the defendants from proceeding, 
with the construction conceived in the interests of the public and which is stated to be urgently neces- 
sary for furtherance of trade and commerce”. g 
The learned Judge gave directions regarding speedy filing of the written- 
statement and the framing of issues and the filing of documents. 

The defendants, therefore, filed their written-statement on 24th June, 1955, 
vigorously opposing the suit and stating that the plaintiffs had no copyright 
in Exhibit P-26 (b) to be infringed, any more than thé defendants had a copyright 
in Exhibits D-r and P-27 and other plans of theirs to be infringed, and that even 
if they had any such copyright, Exhibit P-27 was not an infringement of Exhibit 
P-26 (b). They contended that an alleged copyright in a literary work in two di- 
mensions like Exhibit P-26 (6) could not be akin inged by constructing a structure 
in three dimensions, and that the Port Trust would not be infringing any copy- 
right of the plaintiffs either by having the blue-print Exhibit P-27, taken for the 
use of the contractor whose tender had been accepted, or by constructing the ex- 
tension of the harbour in accordance with the lay-out indicated in Exhibit P-27, 
and that the plaintiffs were not entitled to an injunction or damages, and that the 
damages claimed, even if any damages were due, were fantastic. 


-7 The following issues were framed : 
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(1) Have the plaintiffs copyright in the plan Exhibit P-26 (b) as an original literary work ? 

Bae K Is the blue-print Exhibit P-27 a colourable imitation of the plan or drawing Exhibit 
-2 . 

(3) Would defendants infringe the copyright of the plaintiffs, 
icp @), by constructing their harbour in accordance with the lay-out indicated in the plan Exhi- 
it P-27 
(b) by having the blue-print Exhibit P-27 for the use of the contractors, and 
(4) Whether the plaintiffs are entitled to an injunction and or damages, and, if so, in what 
amount ¢ 
Rajagopala Ayyangar, J., heard and decided the suit. After discussing the 
entire evidence, he found, on issue 1, that the plaintiffs had a copyright in the plan 
Exhibit P-26 (b) as an original literary work, within the meaning of section 35 (1) of 
the Copyright Act, as “ literary work ” there includes maps, charts, plans, tables 
and compilations, and Exhibit P-26 (4) must be held to be an original plan, as 
“ original ” in that section does not mean that there should be any element of no- 
velty but only that the work must not have been copied from any work, and that 
it should originate from the author, as per the ruling of Patterson, J., in University 
of London Press, Limited v. University Tutorial Press, Limited’, the principle of the law 
of copyright being merely that one man should not be entitled to appropriate another 
man’s labour, skill or a aie He observed that the plan Exhibit P-26 (6) 
drawn up by the plaintiffs in this case, was the result of expert engineering skill 
brought to bear upon the problem by the plaintiffs and their London consultants, 
and that they had incurred much expense in studying the subject and in acquain- 
ting themselves with the needs of this harbour and in devising means by which the 
best results could be attained at the lowest cost to the defendants, and so, Exhi- 
bit P-26 (b) should be viewed not merely as a few meaningless lines drawn on paper 
but as the embodiment and expression of the highly technical experience, learning 
and skill of the plaintiffs and their technical consultants, entailing much labour 
and cost in producing. Though he felt it somewhat strange that the plaintiffs 
should claim copyright in Exhibit P-26 (b) as an original literary work, as 1t would, 
according to him, more aptly fall within the definition of an “ artisti work ”, and 
as there was no case to his knowledge where copyright had been claimed for a plan 
like this, separately published, still he felt compelled to hold that Exhibit P-26 (b) 
would be an original literary work in view of the definition in section 35 (1) and 
especially as Mr. O.T.G. Nambiar, for the plaintiffs had unequivocally told him 
that the plaintiffs were only claiming copyright in Exhibit P-26 (b) on the fact of 
its being a “‘literary work” under section 35 (1) and not because of its being an “ar- 
tistic work or drawing” under the same section. He added that he did not under- 
stand the learned Advocate-General, who appeared for the defendants, as con- 
testing the position that Exhibit P-26 (b) was not a literary work as defined in sec- 
tion 35 (1). The learned Advocate-General has represented before us, in this appeal, 
that this observation is not quite correct, and that the learned Judge has not 
completely discussed his arguments. He pointed out to us that he had deliberately 
stated, in paragraph 19 of the written statement : 
“The plaintiffs’ lay-out, Exhibit A (the present Exhibit P-26 (b) can have no more copyright than any 
of defendants’ lay-outs, and the defendants state that none of these lay-out plans can be the subject- 
matter of copyright” 
though the passage relied’ on by him does not cover wholly the point 
discussed by Rajagopala Ayyangar, J. On issue 2, Rajagopala Ayyangar, J., 
held that the defendants had not infringed the copyright of the plaintiffs in Exhi- 
bit P-26 (b) by producing their blue-print Exhibit P-27. On issue 3 (a) he held 
that the defendants could never infringe a literary work in two dimensions like 
Exhibit P-26 (6) by constructing a harbour extension in three dimensions. On 
issue 3 (b) he held that the defendants had not infringed any copyright of the plain- 
tiffs in Exhibit P-26 (6) by having the blue-print Exhibit P-27, taken for the use 
of.the contracts, for constructing their harbour in accordance with the lay-out in- 
dicated in the plan Exhibit P-27. He was of opinion that Exhibit P-27 was not 
a copy or colourable imitation of Exhibit P-26 (b), but substantially only a revision 
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to the defendants’ own plans like Exhibit D-1 prepared far earlier than Exhibit 
P26 (b) though the revision might be due to being struck by one feature (regarding 
the situation,of the coal berth and the ore berth) in those old plans being repeated 
in Exhibit P-26 (b), realising, therefore, the convenience and the soundness of that 
feature, and perhaps also taking two ideas from Exhibit P-26 (6), viz., of building 
the ore berth on the sand-filled portion of the ground, instead of on the pier, and 
using mobile coal-hoppers, instead of fixed coal-hoppers thus making it possible to 
reduce the width of the spur and reduce the cost. He held, on issue 4, that, as 
Exhibit P-27 was not a copy or colourable imitation of Exhibit P-27 (b), the plain- 
tiffs would not be entitled either to the injunction asked for by them, or to damages. 
He added that if he had reached the conclusion that the blue-print Exhibit P-27 
was a copy or colourable imitation of Exhibit P-26 (b), he would have upheld the 
plaintiffs’ claim regarding that portion, and would have had then to consider the 
relief to be granted, and this would then have to be done in the light of the circum- 
tance that the blue-print was incidental to and in furtherance of a construction 
which the defendants had a right to erect, but that he was relieved of that task by 
reason of his finding that the blue-print plan in Exhibit P-27 was not a copy or 
a colourable imitation of Exhibit P-26 (6). Regarding the damages, he held that 
the plaintiffs’ claim was in any event excessive, and that if he had come to the 
conclusion that the plan Exhibit P-26 (b), as a “literary work” had been infringed 
by Exhibit P-27, he would have assessed the damages, at the most, at Rs. 5,000, as 
the travelling expenses, etc., referred to b} Mr. O.T.G. Nambiar, for the plaintiffs, 
making the plaintiffs claim Rs. 2,50,000, or 2$ per cent. of the one crore estimated 
as the cost of construction, were incurred for the purpose of putting in a tender and 
getting this big contract, and not merely for the purpose of preparing Exhibit P-26 
(b). He quoted with approval the observation of Uthwatt, J., in Meikle v. Maufet 
“copyright is not the sickle which reaps an architect’s profits’, and added that in 
this case the damages were claimed as for breach of a non-existent contract. He 
observed that his finding on the quantum of damages was merely of academic 
interest, as he was not going to award any damages, since there was no infringement 
of copyright at all in this case. 


In the end, therefore, he dismissed the plaintiffs’ suit with costs. * 


We have perused the entire records, and heard Mr. O. T. G. Nambiar, the 
learned Advocate for the appellants, and the learned Advocate-General, for the 
respondents, the Madras Port Trust. Though the learned Advocate-General 
was taken by Rajagopala Ayyangar, J., not to have seriously disputed the position. 
that a plan like Exhibit P-26 (b) would be “an original literary work” within the 
meaning of section 1 read with section 35 (1) of the First Schedule, of the Indian 
Copyright Act, the learned Advocate-General stated before us that he was con- 
testing that point seriously and especially the alleged copyright in an isolated plan, 
like Exhibit P-26 (b) for an architectural or structural work, like this harbour ex- 
tensions, to be executed on another’s land, and merely a modification of the ori- 
ginal plan, Exhibit P-26 (a), supplied by the Port Trust itself, the main modifications 
being found in Exhibit D-r and other plans of the defendants, prepared earlier. 
He pointed out how even Rajagopala Ayyangar, J., had observed that the 
result of holding a plan like Exhibit P-26 (b) to be “ litetary work ”?” would be some- 
what odd, that he felt himself compelled, by the definition in section 35 (1) of 
Schedule 1, to hold that the plaintiffs were entitled to copyright in the plan as an 
original literary work, and that Mr. O.T.G. Nambiar had purposely not stressed 
any copyright in the plan as an artistic work or drawing for erecting an architectural 
work of art ; obviously because, under section 35(1) of Schedule 1, the protection 
afforded by the Copyright Act to artistic works and architectural works of art would 
be confined to the artistic character and design, and would not extend to processes 
or methods of the construction. 


After hearing elaborate arguments on both sides, we are clearly of opiniom 
that Rajagopala Ayyangar, J., in the suit, and Krishnaswami Nayudu, J., in Appli- 
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cation No. 1882 of 1955, were right in holding that the plan Exhibit P. 26 (b) would 
be “ an original literary work ” entitled to copyright under section 35 (1) of Sche- 
dule 1, read with section 1 of that schedule, of the Indian Copyright Act. Firstly, 
Section 35 (1) of Schedule 1 expressly says “literary work includes maps, charts, 
plans, tables and compilations.” ‘The fact that some plans may come under the head 
“artistic work” if the drawing has got an artistic character and design, will not pre- 
vent plans coming under the definition of “literary work” and getting the larger 
protection afforded by the Copyright Act. ‘‘Architectural work of art”? has been 
defined in section 35 (1) of Schedule 1 as “ any building or structure having an 
artistic character or design’, and, obviously, will not include mere plans for the 
architectural work, which will be, however, covered by the copyright afforded to 
original literary works under section 35 (1). 


There are many cases which have held that plans and maps will be “original 
literary works” under section 35 (1) despite its looking a bit odd that maps and 
pa should be “literary works”, especially in singles. In Faden v. Stockdale}, it was 

eld that maps complied from "the best authorities, after incurring considerable 
expenses, were subject to copyright; in Mathewson v. Stockdale®, the Lord 
Chancellor, Lord Erskine, has held that there can be copyright in a map of the 
island of St. Domingo prepared with considerable expense, or in a chart of the Eng- 
lish Channel showing the various depths, or in an East India Calendar or Directory 
as there was some small element of originality and great industry. He observed : 

“I admit that no one can monopolise such subjects as the English Channel, the island of St. 

Domingo, or the events of the world and every man may take what is useful from the original work ; 
improve, add, and give to the public the whole comprising the original work with the A and 
improvements, and in such a case there is no invasion of any right . . - The roads were 
there ; the distances are the same ; all these things must be the same. Error cannot be introduced 
for the sake of originality. The charts r resenting 25 fathoms water where there was dry land would 
have wrecked the mariner,,..If a man from his situation having access to the repositories in the 
India House has, by considerable a vera and labour, procured with correctness all the names and 
appointments on the Indian establishment, he has a copyright in that individual pia though he 
has none in the general subject”. 
In Wilkins v. Atkin’, it was held that there can be a copyright in an individual 
work called «The Antiquities of Magna Groeqia” containing several prints and 
dra , because of the great expense, industry and skill spent. In Standard v. Lee’, 
copyrig t was held to exist in a plan showing a bird’s-eye-view of France and 
Germany during the Franco-German War of 1870-1871 as it was prepared with 
great skill and after considerable industry and expense. In Standard v. Harrison", 
it was held that there was copyright in a plan of Paris and its environs, published 
during the Franco-German War with skill and after great industry andexpense. In 
Chabot v. Davies®, it was held that a blue-print plan together with an elevation of a 
shop-front and an estimate for the work, given by the plaintiff to the defendants 
would be an “original literary work” within section 35 (1) of Copyright Act of 
rgi1, and that the copyright in the pai was infringed by the Actendahts 
authorising its reproduction by the shop-front. In Meikle v. Maufe’, it was held 
that there was a copyright in the plan prepared by the architect for the building, 
an original literary work, though there might also be a copyright in the artistic 
design and character of the building, as an architectural .work of art, when 
subsequently directed. 


The cases relied on by the learned Advocate-General to the contrary, will not 
show that a plan like Exhibit P-26 (b) will not be a literary work under section 35 
(1). In Hollinrake v. Trusswell®, the Court of Appeal, no doubt, held that a card- 
board pattern sleeve containing upon it scales, figures and descriptive words for 
adapting it to sleeves of any dimensions, was not capable of copyright as a map 
chart or plan, reversing the judgment of Wright, J., in Hollinrake v. Trusswell® 


I. 13 Dig. No. 66. 
2. 13 Sa Jun. 270 : 33 E.R. 103. 
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though they held that it might be the subject-matter of a patent as an instrument 
og tool. Wright, J., had held that the card-board pattern sleeve, with figures and 
scale, would amount to a map, chart or plan, and would be a “literary work” though 
it had no literary merit in the popular sense of the term, or any literary character 
at all, adding that to insist on literary merit or literary character would be taking too 
narrow a view of the par “ literary work ” in section 35 (1). His view was over- 
ruled by the Court of Appeal. Butit will be noticed that it was a card-board pattern 
or model of a sleeve, and in three dimensions, and was not what anyone would take 
to be a plan or map or chart in two dimensions. So, that ruling will not help the 
learned Advocate-General. The next ruling relied on was Davies v. Commiiti & Son’. 
It was held there that the face of a barometer, although containing a letter-press, 
would not be a book or literary work. There too, it is obvious that it was a thing 
in three dimensions and nobody would ever call such a thing a map or chart or plan 
in two dimensions. 

All the leading and authoritative text-book writers on copyright law are also 
agreed that a map, chart or plan will be “an original literary work” under section 
35 (1), and that they can have the benefit of the extended copyright protection 
under section 35 (1). In Halsbury’s Laws of England (grd edition), volume 8, 
page 376, it is stated : 

“ The expression ‘ literary work’ also includes maps, charts, plans, tables and compilations. 
‘The change of description of the works to be protected, brought about by the Copyright Act, 1911, 
from books to literary works, has not cut down or altered to his detriment the rights of a person 
claiming copyright ”. 

In a footnote, on page 420 of the same volume, it is stated that the Crown will have 
the copyright in charts and ordnance maps got prepared for it. 


Macgillivray says, at page 26, of his “Law of Copyright” : 


“Maps, charts and plans are expressly included in the definition of a book. If incorporated 
in a volume, they will be protected with the rest of the volume under its general title; if published 
“separately, they will be protected as books by themselves. The meaning of ‘maps’, etc., will be 
literally construed; but it must be something which in itself conveys information to the person study- 
ing it. Davey, L.J., in speaking of maps, said, ‘I agree...... that a map is not confined to what is 
‘popularly known as a map—namely, as a geographical map; and that a chart is not confined to 
what is popularly called a chart—namely, a map of a portion of the seas showing the rocks, soundings 
and such like information for the use of navigators....There may no doubt be an anatomical and 
physiological plan showing the structure and distribution of the muscles and bones of the human 
arm, or any other part of the human frame, which would be protected by the Copyright Act”. 


We have no hesitation, therefore, in holding that Exhibit P-26 (b) will be a 

lan falling within the definition of a “literary work” under section 35 (1) of 

Schedule 1. “Maps” and “plans” in section 35 (1) need not be of existing things, 

like St. Domingo, the English Channel and muscles and can includes plans like 
Exhibit P-26 (b) and even imaginary plans like the way to heaven, if original. 


The learned Advocate-General then urged that, even so, Exhibit P-26 (b) 
would not be an original literary work, within the meaning of section 1 (1) of Sche- 
dule 1 of the Copyright Act, as there is little or no originality in Exhibit P-26 (b) 
which was based on Exhibit P-26 (a), the Port Trust plan annexed to the-notice 
-calling for tenders, and was only a slight modificatiorr of it, even the modification 
being borrowed from Exhibit D-1. Mr. O.T.G. Nambiar urged that neither original 
thought nor original research is essential for claiming ‘a literary’ work to be original 
under section 1 of Schedule, 1, and that standard of originality required is a very 
low one, and had been complied with in the case of Exhibit P-26 (6) which was not 
a mere copy of Exhibit P-26 (a) but involved some little originality, however little 
it may be. We agree. Patterson, Je has said in University of London Press, Limited 
v. University Tutorial Press, Lamited*: 

“The word ‘priginal ’ does not, in this connection, mean that the work must be the expression 
of original or inventive thought. Copyright Acts are not concerned with the originality of ideas, 
but with the expression of thought in print or writmg. The originality which is required relates - 
to the expression of thought, but the Act does not require that the expression must be ın an original 
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or novel form but that the work must not be copied from any work—that it should originate from 
the author ”., ` 
In that case copyright was held to exist in examination papers set ky examiners- 
which were held to be original literary work. In Lewis v. Fullerton, it was held that 
there was a copyright in a topographical dictionary of England, though the amount 
of originality in it was very little. In Longman v. Winchester*, a Court calendar, 
containing a microscopical amount of originality, was held to be capable of bovine 
copyright. It has been held that there is copyright in mathematical tables an 
compilations, and even in law reports, where the originality is next to nil, consisting 
merely in selecting the cases to be reported and in arranging them in a particular 
order. The only case where it has been held that there is no originality is in a faith- 
ful and slavish copy of a written document. As Exhibit P-26 (b) differs in three 
different respects, mentioned above, from Exhibit P-26 (a), and as copying from 
Exhibit D-1 is not proved it is clear that there is in it that modicum of originality re- 
quired to make it “an original literary work” within the definition in section 35 
(1) of Schedule 1 : : 

It was next contended by the learned Advocate-General that there cannot be 
any copyright in a plan like Exhibit P-26 (b) regarding a structure to be erected. 
on another’s land and having no value by itself for reproduction, as nobody would 
be interested in buying copies of such a plan or reproducing it. We cannot agree. 
Copyright is, no doubt, the sole right to produce or reproduce a work which is 
capable of being the subject of copyright protection, or any substantial part there- 
of, in any material form whatsoever. But the right to reproduce is enough to sus- 
tain copyright. Actual reproduction is not necessary, much less profits by repro- 
ducing the plan. Even unpublished works have copyright. It is clear from Chabot 
v. Davies?, that there can be copyright in a plan prepared for a shop-front to be 
erected on another’s land, and that the copyright in the plan can be “an origi 
literary work” Meikle v. Maufe*, shows that there is copyright in the plan submitted: 
by the architect for erecting a building on another’s land, besides copyright in the 
artistic design and character of the architectural work when the building is erected.. 
So, this contention of the learned Advocate-General cannot stand. 


Nor can his contention that the plan Exhibit P-26 (b) is of no economic value,. 
based on the observations in Bradbury v. Hotten®, and Hanfstaengl v. Smith and Sons, 
as nobody in the world will be interested in buying copies of Exhibit P-26 (5), stand. 
Economic value is irrelevant when considering copyright. Some priceless thi 
are not valued at the time, like Goldsmith’s “Vicar of Wakefield” and Fitzgerald's 
“Omar Khayyam”. Besides Exhibit P-26 (b) cost thousands of rupees to make,. 
and that may become relevant in a suit based on quantum merutt. 


The fact that the structure or construction as per Exhibit P-26 (b) has not. 
been actually erected and that the plaintiffs will not be able to erect it, as their 
tender has been rejected, will also be no reason for rejecting their claim to copy- 
right in Exhibit P-26 (b) as an original literary work. In Stannard v. Harrison’, it 
has been held that copyright may exist in the designor or inventor of a plan,, 
though he may not himself be able;to execute it. 


Now we shall consider thè argument of Mr. Nambiar, for the appellants, that 
Rajagopala Ayyangar, J., went wrong in holding that the defendants could not 
infringe the copyright of the plaintiffs in Exhibit P-26 (b). as a literary work by 
constructing the harbour extension in accordance with the lay-out indicated in 
the plan, Exhibit P-27, even if Exhibit P-27 is a copy in substance of Exhibit P-26 
(b), as no three-dimensional work like the structures to be erected in the harbour 
extension, could be an infringement of a two-dimensional plan and original literary 
work, like Exhibit P-26 (4), and that such structures would infringe only an artistic: 

a a ea 
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or architectural copyright, if any, in Exhibit P-26 (b), and that an injunction res- 
training the defendants from proceeding with the constructions of the harbour 
extension as per Exhibit P-27, even if it is a copy of Exhibit P-26 (b), could never 
be granted. He relied on the ruling in Chabot v. Davies}, for this argument as also 
on the rulings in King Features Syndicate Inc. v. O. & M. Kleeman, Lid.}, 
and Bradbury Agnew and Co v. Day.2 We are of opinion that these rulings 
will not help the appellants, and that Rajagopala Ayyangar, J., is perfectly 
right in holding that a building in three dimensions based on a plan in two dimen- 
sions and amounting only to an original literary work will not amount to an in- . 
fringement of copyright and cannot be the subject-matter of a suit for injunction. 
In Chabot v. Dames, the facts were briefly these. The plaintiff, Chabot, was a 
designor and fitter of shop-fronts and the like. The defendants were partners 
carrying on business as purveyors to the public of cooked fish and vegetables. On 
August 27, 1935, the plaintiff sent to the defendants a blue-print which was a 
plan and an elevation for a new shop-front for a fish and chips shop intended to be 
constructed by the defendants. The estimate of the works came to about £400. 
The plaintiff heard nothing about the decision of the defendants regarding the plan 
and the estimate submitted by him. But, in October that year, he saw the new 
shop-front of the defendants based on his plan, erected by another firm. So, the 
plaintiff brought the suit for damages. The defendants contended that the shop- 
front in three dimensions could not be said to be a reproduction of the plaintiff’s. 
plan in two dimensions and so would not amount to an infringement of the plan 
as a original literary work. It was held that the shop-front was a reproduction 
of the design in the plan, as the defendants themselves admitted that the plan and 
elevation of the plaintiff were handed over to the firm which constructed the shop- 
front, and as the design in the plaintiff’s plan, when compared with the photograph 
of the shop-front, irresistibly led to the inference that the shop-front had been con- 
structed on the basis of the plan, and had adopted its design and character, and 
so there would be breach of copyright of the plaintiff in the plan, as copyright means 
the sole right to produce or reproduce a work or any substantial part thereof in any 
material form whatsoever without the permission of the owner of the plan. Though 
it was held that the plan was “an original literary work” covered by the extended 
copyright, the decision holding that there was infringement of copyright, and lia- 
bility to pay damages for it, seems to have been reached on the footing that the plan 
was an artistic work of drawing regarding a proposed architectural work of art,. 
and that even the limited copyright in respect of its artistic character and design, 
apart from the processes and methods of construction, had been infringed, though 
this matter was not specifically stated. That was also the view of Rajagopala 
Ayyangar, J. We agree with him that in case Chabot v. Davies}, is to be construed 
as a decision that a three-dimensional structure based on a two-dimensional plan 
treated as a literary work would constitute an infringement of copyright in the lite- 
rary work, then that view should be respectfully but emphatically dissented from. 

The following passage in the judgment of Rajagopala Ayyangar, J., will show 
the untenability of the argument of Mr. Nambiar in this respect : 

See bn ise Let us look at the consequences which the acceptance of the argument on behalf” 
of the plaintiffs lead us to. Let us suppose that the places at which a building should be located 
or erected were not contained in a plan or drawing but the author had described in words the arrange- 
ments of rooms in a building ; it would mean that no one could construct a bulding on those lines 
or arrange his rooms in that manner set out in the book, and this would be a most extraordinary 
result which the Copyright Act would have achieved. It was in this context that I asked Mr. Nam- 
biar as to what his submission would be to the following : I have a plot of land on which I intend to 
construct a residential house. Without any reference to me and unasked a person draws a plan 
locating the residential building in one place, the out-house and garages and servant-quarters in 
other places and publishes it. Could I thereafter be prevented from constructing on my property 
buildings in places suggested in that plan ? Mr. Nambiar was also appalled at the result, and ans- 
wered the question in the negative, but he added that that was so because the plan might not be 


‘origmal’ but might have arranged the buildings on the basis of matters of common knowledge,. 
whereas in the present case the plaintiffs had contributed their labour, akill, technical knowledge 
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and capital in evolving their plan, Exhibit P-26 (6). ‘I do not agree that this sufficiently meets the 

int, regard being had to the connotation of ‘ original’ in this context. Simuar instances might 
be multiplied as regards the result of holding that there might be an infringement of literary co ai 
right by reproduction of structures ın the places indicated in the plan. For instances%a City Council 
might be contemplating an expansion of the city ın a particular locality. It cannot be that an archi- 
tect or an engineer by drawing up alternative plans unasked, showing where roads might be con- 
veniently laid, acquires a copyright in such a plan and can successfully prevent the corporation from 
constructing those roads in any of those places but must needs employ that architect or engineer to 
effect the construction. The interpretation contended for by learned counsel for the plaintiffs would 
result in the creation of a novel type of monopoly never withm the contemplation of the Copyright 
Act of 1911. In my opinion, a construction which would lead to such inconvenient and absurd results 
has necessarily to be rejected, for to adopt it would be to make copyright an instrument of oppres- 
sion and extortion. As Lindley, L.J., said in Hanfastangal v. Empire Palace1, though in a slightly 
different context, ‘I am asked to put upon the Copyright Act a construction which was never dreamt 
of when it was passed and which it does not really bear’. 


By treating the plans, however, as works of art, there will be no difficulty in construing the sec- 
tion without producing absurd results. So construed, the artistic character or design, as shown by 
the elevation and the plan, would be protected, and the public would be prevented from copying only 
such artistic work because in such an event section 35 expressly limits copyright to the artistic character 
and design of the building. There is no complaint that the structures which the defendants would 
be constructing would in their appearance copy the artistic character or design as disclosed in the plain- 
tiff’s plan, and indeed the plaintiff’s plans do not include any elevation to sustain any such claim. 
If these are not copied, there would be no infringement of artistic copyright”. 


Rajagopala Ayyangar, J, pointed out another absurd result of agreeing with 
the view propounded by Mr. Nambiar, vig., that under section 7 of Schedule I, all 
infringing copies of an original literary work should be deemed to be the property 
of the owner of the copyright, and he would have a right to take proceedings for 
the recovery of the possession thereof, and that even Mr. Nambiar did not contend 
that the buildings, when erected as per the plan is Exhibit P-26 (b), would be the 
property of the plaintiffs, the owners of the copyright in Exhibit P-26 (b) as an 
original literary work and should be handed over to them. Indeed, even the fan- 
tastic claim of the plaintiffs for damages amounted only to Rs. 2,50,000, and they 
never dreamt of claiming the harbour extension costing one crore of rupees, when 
fully constructed. : °. 


Further, thte Copyright Act provides for different extents of copyright for a plan 
regarded as an original literary work, and a plan regarded as an artistic drawing 
or an artistic design of an architectural work of art. The copyright protection 
afforded to a plan as original literary work is far more extensive than the copy- 
right protection afforded to it as an artistic work and an architectural work of art 
whae it is confined to the artistic character and design and will not extend to pro~ 
cesses or methods of construction. We are satisfied that a plan as an original lite- 
rary work should be looked at and compared with anorher plan (A copy is that 
which. comes so near to the original as to suggest the original to every person seeing 
it. Kelsmith, J.) like that in two dimensions, just as a building should be compared 
with a building for infringement of the character or design or an architectural work 
ofart. In Bradbury Agnew Co. v. Day?, the plaintiff Messrs. Bradbury Agnew & Co., 
proprietors of “Punch” claimed from the defendant, Mr. Day, a musical-hall agent 
and proprietor of revues, damages for infringement of their copyright in some car- 
toons called “ Dropping the Pilot ”, “ The World’s Enemy”, dAtter Ten Years ”, 
“ Unconquerable ” and “Bravo, Belgium” and damages of £61-10-0 were awarded 
on the footing that the cartoons in question were works of art consisting of an idea 
and of a design, and that every cartoon as a work of art was entitled to protection 
regarding the design, even though it need have no artistic merit. It was held 
that the design and character had been infringed in that case by the defendants 
reproducing them in his tableaux vivantes. Damages were not awarded for in- 
fringement of the copyright in the cartoons as original literary works. In King Features 
Syndicate Inc. v. O. & M. Kleeman Lid’. the character and design of an artistic work 
popularly known as “‘Popeye, the Sailor” the copyright in which vested in the plain- 
tiffs, had been infringed by the defendants by making Popeye dolls, toys, and broo- 





1. L.R. (1894) 2 Ch. D-r. 3- LR. 1941 H.L. 4U 
2. 32 T.L.R. 349. 


l] BRAITHWAITE & CO. d. TRUSTEES, PORT TRUST (Panchapakesa Ayyar, F.). ‘499 


“ches, and, therefore, damages were awarded to the plaintiffs and an order was 
pec directing the defendants to deliver up the infringing articles for destruction. 
ere too, the sketches and cartoons depicting “ Popeye, the Sailor ” were treated 
as artistic works, and not as original literary works when considering the infringement 
and awarding the damages. As Rajagopala Ayyangar, J., has remarked : 

SuD eu If a literary work describes a piece of dress or the mode of wearing it, or a recipe 
for cookery, it would not be an infringement to wear the dress of that type, or cook that dish for con- 
sumption. 

So, too, if a painting were made of a character in a novel. The reason is that the quality the 
possession of which enables the work to claim literary copyrıghtis not found in the reproduction. 
other words, what is reproduced 1s the idea behind the expression, and not the expression itself.” 

We may add that the same thing will apply to the painting a piece of music, 
‘like thodi or kalyani raga as in the Rajput School of painting, though it will be an 
infringement of literary copyright to dramatise or film a novel, to photograph a 
painting, paint a photograph, etc. 

For all these reasons, we hold that Exhibit P-26 (b) as an original literary work 
would not be infringed by constructing the harbour extension in accordance with 
the lay-out indicated in the plan Exhibit P-27, even if Exhibit P-27 is held to be a 
‘copy of Exhibit P-26 (b) in its essential features. If follows that no injunction can, 
therefore, be granted against the defendants regarding the extension of the harbour 
in accordance with the lay-out indicated in the plan, Exhibit P-27, even if it is 
taken to be an infringement of the plaintiff’s copyright in Exhibit P-26 (b) as an ori- 
ginal literary work. Of course, there are several other weighty reasons in this 
-case for not granting any injunction in favour of the plaintiffs, even if they had a 
right to get an injunction, which they really have not. Firstly the plaintiffs had 
represented to the defendants that the plan and lay-out in Exhibit P-26 (b) was only 
a slight modification of the plan in Exhibit P-26 (a), and they must be held to that 
representation and denied any injunction, even if otherwise entitled to it following 
‘the principle of the rulings in Harnam Singh v. Jamal Pirbhai}, and Lyle Leller v. A 
Lewis and Co (Westminster) Lid.*, where the parties were held to be bound by their 
representatiens and estopped from claiming higher rights which they might have 
otherwise claimed. There is also the fact noted by Krishnaswami Nayudu, J., 
that vital public interest required the extension of the harbour and such interests must 
prevail over the private interests of the plaintiffs even if they are technically en- 
titled to an order of injunction, especially as the plaintiffs could be amply compen- 
:sated for by damages. Thus, an injunction will not be granted against the Govern- 
ment’s rushing lorries to cyclone areas or closing breaches in big irrigation tanks 
.at the instance of a man claiming prior contract. Injunction being an equitable 
remedy can only be granted in cases where he who seeks equity does equity. It 
will never be granted in cases where the hardship to the public is very great and the 

laintiff can be amply compensated by damages. Of course, all this is more or 
ess academic, as we are holding that Exhibit P-27 is not wholly, or in any impor- 
tant point a copy of Exhibit P-26 (b) or an infringement thereof, and that the plain- 
tiffs would not be entitled either to injunction or to damages in the circumstances. 

The next point for determination is whether the plaintiff’s copyright in Exhi- 
bit P-26 (b) as an original literary work, has been infringed by the defendants copy- 
ing it or printing it in Exhibit P-27 as urged by Mr. Nambiar, who said that Raja- 
„gopala Ayyangar, J., went wrong in holding that the plaintiff’s ope in Exhi- 
bit P-26 (b) was not infringed by the defendants by producing ibit P-27, their 
modified blue-print, and that, even if there was such infringement, the damages 
-could not exceed Rs. 5,000 at the most. After scrutinising the entire evidence, we 
are clearly of opinion that Rajagopala Ayyangar, J., is right in both his conclusions. 
Exhibit P-27, no doubt resembles Exhibit P-26 (b), and differs from Exhibit P-26 
(a), in the three points relied on by the plaintiffs and mentioned already. But 
‘despite all that, Exhibit P-27 will not be an infringement of Exhibit P-26 (b). As 
Rajagopala Ayyangar, J., has stated in his judgment, and as is clear from the evi- 
-dence of D.W.1, the Chief Engineer of the Port Trust, several plans were prepared 
by the Port Trust far earlier than Exhibit P-26 (a), including Exhibit D-1, prepared 
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on 28th July, 1952, as is already proved by the evidence of D.W. 1 and the Re- 
gister of Plans referred to by him, and Exhibit D-1 was actually hanging in the 
discussion room when P.W. 1 and Mr. Ostrowski went and discussed, with D.W? 
about the harbour extension in January, 1954, long before Exhibit P-26 (6) came 
into existence. Though P.W. 1 said that he did not notice that plan, it is proved 
beyond all doubt that it was then in the discussion room. D.W. 1 swore that P.W. 1 
must have seen that plan in the discussion room in January, 1954. Whatever that 
be, one great point of originality in Exhibit P-26 (b), claimed by P.W. 1 and the 
plaintifis, was that the positions of the coal berth and the ore berth were altered 
in Exhibit P-26 (b) from their positions in Exhibit 26 (a) with the consequent ad- 
vantages of carrying ore to the harbour and taking away coal from the harbour 
at the same time. The positions of the coal berth and the ore berth in Exhibit 
P-2u (b) were much the same as their positions in Exhibit D-r (plan G.E. 7155) pre- 

ared by the Port Trust. Even P.W. 1 had to admit that the ore berth had a simi- 
far position in Exhibit D-r as in Exhibit P-26 (b). No doubt, their positions had 
been altered for the worse in Exhibit P-26 (a), the later plan of the Port Trust and 
the plan circulated to the contractors along with the tender notice, and it is quite 

ossible that the plaintiffs arrived at the positions of the coal and ore berths shown 
in Exhibit P-26 (b) independently and without seeing Exhibit D-1 and copying the 
positions therefrom. All the same, it is clear that the Port Trust authorities had 
those positions put in the earlier plans by their own independent thinking, unaided by 
the plaintiffs. Even if they reverted to the,original positions on seeing the positions 
in Exhibit P-26 (6) and on realising that the original positions were better, they 
would not be infringing the copyright of the plaintiffs in Exhibit P-26 (4) by doing 
so, as they were only going back to their own original positions and not stealing 
anything from Exhibit P-26 (b), the product of the plaintiff’s brains, industry and 
money. There is also the fact that the plaintiffs were only allowed to make a 
slight modification of the plan and lay-out in Exhibit P-26 (a) under condition No 
11 to the annexure, and that the plaintiffs themselves claimed only to have made 
such a slight modification in all communications of theirs till they knew or heard that 
their tender was rejected and another’s accepted, when alone they camt forth with 
the contention that there was in the plan and lay-out in Exhibit P-26 (6) a great. 
and vital modification of the plan ane lay-out in Exhibit P-26 (a). No doubt, Mr. 
Nambiar may be right in saying that an expression like “slight modification ” 
should be construed in the context, and not interpreted literally. A big financier 
may; for instance tell another big financier, I want a little money, meaning a million 
pounds, though the expression “a little money ”, if construed literally, cannot bear 
that meaning. But, here, we are not merely interpreting a phrase or expression. 
The plaintiffs wanted to submit an alternative plan to that in Exhibit P-26 (a). The 
Chief Engineer of the Madras Port Trust emphatically told P.W. 1 and Mr. 
Ostrowski that the Port Trust authorities and the Chairman would not permit anything 
but a little modification, and the plaintiffs accepted this condition, which was 
embodied in the revised condition No. 11 and they stated specifically, when submit- 
ting their tender and plan, Exhibit P-26 (4), that in the lan Exhibit P-26 (5) they 
had made only a slight modification, and went on repeating this in subsequent corres- 
pondence till they became convinced that they would not get the contract. This 
will show that the so-called big and vital alterations of the plan and lay-out in 
Exhibit P-26 (a) claimed for Exhibit P-26 (b) will boil down only to a slight. 
modification of the original plan and lay-out. Of course, even a slight modification 
in a one-crore plan may be appreciable enough. 


The reduction of the width from 66 feet in Exhibit P-26 (a) to 54 feet in. 
Exhibit P-26 (b), claimed as another great improvement of Exhibit P-26 (a), 
in Exhibit P-26 (b) and Exhibit P-27, by the plaintiffs, will not amount to 
anything grand or original as length and breadth are nothing much to go 
by, and as in one of the previous plans prepared by the defendafits, in April, 
1953, long before ‘Exhibit P-26 (b), the width was 60 feet which is just 
between 66 feet in Exhibit P-26 (a) and 54 feet in Exhibit P-26 (b) as. 
remarked by Rajagopala Ayyangar, J. “The width was also reduced in Exhibit 
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P-26 (b) because of the suggestion of the plaintiffs to use mobile coal-hoppers, instead 
of fixed coal-hoppers. That was an original idea, perhaps suggested by the plain- 
ts to the defendants from their experience of harbours in Turkey. That idea 
is, of courses not in Exhibit P-26 (b) or covered by the proposed contract. It is also 
well settled that there can be no copyright in an idea: See Pike v. Nicholas?. Many 
a man suggests a good idea to his neighbour when he is constructing a building ; 
but that will not make him get copyright either in the idea, or in the part of the 
building based on that idea, 


The contention of the plaintiffs that Exhibit P-27 is practically a copy of Exhi- 
bit P-26 (b), with the difference that itis drawn on twice the scale and has omitted 
the neck of the jetty, cannot stand a moment’s scrutiny in the light of the obser- 
vations above. That was the very reason why P.W. 1 and Mr. Ostrowski had not 
told D.W. 1, the Chief Engineer of the Madras Port Trust, when they saw Exhibit 
P-27 for the first time, that it was a copy of their own plan, Exhibit P-26 (b), and 
that it was illegal and unethical to use it, if any other contractor’s tender was ac- 
cepted. This curious allegation was made only many days later, viz., on 18th 
February, 1955, when the plaintiffs were chagrined at not getting this big contract 
on which they had set their heart. 


Even if there was an infringement of the plaintiff’s copyright in Exhibit P-26 
(6) by the defendant’s blue-print, Exhibit P-27, we entirely agree with Rajagopala 
Ayyangar, J., that the utmost damages that could be given for such infringement 
would be Rs. 5,000. The fabulous amount of Rs. 2,50,000 claimed by P.W. 1, work- 
ing at 2} per cent. on the crore covered by the work for the harbour extension, cannot 
at all be justified on any known basis. There was no contract entered into with 
the plaintiffs by the defendants regarding the construction of this work costing 
one crore, and damages for infringement of the plan cannot be assessed on damages 
for breach of a non-existing contract. It will be remembered that even P.W. 1 
admitted that when he asked D.W. 1 whether the plaintiffs were getting the con- 
tract, he was expressly informed that the question of giving the contract to any of 
the tenderers would be considered and decided on its merits after the examination 
of all the tenders by the Port Trust Committee and the Chairman. Nor can the 
travel expenses of Mr. Ostrowski and P.W. 1 be included in the cost of preparing 
the plan, Exhibit P-26 (b). The plan was prepared not as a plan to be paid for by 
the Port Trust but as an incidental necessity for submitting the plaintiff’s tender 
for this giant contract. It is in the hope of getting this giant contract, and j 
big profits, that P.W. 1 went to England and consulted the Braithwaite Co., London 
and its Chief Engineer and Senior Assistants, and went to Rome to consult Mr. 
Ostrowski. It is with that very object that Mr. Ostrowski and P.W. 1 came to 
Madras and interviewed D.W. 1 and went to Cochin and saw that harbour. Such 
journeys and expenses are all in the game when people try for giant contracts, and all 
the tenderers must have to some extent or other, spent large sums likewise. P.W. 1’s 
statement that Rs. 50,000 or 60,000 were spent in travel expenses and preparation 
of the plan Exhibit P-26 (6) leaving alone the consultation fees to be paid to Braith- 
waite Co., London, and to Mr. Ostrowski, and the salary of P.W. 1 and his assis- 
tants, will not carry the matter further, as all these expenses, even if incurred, were 
incurred in the hope of getting a giant contract, and ¢annot represent the damages 
payable for infringement of the copyright in Exhibit P-26 (b) as a literary work. 
For that infringement, even if infringement is established, a sum of Rs. 5,000 would 
be the utmost that could be given as damages as remarked by Rajagopala Ayyangar, 
J. Damages for such infringement differ from case to case. In Hanfastaengal v. 
Smith and Son*, a farthing damages were awarded. In Chabot v. Davis?, damages of 
hundred guineas were given. In Bradbury Agnew and Co. v. Day*, the damages 
of £61-10-0 were given. In Meikle v. Maufe* damages £150 were given. All these 
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cases were decided in England where the cost of preparing plans, maps, ete., wilh 
be much higher than in India, because of the cost of living and the richness of the- 
people being higher. In India, Rs. 5,000 will be the very utmost which can be 
thought of as damages even if there was an infringement of the plamtiff’s copy-- 
right in Exhibit P-26 (b), as a literary work, by Exhibit P-27. Of course, it is only. 
academic, as we are not going to award a pie damages, since there was no infrin-- 
gement of copyright at all in this case. 


Mr. Nambiar asked whether all the expenditure of thousands of rupees im 
preparing a plan like Exhibit P-26 (4) should go to waste. It often goes to waste 
when the big contract hoped for is not got. Many a poor candidate goes for am 
interview to a distant place like Delhi at his own expense in the hope of getting a 
job which has been advertised. When he does not get the job, he loses the travel 
expenses, and that will be a greater loss to him proportionately than the loss of the 
money spent on Exhibit P-26 (b) to a big company like the plaintiffs. Sometimes, 
plans are called for with a promise of payment commensurate with the merit of” 
the plan, quite irrespective of whether the contract for the work is or is not given 
to the persons submitting the plan. Thus, the Chola King Raja Raja gave various 
prizes to the persons who submitted plans for constructing the Brihadeeswara Tem- 
ple at Tanjore, and for fixing the 80-ton cupola at the top of the 180-feet tower ; 
the Kalinga King gave various prizes to persons who submitted plans and designs 
for erecting the famous black pagoda of the sun at Konarak, jutting a furlong into 
the sea, and for fixing the heavy cupola ‘on the top; and Emperor Shah Jahar 
gave big prices for those, including an Italian, who submitted plans and designs 
for building the Taj. The learned Advocate-General informs us that the Govern- 
ment of India have given prizes up to Rs. 20,000 for plans and designs for the new 
major port of Kandla, according to the merit of each plan. There was, unfor- 
tunately, no offer of such a prize for any plan for this harbour extension by- the 
Madras Port Trust in calling for plans and tenders. Possibly, the extension did’ 
not require great skill and daring like the Tanjore temple, the Konarak temple,. 
the Taj and the Kandla Port. ė 


Mr. Nambiar then urged that, in cases of infringement, there might be a claim. 
for money compensation based on quantum meruit. The learned Advocate-General- 
does not deny that there can be such a claim in suitable cases, as when a man calls 
for a plan, from an architect for constructing a building and the architect submits a 
plan, and the man thereafter constructs the building using that plan, but without 

aying the architect anything for it or giving him the contract, though he knows. 
well, or ought to know, that the architect was not intending to draw the plan 
and give it to him without expectation of payment. He stated that the damages 
awarded in Chabot v. Davies1, might have been based on the quantum meruit prin- 
ciple also, but urged that in the present case the defendants never invited the plain- 
tiffs specifically to submit a plan to them, but only issued a general notice calling 
for tenders and plans, and never utilised the plaintiffs plan Exhibit P-26 (b) for cons- 
tructing the extension, but only utilised their own plans in Exhibits D-1, P-26 (a) and. 
P-27, borrowing merely two ideas from the plaintiffs, viz., the construction of the 
ore-berth on the sand-filled foreshore instead of the pier over the water, and the- 
idea of mobile coal-hoppers, 4nd ideas cannot form the subject-matter of copyright 
even in iliterary work. He also pointed out that the plaintiffs had not made any 
claim for money compensation on the quantum meruit basis in this suit, and that they: 
may be left free, if they so choose, to claim money compensation on the quantum 
meruit basis in future aana Here too, the whole question has become more 
or less academic, as we have held that there is not the slightest infringement of 
the plaintiffs’ copyright in Exhibit P-26 (b), as a liierary work, by the defendants’ 
blue-print, Exhibit P-27 or by the defendant’s intention to construct the harbour: 
extension as per the plan Exhibit P-27. 
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It is clear from the above observations that Rajagopala Ayyangar, J., was 
right in holding that the defendants did not infringe the copyright of the plain- 
tiffs in Exhibit P-26 (5) by giving the blue-print Exhibit P-27 for the use of the 
contractor veho had been given this big contract. 


This appeal deserves to be and is hereby dismissed with costs. 
P.R.N. — Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AY MADRAS. 
PRESENT :—Mr. Justice BASHEER AHMED SAYEED. 


Seethalakshmi Ammal .. Petitioner*® 
y. - 
T.S. Ramachandran and another .. Respondents. 


Court Fees Act (VII of 1870), sectton 7 (iv) (b)—Amendment of valuation for purposes of Court-fee as 
different from value for purposes of jurisdiction—Rule against—If applicable to cases of accounts. ` 
It is true that in a case where the plaintiff bas not initially given any valuation for purposes of 
Court-fee as regards a particular relief, the valuation of such relief for purposes of jurisdiction would 
also govern the valuation for purposes of Court-fee and the plaintiff will not be permitted to reduce 
the value arbitrarily at the appellate stage, even by seeking to amend the plaint, with a view to- 
avoid Court-fee. 


But this rule cannot apply to cases where the plaintiff has once valued his relief or is deemed 
to have valued it for purposes of Court-fee under section 7 (iv) (6). 

In a suit where the relief for accounting between the parties has not been valued for purposes 
of Court-fee due to some misapprehension, the plamtff is entitled to value the same in appeal at 
any arbitrary figure as he would have been entitled to at the initial stage. The plaintiff need not 
pay Court-fee on relief for accounts on the valuation fixed for purposes of jurisdiction. After all 
when the relief for accounting is decreed he will have to pay the Gouri fee on the basis of that decree. 
But for a mererelief of accounting he could not have intended that the Court-fee should be on the 
basis of the same value as he has fixed for purpose of jurisdiction in respect of other reliefs. 


Santhappa Chettiar v. Ramanathan Chettiar, (1955) 2 M.L.J. 408, distinguished. 


. Petition, praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to pass an order allowing amendment of paragraph 
11 of the plaint in O.S. No. 488 of 1951 on the file of the City Civil Court, 
Madras, by substituting the words “the plaintiff values the relief for accounts at 
Rs. 100 under section 7, clause (iv) (b) of the Court-Fees Act.” 


M. Subramania Mudaliar for Messrs. Subramaniam and Rajagopal, for Petitioner. 


V. Ramaswami for Assistant Government Pleader (K. Veeraswamt) on behalf of ° 
the State. f 


The Court made the following 


Orper.—This application is for the relief of amending paragraph 11 of the 
plaint in O.S. No. 488 of 1951 on the file of the City Civil Court, Madras, by,sub- 
stituting the words “ the plaintiff values the relief for account at Rs. 100 under 
section 7, clause 4 (iv) (b) of the Court-Fees Act.” This application is resisted on the 
ground that the point is covered by the decision in S.R.M.AR. S.S.P. Santhappa 
Chettiar v. S.R.M.R.M. Ramanathan Chettiar+, The question is whether this deci- 
sion governs the facts of the present case. In the case cited above, no valuation was 
given for the purpose of Court-fee in the plaint. But contrary to that, in the case 
under review, the plaintiff gave valuation both for the purpose of jurisdiction 
as also for Court-fees. Besides this, he was also permitted in the lower Court to 
amend his plaint by inserting a further clause for relief for accounting between t he 
parties. At that time under some misapprehension, he did not also state as to the 
value of the relief he claimed for the accounting for the purpose of Court-fees. After 
the suit went against him and in appeal stage, he is aggrieved that relief even for- 
the accounting has not been giventohim. For that purpose he seeks to fix the valua- 
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tion of the relief for accounting for the purpose of Court-fees at a sum of Rs. 100 
for purposes of the appeal. This is being objected to by the Government Pleader 
on the ground that in view of the decision referred to above, it is not permissible¢o 
do so. ` Gi 


Nothing could have prevented the petitioner in having inserted an arbitrary 
valuation for the purpose of Court-fee in respect of his relief for accounting between 
‘the parties, when he was permitted to amend the plaint to include the relief for 
accounting. In the decision now under consideration which is relied upon by the 
Government Pleader the question, as to whether the plaintiff, who has once valued 
the relief claimed by him or deemed to have valued the claim for the purpose of 
Court-fees under section 7 (iv) (b) of the Court-Fees Act, has no right to change that 
valuation at any stage even by amendment of thé plaint, has not been finally decided. 


On the facts of this case, I do not think that the plaintiff should be put to the 
hardship of paying the Court-fee on the amount which he has fixed for the purpose 
of jurisdiction. He could not have intended that for a mere relief of accounting, 
the Court-fee should be on the basis of the same value as he had fixed for the purpose 
-of jurisdiction in respect of other reliefs. After all it is just possible that when he 
gets any relief for accounting, he would have to pay Court-fee on the basis of the value 
of money that he might get under any decree that might be passed. That being 
the case, and the question itself having been left open in the decision relied upon by 
the Government Pleader, I think justice of the case requires that the plaintiff- 
petitioner should be allowed to amend the Cout-fees also even as he has been 
allowed to amend the plaint in the lower Court for purposes of relief by inserting 
the substitution which he had prayed for. This petition is, therefore, allowed 
but in the circumstances without costs. 


R.M. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


F Present :—MR. Justice GOVINDA MENON AND MR. Justice BASEER AHMED 
SAYEED. 


Rambrana Guddappa Rai and others „. Appellants* 
J. 
Ramanna Banta and others .. Respondents. 


Practice—Parties to a suit agreeing to abide by the decision of the Court on the issues raised—Effect of — 
If any party could appeal against the decision in such a case. 

_ Whe in proceedings pending before a Court the parties to it agree to accept the Judge’s deci- 
sion as final, the Judge is made a quasi-arbitrator though not bound by the inhibitions of the Indian 
Arbitration Act. In such cases the decision of the Judge is unappealable. While a mere agreement 
between the parties that certain rules of procedure and evidence might be dispensed with may not 
-deprive the right of appeal, if parties agree that a Judge might inspect the property and fix the value 
-of improvements without any further evidence, which is not ordinarily done, and the parties agree 
to abide by the value arrived at by the Judge, itis a case of extra cursum curiae as the decision of the 
‘Court is taken out of the ordinary jurisdiction. Hence the decision cannot be appealed against. 

Appeal against the decree of the Court of the Subordinate Judge of South 
Kanara, dated 12th March, r951 and passed in O.S. No. 200 of 1949. 


T. Krishna Rao and S.Ramayya Nayak, for Appellants 
K. Srinivasa Rao, M.G. Kamath and G.K. Govinda Bhat, for Respondents. 


The Judgment of the Court was delivered by 

Govinda Menon, J.—The appellants in this appeal are defendants 1, 2, 4 and 5 
. in O.S. No. 200 of 1949 on the file of the Court of the Subordinate Judge of South 
Kanara who may be compendiously known as the mortgagees, while the plaintiffs 
1 to 7 and defendants 24 to.26 represent the-family of the-mortgagofs. The other 
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defendants are tenants who have been impleaded as necessary parties to the 
itigation. ‘The action in the Court below was for the redemption of a mortgage 
‘executed by the family of the plaintiffs in favour of the defendants’ family evidenced 
lby ExhibiteA-1 dated 15th June, 1909 for a sum of Rs. 18,999. The mortgage 
was usufructuary in character and the mortgagees were put in possession of the pro- 
perties. It is not necessary for the purpose of this appeal to detail at any length 
with the terms and conditions of the mortgage especially since in the Court below 
the right of the plaintiffs to redeem Exhibit A-1 was not questioned. The main 
contest was with regard to the value of improvements payable to the mortgagees 
in possession which according to their written statement amounted to Rs. 36,290 
and the main issues in the case related to the quantum of compensation for ascer- 
taining which a commissioner had been appointed by the trial Court who sub- 
mitted his report. The report of the commissioner dated 4th June, 1950, is a lengthy 
one and it deals with various matters such as the number of trees in the different 
plots, their size and age and the value to be paid for them. On the whole the 
‘commissioner found that the value of the improvements on redemption would 
amount to Rs. 22,068-14-0. Objections to this report was filed by defendants 1 
to 5 as well as by the plaintiffs. Whereas the defendants claimed enhanced 
value, the plaintiffs submitted that the commissioner’s valuation of the improve- 
ments was very high. The memos. of objection to the commissioner’s report by 
the parties had been forwarded to the commissioner for his remarks and for his 
further report which he submitted on 22nd July, 1950. The various objections 
raised by the plaintiffs were adverted*to and the commissioner submitted his 
remarks on them. 


In this state of things on goth September, 1950, the advocates appearing on 
both sides submitted a joint memo. to the Court which is to the following effect :— 
“The ies submit that they will abide by the decision of the Court on the issue raised in the 


suit, after local inspection and perusal of the documentary evidence in the case. They have no 
oral evidence to be adduced.” 


Mangalore, (Sd.) G. K. Govinda Bhatt, 
goth Septensber, 1950. Advocate for the plaintiffs. 
(Sd.) M. A, Kamath, — , 
Advocate for sixth defendant. 
(Sd) vatucaes 
Advocate for defendants 24 to 26. 

From this, it is seen that neither the plaintiffs nor the defendants affixed their 
Signature to this joint statement but that their advocates on their behalf have signed 
and filed the joint memo. into the Court, There was some dispute at the Bar as 
to whether the parties consented to the filing of this joint statement and the counsel 
appearing before us on both sides did not dispute the fact that each of the advocates 
who had signed the joint statement had the previous consent and approval of his 
qlient or clients for signing the joint memo. and filing it into the Court. We, there- 
fore, take it that with the tacit and express consent of the parties the joint state- 
ment was filed by which the Court was asked to make a local inspection and peruse 
the documentary evidence in the tase before coming to a conclusion and the parties 
agreed to abide by that conclusion. Accordingly, the learned Subordinate Judge 
proceeded to the locality and stayed there for three days, inspected the various items 
of properties thoroughly and made copious notes of his inspection. In the words 
of the learned Judge what happened was as follows :— 

“ Eventually both the parties agreed by joint memo. dated goth September, 1950, that they 
would abide by the decision of the Court on these issues after local mspection and perusal of the 
documentary evidence in this case. This Court thereupon inspected the properties for three 
days in the presence of the parties and their learned advocates and also heard elaborate arguments 
addressed by the learned counsel. No oral evidence was adduced by either party ”, 

The joint memorandum and the notes of local inspection made by the learned 
Subordinate Judge in the presence of the parties and their advocates on'26, 27 and 
28th of January, 1951, form part of the record and the notes of inspection deal in 
extenso with the various details of improvements. The leafned Subordinate Judge: 
thereafter heard the advocates on both sides in Court at great length, and scruti’ 
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nised the documentary evidence in the case in the light of his local inspection. As 
stated already no oral evidence was let in. The learned Subordinate Judge there- 
after delivered judgment by which a preliminary decree was passed for redemption 
of the plaint A schedule properties, and the plaintiffs were allowed ene month’s 
time to deposit into Court the sum of Rs. 18,999 representing the amount under 
Exhibit A-1 and Rs. 5,558-2-0 being the amount fixed towards compensation for 
the improvements effected by the defendants. The result of this preliminary 
decree is that the commissioner’s estimate of improvements, namely Rs. 22,068-14-0: 
was reduced to Rs. 5,558-2-0 by the learned Subordinate Judge. 

Aggrieved by this decision, defendants 1,2,4 and 5 have preferred the present 
appe and here they have confined their claim only to Rs. 10,000 for which de- 

ils have been furnished in the memorandum of appeal. Though details have 

been shown for Rs. 12,466-10-o the claim in the appeal is confined only to- 
Rs. 10,000. 

When the appeal came on for hearing a preliminary objection was taken by 
Mr. G.K. Govinda Bhatt for the plaintiffs, respondents, that no appeal lay for the 
reason. that the order of the learned Subordinate Judge was passed as it were, on the 
consent of the parties and so under section 96 of the Civil Procedure Code the 
appeal is barred. Learned counsel for the appellants contended that the Court 
had not been appointed as an arbitrator but that what his clients wanted was 
only to dispense with oral evidence in the case, leaving the Court to decide the 
matter on a local inspection and after perusing the documentary evidence in the 
case. It is not as if the subject-matter of the suit was taken outside the purview of 
the ordinary jurisdiction of the Court by making the Judge an arbitrator but that 
only a portion of the procedure for an adjudication of the matter was dispensed 
with. 


The question now is what is the interpretation to be put upon the joint memo. 
A further point was raised that since the joint memo. was signed only by the ad- 
vocates, the parties cannot be bound by it. We cannot countenance this argu- 
ment for this reason : the learned Subordinate Judge himself states that during the 
three days of his local inspection in the interior of the district the partiés were pre- 
sent and they co-operated with him in his local inspection. Since it is not disputed 
that the counsel signing the joint memo. had instructions to do the same, we have 
to take it that the joint memo. must be deemed to have been signed as it were by 
the parties themselves, though actually their signature do not appear on the face 
of it. What is the meaning to be given to the first sentence in the joint memo. that 

“ the parties submit that they will abide by the decision of the Court on the issues raised in 
the suit, after local inspection and perusal of the documentary evidence in the case ? ” 

A correct interpretation of this statement would depend toa very large 
extent on the meaning to be put upon the word, “abide.” 

In Ballentine’s Law Dictionary (2nd edition) the following meanings are given: 

“< To abide ’ means to obey, to comply with, to perform, to execute, to conform to, to abide: 
by the judgment or order of the Court”’. 

In Ramanatha Ayyar’s “ The Law Lexicon of British India ” the meanings 
given for the word “To abide” are :— 
to await, to acquiesce in, to conform to, to accept as valid, to take the consequence of ag 


in the phrase to abide by an award ofan arbitrator, to perform, to execute, to conform to as in the 
phrase to abide by the judgment of a Court. 

In Halsburys Laws of England (2nd edition), Vol. 1, (Lord Hailsham) at 
page 624 there is the following statement :— 

“ When in proceedings pending before the Court the parties agree to accept the A 
sion as final itis stated that they thereby constitute the Judge a güasicar birtok. e oF 
such an agreement is that the decision of the Judge is unappealable and cannot be questioned in 
any way but the Judge is not thereby really placed in the position of an arbitrator and his decision 
is not and does not in any way resemble an award ”. ` 

. . . e 

From these extracts it is clear that when the parties agreed to abide by the 
decision of the learned Stbordinate Judge, their intention was to obey or to comply- 
with it without questioning its correctness or validity. If that is so, it is not opem 
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to anyone of them later on when the decision went against him to turn round and 
say that such a decision is not binding on him. The real position is, as stated in 
Hralsbury’s Laws of England, Vol. 1, the Judge is made a quasi-arbitrator though 
not bound bY any of the inhibitions of the Indian Arbitration Act. 


According to Mr. T. Krishna Rao, learned counsel for the appellants, what the 
learned Subordinate Judge was asked to do is what is strictly within his jurisdiction 
and not anything beyond it and if the act of the Judge can be brought within the 
confines of his jurisdiction, then it should be deemed to be that of a Court, in which 
case an appeal would lie from it ; but if what he had done is beyond the jurisdiction 
of the Court, then the Judge becomes an arbitrator and no appeal will lie against 
his decision. The power should therefore, be specifically mentioned in the memo. 
As stated in some of the cases on the subject, the expression used is whether the 
Court acted extra cursum curiae. In our view the learned Subordinate Judge has 
been made a quasi-arbitrator and therefore his decision, which is not an award 
in the sense in which it is understood under the Indian Arbitration Act, will be 
binding on the parties. We need not consider at any length the English cases 
on the point but may refer to the decision in Pisani v. Attorney-General for Gibraltor' 
and In re Durbam and Building Society? In Nidamartht Mukkantt v. Thammana Ramayya® 
a similar memo. by which the parties agreed to abide by the decision of the Court. 
was construed by a Bench of this Court as constituting the District Munsif as an 
arbitrator. The Exact terms of the document are : 

“ Both parties will abide by tae decision ofthe Court that may be passed as it chooses after perus- 
ing the documents filed by both parties and all the records in the said suit and after measuring the 


sites and inspecting marks, etc., which are thereon. Therefore both parties will abide by the 
decision which the Court may be pleased to pass as its final decision. $a. E 3 


We are of the opinion that there is great resemlance between the consent 
memo. filed in Nidamarthi Mukkanti v. Thammana Ramayya? and the joint statement 
filed in the present case. 


There has been a large body of case-law interpreting such agreements some- 
times as barring an appeal against the decision on such a consent memo. and some- 
times holding that an appeal lies against it. We may refer in this connection to the 
decisions in Chengalvaroya Chetti v. Raghava Ramanuja Doss*; Sankaranarayana Pillat 
v. Ramaswamiah Pillai ; Venkata Somayajulu v. Venkanna® ; Md. Ishaq v. Balamukund? y 
Raghubir Saran Das v. Ramdas*. How such agreements will have to be looked into 
and interpreted is laid down both in Sankanarayana Pillai v. Ramaswamiah Pillai "gand. 
Venkata Somayajulu v. Venkanna®. In the latter case the headnote runs as follows : 


“Ifa proceeding is extra cursum curiae the decision is in the nature of a consent order and generally 
the right of appeal against it is barred. Ifon the other hand, the proceeding is not extra cursum curiae 
unless there is a clear waiver of the right, the right of appeal will not be lost, in that case the persor 
who contends that no appeal will lie must clearly show that the right has cither expressly or by 
necessary implication been given up ”. 


Therefore what we have to decide is whether the parties intended to depart 
from the ordinary practice and constitute the Judge as a quasi-arbitrator. 


It is not necessary to traverse at length the various cases referred to above but 
we shall consider the recent decision in Kunjammal w. Rajagopala Ayyar®, where 
Rajamannar, C.J. and Rajagopalan, J., after considering the earlier cases have 
held as follows : 


“A mere agreement between the parties that the Court may dispense with certain rules of proce- 
dure and evidence without giving up the right of appeal does not deprive the parties of the right of 
appeal but it is a question of fact in each case whether the circumstances merely amounted to devia- 
tion more or less from the ordinary procedure or whether the agreement between the parties{was that 
the Court should give a decision more in the nature of an award than an adjudication on the evidence 


L.R. (1874) 5 P.G. (Appeal Cases) 516. 6. (1934) 66 M.L.J. 622 : LL.R. 58 Mad. 31-1 
L.R. (1871) 7 Cb. (Appeal Cases) 45. . z A.LR. 1929 All. 116. 

1902) LL R. 26 Mad. 76. ALR. 1925 All. 348. 

1918) 37 M.L.J. 100. 9. (1948) 2 M.L.J. 291. 

1922) 44 M.L.J. 258 : LL.R. 47 Mad. 39. 
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in the case, complete or incomplete and the intention can only be ascertained by the events which 
happened in a partcular case ”. 

We are in entire agreement with the expression of opinion contained in this 
case. That being the case, the question is one of fact to be decided ¢rom the cir- 
cumstances and conduct of the parties. It is unusual to request a Subordinate Judge 
to proceed to a place far away from the Court house and make an inspection of 
large stretches of arecanut and other gardens for deciding the value of compensation 
payable and it is still more unusual that in the ordinary circumstances any Judicial 
Officer would spend three days of his working time inspecting the properties for 
P se of ascertaining the value of improvements. Since the parties agreed to 
conform to or abide by the decision arrived at by the learned Subordinate Judge 
after inspecting the suit properties, we have no doubt, whatever, that he was consti- 
tuted something in the nature of a quasi-arbitrator. Ordinarily, it is not possible 
to fix the value of arecanut, cocoanut and other fruit bearing trees without oral 
evidence which has been waived in this case. It seems to us, therefore, that by 
their joint statement, dated goth September, 1950 and their subsequent conduct 
the parties took the case outside the ordinary jurisdiction of the sub-Court and that 
being the case it is a case of extra cursum curiae. In these circumstances an appeal 
to this Court against the decision of the Subordinate Judge is incompetent. The 
appeal fails and is dismissed. 

R.M. —_— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. Justice Govmpa MENON AND Mr. Justice RAMASWAMI. 


C.V.R.M. Ramaswami Chettiar and others .. Appellanis* 
i v. 
P. Jeevarathnammal -. Respondent. 


Contract—Deposit—Depositor taking a promissory note for the amount dus—If extinguishes the character 
of depostt—Cause of action under the original Toes When could revwe. y 

It is a general principle of law that one simple executory contract does not ex#inguish another 
for which it is substituted and negotiable securities form no exception to this. A promissory note 
executed by a deBto: does not discharge the precedent debt for which it was given unless such be the 
agreement of the parties. The creditor may return the note when dishonoured by non-payment 
and proceed upon the original debt. The giving of a negotiable security by a debtor to the creditor 
for a debt already due operates prima fane only as a conditional payment and not as a satisfaction of 
the debt unless the parties agree to treat ıt as such. The execttion of a promissory note does not 
extinguish the original relationship that exists beween the parties under the earlier transaction. 


Where a plaintiff deposits money with a banker and subsequently takes a promissory note as 
security the moneys due under the deposit and also becomes a mortgagee under an equitable 
mortgage it cannot be conclusively held that the plaintiff has waived her legal rights that would 
enure to her because of the original relationship of the depositor and depositec. 

Appeal against the decree and judgment of the Court of the Subordinate Judge 
of Devakottai dated roth August, 1951, in O.S. No. 182 of 1949. 


R. Gopalaswamy Ayyangar and N. Venkatachalam for Appellants. 
C. A. Vaidtalingam, T. Venkatadri and K. Sanjeevi Naidu for Respondents. 
The Judgment of the Gourt was delivered by 


Govinda Menon, 7.—Defendants in O.S. No. 182 of 1949 on the file of 
the Sub-Court of Devakottai are members of a Hindu joint family belonging 
to the Nattukottai Chettiar community, being the sons of one Venkatachalam 
Chettiar who was doing banking business in Kanadukathan, Ramanathapuram 
district, as well as in various other places in Burma. The suit against’ 
them was for recovery of a sum of Rs. 23,689-4-3 being the amount due 
under an alleged deposit account with interest thereon. The plaintiff alleged 
that she was Hacer he Burma with her husband from about „1920 till she 


Jeft it in 1933 and that during the period of her residence there, she bepa me 


* Appeal No. 383 of 1952. 7 2 Ist August, 1956.. 
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a customer of the C.V.R.M. Bank at Burma which was the defendants’ family 
fym doing banking business and opened a deposit account, depositing for interest 
. all the moneys she had been saving from time to time. All the amounts deposited 
by her were entered in a pass book and the total of the amounts in deposit was 
ascertained to be Rs. 22,000 in all in February, 1932 and the deposit account was 
continued, the same being cerdited in the accounts as a fresh deposit carrying 
Rangoon nadappu rate of interest repayable to the plaintiff whenever demanded. 
While such a relationship of depositor and depositee was subsisting, collateral to 
it by way of further security without detriment to such relationship, the defendants’. 
family bank created a mortgage of certain specific immovable properties in Burma 
by deposit of title deeds in Rangoon in 193. It is alleged that the properties 
belonged to the said business in Rangoon and the said collateral mortgage security 
is still subsisting and continuing. The bank had also been executing from time 
to time by way of additional collateral security periodically, pronotes for some 
round figures signed by any one of the defendants or by the agent of the firm at, 
Rangoon and the last of the security documents was a deposit letter executed by 
the third defendant on behalf of the family firm in favour of the plaintiff for a sum 
of Rs. 25,000 on 23rd April, 1941. Subsequently a fresh deposit agreement as 
shown by the statement of account up to 12th April, 1941, was also created for a 
sum of Rs. 25,654-2-0 bearing Rangoon Nadappu rate of interest. Subsequent 
to this the following amounts were paid, viz., Rs. 2,154-2-0 on 23rd April, 1941, 
Rs. 1,000 on 2nd July, 1941 and Rs. 500 ôn 7th March, 1944. After this no further 
payments were made. Demand was made on the defendants for the balance of 
the amount due on 16th September, 1949, but the defendant sent a reply notice 
dated 2oth September, 1949, setting out false defences. The plaintiff also expressed 
her willingness to receive payment in Rangoon if the defendants would name the 
agent if any appointed by them to make payment there. To this notice of demand 
the ‘defendants sent an evasive and false reply. The cause of action arose at Ran- 
goon where the deposit agreement had been made and concluded from February, 
1949 when the demand was made but as the defendants are permanently residing 
in Kanadukathan and as the headquarters of their- business also exists there, the 
suit has been filed in the Devakottai Sub-Court. os j : 


The defendants in their written statement denied the existence of any deposit. 
account as alleged by the plaintiff but stated that there were certain transactions 
between the plaintiff and the defendants’ C.V.R.M. firm at Rangoon and that 
those transactions were finally closed on 14th February, 1932 by payment to the 
plaintiff of a sum of Rs. 924-8-3 in cash. It was further averred that as a result 
of subsequent dealings between the plaintiff and their firm at Rangoon, the firm’s 
agent had executed a promissory note in favour of the plaintiff for Rs. 22,200 on 
14th February, 1932 and by way of collateral security for the said sum an equitable 
mortgage was created in respect of certain properties situate in Burma on 24th, 
February, 1932, by deposit of title deeds with the plaintiff. In these circumstances- 
it was contended that there was no relationship of depositor and depositee existing 
between the plaintiff and the defendants and the claim on the basis of the promis~ 
sory note as well as the right to enforce payment for the mortgage amount per-. 
sonally against the defendants would be barred by lfmitation. It was further al- 
leged that it is because the remedy on the basis of the promissory note is no longer 
enforceable that the plaintiff has invented the story of deposit for the purpose of 
filing a vexatious suit against the defendants. 


On these pleadings the learned Subordinate Judge framed as manyas eleven 
issues the first of which was whether the transaction withthe defendants’ C.V.R.M. 
business was one of deposit payable on demand. The second issue was : Were’ 
the promissory notes or the mortgage on deposit of title deeds made merely col- 
laterally for tfe deposit account or were the independent loans of Rs. 15,000 and_ 
Rs. 5,000 respectively. The third issue related to the question whether the pro- 
missory note for Rs. 22,200 in consolidation thereof was executed: as collateral se=~ 
curity only for the mortgage- amount of Rs..22;2a0. --On these issues the learned 
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Subordinate Judge came to the conclusion that the transaction with the defendants’ 
firm C.V.R.M. was one of deposit payable on demand, that the promissory notes 
or the mortgage on deposit of title deeds were made merely collaterally for the de- 
posit made by the plaintiff from time to time extending for a period of over twenty 
years. It was further found that they were not either independent loans of Rs. 
15,000 and Rs. 5,000 and that the promissory note for Rs. 22,200 was not executed 
as collateral security for the mortgage for Rs. 22,200. On the question covered 
by issues 8 and g whether the Sub-Court at Devakottai had jurisdiction to try the 
suit and whether the plaintiff had cause of action for filing the suit the learned Judge 
held in favour of the plaintiff. Issue No. 7 was whether the suit was barred by 
limitation. The finding of the learned Subordinate Judge on this issue was that 
for the reasons given by him while discussing issues 1 to 3 the plaintiff’s suit was 
not barred by limitation. 


On these findings the suit was decreed with costs and aggrieved by that judg- 
ment the defendants have preferred the present appeal. 


The main contention on behalf of the appellants is with regard to the question 
whether the plaintiff was a depositor with defendants’ (Appellant’s) firm. It is 
not disputed that the transactions between the parties originated as deposit by a 
constitutent in a banking firm. Exhibit A-1 is the pass book issued to the plaintiff 
by the Rangoon C.V.R.M. firm. The transactions commenced on rst February, 
1921 and closed on 14th February, 1932. From the several entries noted there, it is 
found that various amounts were deposited by the plaintiff during the relevant period 
of eleven years. The entry against the date 14th February, 1932, is to the effect 
that there was a credit of Rs. 24-8-3 and a debit of Rs. 924-8-3. There can there- 
fore, be no doubt that the transactions were as deposit. Exhibit A-24 relates to 
entries at pages 116 and 1¢7 in the day book No. 5 of the C.V.R.M. firm on 13th 
February, 1932 and 14th February, 1932. There is a credit entry in favour of 
the plaintiff, Jeevarathnammal, for one pronote executed by ‘K’ with interest at 
the nadappu rates for Rs, 22,200. In addition to this entry it is noted that as se- 
curity for the pronote of Rs. 22,200 various title deeds in respect of properties in 
Burma and other places have been handed over to Jeevarathnammal. Obviously 
the intention was to create an equitable mortgage. Mr. Gopalaswami Ayyangar’s 
argument for the appellants is that when once the amount is consolidated and a 
promissory note is executed for that and along with it, title deeds are deposited 
as collateral security the jural relationship of depositor and depositee ceases to exist 
and thereafter the parties stand in the roles of mortgagor and mortgagee with the 
result that the plaintiff has to sue for recovery of the amount due by enforce- 
ment of the mortgage or after relinquishing the security, sue for the amount due 
if the personal remedy is not barred. In any event learned counsel contends that 
the defendants cannot be made liable personally for the sum due. He invokes 
the application of Article 59 of the Limitation Act where it is provided that for 
money lent under an agreement that it shall be payable on demand the period of 
limitation is three years from the time when the loan is made. Contrast is made 
with the language of Article 60 which states that for money deposited under an 
agreement that it shall be payable on demand including money of a customer in 
the hands of his banker so paYable, the period of limitation is three years from the 
time when the demand is made. Comparing the provisions of these two articles’ 
learned counsel contends that in the instant case Article 59 would apply because 
from the date, viz., 23rd April, 1941, when Exhibit A-12 was executed the plaintiff 
has become a promisee under the promissory note and a lender so far as the loan 
is concerned in which case the period of limitation will be only three years from the 
7th of March, 1944, when the endorsement of payment was made. ‘The obser- 
vations of the Judicial Committee in Suleman Haje Ahmed Umar v. Abdulla Haje Rahim- 
tuila, where their Lordship have laid down that the test in deciding whether a 
transaction is a loan or a deposit is by ascertainment from the facts whether there 
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was an obligation on the bailee to seek out the bailor and repay him and whether 
be was to keep the moneys till the bailor asked for them and held that where there 
is no duty og the bailee of the moneys to seek out his bailor and repay him but only 
a duty to repay if and when the bailor requested payment the bailment was a de- 
posit and a suit to recover the moneys will be governed by Article 60 of the Limi- 

tation Act and if the bailment were a loan it would be resonable to expect it to be 
attended by one or other of the things, viz., any security for the alleged loan, any 
receipt in writing, any promissory note, or any agreement as to what rate of interest 
the loan thereto should carry, were called in aid to support the contention that 
when the promissory note was executed and later on collateral security by deposit 
of title deeds was also given the transaction had got transformed into that of a 
loan and the original character of deposit had ceased to exist. 


On the other hand Mr. T. Venkatadri for the respondent invited our attention 
to a large body of case-law to the effect that it is competent for a promisee under 
a negotiable instrument such as a promissory note to fall back upon the original’ 
cause of action and institute a suit on that basis without having recourse to 
any rights and liabilities under the promissory note. Our attention was invited 
to the leading case in Sheik Akbar v. Sheikh Khant, where the learned Judges laid 
down that a suit can be laid on the original cause of action apart from the cause 
of action on the promissory note or any other negotiable instrument. A distinc- 
tion is made between a case where the cause of action for money is complete before 
the execution of the bill or the note itself and where the original cause of action is 
bill or note itself. In the former case it is open to the plaintiff to fall back upon 
the original cause of action. When a promissory note is executed in consideration 
of the money due under an earlier transaction contemporaneous with the advent 
of the note itself the execution of the note operates only as a conditional discharge 
and it is always open to the creditor to fall back upon the original cause of action. 
See the decisions in Jambu Chetty v. Palaniappan Chettiar®, Yarlagadda Veera Raghavayya 
v. Gorantla Ramayya*, Mallayya v. Ramayya*, and Sundararamayya v. Sttamma®, and 
all of whicheare authorities for the position that the mere fact that a promissory 
note was executed will not extinguish the original relationship that exists between’ 
the parties under the earlier transaction. The observations of Biswas, J., in Jyoti» 
Prosad v. Fahor Lal’, to the effect that when a promissory note is executed in consi-. 
deration of an already existing liability the note containing as it does an express: 
promise to repay cannot wipe out the promise to repay which is implied in the loan 
itself, were stressed. It is, therefore, contended that there can be no question of 
any merger of the original consideration in the promissory note so as to make-the 
promissory note the only available cause of action. The liability under the ori-- 
ginal loan being quite independent of the promissory note can no more be extin- 
guished by the execution of a fresh promissory note than an original debt is by substi- 
tution of a new security. A dictum similar to the above is contained in Abdul 
Majid v. Messrs. Ganesh Das Kalooram®. A Full Bench of five Judges in Maung Chit v. 
Roshan N.M.A. Kareem Oomer & Co.%, after discussing a large body of case law has 
laid down that the giving of a negotiable security by a debtor to his creditor operates 
prima facie as a conditional payment only and not as a satisfaction of the debt un- 
less the parties agree to treat it as such. Such a conditional payment is liable to’ 
be defeated on non-payment of the negotiable instrument at maturity. The 
learned Chief Justice formulates various propositions after discussing the case-law 
at pages 506 and 507 of the judgment. The observations contained in well-known . 
text books as well as in various cases decided in England were also cited at the Bar. 
In Holdem’s History of Negotiable Instruments in English Law, page 85, there is 
a citation from the judgment of Holt, C.J., and Powell, J., in Ward v. Evans®, to 
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the effect that the acceptance of such a note is not actual payment. The discussion. 
at pages 109 and 110 were instructive, on the question whether the note operates 
as a conditional payment or not, Holt, C.J., is quoted as laying down that it is a 
firmly established principle that a note or bill given operates in the absence of an 
express agreement as a conditional payment only. Various cases are cited at page 
IIO. > 


In Byles on Bills of Exchange (21st edn.) at page 315 paragraph relating to 
bill as collateral security states that a creditor who takes from his debtor as 
collateral security only, a bill does not give up his original cause of action. The 
paragraph runs as follows :— 

“ A creditor may agree to take for debt already due a bill as a collateral security without affecting 
his present right to sue for that debt. A creditor who takes from his debtor as a collateral security 
only a bill, endorsed by his debtor, as he is the trustee of the rights, so he is bound by the duties 
of a holder and if he neglects to present or give notice of dishonour to his debtor the debtor is 
discharged ; for no one but the actual holder can perform these duties ”. 


The American law on the subject is contained in the well-known treatise, by 
Daniel on Negotiable Instruments (: th edn.), Vol. II. In paragraphs 1259 and 1260: 
at page 1418 of the book it is stated that with regard to the question whether a bill 
or note taken for and on account of a debt operates as a complete merger or simply 
as a collateral security or any suspension of the debt during its currency the con- 
trolling element is the intention of the parties. It is a general principle of law that 
one simply executory contract does not extinguish another for which it is substi- 
tuted and negotiable securities form no exception and by the general commercial 
law as well of England as of the United States a bill of exchange drawn or pro- 
missory note made by the debtor does not discharge the precedent debt for which it 
was given unless such be the agreement of the parties. The creditor may return 
the bill or note when dishonoured by non-acceptance or non-payment and proceed 
upon the original debt. Then follows the quotation from Lord Holt which we 
have already considered. Another text book where the same subject-matter is dealt 
with is Foundations of Legal Liability by Street, Vol. II, Contraet. At page 
389 of this book there is a discussion regarding a note or bill given for a precedent 
debt treated as a conditional payment. Quoting from Ward v. Evans}, the learned 
author says that it operates only as a conditional payment of debt. The foundation 
of all these discussions is the judgment of Lord Holt, C.J., the observations of 
Lord Esher, M.R. in Re Romer v. Haslam*, may also be noted and they are to the 
following effect :— 


“Tt is perfectly well-known law, which is acted upon in every form df mercantitle business that 
the giving of a negotiable security by a debtor to his creditor operates as a conditional payment only 
and not as a satisfaction of the debt unless the parties agree so to treat it. Such a conditional pay- 
ment is liable to be defeated on non-payment of the negotrable instrument at maturity and it is sur~ 
prising that there can be at present day any doubt as to the business result of such a transaction.” 


n L.J., at page 300 agrees with the Master of the Rolls in the following 
words :— 


“ It has been established by a series of authorities which it would be ridiculous to go through 
seriatim that a bill of exchange given for a debt amounts to a conditional payment of that debt and 
is only conditional payment so long as it is running ; the payment is liable to be defeated when the 
bill is dishonoured.” 

We may also refer to Bottomley v. Nuttall’, and Allen v. Royal Bank of Canada',, 
so far as the English law is concerned. 


It is a recent edition of the Negotiable Instruments Act by Bashyam and Adiga. 
(roth edn., 1956) in Appendix C from page 597 onwards the matter is considered. 
at great length and all case-law on the subject has been referred. From these above 
cases thére can be no doubt that the pronotes executed in 1941 would amount. 
only to conditional payment. : 
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The application of the doctrines enunciated in the case-law discussed above 
yn reveal that even though the plaintiff took a promissory note as security for 
e moneysedue under the deposit and also became a mortgagee under an equi- 
table mortgage there is no overt act of hers from which it can be conclusively held 
that she has waived her legal rights that would enure in her favour because of the 
relationship of the depositor and depositee. In transactions among Nattukottai 
Chettiars where such deposits are made, the nature of the deposit is not altered by 
taking of security can be seen from the decision in Ramaswami Chettiar v. Manikkam 
Chettiar’, In that case Exhibit A an agreement had as its foundation the moneys 
given from time to time to a bridegroom from the bride’s family as deposit and when 
a suit was brought more than three years after the date of the document, a plea 
was put forward that it was barred by limitation. Pandrang Row, J., answered 
that contention in the following words :— 
“ The original deposit of the money at the time of Valliammal Achi’s marriage was undoubtedly 
a deposit with a banker and this position has not been disputed before us. It is, however, contended, 
that after the execution of Exhibit A the position was radically changed and the money was no longer 
a deposit with a banker. We fail to see how this transformation can be said to have been effected by 
Exhibit A. 

On the other hand Exhibit A clearly says that the portion of the money that was to go to the first 
plaintiff was payable to the order of the second plaintiff by the firm with whom the money was lying. 
The original deposit itself was in the name of the first plaintiff and the arrangement came to nottiing 
more than that a portion of what was deposited should be paid for the benefit of the first plain 
and to the order of the second plaintiff. In other*words that money still remaing as a deposit payable 
on demand to the order of the second plaintiff ”. A 


These observations are particularly aptin regard to the point now for decision. 
We do not think that by the execution of subsequent documents the character of 
the original deposit has in any way been altered. 


Such being the case it should be held that the relationship of the depositor 
and depositee between the plaintiff and the defendants’ banking firm continues 
to exist. . 


Ld 

The next argument strenuously put forward on behalf of the appellants is that 
even if the transaction can be viewed as a deposit in 1944, still the stit having been 
brought more than three years after the demand took place is barred by limitation. 
Exhibits B-8 and B-11 are referred to in this connection. In Exhibit B-8 dated 
gnd January, 1943, plaintiff writes to P.W. 2 complaining that she has not received 
any amount for the principal and interest due to her from the defendants’ family. 
She, therefore, asks P.W. 2 to remit to her at once the entire principal and interest 
payable thereon up to date and requests him to forward her letter to the defendants’ 
firm and to ae the payment of the amount. Exhibit B-11 dated 7th April, 
1944, written by the plaintiff to the defendants’ firm contains a request for the pay- 
ment of the amount. In this the plaintiff says that she is hard pressed for money 
and that she wants the entire amount, and that she cannot wait any longer. She 
further states that the firm’s agent assured her that he would send a sum of Rs. 1,000. 
but that only a sum of Rs. 500 was sent towards the endorsement of payment on 
the promissory note. So she claims the full amount to be paid to her immediately. 
Mr. Gopalaswami Ayyangar relies on Exhibit B-11 as a demand as contemplated: 
in Column 3 of Article 60 of the Limitation Act and contends that the suit not 
having been laid within three years from 7th April, 1944, is barred by limitation. 
In this connection our attention was also invited to Exhibit B-1rodated roth 
February, 1947. 

Mr. Venkatadri answers the above argument by relying upon the observations 
contained in Subbiah Chetti v. Visalaksht Achi? for the position that the demand. 
should be an unqualified one and for the entire amount. It may be mentioned. 
in this connection that even though Exhibit B-11 may be construed as a demand. 
it was not an finconditional one because the plaintiff wanted Rs. 500 which had not 
been paid to her to be paid immediately. g Se ee a ite 





x. (1938) 1 MLJ. 56 at 6o. 2. (1932) 63 MLL.J. 232. 
65 


514 F THE MADRAS LAW JOURNAL REPORTS. , : [1956 


Though there are words in the earlier portion of the document stating that she 
(the plaintiff ) was not willing to wait any longer we find it difficult to interpret 
Exhibit B-11 as an unconditional demand for the amount due. Mgreover from 
Exhibit B-10 it is clear that till that date the parties were proceeding on the footing 
that the relationship of depositor and depositee existed between them. The demand 
contained in Exhibit B-10 is for the payment of the balance amount due up 
to 28th February, 1947. The observations of the Supreme Court in a recent de- 
cision in Annamalai v. Veerappa*, were also called in aid in support of the contention 
of the respondent that no unconditional demand was made. We are, therefore, 
of the opinion that the demand necessary to attract the provisions of Column 3 of 
Article 60 of the Limitation Act was made only by Exhibit B-ro and the suit 
having been filed within three years from that date is not barred by limitation. 


The next argument of Mr. Gopalaswami Ayyangar is that the demand should 
be at the place ot deposit, namely, in Rangoon and since there has been no demand 
made on the defendants’ firm in Rangoon the suit is not sustainable. He relied 
on the decision in Delhi Cloth @ General Mills v. Harnam Singh*. In paragraph 
43-A of their Lordships’ judgment there are observations to the effect that the de- 
mand should be made at the branch where the account is kept. In this connection 
reference has to be made to Exhibit A-14 the registered notice sent by the plaintiff 
to the defendants wherein it is stated that the plaintiff is prepared to make ar- 
rangements to receive payments at Rangoon at the appointed place and time. 
That being the ease there is no substance in the argument that the demand for 
payment should have been made in Rangoon. Further the defendants are re-, 
siding in the State of Madras and the plaintiff has already expressed her willingness 
to receive payment at Rangoon. The venue of the defendants’ banking business 
is now in the Madras State though they transact business in Rangoon and that 
firm is only part and parcel of their Indian concern. It cannot be said that these 
Nattukottai Chettiars who are carrying on business in money lending are bankers 
in the strict sense of the term in order to attract the observations of their Lordships 
in Delhi Cloth & General Mills v. Harnam Singh Case*. In any tevent if the 
defendants are willing to pay the money in Rangoon there would be no‘ difficulty 
for the plaintiff to receive the payment as stated in her letter, Exhibit A-r4. 


Mr. Gopalaswami Ayyangar then raised a question as a subsidiary point to 
the main contention that the firm of the defendants is still functioning in Rangoon. 
But there is no satisfactory evidence to show that it is still functioning there. We 
do not think that the plaintiff can be non-suited by raising such a plea. 


Learned counsel’s further argument based upon section 68(2) of the Transfer 
of Property Act which lays down that for the money due on a mortgage a suit cannot 
be brought until the mortgagee has exhausted all his available remedies against 
the mortgaged property or what remains of it unless the mortgagee abandons his 
security and if, necessary, retransfers the mortgaged property, has now to be con- 
sidered. 


What is argued is that when there has been an equitable mortgage by deposit 
of title deeds in Rangoon as js seen from Exhibit A-24 it was obligatory upon the 
plaintiff to file a suit on foot of that mortgage in Rangoon and exhaust that remedy 
and then only can she avail herself of the remedy under the deposit. The difficulty 
in accepting this argument is that the plaintiff cannot bring a suit in the State of 
Madras when there is no equitable mortgage on which a suit can be filed. Whether 
such an equitable mortgage exists in Burma need not be considered for this reason 
that the provisions of the Transfer of Property Act now in force in our country may 
or may not be applicable in Burma at the present time. icp TI contained 
in section 68 (2) of the Transfer of Property Act will apply only if the suit could be 
laid in the Madras State and admittedly such a suit cannot be filed. i 
e a S 
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We do not think that this argument is acceptable. 


o In the result the decision of the lower Court is correct and this appeal fails 
and is dismissed but in the circumstances, the parties will bear their costs here and 
in the lower Court. 


R.M. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice KrisHNaswaMi NAYUDU. 
T.S. Karthikeya Mudaliar .. Appellani* 


v. 
Singaram Pillai and another z3 Da 

Transfer of Property Act (IV of 1882), section 53-A—Defence of part o mance—Scope of—Mc 
of proof—Specific pleading—Necessity for. a pefe á 

Section 53-A of the Transfer of Property Act furnishes a statutory defence to a person who has 
no registered title deed in his favour to maintain his possession if he can prove a written and signed 
contract in his favour and some action on his part in part perfomance of that contract. This defence 
is avilable to a person who has an agreement of lease in his favour, though no lease deed has been 
executed and registered. The section does not require that the agreement in writing should be in 
any particular form. Whatis required is that there must be proof of there having been an agreement 
in writing and evidence of its contents should be available from which the terms necessary to 
constitute the transfer can be ascertained with reasonable certainty. Where the written agreement 
is not produced by the party in custody of it, oral evidence of the terms can be let in to prove the 
agreement. 

Seth Maneklal Mansukhbhai v. Hormusji Jamshedj: Ginwalla & Sons, (1950) 2 M L.J. 344: (1950) 
S.GJ. 317 (S.C). 

It is no doubt true that the party relying on section 53-A of the Transfer of Property Act should 
be ready and willing to perform his part of the contract, not only from the date of suit but ever since 
the time of the agreement. But a specific pleading to that effect as in the case of suits for specific 
performance is not absolutely necessary to constitute a valid defence under the section. 


Pusaram Mapiklal v. Deorao Gopalrao, A.I.R. 1947 Nag. 188, distinguished. 
Appeal against the Decree of the Court of the Subordinate Judge of Mayuram 
in Appeal Suit No. 46 of 1952 preferred against the decree of the Court of the 
District Munsif of Tiruvarur in Original Suit No. 187 of 1951. 


K. Bashyam and C. Natarajan for Appellant. 
K. S. Naidu for Respondents. 


~ The Court delivered the following 
Jupoment :—The short point for determination in this appeal i is whether 
the second defendant is entitled to continue in possession by virtue of the 
by sash of the doctrine of part-performance under section 53-A of the Transfer 
of Property Act. The plaintiff appellant instituted the suit out of which this appeal 
arises for an injunction or in the alternative for possession against the two defen- 
dants. The first defendant was impleaded as a lessee for one year, 1950-51 under 
a lease deed dated 15th July, 1950 (Exhibit A-14) and the second defendant who 
was a previous, lessee was impleaded as the person who was in possession of the pro- 
perty but not entitled to continue in possession, as he fas no manner of right to be 
in possession and that as he is an absolutestranger. So far as the first defendant is, 
concerned, he admitted the lease and there is no difficulty in granting relief to the’ 
laintiff as against him. But the second defendant contested the suit as not being 
iable to be ejected by virtue of an arrangement entered into after the expiry of 
the previous lease, which was admittedly in favour of the second defendant and 9ne,, 
Vaidyanatha, the first defendant’s brother. The lease in their favour expired” 
some time in 1949 and it was for a period of five years. It is the case of the second 
‘defendant that, there was an arrangement to grant a lease for an extended period 
of five years on an annual rent of 400 kalams of paddy and incorporating also other 
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conditions and that a hand-letter was executed on 3rd June, 1949, embodying the 
said arrangement which was signed by the second defendant and that it is with 
the plaintiff. But P.W. 2, the father of the plaintiff, admitted that Yaidyanatha, 
the co-lessee with the second defendant under the earlier lease, requested him in. 
June, 1949 and executed a hand-letter personally agreeing to pay 400 kalams of 
ddy per year and agreeing to execute a lease deed in two weeks for five years in 
is sole name. The finding of the Courts below is that there was such a letter and 
the plaintiff was suppressing the same and that the execution of that letter must 
have been by the second defendant. Applying the principle of the dectrine of part- 
performance as embodied in section 53-A of the Transfer of Property Act, they 
upheld the contention of the second defendant and dismissed the action. 


It is now contended in Second Appeal that the lower Couris erred in applying 
the principle of section 53-A of the Transfer of Property Act, the contention being 
that the hand-letter which constituted the agreement on which reliance was placed 
by the second defendant was not stamped and therefore inadmissible in evidence 
and secondly evidence of such an agreement could not be received. The further 
contention is that to entitle the second defendant to rely on the protection afforded 
by section 58-A of the Transfer of Property Act, it was necessary for him to express 
his readiness and willingness to perform his part of the contract. As regards the’ 
first contention, section 53-A only requires that the contract to transfer must be 
in writing, signed by the person or on hig behalf from which the terms necessary 
to constitute the transfer can be ascertained with reasonable certainty. In the 
present case the agreement is not forthcoming and it is found to have been sup- 
pressed by the plaintiff. In these circumstances the contents of the agreement 
and the terms necessary to constitute the transfer and which have to be ascertained 
with reasonable certainty, can only be obtained from the oral evidence of the wit- 
nesses and on the admission of the plaintiff and his father P.W. 2. No doubt a 
document which is required to be stamped and not stamped is inadmissible in evi- 
dence under section 35 of the Indian Stamp Act. But a document in the nature 
of an agreement to enter into a lease does not become inadmissible in*evidence by 
reason of want of registration and would certainly be inadmissible by reason of the 
provisions of section 35 of the Stamp Act. But that document could be received 
in evidence as provision is made under the said Act for payment of stamp duty and 
penalty. In the present case the agreement itself not being before Court, it could 
not be contended by the plaintiff, especially when he has been found responsible 
for its suppression, that no evidence could be given of the existence of such an agree- 
ment in writing and its terms thereof. Section 53-A of the Transfer of Property 
Act does not refer that the agreement in writing should be in any particular form. 
But what is required is that there must be proof of there having been an agreement. 
in writing and evidence of its contents should be available from which the terms, 
necessary to constitute the transfer can be ascertained with reasonable certainty., 
Such evidence is available in this case not only by reason of the admission of P.W. 2 
but also by the notice sent on behalf of the plaintiff, Exhibit A-5, to both :he second , 
defendant and Vaidyanatha, calling upon them to execute a lease deed for a further | 
period of four years since a year had elapsed by the date of Exhibit A-5 dated 2and. 
June, 1950. That such proef of a formal agreement is unnecessary is not only 
evident from the language of section 53-A but it also received support from the judg- 
ment of their Lordships of the Supreme Court in Sheth Maneklal Mansukhbhai Ve, 
Hormusji Famshedji Ginwalla @& Sons}. In that case the evidence of the agreement. 
was afforded by secondary evidence obtained from certain correspondence and 
after examining the evidence Mahajan, J., who delivered the judgment of the Bench 
observed : 

“ It furnishes proof of the fact that there was an acceptance in writing........ No objection as. 
to admission of secondary evidence could be taken in this case as the primary evidence was in the 


possession either of the plaintiff or of the talukdars, the predecessors in interest and În spite of notice 
it was not produced ”. ` 
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It is further observed, with reference to section 53-A that it furnishes a statu- 
tory defence to a person who has no registered title deed in his favour to main- 
tgin his possession if he can prove a written and signed contract in his favour and 
some actioneon his part in part-performance of that contract and that there can be 
no manner of doubt that the defence under section 53-A is available to a person 
who has an agreement of lease in his favour, though no lease has beén executed 
and registered. It is seen that the requirements of section 53-A of the Transfer 
of Property Act as to the proof of an agreement in writing have been satisfied in 
case. 


In regard to the other contention that the second defendant has not expressed 
his readiness and willinginess to perform his part of the contract, I am unable to 
see anything either in the pleadings or in the evidence or in the correspondence 
that passed between the parties that there was not such readiness and willingness 
on the part of the second defendant to comply with his part of the agreement, as 
in the reply notice Exhibit A-6 the second defendant maintains that there were 
yet four years more of the lease subsisting and that as regards the demands made on 
the and defendant, they were payable only after the expiry of the aforesaid four 
years. It is not suggested that he was not willing to perform the other terms of 
the agreement as regards the payment of rent at the rate agreed upon, 
piz., 400 kalams of paddy per year. Reliance was placed on the judgment of the 
Nagpur High Court in Pusaram Mantklal v. Deorao Gopalrao1, wherein 
observations have been made that the party relying on section 53-A must show 
that he has either fulfilled or is prepared to fulfil his part of the bargain 
and that that readiness and willingness must be pleaded and that it is a pre- 
requisite to the application of the section. Section 53-A, however, does not 
provide that there must be a plea in a suit for possession, where the defendant 
seeks the aid of section 53-A, that he is ready and willing to perform his part of 
the contract. The readiness and willingness to perform his part of the contract 
must no doubt be established by evidence and that readiness and willingnesss 
must be shown to have existed ever since the time of the agreement and not neces- 
sarily when the suit is filed. It may be that such a pleading may be absolutely 
necessary in a suit for specific performance on the part of the plaifitiff. But the 
absence of an averment in the written statement in a suit for possession, where the 
defendant raises plea under section 53-A, does not appear to me to be fatal, as sec- 
tion 53-A does not in terms provide for any such requirement. In this view I consider 
that the absence of plea of readiness and willingness on the part of the second de- 
fendant to perform his part of the contract in the written statement there being, 
however, no refusal to perform it in the written statement, while on the other hand 
in the written statement reliance is placed on section 53-A would not bar the second 
defendant from relying upon the protection afforded by section 53-A. But, how- 
ever, it has been found not only from the correspondence but also from the evidence 
in this case that there was such readiness and willingness on the part of the second © 
defendant to comply with the terms of the agreement. The only term which re- 
mained not complied with was the execution and registration of the lease deed, | 
which however has to be executed by both parties, It is not as if the plaintiff’ 
tendered such a lease deed and the second defendant refused to execute and re- 
gister it. On both these contentions I find that the evidence in this case establishes ` 
that the second defendant is entitled to continue in possession by virtue of section 
53-A of the Transfer of Property Act. 


The result is the appeal fails and is dismissed with costs. , 
R.M. f Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA 


AYYANGAR. : é 
G.W. Spencer ..  Petitioner* 
v. 
The Income-tax Officer, City Circle II, Madras .. Respondent. 
Incoms-tax Act (XT of 1922), section 23-A—Validity—Legislative compstence—If void under Article 13 
of the Constitution as opposed to Article 14 34 (1)—Limitation—“ Any year” means assessment year. 


Section 23-A of the Income-tax Act relating to the taxation of controlled company’s undisbursed 
profits is inira vires the Legislature which enacted it. What the section does is in essence to tax income, 
the income of a company. Only the incidence of that tax is not on the company in the first instance 
but on the shareholders. The tax is on the income—the undisbursed profits. The controlled company’s 
undisbursed profits are treated for the purpose of tax as the income of the individual shareholders. 
If undisbursed profits are income and if section 23-A taxed only that income, the incidence of the 
tax does not alter the nature of the tax which is still a tax on mcome within the scope of Entry 
of List I of Schedule VII of the Government of India Act, 1935. The exercise of the power by the 
creation of a legal fiction under section 23-A of the Act 1s not a colourable exercise of that power as 
the legal fiction in the case of controlled companies correspond to reality also. The legal personality 
of the company is pierced in order to look at the real persons behmd the corporate personality. The 
section deals only with controlled companies as distinguished from companies in which the public 
have a substantial interest. The basic assumption that underlies section 23-A is the identity of 
the interests of the shareholders and the controlled company and the object of the section is to prevent 
the accumulation of profits for avoidance of the tax liability. 


The classification of shareholders of controlled companies as a separate class, having regard to 
their peculiar position, is valid as it has a just and reasonable relation to the object to be achieved. 
The apparent discrimination is not real and it is not unconstitutional and section 23-A of the Income~ 
tax Act does not offend Article 14 of the Constitution of India nor does the section infringe any funda- 
mental right of a citizen. 

The expression ‘‘ any year” in section 34 (1) (b) of the Indian Income-tax Act should be 
construed as the assessment year and the period of four years provided for issuing notices under the 
section should be computed from the end of the asseasment year. 

Petitions under Article 226 of the Constitution of India praying that in the- 
circumstances stated in the affidavit filed with W.P. No. 575 of 19§5 the High 
Court will be pleased to issue a writ of prohibition or other appropriate writ, ' 
direction or order in the nature of a writ in each petition directing the respondent 
in the petitions to forbear from making any assessment under section 34 of the 
Indian Income-tax Act against the petitioners for the year 1950-5r. 


G. R. Jagadisa Iyer and T. V. Balakrishnan, for the Petitioners in both. 
The Advocate-General (V. K. Tiruvenkatachari) and C. S. Rama Rao Sahib, 
on behalf of the Respondent. 


The Court made the following 

Orver: Rajagopalan, 7.—Each of the petitioners held ten shares in Gannon, ` 
Dunkerley & Co., Limited, Bombay. Each of them obtained a further 80 shares. 
when bonus shares were issued by the Company in 1948. They disclosed in their 
returns for the assessment year 1950-51 ‘the dividend income on those go- 
shares. The books of the company showed that each of them had in addition , 
1260 shares registered in his name. The claim of the petitioners was that these 
shares were in their names as the nominees of one of the controlling shareholders 
of that company, viz., M.R. Morarka 

Proceedings were taken against Gannon, Dunkerley & Co., hereinafter referred 
to as the “ Company ” under section 23-A of the Income-tax Act, which resulted’ 
in an order, dated r1th March, 1955. On an apportionmeat of those undisbursed 
profits each of the petitioners was liable to treat as part of his income, assessable 
in the year of assessment 1950-51 a sum of Rs. 16,411 (the dividend on 1350 shares) 
and pay income-tax on that basis under section 23-A. Notices were issued to the 
petitioners under section 34 of the Act on 23rd March, 1955 and they were asked’ 
to show cause against revised assessment for the assessment year 1950-51. 
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Each of the petitioners applied under Article 226 of the Constitution for the 
issue of a writ of Prohibition, to restrain the departmental authorities from taking 
apy further proceedings to assess the petitioners under section 34. Though an 
interim stay ©f further proceedings was first granted, those orders were modified 
to permit the department to complete the assessment within the period of limitation 
prescribed by section 34 of the Act. The learned counsel for the respondents, 
the departmental authorities, then represented that completion of the assessment 
during the pendency of the proceedings in this Court under Article 226 would not 
be pleaded in bar of the investigation of the alleged invalidity of the initiation of 
proceedings under section 34 of the Act with the notices dated 23rd March, 1955. 


The contentions of the learned counsel for the petitioners were : 


- - (i) Section 23-A was ultra vires and was beyond the legislative competence 
of the Legislature which enacted it. 


(ii) Even if section 23-A had been validly enacted, it became void under 
Article 13 of the Constitution, as enforcement of those statutory provisions would 
result in an infringement of the fundamental rights guaranteed by Article 14 and 
Article 19 of the Constitution. 


(iii) Even if the hla of section 23-A were enforceable against the 
petitioners, section 34 of the Income-tax Act would not be applicable, as there 
was no escape of assessment in the assessment year in question within the meaning 
of section 34. i 


(iv) Even if section 34 was applicable, the bar of limitation imposed by it 
would invalidate the notices issued on 23rd March, 1955. 


Before we deal with the question of legislative competence of the Legislature 
to enact section 23-A in the form in which it stood in the relevant assessment year 
—it was subsequently amended again—it may be useful to set out how the 
problem of evasion of liability to income-tax particularly super-tax, with reference 
to undisbursegl profits of a company, incorpoporated or otherwise, was tackled 
by the Legislatures in America, England and India. . 


In Simon’s Income Tax, Second Edition, Volume 3, page 341, the nature of 
the problem for the Legislatures was set out :— 

“ Generally speaking, surtax is charged only on individuals, not on companies or other bodies 
corporate. Various devices have been adopted from time to time to enable the individual to avoid 
surtax on his real total income or on a portion of it, and one method involved the formation of what 
is popularly called a “ one-man company ”. The individual transferred his assets, in exchange for 
shares, to a limited company, specially registered for the purpose, which thereafter received the in- 
come from the assets concerned. The individual’s total income for tax purposes was then limited to. 
the amount of the dividends distributed to him as practically the only shareholder, which distribu- 
tion was in his own control. The balance of the income, which was not so distributed, remained ' 
with the company to form, in effect, a fund of savings accumulated from income which had not im- 
mediately attracted surtax. Should the individual wish to avail himself of the use of any part of 
these savings he could effect this by borrowing from the company, any interest payable by him gomg 
to swell the savings fund ; and at any time the individual could acquire the whole balance of the 
fund in the character of capital by putting the company mto liquidation ”. 


The trouble, loss to the country’s exchequer, was the same whether the company 
was controlled by one man or by a numericially larger group of persons, as distinct 
from the companies in which the public were substantially interested. In this 
class of e companies the company was a juristic person distinct from the 
shareholders who were each a separate juristic entity. The liability to tax on 
income was not the only legal obligation, to define and impose which Legislatures 
and Courts have been called upon in various countries to look at the human 
individuals covered by the mask of a juristic person like the company. 


Friedmann has discussed some aspects of this problem in his “Legal Theory”, 
Third Edition,e page 400. We are however concerned now only with the case, 
in which the device of a corporate personality is used for evasion of tax obligations. 

The levy of Federal Income-tax in the United States of America was put be- 
yond the pale of constitution controversy by the 16th Amendment to the Consti- 
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tution effected in 1913. The present position in America, in relation to undis- 
bursed profits of controlled companies, was summed up by Corwin in his treatise 
“ The Constitution And What It Means Today ”, at page 213. e 


“ Congress may, in order to compel corporations to distribute their profits and thereby render 
them taxable in the hands of stockholders, levy a special tax on such accumulated profits in 
the hands of the corporation, without transcending its powers under the Sixteenth Amendment, or 
violating the Fifth endment ”. 


The same position was explained by Mertens in his “ The Law of Federal 
Income Taxation ”, Volume 7, at page 325. 


“The code imposes a high surtax, in addition to all other taxes under Chapter 1 of the code, 
‘upon corporations which are ‘formed or availed of for the purpose of preventing the imposition of 
the surtax upon its shareholders or the shareholders of any other corporation, through the medium 
of permitting earnings or profits to accumulate instead of being divided or distributed ’ rae 
‘The surtax applies whether the avoidance was accomplished through the formation or use of only 
one corporation or a chain of corporations ”. 


A detailed history of the legislative measures in America is furnished by Mertens 
at pages 328 to 336 of his book cited above. We shall set out some extracts from 
that passage :— 


“ Congress recognised at the very beginning that the corporate form of doing busmess and holding 
property, especially in closed corporations, might be used as a device to evade individual surtax. 
Itinserted, therefore, in the 1919 Act, a provision designed to prevent corporations from accumulatin: 
a surplus beyond the reasonable requirements of the business. That Act and the 1916 Act provide 
for including in the income of the stockholder, the share of corporate gains or profits to which the 
shareholder would have been entitled if there had been a division or distribution—the statute in 
such a case was designed to look through the corporate entity. 


In 1921, Congress, fearful that the whole penalty section might be held invalid, abandoned the 
idea of taxing the shareholders and introduced the presently operative notion of a penalty tax against 
corporations. The 1921 Act was the first Act to impose a separate penalty on the corporation; here 
the corporate entity was not ignored, but an additional tax burden was placed upon corporation... ”. 


The learned author then referred to the change effected by the 1924 Act. 


“Furthermore, it offered an alternative remedy, viz., the shareholders could agree with the 
commissioner that tax could be levied on their distributive shares as if there were *no corporation 
but rather a partnership or personal service corporation, and m that event there was no tax upon 
the corporation a$ such ”. 


After setting out the subsequent .legislative history, the author recorded at 
page 335 : 
“The 1938 Act, which enacted what is substantially the present Code provision, continued 


the policy of levying a special tax on corporations formed or avarled of for the purpose of preventing 
the imposition of the surtax upon its shareholders or the shareholders of any other corporation ”. 


One of the changes effected by the 1938 Act was: It was provided that the 
earnings or profits are accumulated beyond the reasonable needs of the business 
shall be determinative of the purpose to avoid surtax unless the corporation by 
the clear preponderance of the evidence shall prove to the contrary. 


The position in England was summed up in Simon’s Income Tax, 2nd Edition, 
Volume 3, at page 341 : 


“ With a view to preventing this avoidance, section 21 of Finance Act, 1922, now replaced by 
section 245 of Income Tax Act, 1952 was enacted, attaching super-tax (later surtax) liability to such a 
company’s income, if a reasonable part of such income had not been distributed within a reasonable 
time. The assessment to surtax is made on the member of the company (or members where more- 
than one individual is concerned) ‘in the name of the company’, and in a sum equal to the appro- 
priate part of the Company’s income of the year in question attributable to each member, after deduct- 
ing amounts already distributed tohim. For computing the rate of surtax to be charged, the amount 
40 apportioned to each member is deemed to be the highest part of his total income. 


The tax is payable by the company, except in so far as the members elect to pay, but if 
the company defaults, the tax is recoverable from the members .” 


‘To the same effect were the observations of Singleton, L.J., in Latilla v. Inland 
Revenue Commissioner +, e. E 
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“ Itis, I think, essential to bear in mind that one is not considering income which has been 
received, nor tax which has become due in respect of income received, by a taxpayer. The Finance 
Act, 1922, section 21, initiated a scheme of taxing a private company which did not distribute what 

considered,to be a reasonably sufficient proportion of its income. 


One arrived at the amount of the tax by reference to the total income of the member—and the 
apportioned income was to be deemed to be the highest part of the income, thus attracting the highest 
rate of tax, but the liability to pay the tax was placed on the company, and is still on the company. 
‘The change made by the Finance Act, 1936, section 19 (5), was to provide that, if the company did 
not discharge its debt or liability, the tax is to be recoverable from the member. The tax was, and 18, 
payable by the company. It is a tax on the company. It is only if it is not paid by the company 
within the time specified that it becomes recoverable from the member ”. 


The Legislature in India took steps later than the Parliament in 
England to meet this kind of possible evasion of tax liability. Section 23-A was 
indluded in the Indian Income-tax Act by the Amending Act XXI of 1930. As 
enacted in 1930, the relevant portions of clauses (1) and (2) of section 23-A ran : 


“(1) Where the Income-tax Officer is satisfied that any firm or other association of individuals 
carrying on any business, other than a Hindu undivided family or a company, is under the control 
of one member thereof, and that such firm or association has been formed or is being used for the 
purpose of evading or reducing the liability to tax of any member thereof, he may, with the previous 
approval of the Assistant Commissioner, pass an order that the sum payable as income-tax by the 
‘firm or association shall not be determined, and thereupon the share of each member in the profits 
and gains of the firm or association shall be included in his total income for the purpose of his assess- 
ment thereon. 


(2) Where the Income-tax Officer is satisfied that a company is under the control of not more 
than five ofits members and that its profits and gains are allowed to accumulate beyond its reasonable 
needs, without being distributed to the members, or that a reasonable part of its profits and gains, 
has not been distributed to its members in such manner as to render the amount distributed liable 
to be included in their total income, and that such accumulation or failure to distribute ıs for the 
purpose of preventing the imposition of tax upon any of the members in respect of their shares in the 
-profits and gains so accumulated or not distributed, the Income-tax Officer may pass an order that 
-the sum payable as income-tax by the company shall not be determined, and thereupon the 
proportionate share of cach member in the profits and gains of the company, whether such profits 
and gains have been distributed to the members or not, shall be included in the total income of such 
‘member for the purpose of his assessment thereon ’’. 


‘The proviso’ to section 23-A(2) excluded companies in which the public were 
substantially interested. . 


Act VIL of 1939 substituted clause (1) of section 23-A as amended for clauses 
(1) and (2) of the old section 23-A enacted in 1930. The relevant portion of sub- 
section (1) of section 23-A as enacted in 1939 ran: 


“Where the Income-tax Officer is satisfied that in respect of any previous year the profits 
and gains distributed as dividends any company up to the end of the sixth month after its 
-accounts for that previous year are laid before the company, in general meeting are less than 
sixty per cent. of the assessable income of the company of that previous year—he shall—make an 
-order in writing that the undistributed portion of the assessable income of the company of that previous 
year as computed for income-tax purposes—shall be deemed to have been distributed as dividends 
amongst the shareholders as at the date of the general meeting aforesaid, and thereupon the propor- 
tionate share thereof of each shareholder shall be included in the total income of such shareholder 
for the purpose of assessing his total income ”, 


The proviso to the amended clause (1) of section 23-A excluded companies 
in which the public were substantially interested. 


, It was section 23-A (1) as enacted by Act VII of 1939 that applied to the peti- 
tioners in the relevant assessment year. The position under section 23-A, as it 
stood before it was amended again in 1955, was summed up by Kanga in his treatise 
on Income-tax, third edition, page 689 ; 


“ Where the whole or a portion of a company’s net income of the previous year was not distributed 
as dividends, the Income-tax Officer was bound in the circumstances specified in the section to make 
an order in writing that the undistributed income of the company should be deemed to have been 

-distributed amongst the shareholders, and ase the proportionate share thereof of each share- 
holder was included in the total income.of such shareholder for the pups of assessing his total m- 
come, The Inconie-tax Officer had to apportion the undistributed profit among the shareholders 
who would have received it, and in the proportions in which they would have received it, if thé whole 
aiit had been distributed by thé company by way of dividend in accordance with the rights of the 
cmembers as defined in the Memorandum gnd Aiticles $f Asociation of the company. 
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“ Thus this section in effect created fictitional or notional dividend-income which was not in 
fact received by the shareholder. The notional dividend was deemed to have been distributed as 
on the date on which the accounts of the previous year were laid before the company in general 
meeting. ° 

“ An order made under this section was not itself an order of assessment. It had to be followed 
by an assessment on the shareholder either under section 23 or under section 94 before the shareholder 
could be held liable to pay tax in respect of the notional dividend-income ”. 


Section 23-A was recast by the Finance Act of 1955. The relevant portion 
of clause (1) now runs : 

“. 4... . Where the Income-tax Officer is satisfied that in respect of any previous 
year the profits and gains distributed as dividends by any company within the twelve months imme- 
diately following the expiry of that previous year are less than sixty per cent. of the total income of the 
company of that previous year the Income-tax Officer shall make an order in writing that the 
company shall, apart from the sum determined as payable by it on the basis of the assessment under 
section 23, be liable to pay super-tax at the rate of four annas in the rupee on the undistributed 
balance of the total income of the previous year Byes. aster 
The proviso to section 23-A (1) as amended in 1939 was replaced by a new 
clause in 1955. Section 23-A (g) ran: 

“nothing contained in this section shall apply to any company in which the public are sub- 
stantially mterested PO a r 

The most noticeable change effected by the 1955 Amendment was pointed 
out by Kanga at page 688 : 

“Formerly the operation of this section resulted in the levy of tax om the shareholders by the 
inclusion of the notional dividend (which was in fact not distributed by the company) in their total 
income ; now the levy is on the company alone which has to pay additional super-tax at a‘ flat rate 
of four annas in the rupee on the undistributed profits.” 


Undistributed profits of a company are still its profits. They constitute the 
income of the company. Until the company declares a dividend, no portion of 
those profits can become the income of the shareholders. In England or in India 
the position is the same. ‘Fhe shareholder cannot compel the company by any 
process of law to declare a dividend. What section 23-A did before it was amended 
in 1955 was to create a legal fiction. Stone, C.J., in S. C. Cambatta v, Commissioner 
of Income-tax, Bombay, observed at page 756 : s 

« |. `. looking at the scheme of the Act, section 23-A is a procedural section and not a 
charging section. It creates a notional income, which is wholly artificial, and which does not ın 
fact east in the pocket of any shareholder. Within the terms of that section this artificial income is to 
be deemed to have been distributed. . . . > Weare not dealing with anything concrete as 
no distribution has in fact taken place and no shareholder has in act received any income.” 

Apart from the tax levied on the profits of a company, undisbursed profits of 
controlled companies have come in for a special levy of income-tax. The inci- 
dence of that tax was but incidental to that levy. In America the incidence 
first fell on the shareholder. Subsequently the incidence was shifted to the com- 
pany. That was virtually the legislative pattern the Indian Legislature followed. 
Till 1955 the incidence was on the shareholder. Now it is on the company. In 
America for a time the shareholder could elect to bear the burden of the tax. That 
alternative has not so far been provided in the Indian Statutes in that form. But 
it should be remembered that, though the incidence of the tax up to 1955 was on 
the shareholder, provision was made in section 23-A (3) as it stood during that 
period for the collection of the tax from the company, if it could not be recovered 
from the shareholder. In England the incidence of the tax was on the company. 
Now it falls upon the shareholder if the company fails to pay. 


The quéstion of legislative competence to enact such a legislative provision 
could not of course arise in England. The question in the form in’ which it could 
arise in India, either under the Government of India Act, 1935, or under the Consti- 
tution, with their Legislative Lists, could not arise in America either. But the Six- 
teenth Amendment of the American Constitution still requires that the tax should 
be on income, which is what the relevant entry in the Legislative Ljsts requires in 
India. : 





1. (1946) 14 LTR. 748. 
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It is the validity of section 23-A as it was enacted in 1939, that is now in issue. 
The legislative power to enact that provision had to be founded on Entry 54 in 
kist I of the Seventh Schedule of the Government of India Act, 1935 “ Taxes on 
income othef than agricultural income ”. It should, however be remembered that 
what the Legislature did in 1939 was to amend an existing provision of law and not 
to enact something wholly new. The competence of the Legislature that enacted 
section 23-A in 1930 had to be tested with reference to the provisions of the Govern- 
ment of India Act, 1919. ‘The position under the Act of 1919 was summed up by 
Beaumont, C.J., in Patiala State Bank, In ret, 

“I think that properly considered, income-tax is a tax on a person in relation to his income. 
The tax is not imposed on income generally ; it is imposed on the income of a person, natural or 
artificial, as defined in section 3. The assessment has to be made against a person and the tax has 
to be collected from the assessee . . . . . . Butin my opinion that does not mean that legis- 
lation as to income-tax can never be regarded as legislation as to a thing in British India within the 
meaning of section 65 of the Government of India Act. In my opinion, a tax on income accruing 
or arising or received in British India by a person resident outside British India, is legislation relating 
to some thing, i.s., certain income, in British India, and therefore to my mind, it falls within the very 
wide and general words of section 65 ”. 

We can however, well afford to exclude from further consideration this aspect 
of the case and to discuss the problem of legislative competence, as if the power 
to enact section 23-A in 1939 has to be tested with reference to the Entry 54 in List 
I of the Seventh Schedule to the Government of India Act, 1935. 


In Amina Umma v. Income-tax Officer*, the learned Judges quoted with approval 
the well-settled rule of construction that was explained by Chagla, C.J., in Duggan 
v. Income-iax Commissioner of Bombay City? at page 463 

“It is well settled now that a large and liberal interpretation must be placed upon all entries 
in the Seventh Schedule of the Government of India Act, and that the widest import and significance 
must be given to the language used by Parliament in these various entries. It must not be forgotten 
that the Legislature created by the Government of India Act was a sovereign Legislature within its 
own sphere, and that, when a topic was assigned to a particular Legislature in respect of which it 
could legislate, then all possible powers with regard to that topic must be attributed to that 
Legislature ”. 

It was that principle that was re-affirmed by the Supreme Court in Navinchandra 
Mafatlal v. The Commissioner of Income-tax, Bombay City*. After referring to Croft 
v. Dunphy®, and the observations of Gwyer, C.J., in In re The Central Provinces and 
Berar Act (XIV of 1938) ë, Das, J., (as he then was) observed : 

"Tt should be remembered that the problem before us is to construe a word appearing in’ Entry 

4 which is a head of legislative power. As pomted out by Gwyer, C.J. in The United Provinces v. Atiga 
Pegem? none of the items in the Lists is to be read in a narrow or restricted sence and that each general 
word should be held to extend to all ancillary or subsidiary matters which can fairly and reasonably 
be said to be comprehended in it. It is therefore clear—that in construing an entry in a List confer- 
ring legislative powers the widest possible construction according to their ordinary meaning must 
be put upon the words used therein ”. 

The legislative practice that prevailed both in England and in India prior 
to 1939 sanctioned the concept of a notional income as the basis of levy of tax on 
income. A controlled company’s undisbursed profits were treated for the pur- 
pose of tax as the income of the individual shareholders. That concept was re- 
tained in section 23-A as enacted in 1939. We find it difficult to accept the con- 
tention, that Entry 54 did not permit that continuance. That the legal fiction 
had been invoked earlier than 1935 both in England and in India is certainly a 
very relevant factor in determining what was the scope of Entry 54, as Parliament 
envisaged it when it enacted that provision in the Government of India Act, 1935. 

To focus attention on the incidence of the tax for which also section 23-A pro- 
vided to the exclusion of the basis of taxation, can only tend to cloud the issue of 
legislative competence. What was it that was taxed, undisbursed profits. Undis- 
bursed profits were undoubtedly income, a part thereof. True it was the income 
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of the company and it remained as part of the assets of the‘company even after 
the taxing authorities had passed an order under section 23-A. Except notionally, 
and then only for the purposes of the incidence of the tax, undisbursed profits dic 
not become the income of the shareholders. Nonetheless, the position remains 
that what was taxed, undisbursed profits, was income. The net profits of the 
company were subject to tax. A provision for a further levy on undisbursed 
profits, which constituted a part of the net profits of the company would still be 
a. statutory provision to tax income. Legislative power to provide for a further 
levy on the same income, the income of the company, could not be denied. 
Whether the constitutional validity of such a levy could be challenged on other 
grounds would be a different problem. The expediency of such an additional 
levy is a problem which the Courts could not decide. So, what section 23-A did 
was, in essence, to tax income, the income of the company. Only, the incidence 
of that tax was not on the company in the first instance but on the shareholder, 
who had no doubt no legal right to get his share of the undisbursed profits of the 
company. Had the Legislature the competence in 1939 to provide for such an 
incidence would appear to be the real question. 

To what extent the incidence of the tax affects the question of legislative com- 
-petence to levy the tax was discussed in a judgment of this Court, to which one of us 
was a party in Amina Umma v. Income-tax Officer’. After referring to the observations 
of, Viscount Finlay in Jhon Smith @ Son v. Moore*, the judgment proceeded : 

“ This passage brings out in sharp relief the ba&ts of taxation and the incidence of the tax. The 
incidence of the tax whether it 1s the immediate and apparent incidence, or whether it is the ultimate 
or real economic incidence, does not in our opinion limit the taxing power given to the Central Legis- 
lature by Entry 54 of List I. All that Enty 54 requires is that the tax must bea tax on income other 
than agricul income. The mmpugned provision, section 16 (3) (a) (it) of the Income-tax Act 
‘provided only for a tax on income. It does not cease to be a tax on income either in form or in sub- 
stance, though it provides for the incidence of the tax not on the person whose income is to be 
assessed to tax, but on another.” 

The contention, that such a provision was opposed to the true concept of income- 
tax, which was essentially a tax on the income of the person assessed, was 
specifically rejected, see the observations at page 145. Yet, that in sifbstance was 

e plea of thedearned counsel for the petitioners in this case also with reference 
to section 23-A. Under section 23-A the tax was on the income of the company. 
The primary incidence of that tax was on the shareholders of the company. 
That did not alter the nature of the tax. It was still a tax on income. 


In Penang and General Investment Trust, Ltd. v. Inland Revenue Commissioners?, 
‘Lord Macmillan pointed out that it was the character of the distribution not its 
ultimate tax effect, that was referred to in the analogous English section 21 of the 
Finance Act of 1922. In Amina Umma’s case+, reference was also made to the 
‘observations of the Supreme Court in Commissioner of Income-tax v. Bhogilal 
Laherchand* : 

“ The term deemed ” brings within the net of chargeability income not actually accruing but 
which is supposed notionally to have accrued. It involves a number of concepts. By statutory 
fiction income which can in no sense be said to accrue at all may be considered asso accruing. 
„Similarly the fiction may relate to the place, the person or be in respect of the year of taxability.” 
Legitimate fictions were thus well within the ambit of the legislative power 
founded on Entry 54 in Last I. 

We have already referred to the observations of Das, J., in Navinchandra Mafat- 
dal v. The Commissioner of Income-tax, Bombay City*, were he pointed out a 
. “that the word income should be construed to extend the power to all ancillary or subsidiary 
matters which can fairly and reasonably be said to be comprehended in it. The legislative measures 
designed to prevent evasion of a taxon income would thus be within the scope of the legislative 
power to tax income.” , SAES A tet 

_-- -It is-was-on--Hisner-v~ Macomber ®,-Mr. Jagadisa-Ayyar, learned- counsel for the 
petitioners relied to a considerable extent to support his contention, that undis- 
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bursed profits in the hands of the company, of which the petitioners were share- 
holders did not become income at all in the hands of the petitioners. He con- 
fénded further that, if it was not the assessee’s income, the Legislature could not 
validly levy a tax on that sum treating it as income within the scope of Entry 54 in 
one The question for decision in Eisner v. Macomber}, was formulated in these 
words : 


“This case presents the question whether, by virtue of the 16th Amendment, Congress has the 
ower to tax, as income of the stockholder. . . . a stock dividend made lawfully and in good. 
aith agarast profits accumulated by the corporation since 1st March, 1913”. 

That question was answered in the negative by Pitney, J.,on behalfof the 
majority of the Supreme Court. The ground on which that answer was rested 
was that the stock dividend represented by the issue of stock certificates to the 
existing shareholders, was capital and not income. 


At page 533 the learned Judge observed : 


_ _‘ The Sixteenth Amendment applies to income only, and what is called the stockholder’s share 
in the accumulated profits of the company is capital, not income ”’. 


Earlier he had observed : 
. + « . . enrichment through increase in value of capital investment is not income in 
any proper meaning of the term”. 

In Commissioner of Inland Revenue v. Bloté*, an assessment to super-tax under the 
Finance Act, 1910, was made upon the assessee for a certain year in respect of an 
allotment to him of bonus shares in the limitedcompany. The House of Lords held 
by a majority that for the purposes of the super-tax the shares so allotted to the 
assessee could not be treated. as part of his total income from all the sources for the 
previous year within the meaning of section 66, sub-section (2) of that Act, as in 
much as they were not part of his income but were an addition to his capital in 
that year. The case, it should be remembered, was decided well before the English 
Parliament brought the undisbursed profits of controlled companies within the net 
of taxation by the Finance Act of 1922. Learned counsel for the petitioners re- 
ferred to this decision in support of his contention, that undisbursed profits held 
bythe company could not be treated as income of the shareholder within the mean- 
ing of the term, ‘income’ in Entry 54. In Blot’s Case*, Viscount Haldane did not 
rest his decision on Eisne v. Macomber', see his observations at page 188. Lord 
Cave, however, observed : 


“In an American case Eisner v. Macomber}, a similar question arose for the decision of the Supreme 
Court of the United States. The question there was, whether Congress had power under the 
Sixteenth Amendment to the Constitution to tax as income of the stockholder and without apportion- 
ment among the States a stock dividend made in good faith by a corporation ; and the question was 
decided bya majority of the Court, in the negative. Thelaw there in question, no doubt, differs 
from ours; but the luminous reasoning of Pitney, J.,in that case ig relevant to the question now 
under consideration, and compels my assent”. 

Whether undisbursed e of a company of a given year, and a controlled 
company at that, could fall within the scope of the term income, and whether a 
proportionate share of those undisbursed profits, ascertained not by the company 
but by a taxing officer, could be treated notionally by the Legislature as the income 
of the shareholder, were not the questions that specifically arose for decision in 
Eisner v, Macomber?. No doubt Pitney, J., pointed dut at page 533 : 

“E ‘e... . the Government . . . . . insisted as an alternative that, by the 
true construction of the Act of 1916, the tax is imposed not upon the stock dividend, but rather 
upon the stockholder’s share of the undivided profits previously accumulated by the corporation ; 
the tax being levied as a matter of convenience at the time such profits become manifest through 
the stock dividend. Ifso construed, would the Act be constitutional ?” 

The learned Judge continued : 

“ That Congress has power to tax sharcholders upon their property interests in the stock of cor- 
porations is beyond question ; and that such interests might be valued in view of the condition of the 
company, including its accumulated and undivided profits, is equally clear. But that this would be 
taxation of pro because of ownership, and hence would require ee under the provi- 
sions of the Constitution, is settled beyond peradventure by previous decisions of this Court ”. 


“ 


‘ 








1. 64 Law Ed. 521. 2. L.R. (1921) 2 A.C. 171. 
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After referring to Brainard v. Hubbard}, Pitney, J., concluded with the passage 
extracted above, that what was called the stockholder’s share in the accumulated 
profits of the company was capital and not income. The real question in Eisner 
v. Macomber*, was whether the distribution of stock certificates after the accumulated 
rofits of the company had been capitalised could be treated as receipt of income 
by the shareholder. The real nature of such a stock dividend was explained by 
the learned Judge at page 530: 
“A ‘stock dividend’ shows that the company’s accumulated profits have been capitalized, 
instead of distributed to the stockholders or retamed as lus available for distribution in money 
or in kind should opportunity offer. Far from being ar tion of profits of the stockholder, it 


tends rather to postpone such realization, in that the fund represented by the new stock has been 
transferred from surplus to capital, and no longer is available for actual distribution. 


“ The essential and controlling fact is that the stockholder has received nothing out of the com- 
pany’s assets for his separate use and benefit ; on the contrary, every dollar of his original investment | 
together with whatever accretions and accumulations have resulted from employment of his money 
and that of the other stockholders in the business of the company, still remains the property of this 
company and subject to business risks which may result in wiping out ofthe entire investment. Having 
regard to the very truth of the matter, to substance, and not to form, he has received nothing that 
answers the definition of income within the meaning of the Sixteenth Amendment.” 

The learned counsel for the petitioners urged that the principle laid down by 
Pitney, J., in Eisner v. Macomber1, should be extended to a case of notional distri- 
bution of undisbursed profits without the issue of a stock certificate. He contended 
that the position of a shareholder should aot be worse if no scrip was issued. But 
this argument overlooks that the undisbursed profits, for taxing which section 23-A 
provided, did not constitute capital accretions either in the hands of the company 
or notionally even with reference to the shareholder, 


The learned Advocate-General urged that the basic principle that underlay 
the decision in Eisner v. Macomber®, that distribution of accumulated profits of a 
company by the issue of stocks amongst its shareholders would only increase the 
value of the capital of the shareholder and would not represent a receipt of income 
by the shareholder of that company, could not apply to this country, in view of 
the decision of our Supreme Court in Navinchandra Mafatlal v. The Commissioner 
of Income-tax, Bombay City, where it was held that capital gains which became 
taxable under section 12-B of the Act also fell within the scope of income in Entry 
54 of List I. At page 837 of the judgment of the Supreme Court, the learned 
Judge referred to Eisner v. Macomber*, as one of the cases, which supported the argu- 
ment that a very wide meaning should be ascribed to the word income. No specific 
reference was made by the learned Judge to the ultimate basis of the decision in 
Eisner v. Macomber*, that income did not include what was really an accretion to 
capital in the hands of the shareholder. Whether a distribution of stock dividend 
would come within the scope of capital gains, with which section 12-B of the Act 
dealt, is not the question before us, We are concerned only with the undisbursed 
profits retained by the company in its hands, which neither the taxing authorities 
nor the shareholder could compel the company by any process of law to distribute 
to the shareholders as dividend. Such undisbursed profits constitute in fact the 
income of the company. 


The learned Advocate-General pointed out that even in America undisbursed 
profits of a company were taxed as income and the validity of such a tax was sus- 
tained. Brainard v. Hubbard, was one such case. There the tax was levied on 
the shareholder, and its validity was upheld. We have pointed out that this case 
was referred to and explained in Eisner v. Macomber*. Two other cases which the 
learned Advocate-General referred to were Helvering v. National Grocery Co.,4 and 
Helvering v. North-west Steel Rolling Mills*. In this cases, however, the tax was 
levied on the corporation. In Helvering v. National Grocery Co.4, Justice Brandes 
observed at pages 1352-53: 





1. 20 Law. Ed. 272. §.0.J.158 (S.C.). 
2. 64 Law, Ed. 521. 4. 8 Law. Ed. 1346. 
3. (1955) x S.C.R. 829 atp, 836 1 (1955) 5. 85 Law. Ed. 29. 
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_ “Tt is said that the statute is unconstitutional because the liability imposed is not a tax upon 
income, but a penalty designed to force corporations to distribute earnings in order to create a basis 
fer taxation against the stockholders. If the business had been carried on by Kohl individually all 
the year’s profits would have been taxable to him. If, having a partner, the business had been carried 
on as a partnership, all the year’s profits would have been taxable to the partners individually, although 
these had been retained by the partnership undistributed . . . . . Kohl, the sole owner 
of the business, could not, by conducting it as a corporation, prevent Congress, if it chose to do so, 
from laying on him individually the tax on the year’s profits. If it preferred, Congress could lay 
the tax upon the corporation, as was done by section 104. The penal nature of the imposition does not 
prevent its being valid, as the tax was otherwise permissible under the constitution.” 

` The learned Advocate-General referred to cases where English Courts have 
upheld such a levy on undisbursed profits of controlled companies. But then, 
they may not be of direct assistance to us in answering the question of legislative 
competence of the Indian Legislature to enact section 23-A. 

As we pointed out, undisbursed profits constituted income, and section 23-A 
taxed that income. The machinery or taxing that income involved the creation 
ef the legal fiction that the proportionate share of those undisbursed profits was 
the income of the shareholder. He was assessed on that income. The prim 
incidence of the tax was on the shareholder. Section 23-A (3) provided for an 
alternative incidence on the company itself. Neither of those provisions for the 
incidence of the tax altered the nature of the tax. It was still a tax on income, 
and that was well within the scope of Entry 54 of List I of the Seventh Schedule 
of the Government of India Act, 1935. Amina Umma v. Income-tax Officer}, is a 
direct authority of this Court for the pdsition, that the incidence of the tax does 
not limit the legislative power founded on Entry 54. 

Mr. Jagadisa Ayyer contended that the enactment of a legal fiction, to treat 
as income what was not income at all was a colourable exercise of legislative power, 
which should be sufficient to invalidate section 23-A. The scope of statutory fic- 
tions, within the legislative competence of the Legislature to enact in exercise of 
the powers founded on Entry 54, was explained in Commissioner of Income-tax v. Bho- 
gilal Laherchand*, and that was applied by this Court in Amina Umma v. Income-tax 

s Officer. „1 e 

With reference to Navinchandra Mafatlal v. The Commissioner of Income-tax, Bombay 
City’, on which the learned Advocate-General relied, to support* his contention 
that legislation to prevent evasion of tax was within the ambit of the power to tax, 
and that it was ancillary to the power to tax income, which Entry 54 authorized, 
Mr. Jagadisa Ayyar contended that, that principle could not be invoked, if his con- 
tention was accepted, that what section 23-A taxed as the income of the assessee 
was not his income at all. Of course, under legislation authorized by Entry 54 only 
income could be taxed. Mr. Jagadisa Ayyar urged that, if there was no liability 
because there was no income, no question of evasion of liability could arise. ‘This 
is only another aspect of, the main argument of Mr. Jagadisa Ayyar, that the 
Legislature had not the competence to tax in the hands of the shareholder what had 
never in fact accrued to him, though what was taxed was income that had accrued 
to the company. That contention we have already negatived. 

Besides, the legal fiction enacted by section 23-A does correspond to reality, 
if the veil of the legal personality of the corporate person, the company is pierced, 
in order to look at the real person behind that corpprate personality. It should 
be remembered that section 23-A deals with controlled companies, as distinguished 
from companies in which the public have a substantial interest. In fact, in popu- 
lar parlance, such companies have come to be called “ section 23-A companies ”’, 
even as in England they are known as “ section 245 companies ”. The extract from 
Simon’s Income-tax, second edition, volume 3, page 341, which we have set out 
above explained the real of evasion by a person or group of persons 
by resort to the device of a corporate personality. The income does in reality 
belong to them, and is under their control all the time. The evasion of liability 


ana E a a ea a 
1. 1954) 26 LT.R. 197: LL.R. (1955) Mad. 3. (1955) 1 S.C.R. 829 at p. 885: 1955 S.G.J. 
702: (1955) 2 M.L.J. 393- 158 (S.C.). 
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to super-tax is equally real. That in such companies there might be an individual 
kis e or two in a minority unable to force a factual distribution at any given 
point of time, cannot affect the reality of the situation which section 2 3-A was des 
signed to meet. The basic assumption that underlies section 23-A is the identity 
of the interests of the shareholders and the controlled company. That assumption 
is founded on reality. The shareholder created a veil of a corporate personalitý 
as legally distinct from his juristic personality. That was legal. The legislature: 
countered that with a legal fiction. That was also legal. If both are forgotten 
the tax-payer and the tax-gatherer proceed on the realities of the situation, The 
profits are taxed. 


We should like to guard ourselves against being understood to imply that: 
unless the statutory fiction also corresponds to reality—it is almost a self-contradict- 
ing statement—the legal fiction would be beyond the legislative competence of the 
Legislature to enact. We have referred to this aspect, only to emphasise that the 
legal fiction enacted by section 23-A was never intended to be either harsh or un- 
just in its operation. In the case of controlled companies accumulation of profits 
for the legitimate needs of the company should not be discouraged. But accu- 
mulation for avoidance of tax liability had to be prevented. That was just what 
section 23-A was designed to achieve. 

That in individua: cases it may operate harshly wouid not affect the main 
question at issue—legislative competence. 

We are of opinion, that section 23-A‘*was intra vires the Legislature which en- 
acted it in 1939, independent of the fact, that what the Legislature did in 1939 was 
only to continue a legal fiction already in existence. 

The next question is, did section 23-A fall under the ban of Article 13 of the 
Constitution ? 

Section 23-A as we have had occasion to point out already, is not a charging" 
but procedural section of the Act. An order passed under section 23-A against, 
the company is not itself an order of assessment. It, however, defines also the lia- 
bility of the shareholder of the company, and provides for an order df assessment 
as against him, It is well-settled now, that the “ Equal Protection of Laws” 
Article 14 of the Constitution guarantees applies to substantive as well as to pro- 
cedural laws. The complaint of the petitioners was that section 23-A was dis- 
criminatory in its effect and that as assessees under section 23-A they were denied 
what the Act accorded to others, including themselves, assessed under circumstances 
other than those for which section 23-A provided. Mr. Jagadisa Ayyar pointed 
out that, while other assessees could claim a right of appeal against orders of as- 
sessment, the proviso to section 30, clause (1) of the Act restricted the right of appeal 
of a shareholder assessed by the order against the company, which was the basis 
of the order of assessment against the shareholder. ‘The second feature which the 
learned counsel stressed was that, though the shareholder was the person on whom” 
section 23-A cast the primary liability to pay the assessed tax, he was denied an 
opportunity to show cause against the order being passed against the company 
under section 23-A. ' 

Even at the outset we may observe that the apparent is not a real discrimi- 
nation in this class of assessment under section 23-A. We have already adverted 
to the substantial identity of interest of the controlled company and its shareholders. , 
The company is entitled to notice. It is entitled to appeal against the order passed’ 
under section 23-A. These provisions safeguard the interests of the shareholders 
as effectively, as provision for notice to the shareholder and a right of appeal 
separately conferred upon him would have done. f 

Even if the form and not the substance alone that matters, the apparent dis- 
crimination is not, in our opinion, an unconstitutional discrimination. 

The third proviso to-section 30-(1) runs: - : ° ee 

“ Provided further that a shareholder in a company ‘in respect of which an order under section 


23-A has been passed by an Income-tax Officer, may not in respect of matters determined by such 
order appeal against the assessment of his own total-income ”. : 
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, . The scope of the restricted right of appeal under this proviso was examined 
at length by Chagla, C.J., and Tendolkar, J., in Navinchandra Mafatlal v. Commis- 
oner of Income- Tax, Bombay City. It should be needless to set out that discussion 
over again. 


As the learned Advocate-General pointed out, the effect of the third proviso 
to section 30 (1), which precluded a shareholder from challenging the correctness 
of the order against the company passed under section 23-A on the basis of which 
he was eventually assessed, was to enact a conclusive presumption, that the order 
against the company was correct in the appeal by the shareholder against his as- 
sessment. The validity of such conclusive presumptions, as part of the procedural 
law, has been upheld by Courts. That, however, still leaves the charge of dis- 
crimination to be answered. Reasonable classification was the defence, and, in 
our opinion, that should prevail. 


The controlled companies or as they are popularly known section 23-A com- 
panies, constitute a well-defined class. So do their shareholders. The identity 
of interest between the company and its shareholders in that class is a well-recognised 
reality. The object of section 23-A is to prevent evasion of tax liability, which the 
screen of corporate personality would have otherwise helped. The right of appeal 
conferred on the company is virtually for the benefit of its shareholders. That 
a further right of appeal is denied to each individual shareholder may not amount 
to a denial of an effective opportunity, tp correct by way of appeal any error in 
an order passed under section 23-A. The corporate personality of the company 
could be utilised by the shareholder to exercise a real right of appeal. The diffi- 
culties of permitting each of the shareholders to appeal against the order passed 
under section 23-A should be obvious. The shareholders, even if they are few, 
may be scattered and an adjudication of the same question by different appellate 
authorities may, apart from other inconveniences both to the authorities and the 
company lead to the grave inconvenience of conflicting decisions. The advantage 
of a single appeal against an order passed under section 23-A should be equally 
obvious. The possibility of using the name of the company to avoid tax liability 
was removed. The possibility, indeed it would normally be a reasonable certainty, 
of the use of the name of the company for protecting the interests of the shareholder 
was left intact. The classification of the shareholders of the section 23-A companies 
is valid and it is a just and reasonable relation to the object sought to be achieved 
by the impugned legislative provision, section 23-A. 

What we have said about the restriction on the shareholder’s right of appeal 
will apply also to the absence of a provision for a notice to the shareholder apart 
from the company before an order is passed under section 23-A. The identity of 
interest runs through all the stages from that of accumulation of undisbursed pro- 
fits to that of final payment of tax either by the shareholder in his own name or’ 
in the name of the company under clause (3) of section 23-A. 


Mr. Jagadisa Ayyar complained that there was no specific provision for a 
shareholder to get his individual order of assessment corrected, if the appeal against 
the order passed under section 23-A preferred in the name of the company succeeded 
in whole or in part. That was an additional ground on which he sought to sus- 
tain the charge of discrimination. The learned counsel apparently overlooked the 
specific provision made by the Act in section 35 (7) for correction and rectification 
of such errors. 


We have refrained from examining the position, whether even if the third pro- 
viso to section 30 (1) was discriminatory and that that discrimination was uncons- 
titutional, that would affect the validity of the liability of the shareholder san- 
ctioned by section 23-A or whether the validitylof the proviso to section 30 (1) could 
alone be put in issue. We have held that the apparent discrimination is not real. 
In any event} it is not unconstitutional. 
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In our opinion section 23-A does not offend Article 14 of the Constitution. 

On the assumption, that the levy of the tax on the shareholder under section 23-A 
was illegal, the petitioners at one stage pleaded that their fundamental right guaran> 
teed by Article 31 of the Constitution had been violated. Mr. Jagadisa Ayyar, 
learned counsel for the petitioners, realized he could not sustain that plea, in view 
of the decision of the Supreme Court in Laxmanappa Hanumantappa v. Union of India 
and another, 


The next line of attack was that the fundamental right guaranteed by Article 
19 (1) (f) of the Constitution was violated by the illegal levy. The learned counsel 
for the petitioners relied on Himmatlal Harilal Mehta v.' The State of Madya Pradesh 
and others*. That decision is not an authority for the position which the learned 
counsel put forward, that a tax levy is illegal if it constitutes an unreasonable res- 
triction on the right of a citizen to hold property. What was held in Himmatlal’s 
Case*, was that, if the levy was illegal, a threat to collect such a tax would constitute 
a threat of infringement of the fundamental right to hold property. We have 
held that section 23-A was intra vires. The levy was not illegal. We do not consider 
it necessary to express any final opinion on the question ; but the contention of 
the learned Advocate-General, that the reasonableness or otherwise of a taxing 
measure is not justiciable in Courts would appear to be well-founded if the American 
authorities, referred to by Basu at page 135 in his “Commentaries on the Consti- 
tution of India ” furnish an acceptable guide. 


Adverting again to the absence of a provision for notices to the shareholders 
independent of the company before an order is passed against the company under 
section 23-A, learned counsel for the petitioners referred to a passage at page 685 
in Rottschaefer on “ Constitutional Law.” The learned author stated : 

“ The due process clause of the Fourteenth Amendment requires that a tax-payer shall be given 
notice of, and an opportunity to be heard on, any matters on which depend the validity, existence, 


and amount of any tax liability imposed upon him, except where the matter is one such that a hearing 
thereon can have no effect upon the decision on any of these factors.” 


. 

The limitations of an appeal to the doctrine of due process, in considering 
the constitutional validity of statutory provisions in this country have been ex- 
plained by the Supreme Court. Independent of the authority of law which Arti- 
cle 265 of our Constitution requires, there is no scope for the application of the 
doctrine of due process as it is understood in America. 


We are of opinion that section 23-A does not infringe any fundamental right 
of the petitioners and the ban imposed by Article 13 of the Constitution does not 
apply. We do not consider it necessary to consider whether independent of the 
petitioner in W.P. No. 575 of 1955 the petitioner (Mr. Spencer) in W.P. No. 574 
of 1955 could invoke Article 19 (1) (f) of the Constitution. 


The next question is whether section 34 of the Act could apply to either of 
the petitioners. 

We shall first set out the relevant dates. The account year of the petitioners 
ended on gist March, 1950 and the relevant assessment year ended on 31st March, 
1951. The undisbursed profits of the company were of the year ending with 31st 
March, 1949, the corresponding assessment year was 1940-50 ending on 31st March, 
1950. The date of the meeting at which the undisbursed profits were deemed to have 
been apportioned between the shareholders, within the scope of section 23-A was 
23rd December, 1949. That was the date on which the petitioners share of those 
undisbursed profits of the company notionally accrued to them. That accrual could 
not have been taken into account and was not taken into account when the peti- 
tioners’ assessment for the assessment year 1950-51 was completed on 28th February, 
1951. The order under section 23-A was passed on 11th March, 1955. Notices 
under section 34 were issued to the petitioners on 23rd March, 1955. Neither 


1. (1955) 15.C.R., 769: (1955) S.G.J. 590 2. (1954) S.G.R. 1122: 1954 S.GJ. 445: 
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of the petitioners in fact received his proportionate share of the undisbursed profits. 
But then, that is not relevant in determining their liability to be assessed under 
The procedwre laid down by section 23-A. Neither the assessing authority who 
completed the assessment nor either of the petitioners was aware at any time before 
28th February, 1951, that any share of those undisbursed profits of the company 
did accrue or could accrue to the petitioners as on 23rd December, 
1949. The information was possible only after 11th March, 1955. 


The main contention of the learned counsel for the petitioners was that when 
there was in fact no income in the relevant accounting year, there could be no escape 
of income from assessment to attract section 34 of the Act. A similar contention was 
negatived in Navinchandra Mafatlal v. Commissioner of Income-tax, Bombay Cityt. The 
learned Judges held that such a case would fall within the scope of section 34 (1) 
(6) of the Act. Learned counsel for the petitioners invited us to consider the 
question afresh and differ if need be from the learned Judges of the Bombay High 
Court who decided Navinchandra Mafatlal v. Commissioner of Incoms-tax, Bombay City}. 


No doubt both the learned Judges who decided Navinchandra Mafatlal v. Com- 
missioner of Income-Tax, Bombay City, expressed their opinion, that the language of 
section 34 would have to be strained to some extent to attract section 34 to an as- 
sessment of a notional income of the shareholder under section 23-A. The obser- 
vations of Chagla, C.J., were at page 256 and those of Tendolkar, J., were at page 
267. With all respect to those Judges we do not consider it quite necessary to ex- 
press any agreement of ourselves with that view. 


It is a realm of fiction we have to deal with, a valid legal fiction, but none- 
theless a fiction. What are the limits of that fiction? Do they exclude the appli- 
cation of section 34? As a result of the legal fiction enacted by section 23-A, the 
share income of the undisbursed profits of the company accrued to the petitioners 
on 23rd December, 1949. That income was not taxed in the hands of the peti- 
tioners in the assessment year 1950-51. 


Learneé counsel for the petitioners urged that the mere factum of non-asses- 
ment in 1950-51 was not enough to establish that there was an escape of assessment 
in that year within the meaning of section 34. He relied on the observations of 
their Lordships of the Privy Council in Sri Rajendranath Mukerjee v. Commissioner 
of Income-tax, Bengal’. 


Dealing with the argument, if an assessment is not made on income within 
the tax year then that income has escaped assessment within that year, and can 
be subsequently assessed only under section 34 within this prescribed period of 
limitation their Lordships observed : 

“ This involves reading the expression ‘has escaped assessment’ as equivalent to ‘has not been 
assessed’. Their Lordships cannot assent to this reading. It gives too narrow a meaning to the 
word ‘ assessment’ and too wide a meaning to the word ‘escaped ’.” 

The scope of these observations must of course be construed with reference 
to$their context, which context should be clear from the succeeding passage at 
page 77. Their Lordships point out: 

“ To say that the income of Burn & Company which in Jartuary, 1928, was returned for assess” 
mentand which was accepted as correctly returned, though it was erroneously included m the assess- 
ment of Martin & Company has escaped assessment in 1927-28 seems to their Lordships an inadmis- 
sible reading. The fact that section 34 requires a notice to be served calling for a return of income 


which has escaped assessment strongly suggests that income which has already been duly returned 
for assessment cannot be said to have escaped assessment within the statutory meaning ’’. 


Their Lordships then recorded their approval of the dicta of Rankin, G.J., 
in Lachhiram Basantlal v. Commissioner of Income-Tax, Bengal’. A 


“Income has not escaped assessment if there are pending at the time proceedings for the assess- 
ment of the asses®ee’s income which have not yet termintaed in a final assessment thereof”. 





7 LT.R. 245. 121 : L.R. 61. I.A. ro (P.C.) 
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In the case of the petitioners their share of the undisbursed profits was not. 
disclosed in their returns for the assessment year 1950-51. The share of the peti- 
tioners in the undisbursed profits of the company of which they were ghareholder? 
was not, as we pointed out, in the contemplation of any one, either of the petitioners. 
or the assessing authority. In that respect the case of the petitioners certainly 
differed from that their Lordships had to consider in Sri Rajendranath v. Commissioner 
of Income-Tax1, The petitioner’s share of the undisbursed profits of the company 
was not disclosed and could not have been disclosed at any time before their returns 
were accepted and the assessments were completed on 28th February, 1951. It 
was not therefore a case which could fall within section 34 (1) (a). There was no 
default on the part of the petitioners. They could not include in their returns 
what was not known to them at all. But the effect of the legal fiction enacted by 
section 23-A was that the income in question accrued on 23rd December, 1949. I 
was a notional income. It was a fictional income. But nonetheless the effect of 
the fiction was an accrual on 23rd December, 1949. If there had been an accrual 
on 23rd December, 1949, the amount should have been assessed in the relevant 
assessment year. It was not assessed. The original assessment proceedings were 
not pending on the date notice was issued under section 34. It was, therefore, in 
ve Pip a; a case of escaped assessment which fell within the scope of section 

1) (b). 

” The learned Advocate-General invited our attention to the observations of 
Jagannadhadas, J., in Chatturam Horilram, Lid v. Commissioner of Income-tax?. Com- 
menting on the statutory provision that the Indian Finance Act of 1939 shall be 
deemed to have come into force in the area to which this Regulation extends on 
the goth day of March, 1939, the learned Judge observed : 

` “By virtue of this deeming provision the Indian Finance Act of 1939 must be assumed even 
factually to have come into operation on the date specified and the tax must be taken to have become 


chargeable in that very year, though the actual liability for payment could not arise until proper 
and valid steps are taken for quantification of the tax ”. : 


The learned Advocate-General urged that the principle laid down in that 
case that by fiction the law existed during the relevant period though * was in fact 
enacted later could be extended to the fiction enacted by section 23-A that income 
accrued in the tase of the petitioners on 23rd December, 1949, though the fact was 
ascertained only after 11th March, 1955. We accept the contention of the learned 
Advocate-General. We have already referred to the fairly extensive limits of 
legally permissible fictions indicated by the Supreme Court in Commissioner of Income- 
tax v. Bhogilal Laherchand®. 

Suppose in fact the income had accrued to the petitioners on 29rd December, 
1949 and suppose that the petitioners came to know of that only on 11th March, 
1955, it would have been a clear case of escape of assessment not within the case 
of section 34 (1) (a) but within the scope of section 34 (1) (6). That was the legal 
result of the fiction enacted by section 23-A. 

Mr. Jagadisa Ayyar next contended that recourse to section 34 was not per- 
missible, if that was based on events that happened subsequent to the assessment 
for 1950-51. The order under section 23-A, dated 11th March, 1955, was of course, 
long subsequent to the assessment year 1950-51. The learned counsel ‘referred 
to Anderton and Halstead Lid. v* Birrell*, which was in its turn considered in Dodwortk 
v. Dale®, and also to D. & G.R. Rankine v. Commissioner of Inland Revenue’ in which. 
both the earlier decisions were noticed. It may not be necessary to examine the 
scope of each of those decisions at this stage. ‘The English cases were considered 
by the Supreme Court in India United Mills, Lid. v. Commissioner of Excess Profits 
Tax’. No doubt the learned Judges specifically stated at page 29: 


“Whatever the position if the question were to arise under the Indian Income-tax Act—and there 
is no need to express any final opinion on it—having regard to the nature and scope of the provisions” 
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of the Excess Profits Tax Act and in particular section 26 (3), we are of opinion that the word ‘dis- 
covers’ in section 15 of the Act is of sufficient amplitude to take in subsequent events which have a 
qpaterial bearing on the facts and circumstances on which assessment bad been made or relief granted”. 

As a faet no doubt it was on the subsequent event, the order under section 
23-A, dated 11th March, 1955, that proceedings were initiated under section 34 
against the petitioners. But then, we have also to give effect to the legal fiction 
enacted by section 23-A. Once again we have to refer to that legal fiction enacted 
by section 23-A and we have to equate it to a factual accrual on 23rd December, 
1949. In that sense, it was not a case of a subsequent event at all. 


We respectfully agree with the final conclusion of the learned Judges who 
decided Navinchandra Mafatlal v. Commissioner of Income-Tax, Bombay Cityt, and we 
hold that the claim of the department to re-open the assessment for 1950-51 in the 
case of the petitioners came within the purview of section 34 (1) (b) oF the Act. 

The last contention of the learned counsel for the petitioners was that in any 
event, the notice dated 23rd March, 1955, issued under section 34 of the Act was 
barred by limitation. The fallacy that underlay this plea was, that the period of 
four years for which section 34 (1) provided was computed by the petitioners from 
gist March, 1950, the end of their year of account. The expression used in section 
34 (1) (b) is escaped assessment for “any year”. It was a similar expression “any 
year ” that was used in section 34 (1) (a). The period of limitation, whether it 
is eight years for cases falling under section 34 (1) ta) or four years falling under 
section 34 (1) (b), has to be computed from the end of that year. Though the ex- 
pression ‘year’ has not been further defined by section 34 itself, it should be clear 
from the context of the section itself that the year referred to is the assessment year 
and has no reference to the accounting year, which is elsewhere specified by the 
Act itself as the previous year. In Viswanathan Chettiar v. Commisstoner of Income- 
łax?, it was assumed without any discussion that the period of four years should 
be computed from the close of the year of assessment. Though that question was 
not specifically decided in that case, the assumption, in our opinion, was correct. 
There can be an escape from assessment only when there is an assessment. What- 
ever be the Year of account, which is the previous year as specified by the Act, the 
assessment can only be in what is normally referred to as the assessment year, 
and which has been designated year in the Income-tax Act. If the period of four 
years is computed from the end of the assessment year 31st March, 1951, as in our 
opinion it should be, that action taken on 23rd March, 1955, to issue notices under 
section 34 against the petitioners was well within the four-year period of limitation 
prescribed by the section. 

In Navinchandra Mafatlal v. Commissioner of Income-tax, Bombay City1, the lear- 
ned Judges held that the period of limitation should be computed from the end 
of the year in which the order is made against the company under section 23-A of 
the Act. 


We consider it unnecessary in this case to examine the correctness of that view. 
The alternatives which we have to choose in this case are the end of the accounting 
year and the end of the assessment year. It should be sufficient to say that we are 
unable to find any basis in the language of section 34, taking the scheme of asses- 
ment in the Income-tax Act, as a whole also into account, to sustain the plea of the 
petitioners, that the period of limitation should be computed from the end of the 
accounting year of the assessee. We are clearly of opinion that the expression 
‘any year” in section 34 (1) (b) should be construed as the assessment year. That 
suffices to reject the contention of the learned counsel for the petitioners that the 
notices, dated 23rd March, 1955, were issued beyond the period of limitation 
prescribed by section 34 (1) of the Act. 
`- The rule in each of these petitions is discharged, and we direct that the peti- 
tions be dismissed with, costs. : ; 

R.M. © | cO.: —— Rule in each of: the Petitions 
. discharged and Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice BASHEER AHMED SAYEED. 
Methala Veluthedath Raghavan Nair and another .. Appellants* 


v. - 
Palakunnath Kozhikkal Achuthan Nair and others .. Respondents. 

Civil Procedure Cods, (V of 1908), section 47— ipphcabilty—Dispute between auction-purchaser and party 
defendant—Execution sale in pursuance of a mortgage decree—Auction-purchaser if a representative of the decree- 
holder of judgment-debtor. 

An auction-purchaser of property sold in execution of a money decree is only the representative 
of the judgment-debtor and not that of the decree-holder. But it is not yet settled whether an auction- 
purchaser in a sale held in execution of a mortgage decree is the, representative of the mortgagor 
Judgment-debtor or of the mortgagee decree-holder. 

Veyindramuthu Pillai v. Maya Nadan, (1919) 38 M.L.J. 32 : I.L.R. 43 Mad. 107 (F.B.) amd Thondan 
Amiama t i Mudali v. Tiruttani Ramaswamı Mudali, (1941) 1 MLL.J. 45 : LL.R. 1941 Mad. 438 (F.B.), 
referred. 

In either view a dispute between the auction-purchaser and certain party defendants claiming 
rights under the mortgagor, can still be a matter that could be enquired into under section 47, Civil 
Procedure Code, asthe mortgagee-decree-holder is interested in supporting the claim of the auction- 
purchaser and the matter is one in execution. 2 

Appeal against the order of the District Court of South Malabar at Kozhikode, 
dated 28th August, 1953 and made in A.S. No. 316 of 1952, preferred against 
the order of the Court of the Principal District Munsif of Kozhikode, dated 25th 
August, 1952, and made in E.A.No. 200 of 1952 in O.S. No. 557 of 1947. 


K. P. Ramakrishna Ayyar for Appellant. 
V. P. Gopalan Nambiar for Respondent. 


The Court delivered the following 


JupcmentT.—The 2nd respondent in this appeal is the mortgagee-decree- 
holder. The 3rd respondent is the mortgagor while the first respondent is the auction 
purchaser. Respondents 4 and 5 are sub-kanamdars under the 3rd*respondent. 
The petitioners are the assignee of the responden‘s 4 and 5. After a decree was 
passed against the mortgagor, the decree-holder brought the rights of the mort- 
gagor in the kanam to sale and they were purchased by the first respondent in the 
Court auction. After the purchase the first respondent managed to take actual 
possession of the property without reference to the rights of the respondents 4 and 
5, since assigned to the appellants. From the judgment of the learned District 
Munsif the following facts can be gathered. In the suit, respondents 4 and 5 were 
ex parte. In the execution proceeding they appeared and filed a counter and stated 
that a portion of the A-schedule property was in the actual possession of the 5th 
respondent as per a sub-demise granted by the mortgagor from the grd respondent 
and the other portion was in the possession of the 4th respondent as per an oral 
munpattam lease taken by him with an annual rent of Rs. 8, They prayed before 
the execution Court that their kanam and kuzhikur rights should be reserved. 
Without going into the truth or otherwise of these claims, the executing Court 
ordered the decree-holder to amend the draft proclamation in the light of the ob- 
jection raised by respondents y and 5. In consequence of the amendment the sale 
proclamation then showed that the decree-holder conceded that if defendants z 
and 3 had any rights in the property they should be reserved and that only the 
first defendant’s rights alone should be sold. He meant by the expression first 
defendant the grd respondent in this appeal. In the encumbrance column also it 
was stated that the kanam, kuzhikur and chamayam rights belonging to defendants 
2 and 3 were reserved and it was only the first defendant’s right that was sold. The 
sale-certificate carried into it also the reservation made in favour of the 2nd and 
grd defendants. The learned District Munsif held that the sale certificate only 
showed that it was only the kanam and kuzhikur rights belonging to the respondents 
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4 and 5 that were reserved and nothing more. There was no reference to the oral 
lease set up by the 4th respondent. Notwithstanding this fact the auction- 
purchaser took possession of the entire property. This is the grievance of the 
present apptllants. 

The first contention as put forth by Mr. Ramakrishna Iyer, the learned counsel 
for the appellants, is that the decree was a mortgage decree and in that case the 
auction-purchaser became the representative of the mortgagee decree-holder and 
the respondents 4 and 5, are the assignors of the appellants, and the conflicting 
interest is between these and the auction-purchaser. Such being the case, his 
further contention is that the learned District Munsif ought not to have rejected 
the application for re-delivery made by the appellants in so far as their interest 
was concerned, and the finding that the matter did not arise in execution was not 
correct and the lower appellate Court was not justified in rejecting the appeal pre- 
ferred against the decision of the learned District Munsif on the prouad that no 
appeal lay as the matter did not arise in execution and did not satisfy the require- 
ments of section 47 of the Civil Procedure Code. 


It is to be observed that the question whether the auction-purchaser in a sale 
held under a mortgage-decree is a representative of the decree-holder or the judg- 
ment-debtor has not been finally decided as yet by this Court. The matter was 
no doubt referred to a Full Bench in Vepindramuthu Pillai v. Maya Nadan?. But 
this does not appear to have been set at rest by the judgment of the learned Judges 
of the Full Bench. The matter would appear to have been once again referred 
to a bench of five Judges in Thondam Annamalai Mudali v. Thiruttant Ramaswami 
Mudali®, Even then, the Full Bench did not decide the question as to whether an 
auction-purchaser in execution of a mortgage decree is the representative of the 
mortgagee decree-holder or the mortgagor judgment-debtor. The general impression 
gathered from a reading of the judgments in these two references, namely Veyindra- 
muthu Pillai v. Maya Nadan}, and Thondam Annamalai Mudali v. Thiruttani Ramaswami 
Mudali®, is that that question is still left open ; but this much appears to be very 
clear, namely, that so far as this Court is concerned the auction-purchaser in a money 
decree is only the representative of the judgment-debtor and never that of the decree- 
holder. But this definite view of this Court does not help the present case before 
me. Mr. Ramakrishna Iyer invited me to decide that in mo e decrees when 
an auction-purchaser purchases the property in execution he should be held to be 
only the representative of the mortgagee-decree-holder and not that of the mort- 
gagor judgment-debtor. I do not think, sitting singly as I do, I should take this 
responsibility of deciding this issue on a matter like this. This probably is a matter 
which must be left to a Bench or a Full Bench when the occasion arises and when 
reference is to be made on this question. 


But so far as the facts of this case are concerned it seems to me to be just and 
proper that one or two courses should be adopted. One is to follow the general 
principles laid down in Prosunna Kumar Sanyal v. Kali Das Sanyal*, Sarat Chunder Dey 
v. Gopal Chunder Laha*, Ganapathy Mudaliar v. Krishnamachariar®, the observation and 
opinion of the learned Officiating Chief Justice in Veyindramuthu Pillai v. Maya 
Nadani, and also the decision in Fainulabdin Sahib v. Krishna Chettiar®, and decide 
that, in view of the respondents 4 and 5 having beep parties to this suit, their in- 
terest is now opposed to the interest of the auction-purchaser and that the mort- 
gagee decree-holder has interest in supporting the claim of the auction-purchaser 
and the matter being one in execution, section 47 of the Civil Procedure Code would 
apply and that in that view when once the learned District Munsif has rejected 
that application, the aggrieved party, namely, the appellants, would have a right 
of appeal before the appellate Court and that the decision of the appellate Court 
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in having dismissed the application on the ground that the appeal was incompetent 
should be set aside and the matter should be remanded back to the appellate Court 
to decide the question raised on merits after hearing the parties. . ` 


The other course that can be followed is that even though section 47 does not 
strictly apply to the facts of the case, still the application of the appellants could 
be treated as a plaint in the suit and that they should be directed to present it to 
the proper Court on payment of the legitimate Court-fee and the matter then should 
be tried as a suit and decided upon. This course will be in accordance with the 
opinion held in Gulam Rasool Saheb v. Hamida Bibit, by Satyanarayana Rao, J. But 
so far as I am concerned I think I should prefer to follow the earlier course, namely, 
that this matter should be considered to be one that arises in execution and that 
it should be enquired into as an application under section 47 and decided according 
to merits. In this view, I think the decision of the appellate Court will be set aside 
and it will be remanded to the lower appellate Court for a fresh hearing and dis- 
posal in the light of the observations contained herein above. The costs will abide 
the result. 


Mr. Gopalan Nambiar very strongly urged that this appeal is governed by 
the decision in A. Mallari Rao v. Sivagnana Vandayar*. But so far as the facts of 
this [case are concerned I am unable to agree with the view put forth by 
Mr.' Gopalan Nambiar on behalf of the auction-purchaser. Leave refused. 


R.M. m Decision set aside and 
Case remanded to lower appellate Courts 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, P.V. Rayamannar, Chief Justice AnD Mr. Justiag PANCHAPA- 
KESA AYYAR. 


Manicka Goundan .. Appellant* 
v, . 
Elumalai Goundan minor by guardian Ammakannu Ammal 
and others .. Respondenis. 


Contract—Agreement to sell immoveable property—Specific performance—Right to—Scope of. 

In cases of agreement to sell immoveable property it cannot be said that the contract has been 
full pertormed till there is a properly executed document which is also registered. It cannot be 
said. t the moment a document is executed the contract ceases to be in force. The purchaser is 
always entitled to insist upon his right to have a proper registered instrument. Itis true that in such 
a case the purchaser can resort to proceedings under the Registration Act to obtain registration of 
the document. But if for any reason it becomes impossible to obtain registration after resort to such 
proceedings or because of other circumstances which prevent any resort to such proceedings under 
the Act then the vendec is entitled to bring a suit for specific performance of the agreement to sell in, 
his fayour. This does not mean, however, that every such suit should be decreed. Being an equitable 
remedy the Court has discretion to refuse specific performance even though the agreement has not been 
performed in -its entirety. Where a document has been executed by the vendor and the vendee 
neglects to present it for registration within the time prescribed and therefore loses his right to have’ 
it registered a Gourt may well say that the plaintiff is not entitled to have any relief because of his 
own, negligence. 


e. Venkatasubbayya v. \enkatarathnamma, (1954) 1 ML.J. 396: IL.R. (1954) Mad. 775 ; Satya- 
narayana v. Chinna Venkatarao, (1925) 50 M.L.J. 674 : I.L.R. 49 Mad. 302, followed. 


Venkataswami-v. Kristaypa, (1893) 3 M.L.J. 169 : I.L.R. 16 Mad. 341 ; Palani Goundan v. Parama- 
siva Goundan, (1896) 6 M.L.J. 263 ; Nynakka Rowthen v. V. M. Naina Rowthen, (1869) 5 M.H.C.R. 123 ; 
Chinna Krishna Reddi v. Doraiswoams Reddi, (1897) 20 Mad. 19, referred. 


Appeal under Clause 15 of the Letters Patent against the Judgment and Decree 
of the Hon’ble Mr. Justice Subba Rao dated 28th August, 1951 and passed in 
S.A. No. 271 of 1949, preferred to the High Court against'the decree of the District 
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Court of North Arcot at Vellore, in A.S. Nos. 321 and 322 of 1947 in O.S. No. 325 
of 1944, District Munsif’s Court, Arni. 


© <A. Sundaram Ayyar and T. R. Srinivasa Ayyangar for Appellant. 


M. S. Venkatarama Ayyar, S. Thyagaraja Ayyar and S. Krishnamurthi for Res- 
pondents. 


The Judgment of the Court was delivered by 


Rajamannar, C.F.—This appeal raises an interesting question of law on which 
there is no direct authority. The facts necessary for discussing this question are 
briefly these. Defendants 2 and 3 executed a sale-deed (Exhibit P-1) on and 
August, 1942, conveying the suit properties to the first plaintiff. The second de- 
fendant by a sale-deed dated ist July, 1942, purported to convey the same properties 
to the first defendant. It has now been found by the Courts below that this sale- 
deed was ante-dated and that it was actually executed subsequent to the execution 
of the sale-deed in favour of the first plaintiff. After the execution of the sale-deed 
in favour of the first plaintiff, evidently in view of the sale deed executed by the 
second defendant, in favour of the first defendant, the third defendant added 
the following at the end of the sale deed : 

“ Should any dispute arise in respect of this it shall not concern us”. 

Though the plural is used, only the third defendant made this endorsement. 
When the docnment was presented for registration the third defendant accepted 
execution ; but the second, defendant réfused to join in the registration on the 
ground that there had been a material alteration in the sale-deed, referring to 
the endorsement made by the third defendant above mentioned. An application 
was made to the District Registrar by the first plaintiff for compulsory 
registration. But the application was rejected. Thereupon he filed a suit in 
the Court of the District Munsif, Arni (O.S. No. 167 of 1943) for setting aside 
the order of the Registrar refusing registration. The suit was dismissed. An 
appeal filed against the decree in the suit was also dismissed. On aist July, 
1944, during the pendency of the appeal, the first plaintiff filed a suit for declara- 
tion of his title to the suit property and for an injunction and in the alternative, 
for possession of the entire property or for partition and possession ‘of a half share. 
Subsequently, after certain proceedings which it is not necessary to mention, the 
plaint was amended and an alternative relief for specific performance was added 
and it was prayed that the second defendant may be directed to execute a fresh 
deed in respect of his half share. Meanwhile the first plaintiff died and plaintiffs 
2 to 5 were brought on record as his legal representatives. The learned District 
Munsif held that because the plaintiffs had not performed their part of the con- 
tract and had not expressed their willingness and readiness to pay the share of the 
consideration to the second defendant, the plaintiffs were not entitled to obtain 
specific performance. He therefore granted a decree declaring the plaintiffs’ 
right to a half share in the suit properties belonging to the third defendant and 
directed a partition. On appeal by the plaintiffs the learned District Judge held 
that the plaintiffs were entitled to s eile performance in respect of the share of 
the second defendant and directed defendants 1 and 2 to execute a deed of con- 
veyance in favour of the plaintiffs of the moiety in the suit properties which belonged 
to the second defendant and to put the plaintiffs in possession of the same. ‘The 
first defendant filed a second appeal against the said decision of the District Judge 
(S. A. No. 271 of 1949) which was disposed of by Subba Rao, J. Two questions of 
law only were raised before the learned Judge, namely (1) that the suit for specific 

erformance was not maintainable as a sale-deed had already been executed both 

y the second and third defendants and in view of section 77 of the Indian Regis- 
tration Act and (2) that specific performance could not be granted to the plaintiffs 
as they had not expressed their readiness and willingness to perform their part of 
the contract. e The learned Judge decided both the questions against the first de- 
fendant and held that the suit for specific performance was maintainable as against 
the second defendant and dismissed the second appeal but granted leave to file an 
appeal under the Letters Patent. 

f 68 
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Mr. A Sundaram Ayyar, learned counsel for the first defendant-appellant 
confined his arguments before us to the first question only. His contention in 
short was that once a sale-deed had been executed by the second, and third» 
defendants, a suit for specific performance was not maintainable. The only 
remedy which the first plaintiff had was that provided by the Registration Act. 
In support of his contention he relied on certain rulings of this Court. The first 
of them is the decision in Venkataswami v. Kristayyat. In that case, in pursuance 
of an agreement between the plaintiff and the defendant for the transfer of a 
mortgage the defendant duly executed a deed but it was not registered. The 
plaintiff brought a suit praying for a decree directing execution and registration of 
a fresh deed to effectuate the orginal agreement. It was held by Muttusami 
Ayyar and Handley, JJ., that the suit was not maintainable. The learned 
ada were of the opinion that independently of the provisions of section 77 
of the Registration Act no suit to compel registration of a document would lie. 
They found that the plaintiff who had possession of the document could have 
presented it for registration within the time allowed and if the defendant had 
appeared and admitted the execution, the document would have been registered 
but if he had appeared and denied execution and registration had been refused, 
the plaintiff would have been entitled to an enquiry before the Registrar under 
sections 73 to 76. ‘If the defendant did not appear, the plaintiff might have 
proved execution of the document, and on such proof would have been entitled 
to registration. If the registering officer refused to register the document, an 
appeal would have lain to the Registrar under section 72, and if the decision of 
the Registrar was also adverse to the plaintiff, he would have a remedy by suit 
under section 77 of the Act. They observed : 

“ Plaintiff had therefore a complete remedy under the Act, and, not having chosen to follow it, 

has only himself to blame that the efficacy of tbe document has not been completed by registration. 
.».. The agreement to transfer the mortgage was so far carried out that the deed of transfer was 
executed and no suit will lie to compel defendant to do that which he has already done. The only 
act wanting on his part to complete the contract was to register the deed of transfer, and this act, as 
we have shown, he could only be compelled to do by the proper proceedings under the Registration Act, 
followed by suit under section 77, if plaintiff failed to obtain his rights by such proce€dings.” 
This decision was followed in Palani Goundan v. Paramasiva Goundan?. It was 
there held that where the Registrar refused under section 34 of the Registration 
Act to register a sale-deed on the ground that it has not been presented for regis- 
tration within the four months allowed by law, the proper course for the party 
presenting the deed was to bring a suit to compel its registration on account of the 
refusal of the Registrar to register it, and that a suit for execution by the vendor 
of a fresh registered document did not lie. The decision on which the appellant’s 
counsel most relied on is that in Satyanarayana v. Chinna Venkata Rao*. What was 
actually decided in that case was that on denial of execution by the vendor and re- 
fusal by the Registrar to register the sale-deed presented by the purchaser for regis- 
tration, the sole remedy of the purchaser was to file a suit as provided by section 
77 of the Registration Act and not a suit for specific performance of the contract 
by the execution of a new sale-deed and delivery of possession. In that case one 
of the contracting parties to an agreement to sell objected to the registration of the 
document and the registration authorities after an enquiry refused to order regis- 
tration as against her. The plaintiffs brought a suit for specific performance with- 
out filing a suit under section 77 of the Registration Act within thirty days of the 
refusal by the Registrar. The third defendant pleaded that she did not execute 
the sale-deed. It was in these circumstances that it was held that the suit was not 
maintainable. The learned Chief Justice, Coutts Trotter, C.J., referring to section 
77 of the Registration Act said : 

“ That is a statutory remedy given to a person who stands in the position that he is entitled to 
have a document registered by somebody else, that that somebody else has refused and the Registrar 
has upheld the refusal and he wants to have that compulsorily registered as against the other person ”. 
The learned Chief Justice stressed on the fact that section 77 ‘prescribed a 
limitation period of thirty days. He observed: 
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“The undertaking of a person who: enters into a contract for the sale of real property is to do 
everything whereby an operative agreement in law can be effected. He has not done everything 
àf he failed in an instrument where the obligation is cast upon him to obtain its registration and, there- 
fore, a step in the creation of the legal relation of purchaser and vendor being wanting, you can compel 
the person who has not taken that step to take it. The answer appears to me to be very simple. 
Section 77 of the Registration Act not only tells you how you are to do that, but says that if you want 
to effect that purpose of having registration forcibly carried out by a decree of the Court, you must 
do it within 30 days”. 
The learned Chief Justice in the concluding portion of his judgment made 
certain observations which we think are very important. After stating that the 
remedy of specific performance, though provided by statute in this country, was 
nevertheless “ simply a crystallization into statutory form of an equitable remedy,” 
pointed out that laches was an answer to a claim for specific performance. He 
observed : 

“ How it can be said that a man who is given an express statutory remedy by an Act of Legis- 
lature under section 77 of the Registration Act and has failed to take advantage of it, has not been 
guilty of laches and is entirely free from blame, passes my comprehension. It appears to me that a 
man who has failed to adopt the remedy expressly provided by the statute cannot come to this Court 
and ask for an exercise in his favour of a discretionary and equitable remedy ”. 


One difference between that case and the present case which appears to us to 
be of great significance is that in that case the plaintiffs, who alleged that there was 
wrongful refusal by Registrar to register the deed, did not file a suit under section 
77 of the Registration Act, whereas in the present case the first plaintiff did resort 
to such a suit, indeed he even went up on appeal but failed to obtain compulsory 
registration. The ratio decidendi of the decision in Satyanarayana v. Chinna Venkata 
Rao}, is emphasised in a subsequent decision of a division Bench of this Court in 
Venkatasubbayya v. Venkatarathnamma*, There when the document was presented 
for registration, one of the executants alone admitted execution and the Sub-Regis- 
trar refused to register it against the other executant. On appeal the District Regis- 
trar confirmed the order of the Sub-Registrar. The person in whose favaour the 
document was executed thereupon filed a suit for specific performance. It was 
held that tht proper procedure to be adopted was to file a suit for enforcing the 
registration of the document before resort could be had to a suit fpr specific per- 
formance. At page 786 the ratio decidendi of Satyanarayana v. Chinna Venkata Rao}, 
is thus set out : 

“ When a contract was entered into in favour of a party and in pursuance thereof a deed of 
transfer was executed, and when that party has already set in motion the machinery for enforcing 
the registration of that deed of transfer, the next step which the party should have legitimately taken 
was the institution of the suit for enforcing the registration as contemplated by section 77 of the Regis- 
tration Act. . . . . . In our opinion, when once this machinery has been set in motion, the 
logical conclusion should be that action should be taken under section 77 of the Registration Act and 
it was incumbent upon the party to file a suit to enforce the registration before she could think of a 
suit for specific performance.” 


The conclusion of the learned Judges is thus summed up : 

“We hold that the proper procedure to be adopted by the respondent in the present case is to 
file a suit for enforcing the registration of the document executed in her favour before she could resort to a 
suit for specific performance ”. 
This again was a case where a suit under section 77 of the Registration Act had 
not been filed. 


Reference was made by Mr. M. S. Venkatarama Ayyar, learned counsel for 
the respondent, to the view taken by other Courts which are not exactly ad idem 
with the view ressed in Satyanarayana v. Chinna Venkata Raot, namely, Fhaman v. 
Amrit®, and Balktshen Das v. Bechan Pandey’, but we do not think it necessary to 
deal with them for the purpose of this case. But reference must be made to two other 
decisions of this Court before we proceed to state our conclusion. One is in Nynakka 
Routhen v. Vavana Mahomed Naina Routhen®, There the document in question was, 
after executiorf destroyed by fire before it could be registered. It was held that the 
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plaintiff was entitled to ask the Court to compel the defendant to execute a fresh 
document, that is, to specific performance of the agreement. The other is Chinna 


Krishna Reddi v. Doraisami Reddi}. where a document of conveyance was executed” 


but before registration the defendant vendor got hold of the document fraudulently 
by stealing it from the plaintiff and concealed it for the purpose of preventing re- 
gistration from taking place. It was held that the plaintiff was entitled to specific 
performance and to have a fresh document executed and registered. Both these 
decisions were cited to the division Bench which decided Satyanarayana v. Chinna 
Venkata Rao*, and the learned Chief Justice who delivered the judgment of the 
Bench did not express dissent from either. 


On a consideration of all the authorities it appears to us that there is no need 
to subscribe to either of two extreme propositions. One is that a party 
to an agreement has no right whatever in any circumstances to seek specific per- 
formance of the agreement once a document has been executed in pursuance of 
the agreement but the document is not registered. The other is that a party to 
an agreement is entitled to compel the other party who has duly executed a docu- 
ment in pursuance of the agreement to go on executing fresh documents by resorting 
to a suit or suits for specific performance so long as no document has been regis- 
tered. The decisions in Nynakka Routhen v. Vavana Mohamed Naina Routhen®, Chin- 
na Krishna Reddi v. Doraisami Reddt1, clearly demonstrate the untenability of the first 
proposition. The acceptance of the second proposition would mean that a party 
can take advantage of his own negligence or Jaches. In our opinion the correct 
view to take, which also seems to us to be just and equitable, is this. Taking the 
case of an agreement to sell, it cannot be said that the contract has been fully per- 
formed till there is a properly executed document which is also registered. It 
cannot be said that the moment a document is executed the contract ceases to be 
in force. The purchaser is always entitled to insist upon his right to have a proper 
registered instrument. Every vendor is bound to do all that is necessary to per- 
fect the title of the purchaser, which includes the execution and registration of a 
proper conveyance. It is true that the purchaser can resort to proceédings under 
the Registration Act and the special statutory remedy under section 77 of that 
Act to obtain registration of the executed document. But if for any reason it be~ 
comes impossible to obtain registration after resort to such proceedings or because 
of other circumstances which prevent any resort to such proceedings under the Act 
then undoubtedly the vendee is entitled to bring a suit bor specific performance of 
the agreement to sell in his favour . This does not however mean that every such 
suit should be decreed. Being an equitable remedy, a Court is not bound to grant 
specific performance in every case in which an agreement has not been carried 
out in its entirety. Well established equitable considerations would justify a Court 
refusing to grant the relief of specific performance. To take an obvious case, if 
the vendor duly executes a sale-deed and hands it over to the vendee and the 
vendee neglects to present it for registration within the time prescribed and, there- 
fore loses his right to have it registered, a Court may well say that the plaintiff has 
only to blame himself for not securing registration and therefore he would not be 
entitled to any relief because of his own negligence. Or if a vendee after the exe- 
cution of the sale-deed fraudulently makes alterations in the document to the 
detriment of the vendor and therefore registration is refused, he cannot obtain 
the relief of specific performance because of his fraudulent conduct. It is this prin- 
ciple that is adverted to by the learned Chief Justice in the concluding paragraph 
of his judgment in Satyanarayana v. Chinna Venkata Rao*, which has already been 
extracted earlier on. 


Subba Rao, J., was inclined to follow the ruling in Satyanarayana v. Chinna 
Venkata Rao?, and was apparently of the opinion that it would govern the present 
case but for the amendment to section 49 of the Registration Act andthe insertion 
of the following proviso : 
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“ Provided that an unregistered document affecting immovable property and required by 
this Act or the Transfer of Property Act, 1882, to be registered may be received as evidence of a 
ontract in a suit for specific performance under Chapter II of the Specific Relief Act, 1€87, or as 
evidence of Part performance of a contract for the purposes of section 59-A of the Transfer of 
Property Act 1882, or as evidence of any collateral transaction not required to be effected by regis- 
tered wmstrument.” 


We fail to see how that provision can have any bearing on the question which 
we have been discussing, namely, as to the maintainability of a suit for specific per- 
formance in circumstances such as have been found in this case. That provision 
deals with a rule of evidence. It says that an unregistered document, in spite of 
the prohibition contained in section 49, can in certain cases be received as evidence. 
A rule of evidence cannot certainly enlarge or alter substantive law. A rule of 
evidence cannot confer rights if there are none under the general law. The only 
thing which follows from the proviso is that if a suit for specific performance is 
maintainable, then in such a suit an unregistered document can be received in 
evidence. But whether a suit for specific performance would or would not lie in 
given circumstances must be decided on other considerations and on legal prin- 
ciples. How far the observations of Coutts Trotter, C. J., in Satyanarayana v. Chin- 
na Venkata Rao}, that it was a ‘‘very vicious method of construction” to say that a 
document, which purports to be one thing, can be allowed to be treated when it 
is found imperfectly to contain what it purports to be as a valid document of a 
different kind or order altogether, can be sustained after the above amendment 
to section 49 of the Registration Act is a different matter ; but that does not arise 
in this case as Mr. Sundaram Ayyar did not contend that Exhibit P-1 was not ad- 
missible as evidence of an agreement to sell. 


Applying the above principles to the facts of the present case what we have 
is this. After the execution of the sale-deed by the second and third defendants, 
when it became known that the second defendant had executed another sale-deed 
in favour of the first defendant and trouble might ensue on that account, the third 
defendant apparently with the consent of the first plaintiff, made the endorsement 
to which reference was made at the opening of the judgment, providing that he 
would not be liable if there was any dispute as to title. The first plaintiff by con- 
senting to such an endorsement was really releasing the third defendant from his 
obligation under the law. If any one was affected by it, it was only the first plain- 
tiff. The second defendant was not a party to the endorsement and any rights 
inter se between the second and third defendants could not be affected by it. The 
second defendant himself was in no manner injured by the endorsement. It may 
be that the registration authorities were right in refusing registration because there 
was a material alteration. But in our opinion, we cannot say that the first plain- 
tiff was guilty of such conduct as to preclude him from obtaining the relief of speci- 
fic performance to which he was certainly entitled on the findings of the Courts 
below. If the first plaintiff had made any alteration fraudulently calculated 
to injure the vendors or any of them, then, of course, he would not be entitled to 
the equitable relief of specific performance. But he was not guilty of any such 
fraud. We therefore come to the conclusion that the plaintiffs were entitled to 
a decree. In this we agree with Subba Rao, J., though not on the same reasoning 
of the learned Judge. In the result this Letters Patént Appeal is dismissed ; but 
we make no order as to costs as we have not entirely accepted the reasoning of 
Subba Rao, J. 


R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusticzE RaMASWAMI. a 
y ° 
Thozhukkat Pathan Veettil Tavazhi Lakshmi Tarwad Karnavasthri 
Lakshmi alias Kuttimalu Amma and others .. Appellants* 
v. 
Achutha Menon (died) and others .. Respondents. 


Madras Agriulturists’ Relief Act (IV of 1938), sections 9-A and 19-A-—Scope of application under. 

A declaration under section 19-A of the Madras Agriculturists’ Relief Act is given as a cheap and 
expeditious remedy to enable the debtor and the creditor in case of agriculturists to te: minate the 
subsisting mortgage and make clear what amount, if any, will be due from the debtor to the creditor 
or whether the debt has been discharged. The basis of such a declaration is that there is a subsisting 
enforceable debt upon which the provisions of the Act can operate. Courts do not give futile decla- 
rations if a debt itself has become unenforceable by the operation of the law of limitation and a suit 
for possession by redemption has become extinguished by reason of section 28 of the Limitation Act. 

. Appeal against the appellate order of the District Court of South Malabar, 
dated 13th February, 1952 and made in Appeal Suit No. 220 of 1951 (preferred 
against the order in O.P. No, 34 of 1949, sub-Court, Ottapalam). 


N. Sundara Ayyar and V. R. Venkatakrishnan for Appellants. 
D. A. Krishna Variar for Respondents. 


The Court delivered the following 

Jupoment.—-This appeal is directed against the decree and judgment of the 
learned District Judge of South Malabar in A.S. No. 229 of 1951 confirming the 
ved and decree of the learned Subordinate Judge of Ottapalam, in O.P. No. 34 
of 1949. 
‘The case for appellants : The 5 items mentioned in the schedule to the pe- 
tition belong to the tavazhi tarwad of the petitioners. Achutha Menon, the then 
karnavan of the tarwad, personally executed a mortgage in favour of Konthi Menon, 
the karnavan of the respondents’ tarwad for Rs. 1,000 on the 23rd Medom 1049 
(4th August, 1874), under Exhibit B-2. On the same day another possessory mort- 
ge Exhibit B-r was executed to the same Konthi Menon for a sum of Rs. 400. 
On the 13th of Medom 1052 (24th April, 1877) another mortgage for Rs. 1,376 was 
executed (Exhibit B-4.) Then Exhibit B-5 was executed for Rs, 143-12-1 on 8th of 
Meenam 1053 (19th March, 1878). Exhibit B-6 was another possessory mortgage docu- 
ment executed on the 28th Mithunam 1054 (7th July, 1879) for a consideration of 
Rs. 831. Subsequently there was a partition in the tarwad of the respondents in 
1079 (1894-1895). On 8th June, 1898 a possessory mortgage document for Rs. 4,228 
was executed in the names of one Gopala Menon and others for and on behalf 
of the respondents’ tarwad. The persons in whose name that document was exe- 
cuted really took it on behalf of their tarwad. The properties in the petition 
have thereafter been remaining in the possession of the respondents’ tarwad on the 
strength of that document. The petitioners and their tavazhi are agriculturists 
entitled to the benefits of the Madras Agriculturists Relief Act and the mortgages 

have been wiped out under that Act. 


Respondents 3,5,7,8 and’ 10 denied that the mortgage evidenced by Exhibit 
A-1 was taken on behalf of their tarwad. They also denied that it was acted upon 
or that any rights passed thereunder. ‘They further contended that the other mort- 
gages mentioned in the petition were barred by limitation and that therefore there 
was no scope for declaring that they were wiped out under the Act. 

Both the Courts below found that in regard to Exhibit A-r it had not been 
proved that it was executed either for the benefit of the tarwad or tavazhi of the 
respondents or that the rights under the prior mortgages had merged in the rights 
created under the original of Exhibit A-1 or that it was acted upon gnd in regard 
to Exhibits B-1, B-2, B-4, B-5 and B-6, that the time for redeeming the mortgages 
had expired and that the debts under those documents are not legally aN 
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and that therefore no declaration could be given in respect of those debts under 
section g (1) of the Act. Hence this appeal by the defeated petitioners. 


“ In regaxd to Exhibit A-1, I am bound by the findings of fact by both the Courts 
below. The conclusion of both the Courts below, which is found to be fully warran- 
ted by the evidence on record, is affirmed. 


Turning to the other mortgages, both the Courts concluded rightly that a de- 
claration cannot be granted under section g-A. A declaration under section 9-A is 
given as a cheap and expeditious remedy to enable the debtor and the creditor to 
terminate the subsisting mortgage and make clear what amount, if any, will be due 
from the debtor to the creditor or whether the debt had become discharged and 
only possession has got to be given either by a settlement out of Court in terms of 
the declaration or by filing a suit for redemption, if possession has to be taken back 
and other remedies like calculation of improvements, etc., have to be gone into in 
the final settlement. The basis of this declaration is that there is subsisting debt 
upon which the provisions of the Act can operate. Secondly, a suit for posses- 
sion could be filed on an adjudication of the legally recoverable debt. Courts 
do not give futile declarations if the debt itself has become unenforceable by the 
operation of the law of limitation and a suit for possession had become extin- 
guished by reason of section 28 of the Indian Limitation Act. 


In this case the debts advanced on the usufructuary mortgages of the years 
1874 to 1879, by reasons of the expiry of the sixty year period, have become un- 
enforceable, in the absence of any contract to the contrary in the said usufructuary 
mortgages. The remedy of the debtor to sue for possession by redemption has 
ies extinguished by reason of section 28 of the Limitation Act which states 

t 

“at the determination of the period hereby limited to any person for instituting a suit for 
possession of any property, his right to such property shall be extinguished.” 
The general principle is that limitation bars the remedy and does not extinguish 
the right itseM. This section is an exception to the general principles so far as suits 
for possession of property are concerned, and provides that the bar pf the remedy 
shall operate to extinguish the right. The suit for possession referred to in this 
section is a suit in respect of which a period of limitation is fixed by Schedule I of 
the Limitation Act and would take in the suit for recovery of possession on redem- 
ption of the mortgage on the property and as it is virtually a suit for possession, 
on the expiry of the period of limitation for such a suit, the mortgagor’s title to 
the property will be extinguished. ‘Therefore, both the lower Courts have rightly 
concluded that the declaration asked for cannot be given even as regards other 


mortgages, 

The learned advocate for the appellants Mr. Sundara Ayyar contended that 
by reason of the improvements under the compensation provisions of the Malabar 
Tenancy Improvements Acts, which would take in a mortgage and a sub-mortgage 
the right to the property as mortgagees and subject to the terms of the mortgage 
has not been extinguished and that it would be open to him to file a suit for re- 
demption and ergo he can maintain the O.P, I am not prepared to accede to 
this argument as at present advised. Besides this question was not raised in the 
Courts below and there was no determination regarding the same and it would 
not be proper for me in the absence of any material to consider a hypothetical case. 


In the result, this appeal is dismissed with costs. 
R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. JUSTICE RAJAGOPALA AYYAN- 
E ~ 


GAR. ° 

Edavan Kavingal Kelappan Nambiar .. Petitioner 
a ; 

Moolakal Kunhi Raman and another .. Respondents. 


Contract Act (IX of 1872), sections 124 and 128—Contract of indemnity and suretp—Differences in 
— Liability of surety—Surety for a debt for which a minor made himself liable—Extent of liability of. 

That the quantum ofa surety’s liability is co-extensive with that of the principal debtor is beyond 
dispute. In cases of contracts of indemnity the non-liability of the principal debtor does not alter 
she obligation undertaken by the indemnifier which is primary and in several cases it is the possibility 
of the non-liability of the principal debtor that constitutes the occasion for the contract of indemnity. 
But a surety’s obligation stands on a different footing. In the absence of special circumstances like 
fraudulent representation or in the absence of special features from which a Court could infer the 
contract to be one of indemnity as defined in section 124 of the Indian Contract Act, the liability 
of a surety is only ancillary and can rest only on a valid obligation on the part of the party whose 
debt or obligation is guaranteed. It is the essence of a contract of suretyship that there should be 
some one liable as a prmcipal as distinguished from an original and direct engagement for a party’s 
own act. Hence the guarantor of an infant’s loan where all the parties know the facts, cannot 
sued, 

Petition under section 25 of the Act IX of 1887 praying the High Court to 
revise the decree of the Court of the Djstrict Munsif, Taliparamba, dated 28th 
September, 1953 and passed in S.C.S. No. 262 of 1953. 


The petition came on for hearing in the first instance before Rajagopala 
Ayyangar, J., who made the following Order :— 


This revision petition is by the second defendant in S.C.S. No. 262 
of 1953 on the file of the District Munsif of Taliparamba. This suit 
was laid against two defendants for the recovery of amounts due under a 
kuri started by the plaintiff. The first defendant bid'at the kurion 27th 
September, 1951, for two tickets and was paid the amounts. The future sub- 
scriptions were not paid and the suit was for the recovery of these amounts. The 
second defendant executed a voucher along with the first defendant the subscriber 
guaranteeing the payment by the subscriber, the first defendant. 


The first defendant contested the suit on the ground that he was a minor at 
the time when he joined the kuri and bid at the auction and therefore was not liable 
for the suit claim. The plea of the second defendant was that he was only surety 
in respect of the first defendant’s liability and that as the contract between the 
plaintiff and the first defendant was void he was not liable on the guarantee 
either. That the first defendant bid at the kuriand thatthe second defendant 
executed the voucher (receipt) Exhibit A-1 are both matters of admission. The 
first defendant has also been able to prove that he wasa minor on the date of 
Exhibit A-r which was executed when the bid amount was paid. The learned 
District Munsif has for this reason dismissed the suit as against the first defen- 
dant. He has however decreed the suit as against the second defendant on the 
ground that as under Exhikit A-1 he undertook to pay the amount though as a 
surety he was still liable to the plaintiff notwithstanding the contract with the 
primary debtor being void and not enforceable. It is this decree against him in 
these circumstances that is complained of by the petitioner. 


Section 128 of the Indian Contract Act provides that the liability of the surety 
is co-extensive: with that of the principal debtor unless it is otherwise provided by 
the contract. If the section were literally applied there can be no doubt that the 
second defendant would not be liable because the liability of a surety cannot be more 
extensive or of wider import than the liability of the principal debtpr. There are 

decisions of the Bombay High Court taking this view, viz., Manju Mahdeo v. Shivappa 
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Manju’, Pestonjt Manekjt Mody v. Bai Meherbai®, There is also authority to the simi- 
lar effect in English Courts. Vide Courts & Company v. Browne-Lecky*. On the other 

` hand theregis an earlier decision of the Bombay High Court in Kalshiba v. Shripat 
Narshww*, which takes a different view. In this decision it was held that in such cir- 
cumstances the obligation of the surety became primary and that the binding nature 
of the contract on the principal debtor was .not the sine qua non for the enforceability 
of the obligations of the surety. A similar view has been taken in Chajju Singh v. The 
Crown®, as also by the Nagpur High Court in Tikkilal v. Komalchand and others®. 
There is, however, no decision of this Court on this point. The point is not free from 
difficulty and in view of this conflict of decisions I consider that it is proper that this 
matter should be considered by a Bench. I favour this course particularly in this 
case because any decision of mine in this C. R. P. will not be open to appeal. I 
therefore direct the papers to be placed before my Lord the Chief Justice for this 
C.R.P. being heard by a Bench. 

The petition then came on for hearing before a bench (Rajagopalan and 
Rajagopala Ayyangar, FF.) in pursuance of the above order of Reference. 

A. Achuthan Nambiar, for the Petitioner. 

C. K. Viswanatha Ayyar, for Respondent No. 1. 

The Court delivered the following 

JupGMENT.—This C.R.P. which came on for disposal before one of us in the 
first instance was refererd to a Bench ineview of the importance of the point raised 
and the absence of any decision of this Court on the question involved. 

The facts of the case have been set out sufficiently in the order of reference and 
we feel it not necessary to repeat them. Bereft of unessentials, the question raised 
for our consideration is whether a surety for a debt for which a minor made 
himself liable could be proceeded against on his contract of guarantee. The District 
Munsif has held in the affirmative, and it is the correctness of this position that has 
been canvassed before us in this petition. 

The minor was of course not liable and the suit has been dismissed as against 
him. As regards the surety who is the petitioner before us, section 128 of the Indian 
Contract Act enacts: g 

“128. The liability of the surety is coextensive with that of the principal debtor, unless it 
is otherwise provided by the contract.” 
That the section refers to the quantum of a surety’s obligation is beyond dispute. 
But the question to be considered by us is whether the obligation of a surety becomes a 
primary one when no liability was ever fastened on the principal debtor by rea- 
son. of his minority at the time of the contract. 

In this connection it is necessary to draw a distinction between a contract of 
indemnity on the one hand and a contract of guarantee or suretyship on the other. 
Section 124 of the Indian Contract Act defines a contract of indemnity thus. 


“Section 124.—A contract by which one party promises to save the other from loss caused to him 
the conduct of the promisor himself or by the conduct ofany other person, is called a ‘ contract 


indemnity ’.” 
The rights of a promisee ina contract of indemnity are set out in the section 
following : . 


“Section 125.—The promisee in a contract of indemnity, acting within the scope of his authority 
is entitled to recover from the promisor— 

(1) all damages which he may be compelled to pay in any suit in respect of any matter to 
which the promise to indemnify applies ; 

(2) all costs which he may be compelle i to pay in any such suit if, in bringing or defending 
it, he did not contravene the orders of the pro-usor and acted as it would have been prudent for him 
to act in the absence of any contract ofindemnity, or ifthe promisor authorised him to bring or defend 
the suit ; 

(3) All sums which he may have paid under the terms of any compromise of any such suit, 
if the conpromiee was not contrary to the orders of the promisor, and was one which it would have 


1918) I.L.R. 42 Bom. 444. 4 (1894) I.L.R. 19 Bom. 697. 
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been prudent for the promisee to make in the absence of any contract of indemnity, or if the- 
promisor authorised him to compromise the suit.” 


In cases, therefore, where the contract is on its proper construction ong of indem--™ 
nity, there is no doubt that the non-liability of the principal debtor does not affect 
the obligation undertaken by the imdemnifier which is primary and in several. 
cases it was the possibility of this non-liability that was the occasion for this. 
contract of indemnity. 


Every contract of tee, however, is not a contract of indemnity having this 
effect. The nature of the obligation in this type of cases is set out in section 126 
as a contract to perform the promise, or discharge the liability of a third person 
in case of his default.” So then a ‘default’ of a third person is posited as the foun-- 
dation for the liability of the guarantor or surety. 


Turning now to the bond in suit Exhibit A-1 we are clearly of opinion that 
it embodies a contract of guarantee and not one of indemnity. The relevant 
clause by which the petitioner undertook his liability runs : 

“It has been settled that if the 1st executant commits any default in paying the amount due for 
the respective instalments at the due time. . . the second executant in his capacity as surety. . . 
shall be liable for the entire amount payable.” 

The contract is tripartite—an indication that it is a guarantee rather than one 
of indemnity and there is no finding by the District Munsif that there has been any 
misrepresentation by the surety as regards the contractual capacity of the primary 
debtor. In these circumstances we are clearly of the opinion that the obligation un-- 
dertaken was purely one as surety under section 126 of the Contract Act. 


The question that has next to be considered is, could there be a “‘default’’ on 
the part of the executant—the minor when under the law no legal obligation to 
pay was ever cast upon him. 


The earliest reported decision of the Indian Courts on this point is Kashiba v. 
Sripat Narshiol. One Lakshmibhai entered into a bond to secure payment to the 
plaintiff of Rs. 1000 and interest. At the time of the execution of thé bond, she 
was a minor and her father joined in the bond. The material terms of the con- 
tract by the father were : 

“ Should she (i... Lakshmibhai) fail to pay, I will pay the above-mentioned amount personal] 
without pleading her excuse and take back this bond. Ifit is notso paid, you should get it paid o 
from my income.” 

The question was whether the father was liable on this guarantee in view of 
Lakshmibhai herself not being liable because of her minority. It was answered 
in the affirmative by Farran, J., who delivered the judgment of the Court stating 
“ By English Law it is clear that Shripat would be liable on such a contract ” and 
in support of that conclusion the learned Judge referred to a passage in Chitty on 
“Contracts” and other text-books and some decisions of the English Courts in which. 
a similar view was indicated. The pasage extracted from Chitty ran : 

“But the rule that a party cannot be liable on a contract of guarantee unless the principal be 
also liable, is in some cases true in form or words rather than in substance. Thus, in the case of 
guarantee to answer for the price of goods, not necessaries, to be sold to an infant or other person 
incompetent to contract, there is no doubt that the party guaranteemg, though professedly contract- 
ing only m the character of a surety, would be responsible: for either he could not urge the incapacity 
of the supposed principal, or he might by construction of law be himself treated as the principal ”. 

After referring to the distinction between the English and the Indian Law as 
regards contract by minors, that is, to their being voidable under the Infants Relief 
Act, 1874, whereas they were void under section 11 of the Indian Contract Act 
the learned Judge added : 


“The case is perhaps still more clear if the promise of the infant to repay the money is void. In 
that case, the contract of the so-called surety is not a collateral, but a principal, contract. It is 
a conditional promise founded upon valuable consideration. It is like the case of a Berson, who to 
appease the anger ofa child, requests another to lend a guinea to the child to play with, and promises. 
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if the child loses or does not give back the coin, to make it good to the lender. The promise in such 
circumstances is clearly that of a principal, and not of surety, and the situation is not altered by its 
ting called a guarantee”. 
i Phd . eos 
On this reasoning, the learned Judge held that the surety and those claiming 
under him were liable to the promisee of the bond. 


Kashiba v. Shripat Narshiv1, is the leading case on this topic and ail the later deci- 
sions in which a similar view has been taken have merely followed this case without 
any independent reasoning. As Farran, J., has relied on the law in England and 
the passage in Chitty on “Contracts” and other text-books, it will be necessary to- 
examine the position in relation to the decisions in England and to this we shall revert 
after referring to the later Indian decisions on the point. 


The next case in order of date—this too a decision of the Bombay High Court— 
the one reported in Manju Mahadev v. ager Manju*, appears to be on the other 
Side ofthe line, The facts were that a sum of money was deposited by the trustees ofa 
temple with the father of one Mahadev. There had been demands for the return 
of the money and a refusal. Long after the period of limitation for the recovery of 
this sum expired, there was another demand and one Boddu orally guaranteed to: 
repay the amount in case Mahadev failed to pay. A suit was brought against the origi- 
nal depositee and the guarantor Boddu and the Subordinate Judge decd he 
claim against both. This decree was brought up in appeal to the High Court and 
the question was debated whether the contract of guarantee was enforceable. The 
learned Judges Batchelor, Acting C.J., and Kemp, J., held that there was no con- 
sideration for the guarantee, since on that date the original debt, which was sought 
to be guaranteed, had become barred by limitation. They referred to section 128 
of the Indian Contract Act as regards the liability of a surety being co-extensive 
with that of the principal debtor and added that if the liability of the principal debtor 
was not enforceable in law, and therefore did not exist there could not be any lia- 
bility under a contract of guarantee. It was, therefore, held that the representative 
of the guarantor could not be proceeded against. We shall only add that there was 
no reference in this decision to Kashiba v. Shripat Narshio. A 


In Chajju Singh v. The Crown’, the Punjab High Court considered'the liability of a 
person who had entered into a surety bond guaranteeing the appearance of an accu- 
sed before a magistrate. ‘The arrest itself was held to be illegal and hence the accused 
was not liable on his own bond, Martineau, J., held following the decision in Ka-. 
shiba v. Shripat Narshio', that the liability of the surety was in effect that of a princi- 
pal debtor and the fact that the bond executed by the accused was unenforceable 
did not affect this primary obligation. Except the reference to Kashtba v. Shripat 
Narshio1, and an earlier ruling of the Punjab High Court which also followed Kashiba’s 
case! the decision in Chajju Singh v. The Crown®, was not rested on any independent 
or additional reasoning. 


r 


Pestonji Manekji Mody v. Bai Meherbait, was decided in 1928 its facts being nearly 
identical with those in Manju Mahadev v. Shivappa Manju. ‘The decision also was to 
a similar effect. The ground upon which the surety was held not liable was that 
there was no consideration for the contract of guarantee. 


Puranik, J., of the Nagpur High Court had to consider this question in Tikki Lal 
v. Komalchand®*. A surety had represented a minor to beof full age and on such re- 
presentation had induced the plaintiff to part with money to the minor. The lear- 
ned Judge treated the case as one not merely of a guarantee but where the surety had 
entered into a primary contract on which he was personally liable. He said : 


“ ‘The sureties were competent to contract though defendant 1 was not, and it is the sureties who 
represented to the plaintiffs that defendant 1 was competent to contract, and made them enter into 
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this transaction, agreeing to compensate them if their (sureties’) representations proved false or any 
defect was discovered in the contract thereafter. The sureties must under the terms of their contract 
compensate the plamtiffs. The suretyship contract is a collateral and almost an independent con-q, 
tract and can be enforced : Kashiba v. Shripat Narshw?. It will, however, be seen frot the passage 
extracted that the contract entered into by the defendant was a contract of indemnity within section 
124 of the Indian Contract Act not so much a contract of guarantee as defined in section 126. No 
other reported Indian decision has been brought to our notice.” 


In the seventh edition of Pollock and Mulla in the notes to section 128 of the 
Contract, Act, the following passage from the judgment of Farran, J., in Kashtha 
w. Shripat Narshiv1, is extracted: (pages 446-447). 

“ This section only explains the quantum of a surety’s obligation when the terms of the contract 
do not limit it, as they often do. Itdoes not follow, conversely, that a surety can never be liable when 
the principal debtor cannot be held liable. Thus a surety 1s not discharged from lability by the 
mere fact that the contract between the principal debtor and creditor was voidable at the option of the 
former, and was avoided by the former. And where the original agreement is void, as in the case 
of minor’s contract in India, the surety is liable as a principal debtor ; for in such a case the contract 
of the so-called surety is not a collateral, but a principal contract.” 

It will thus be seen that the entire case-law in regard to surety’s liab‘lity in such 
circumstances is founded on the exposition in Kashtba’s case, which in its turn was 
based on the passage in Chitty on “Contracts”? and other text-books and a few 
decisions referred to in them. 


It thus becomes necessary to examine these decisions and consider how far they 
could be treated as authorities for the broad proposition laid down by Farran, J. 
The decisions were referred to by the learned Judge. In Harris v. Huntbach*, the 
defendant had given a memorandum whereby he had acknowledged receipt of a 
sum of money “ on behalf of EE ” an infant and promised to be accountable for 
such sum on demand ; it was held that the memorandum was evidence to support a 
count for money lent to the defendant. Duncomb v. Tickridge®, the other decision 
referred to by Farran, J. is treated in the text-books as authority for the position that 
where an infant is placed at school by a parent or guardian it is faphied € that credit 
is given to the parent and not to the infant. These two cases therefore proceed on the 
basis that crete was given to the adult guarantor and not to the infan? and are no 
authority for the position that where credit is given to the infant, on the mistaken 
footing that he would be liable a guarantor assumes an obligation as a principal 
debtor. 


It will now be convenient to refer to the later decisions in England wherein this 
point has come up for consideration. As all these have been critically reviewed 
at length recently by Oliver, J., in Coutts @ Co. v. Brown-Lecky*, we consider it suffi- 
cient to extract some relevant passages from this judgment. The case before Oliver, J. 
related to a claim against two defendants who had guaranteed a loan by way of 
overdraft granted by the plaintiff-bank to an infant who was impleaded as the first 
defendant to the action. The fact of the infancy was known to all the parties. Oli- 
ver J., held after an examination of the earlier decisions that the guarantors were not 
liable. The learned Judge observed : 


“The clear-cut question of law arises : can the guarantor of an infant's overdraft with a bank 
be made liable to pay the bank? . . . . . Apart from authority, it would certainly seem 
strange if a contract to make good the debt, default or miscarriage of another—which is the classic 
definition of a fuarantee—could be binding where, by statute (in this case the Infants Relief Act, 
1874) the loan guaranteed is, in terms, made absolutely void. Looking at the matter broadly, how, 
in those circumstances, can the omission by an infant to pay what is made void by statute be described 
as cither a debt, a default or a miscarriage ? There is no debt here, for the Act of 1874 says so ; there 
is no default, for the infant is entitled to omit to pay ; and there is no miscarriage for the same reason. 
a. . > « Mr. Ashe Lincoln for the guarantors relied on the Scottish case, Swan v. Bank of Scot- 
land’ decided in the House of Lords. The overdraft there was guaranteed by joint guarantors and 
arose out of transactions which were both illegal, that is to say punishable, and expressly made void 
by statute. Held that no debt had been incurred and therefore that the parties were not liable upon 
the bond. That seems to me, as it stands, to be clear authority for the proposition put forward for 
the guarantors, namely, but the guarantors in this case cannot be succ y sued in respect of this 








1. Haon LL.R. 19 Bom. 697. 4- LR (1947) 1 K.B: 104. 
2. (1757) 1 Burrow 373 : 97 E.R. 355. “5. ro Bligh (N.S.) 627: (1836) 6 E.R. 231. 
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alleged debt which is no debt at all. It was argued for the Bank that later cases had established an 
exception, into which the present case falls. Examples cited were Yorkshire Ralway Wagon Co. v. 
Maclure’, a decision of Kay, J. and Garrard v. Jamest, a decision of Lawrence, J. Those cases and 
or others cited all concerned guarantees by the directors of companies of loans to their companies which 
it was ultra mres the companies to accept. In a number of the cases the directors were held liable 
notwithstanding that the companies could not be sued because the loans were ulira ures. I note in 
passing that in Garrard v. Fames®, Lawrence, J. appears to distinguish Swan v. Bank of Scotland’ on the 
ground that in that case what was done amounted to a breach of the law as well as being void, and 
suggests that that was the reason for the decision. I find it difficult to follow that, because it seems to 
me, Lord Brougham expressly says that that is not the reason for his decision ; the real reason was 
that the statute had made the transaction void. . . . . My attention was also drawn by counsel 
for the bank to the fairly recent case of Wauthier v. Wilson’. ‘That at first sight, appeared to be an 
authority on the very facts before me, and directly contrary to the sense in which I am giving judgment. 
e. . . . Pickford, J., goes on: “ My ey is this. As I understand the case cited to me 
of the Yorkshire Railway Wagon Co. v. Maclure1, Kay, J., there expressly decided that there may be a 
transaction purporting to be a debt, which is void, and yet a gurantee given of that so-called debt 
may be valid”. . . . . He gocs on then to give judgment on that footing against the guarantor- 
- « . . . That decision went to appeal (ora) 28 T.L.R. 239, and to my mind it 1s plain 
that the Court of Appeal supported Pickford, J.’s decision on entirely different grounds, and did not 
agree with the grounds for his decision. The Court of Appeal held that the action was a common-law 
action on a promissory note, and that any one executing a promissory note was liable on it at common 
law and could only escape liability on the arising of some equity which made it inequitable for him 
to pay . . . . The Court held that, on the plain facts, before them, the father had executed 
not a guarantee but an indemnity, and was personally liable without any question of a guarantees 
arising. J think it fairly plain that thecourt would not have supported Pickford, J.’s decision had the 
contract in question turned out to be in reality a contract of guarantee and not one of indemnity. 
I think that the definition given by Pothier and quoted in de Cloyar’s “Law of Guarantees and of 
Principal and Surety”, grd edn., published as leng ago as 1897, puts the matter m that text-book 
(at page 210) Itas stated: 

“t As the obligation of sureties is according to our definition an obligation necessary to that of 
a principal debtor, ıt follows that ıt is of the essence of the obligation that there should be a valid 
obligation of a principal debtor ; consequently, if the principal is not obliged, neither is the surety as 
there can be no accessory without a principal obligation.” 

©. + « . . In my opinion, the guarantors to a Bank of an infant’s loan, where all the 
parties know the facts, cannot be sued.” 

It is to our mind clear that the law laid down in section 128 of the Indian Con- 
tract Act erfacts the same rule. In the absence of special circumstances, like fraudu- 
lent representation or in ihe absence of other features from which a Court could 
infer the contract to be one of indemnity, as defined in section 124 of the Indian 
Contract Act, the liability of the surety is only ancillary and can rest only ona 
valid obligation on the part of the party whose debt or obligation is guaranteed. 

Kashtbai’s case, is not when properly understood against this view as on the 
facts the obligation undertaken by the father appears to be one of indemnity rather 
than of guarantee. 

We are strengthened in this view of the law by the opinion expressed by a 
Full Bench of this Court in a decision reported in Subramania Chettiar v. Narayanaswamt 
Gounder”. The case related to the extent of the liability of a non-agriculturist surety 
when the principal has been scaled down under the provisions of the Madras Agri- 
culturists Relief Act in favour of an agriculturist principal debtor. The Full Bench, 
overruling an earlier decision of this Court in Subramania Chettiar v. Batcha Rowther®, 
held that the surety’s liability was co-extensive with that of the principal and as 
such a surety could not be liable for a larger amount than the principal debtor. 
Panchapakesa Ayyar, J., who delivered the opinion of che Full Bencn stated : 

“ Section 128 of the Indian Contract Act says that the liability of the surety is co-extensive 
with that of the principal debtor unless it is otherwise provided by the contract. It is a settled 
principle of law that the surety’s liability is only accessory and secondary. That can only mean 
that his liability is no less or no more than that of the principal debtor.” í 

The learned Judge referred with approval to the following observations of 
Niyogi, J., in Babu Rao v. Babu Manaklal®. 


1. (1881) LR. 19 Ch.D. 478. 6. (1894) LR. 19 Bom. 697. 
2. LR. RA Ch. 616. 7. (1950) 2 MLL.J. 74. 

3. L.R. (1925) Ch. 616 at 625. 8. (1941) 2 od 751. 

4. (1836) 10 Bligh (N.S.) 627: 6 L.R. 231. g. LL.R. (1939) Nag. 175. 
5. (1911) 27 TAL.R. 512. 
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“When the creditor seeks to enforce the debt against the surety, the latter is legitimately entitled 
to ask, ‘is the principal debtor himselfliable ? If not, he has committed no default, and you cannot 
compel me to discharge an obligation which has no existence . . . . + .” ae 
It is interesting to notice how the decision of Oliver, J., in Coutts B Company v. N 
Brown-Lecky!, has been dealt with in the gist edn. (1955) of Chitty on “Con- 
tracts” (paragraph 812, on page 447). The general principle is set out in paragraph 
812 which is in the same terms as in the earlier editions. 


“ The general nature of a contract of guarantee is sufficiently simple. It is a collateral engage 
ment, either by way of personal liability or by a charge on property or by both, to answer for the debt, 


default, or miscarriage of another as distinguished from an original and direct engagement for the 
party’s own act. It is therefore of the essence of this contract that there should be someone liable as 
principal.” 

Then follows paragraph 813 which reproduces the passage extracted by Farran, 
J., in Kashiba’s case*, which we have already quoted. At the end of this paragraph 
the present editors add: 

“ In the main, however, the general rule stated above (in para. 812) holds good, and it is likely 
that in the absence of special circumstances, the guarantor in such a case would not be held liable;” 
and the decisions in Swan v. Bank of Scotland’, and Coutts & Company v. Brown-Lecky1, 
are referred to as authorities for this addition. Thus, it would be clear that the 
present editors of Chitty on “Contracts” recognise that in the case of contracts of 
guarantee as distinguished from contracts of indemnity the sine qua non of the liability 
of the surety is the existence of the liability of the principal debtor. 


The decree of the Court below is set aside and the suit dismissed against the 
and defendant. In the circumstances, however, there will be no order as to costs. 


R.M. : —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GOVINDA MENON AND MR. Justice RAMASWAMI, 


Ramakrishna Mardi and others «. Appeļlanis* 
v. 
Vishnumoorthi Mardi and others .. Respondents. 


Hindu Law—Joint family propertyp—Property acquired out of income of kulachara or family occupation 
—What is—Puruohit vrithi—J/ family avocation. f i 

Any wealth acquired by a member of a Hindu joint family by his learning belongs exclusively 
to the acquirer. Even if the member had his education with the aid of the joint family still it cannot 
be held that his acquisitions were joint family properties. 


A study of the Vedas and other Hindu Scriptures by members of a joint family in the traditional 
style from their father in the family house does not mean that the assets of the family are being ex- 
pended on their training and education. The income received by a person officiating as purohit are 
paid at the discretion of the donors either by way of charity or by way of remuneration for personal 
services rendered which cannot be claimed as a matter of right and therefore cannot in any way 
amount to family property. Simply because a person’s study of the Vedas and the knowledge in 
religious ceremonies enable him to practise the profession of purohit it will not be possible to treat 
the income earned by him as joint family property. 

Venkatasubbamma v. Venkateswarlu, A.I.R. 1936 Mad. 429 ; Chelabhai Gauri Shankar v. Hargowan 
Ramji, 1.L.R. (1911) 36 Bom. 94 and Hanso Pathak v. Harmandil Pathak, (1934) I.L.R. 56 All. 1026: 
A.LR. 1934 All. 851 followed. 


Hindu Law Texts referred. 


Appeal against the decree and judgment, dated 31st October, 1951 and made in 
O.S. No. 54 of 1950 on the file of the Court of the Subordinate Judge (Additional) 
of South Kanara at Mangalore. 


_ _4. Narayana Pai, for Appellants in Appeal No. 189 of 1952 and for Respondent 
in Appeal No. 559 of 1952. 
tN 


1. L.R. (1947) 1 K.B. 104. 3. (1836) 10 Bligh N.S. 627: 6 E.R. 291. 
2. (1894) L.R. 19 Bom. 697. ; i 


* Appeal Nos. 189 and 559 of 1952. rath July, 1956. 
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_ K. Srinivasa Rao for Appellants in Appeal No. 559 of 1952 and Respondent 
in Appeal No. 189 of 1952. 


wo a M. Ke Nambiyar, K. B. Nambiyar, A. Subramania Ayyar, K. Vittal Rao, for Respon- 
‘dents. 


The Court delivered the following 


Jupoment.—These connected appeals arise out of O.S. No. 54 of 1950 on the 
file of the Additional Sub-Court, South Kanara, which was s suit for partition of the 
fee es to a joint family consisting of the plaintiff and the defendants. 

chedule A to the plaint is the genealogical tree showing the relationship of the 
‘parties from which it is seen that the ancestor was one Krishna Mardi through whose 
‘sons, Subraya Mardi and Ramappa Mardi, the other members of the family origi- 
nated. As is seen therefrom the plainiiff is the son of Ramappa Mardi and he claims 
‘partition and separate possession of a one-fourth share in the joint family properties 
described in schedwes B to E attached to the plaint. The main contest in the Court 
below was with regard to certain items of properties claimed by the respective groups 
-of defendants as not belonging to the joint family. It was contended that those were 
the self-acquisitions of the claimants thereto, and in regard to the other points in 
controversy before the learned Subordinate Judge there is no dispute here. 

Appeal No. 189 of 1952 is by defendants 3, 4 and 8 to 11 who are the descen- 
dants of Seetharama Mardi, the first defendant, and Appeal No. 559 of 1952 is filed 
by defendant 2, and defendants 5 to 7 who are the descendants of Ramachandra 
Mardi the second defendant. 

In the plaint it is alleged that during the course of his family management the 
first defendant acquired items of properties contained in the C schedule in the name 
of his sons, defendants 3 and 4 from out of the income of the properties in B schedule 
and that he also acquired items contained in the D schedule in the name of his 
brother and his brother’s sons, defendants 2 and 5, from out of the income from the 

_joint family properties in his hands. The plaintiff, therefore, alleged that the im- 
moveable properties described in schedules C and D are the family properties of the 
parties and as such divisible. It was further alleged that the moveables set out in the 
E schedule should also be made the subject of division on the same basis. In separate 
written statements each of the groups of defendants pleaded that the items in C and 
D schedules were acquired by the respective defendants from out of their separate 
-earnings as a result of their profession as Purohits and as such they cannot be con- 
sidered as having anything to do with the joint family. This plea did not find fav- 
our with the learned Subordinate Judge who took the view that tt cannot be contended 
:as anything other than family properties, and that out of the income from the B 
schedule properties items in the C schedule were acquired and from the joint incomes 
-of B and C schedules items in the other schedules were purchased and therefore 
they must be held to be partible. The learned Judge also held that the Purohit 
arithi being a kulachara or a family occupation, income derived out of such a profes- 
sion must also be deemed to be joint family properties and even if B and C schedule 
properties were purchased with such incomes still the joint family has an interest in 
them with the result that they are also liable to be partitioned. 


We have, therefore, to find out firstly whether fhe disputed items of properties 
were acquired with the income from the properties which have been held to belong 
to the joint family and even if the finding on that question is in the negative whether 
the Purohit witht can be held to be a family avocation the benefits of which should 
be considered to be appertaining to the family. 

The proposition of law is well estbalished that it is not enough to show that the 
family had a nucleus of the family papii in order that the later acquisitions made 
by the manager of the family should have the attribute of family character but 
what is necessary is that the nucleus must be such as to leave sufficient income there- 
from after næeting the expenses as would enable the manager to acquire properties 
with that. So far as this question is concerned the only witness examined on behalf 
-of the plaintiff, does not render much useful aid for he is not a member of the family 
cand he could not depose with regard to the actual income from the admitted family 
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properties, On the other hand D.W. 1 has testified to the fact that when Ramappa. 
became the yajaman the family owned very little properties and there were about 1& 
members in the house to be fed, guests to be entertained and ceremonies to be perfor 
med. He is not able to say whether any income was left after meeting these expenses. 
The family was getting 100 mudis of rice when Ramappa died and this information 
the witness got from his father as well as from the other members of the Mardi family. 
The learned Subordinate Judge was of the view that when once the ancestral nucleus 
is admitted the onus lies on the manager of the joint Hindu family to prove that the 

roperties.acquired were his self-acquisitions. This is stating the proposition of 
aw in very wide terms. The existence of a nucleus is not the sole criterion to 
impress the subsequent acquisitions with family character. What has to be shown 
is that the family had as a result of the nucleus sufficient surplus income from 
which the subsequent acquisitions could be made. This is the second phase in 
the onus of proof which lies on the person who sets up the family character of the 

roperties. In these circumstances after perosina the evidence of P.W. 1 and 

. Ws. 1 and 2 we do not think that 100 mudis of rice would have an appreciable 
surplus so as to form a basis for the acquisition of properties. The learned Subor- 
dinate Judge has animadverted on the non-examination of the first defendant in 
the case but the blame for that cannot be laid at the door of the present appellants 
who even though they are the descendants of the first defendant cannot compel 
him to get into the witness box and depose in their favour. 


The attempt of Mr. M. K. Nambiyar to show that from the evidence of D. Ws. 
1 and 2 it is possible to gather that there would be surplus sufficient to afford a 
basis for further acquisitions has not been successful. During the time the acquisi- 
tions were made the price of 100 mudis of rice would not exceed more than Rs 300: 
or 400 which would work out at the rate of Rs. 30 to 35 per month and if a family 
of 18 members has to be fed, clothed and maintained from out of that income there 
will be nothing left for acquiring properties. It has been held by this Couri in at 
least one decision that a managing member of a family having private income of 
his own is not bound to utilise any portion of it for the expenses of the family but 
that the expenses have to be met only from and out of the family funds” It is open 
to the manager, to save his private income and accumulate the same for his own 
benefit. In these circumstances and after perusing the evidence of P.W. 1 and 
Ð. Ws. 1 and 2 which alone has been stressed by the counsel on either side before 
us, we do not think that there could be any appreciable surplus left out of which 
acquisitions under Exhibits B-3, B-16 and B-77 could have been made. 


Such being the case what we have now to find is whether the acquisitions made 
under the above documents were from private funds. Exhibit B-53 which is in 
favour of defendants 3 and‘4 for a sum of Rs. 3,500 is, dated 31st May, 1934, when 
these defendants were capable of making. acquisitions from and out of their owm 
earnings by following the avocation of purohit. The second defendant deposed 
that. he had been a purohit from his 18th year, that he has studied the Vedas and 
that he would be earning about Rs. 500 cash a year in addition to his getting copper 
vessels, cloth, rice and cocoanuts. He was a purohit for about 100 houses. The-first 
defendant had also been earning asa purohit. So also defendant No. 3, who in 
addition to his officiating as purohit at religious cermonies which require 
knowledge of Vedas and rifuals was also a mantravadha, that is, a person 
who practises black magic and is capable of scaring away devils and evil 
spirits. D.W. 2 stated that for purohit duties and mantravadha they were 
called not because they were members of the family but because of their knowledge 
and learning. No serious attempt has been made to minimise the proficiency of 
these persons in their particular arts. P. W.1 whose evidence alone has been 
brought to our notice on behalf of the plaintiff does not dispute the fact that 
defendants 2 and 3 are experts in purohitic lore and that they were earning by 
exercising that profession. But the attempt has throughout been to show 
that such earnings should be deemed to be income due to the family and not 
the gains of their proficiency in particular arts. We are satisfied that even though 
defendants 2 and 3 hail from a family the members of which had been hereditarily 
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following the profession of purohits still it cannot be said that they were able to 
earn so much not because they belonged to the family but because of their expert 
gonowledge in Vedas and religious rites. It is needless to say that every member 

of a Purohifs family even though unlettered and incapable of performing religious 
duties can officiate as purohit. What is required is learning in the special subjects 
and experience in the performance of religious duties. 


With this background let us analyse the details of the several acquisitions. The 
consideration for Exhibit B-53 consists of Rs. 2,304 to pay a mortgage by the vendors 
in favour of one. Nagappa which was discharged and receipt Exhibit B-56 produced ; 
a sum of Rs. 1,000 retained with the vendee during the lifetime of the vendors, a 
sum of Rs. 54 to pay theerva and lastly Rs. 142 paid in cash. In order to discharge 
the mortgage evidenced by Exhibit B-56 Rs. goo was paid in cash and a mortgage, 
Exhibit B-55 for Rs. 1,400 was executed which was subsequently discharged under 
Exhibit B-58. For raising Rs. goo paid in cash a mortgage, Exhibit B-54 was exe- 
cuted on 3 st May, 1934, in favour of one Vasudeva Bhatta which was subsequently 
discharged under Exhibit B-57 on 1st June, 1937. The above statement of details 
of consideration would show that the entire moneys were not paid in a lump sum 
but that it took sometime for the vendees to pay off the various encumbrances. 
It seems to us that the evidence of D.W. 2 to the effect that the amount of considera- 
tion was found from and out of the earnings of defendants 3 and 4 is acceptable. 


The next document is Exhibit B-60, dated 23rd November, 1945, the considera- 
tion for which was Rs. 7,400. ‘There are as many as ten items detailed in the docu- 
ment but it is unnecessary io reiterate the same here. The various encumbrances 
reserved for being paid have been discharged as is seen from Exhibits B-65, B-66, 
B-67, B-68, B-69 and B-70. A sum of Rs. 4,303 was paid in cash for which purpose 
Rs. goo was borrowed from D.W. 6 under Exhibit B-71 and subsequently discharged 
by Exhibit B-73. Rs. 3,975 under Exhibit B-72 dated 23rd November, 1945 was 
raised from one Seshagiri Rao which amount was also discharged under Exhibits 
B-74, B-75 aad B-76. Exhibits B-63, B-93, B-94 and B-96 show how moneys were raised 
for this purpose. It seems to us that defendants 3 and 4 raised the necessary funds 
out of their self acquisitions. Exhibit B-77 dated 15th August, 1946, is a sale deed 
for Rs. 5,000. We do not think it is necessary to advert at any length tc the various 
items the consideration of which has been satisfactorily proved. By the time these 
documents came into existence defendants 3 and 4 had income derived from pro- 
perties acquired under Exhibit B-53 and B-60 and in addition they had their own 
private earnings. We feel, no doubt, whatever, that the source for the acquisitions 
under these documents was also the private property of defendants 3 and 4. 


It is then urged by the learned counsel for the plaintiff, respondent, that since 
the kulachara of the family consists of purohit duties even if such duties can be 
performed only after years of study and experience, still the income derived from 
such a profession should belong to the family. The learned Subordinate Judge 
was inclined to accept that argument which is against the principles laid down in 
texts of Hindu Law. In Manusmrithi, Chapter I, verse 206, that Sage has laid 
down the Jaw in the following terms :— 


Rari g ae TAT Te aT. 
aR Ba agafa = N Wg. 9-206) 
Raremt= fattest wages wae yar aet 
Tae ae aAa fa gean: Fars a g HATTA 
CoRR TAT Re ware: Ta mes faker Rrra aga | sare 
qasi fren ogi | ered g akna a aiaa | Renaa: 


yaa daR | MASTS maaa a aeri g a g: 
70 
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fam a fast ad a neh, Ae mgs Alerter 
SEA TEAS, KT, I i ~ 
See agak Heapas Commentary, pages 376 and 377. 
“ Wealth, however, acquired by learning, belongs exclusively to any one of them, who acquired 
it, so does anything given by afriend, received on account of marriage or presented as a mark of 
respect to a guest.” 
It is clear from this passage that any wealth acquired by learning belongs 
exclusively to the acquirer and such acquisition being one of the chief sources of 
private property even from the early days it is too late in the day to say that the 
earnings of defendants 3 and 4 should be impressed with joint family character. 
‘Their Lordships of the Privy Council in Gokal Chand v. Hukam Chand Nath Mal}, 
had to consider whether a member of the Indian Civil Service who received his 
entire education with the aid of the family funds should be allowed to claim the 
earnings made by way of salary, as his self-acquisition. Lord Sumner in delivering 
the judgment held that the official salary was partible property of the joint family 
since it resulted from a special educational training and as the officer in that case 
had not discharged the onus which was upon him of proving that, that training was 
not at the expense of the joint family, his acquisitions should be held to be joint family 
property. His Lordship further held that in considering whether gains are partible 
there is no valid distinction between a direct use of the joint family funds and a use 
which qualified the member to make the*gains by his own efforts. The case-law 
on the subject uptil then in vogue was discussed, the earliest of them being 
Luxmon Row’s case?. As a result of the hardship which arose out of the decision 
the Hindu Gains of Learning Act (XXX of 1930) was passed, section 3 of which 
‘is as follows :— 
“Notwithstanding any custom, rule or interpretation of the Hindu Law, no gains of learning 
shall be held not to be the exclusive and separate property of the acquirer merely by reason of 
(a) his learning having been, in whole o1 in part imparted to him by any member living or 
deceased, of his family, or with the aid of the joint funds of his family, or with the aid of the funds of 
any member thereof or 
(b) himself or his family having, while he was acquiring his learning, been maintained or 
supported wholly or in part, by the joint funds of his family or by the funds of any member thereof.” 
It ig clear therefrom that even if the member had his education with the aid 
of the joint family funds still it cannot be held that his acquisitions were joint family 
properties. There is no evidence in this case that either the first defendant or 
defendants 3 and 4 had any specialised education or training imparted to them 
by the expenditure of the joint family funds. The study of the Vedas and other 
Hindu scriptures which these persons are alleged to have undertaken was only in 
their family house and not in any University or college and that too was in the 
traditional style of the father imparting his knowledge to his son. We do not think 
that there is any justification for holding that defendants 3 and 4 would not have 
been able to perform the duties of a purohit, or the grd defendant as Mantravadhi 
without the assets of the family being expended on their training and education. 
As stated already, there is hardly any evidence that any sum of money was spent 
for the training of defendants 3 and 4 in the study of the Vedas and Sastras. 


Learned counsel for the appellant invited our attention to a few cases where 
the subject of such acquisitions has been discussed. 


Sulaiman, C.J., and Mukherji, J., in Hanso Pathak v. Harmandil Pathak®, have 
held that in the United Provinces the income received as amounts paid by Yajamans 
at their discretion either by way of charity or by way of remuneration for personal 
services rendered by a priest cannot be claimed as of right and cannot amount to 
a family property. Mukherji, J., in his judgment referred to Ghelabhi Gaurishankar v. 
Hargowan Ramjit, and held that the case of herditary priests cannot ke applied toa 
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-case like that. The learned Judge referred to Colebrooke’s “Translation of Daya 
Sangraha”’, at page 420, dealing with gains of science and held that the earnings 
oof a purohit of the fees received by a priest for performing the duties of a family priest 

-cannot be freated as joint family property. Reference was also made ta verse No. 
206 in Chapter 9 of Manusmrithi as also to the text of Katyayana. In our view 
this decision applies to the present case because the incomes received by a person 
officiating as purohit are paid at the discretion of the donors either by way of charity 
-or by way of remuneration for personal services rendered, which cannot be claimed 
as of right and therefore, cannot in any way amount to family property. It is not 
claimed that any family in the locality could compulsorily claim the services of 
-defendants 3 and 4 for performance of Sraddhas or other religious ceremonies 
for the mere reason that they belong to a family of purohits. The decision in 
‘Ghelabhat Gauri Shankar v. Hargowan Ramjit, which has been distinguishied by the 
Allahabad Judges related to a case where the person was functioning as the here- 
-ditary family priest, and but for that he could not have acquired any properties. 
It was also a case where the office carried with it a herditary right in the nature 
-of property and the incumbent cannot be deprived of it by anyone unless he has 
‘become a pathitha (outcast) or has declined to officiate. It is nobody’s case that 
-anyone has appointed the family of the parties to this litigation as purohits. Nor is 
it obligatory upon all the members of the family to perform the duties of a minister- 
ing priest. The only Madras case cited before us is a judgment of Venkataramana 
Rao, J., in Venkatasubbamma v. Venkateswaralu*, which related to a case of purohit 
serviceinam. The learned Judge held that the maintenance of a widow of a former 
incumbent of an office of a purohit or a member of his family cannot be charged 
-on the lands or income of the purohit service inam land ; nor can the income be 
taken into consideration in fixing the rate of maintenance. The principle de- 
ducible from this decision. helps the appellant to a great extent. If the income of 
a purohit service inam granted to the family which is a herediatary one cannot be 
taken as family income much less can there be any justification for considering 
‘the income earned by an individual by his own labour or learning as family pro- 
perty. In the case of purohit-service inam lands it had already been granted 
-either for services rendered or to be rendered and there is a fixity about the income 
but in the present case nobody has ever suggested that defendants 3 and 4 could 
“be compelled to act as purohits and earn money out of it. If they choose to remain 
‘idle and do not go about receiving gifts and other things from yajamans or officiate as 
‘priests at religious functions no blame can be laid at their door. Simply because of 
their study of the Vedas and the knowledge in religious ceremonies they were able to 
practise the profession of purohit without wasting away their life in idle pursuits 
it will not be possible to treat the income’ earned by them as joint family 
property. A decision conferring joint family character on the incomes obtained 
would be putting a premium on idleness. We feel that the principle underlying the 
‘decision of Venkataramana Rao, J., can be applied. No case has been brought to 
our notice which makes it compulsory upon us to decide that such income should 
be treated as joint family property. We are, therefore of the opinion that C and 
D schedule properties are not partible at all. This disposes of Appeal No. 189 
-of 1952 and a part of Appeal No. 559 of 1952, as well. 


The other point raised in Appeal No.559 of 1952 relates to moveables and 
-cattle belonging to the family and shown in schedules E and E-1. We have not 
been shown any reason why they should not be divided. We agree with the learned 
Subordinate Judge in his discussion on that question in paragraphs 69 and 70 of 
‘his judgment. Mr. Srinivasa Rao on behalf of the appellants in Appeal No. 559 
of 1952 contended that the money spent for renovating the family house by any 
_Junior member .of the family should be paid over to him at the time of partition. 
A recent decision of Krishnaswami Nayudu, jJ., in S.A. No. 409 of 1952 is against 
that contentiog. Even in the case of co-tenants when one tenant in common makes 
improvements upon the common property unless the same is either necessary or 
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is made with the concurrence of others the person making the improvements is not. 
entitled to any compensation. There is no evidence in the present case, whatever, 
that at the time, the repairs were effected, the parties expected to get compensation — 
from the joint family funds. They were done either for enjoying greate® convenience 
or out of gratitude to the family. It seems to us that no interference is called for 
in this respect. The result is that the appeals are allowed to the extent that the 
decision of the learned Subordinate Judge making the C and D schedule properties 
partible is set aside. The parties will bear their costs in this Court. The costs of 
all the parties in the lower Court will come out of the estate. 


R.M. —— Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mnr. P.V. RAJAMANNAR, Chief Justice AND MR. Justice, PANCHAPA- 
KESA AYYAR. 3 
A.P Nachimuthu .. Appellant* 
D. 
V.S.K. Ramaswami Chettiar and others .. Respondents. 

Madras Places of Public Resort Act (II of 1888) and Rules under, rule 18 (a)—Scope of—Ofen space alt 
round—What amounts to—Existence of trees—Effect of. 

In cases of granting exemption under the proviso to rule 18 (a) of the Rules under the Places of 
Public Resort Act, as regards the requirement of open space on all sides of a building to be licensed 
for public resort, it is for the licensing authority fo come to a decision on the question whether the 
conditions laid down in the proviso is or is not satisfied in any particular case. It is not open to the 
Court to re-examine the facts and decide whether the conditions are actually fulfilled, i.e., whether 
the order of the licensing authority 18 correct or wrong on the facts. Exceptin cases of perversity or 
mala fides or where the order is a speaking order which contains on its very face errors which affect 
the jurisdiction, there can be no interference by the Court under Articl e 226 of the Constitution. 


The term ‘open’ only means ‘ uncovered, clear, unobstructed, not shut in, unenclosed or E 
confined’. The meaning of the term ‘the open’ as meaning ‘ free from wood, trees, etc.’ is appli- 
cable only with reference to a country or tract. The mere existence of seven or eight trees scattered. 
within a space sixty feet wide all round would not render the entire space any the less open space 
within the meaning of that expression in the proviso to rule 18 (a). It is a questio® of fact in each 
case whether there is or there is not an open space of not less than the statutory minimum in width. 
It is possible that*the existence of even one tree may render the space not an open space in certain 
cases and in certain other cases the existence of one tree at one corner will not prevent the space being 
described as open space. 

Appeal under clause 15 of the Letters Patent against the order of Honourable Mr. 
Justice Rajagopala Ayyangar, dated 11th April, 1956 and made in the exercise of 
the special orginal jurisdiction of the High Court in W.P. No. 179 of 1956 pres- 
ented to the High Court under Art. 226 of the Constitution of India for the issue 
of a writ of certiorari calling for the records in R.O.C. No. 10396/55, dated 1rth 
November, 1955, on the file of the Tashildar of Omalur, the second respondent therein 
and L. Dis. No. 19214/55, dated 22nd January, 1956, on the file of the 1st Class 
Magistrate (Revenue Divisional Officer) of Salem, Respondent 1 therein and 
quashing the proceedings therein. ; 

S. Mohan Kumaramangalam for K. Tirumalai and K. Parasaran, for the Appel- 
lants in both the Appeals. 

V. Srinivasan for the Special Government Pleader (V. V. Raghavan) for 
Respondents 2 and 3 in W.A. No. 51 of 1956 and 2nd Respondent in W.A. 
No. 52 of 1956. ' 

S. Swaminathan and T. R. Srinivasan, for the first respondent in both the 
Appeals. 

The Judgment of the Court was delivered by 

Rajamannar, C.7.—These two appeals arise from the judgment of Rajagopala 
Ayyangar, J., disposing of two Writ Petitions, Nos. 179 and 196 of 1956. The only 
question involved in these appeals is the construction of one of the rules framed 
under the Madras Places of Public Resort Act and its applicability to the facts of 
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this case. The appellant and the contesting first respondent (who will be referred 
to as the respondent) are proprietors of two rival touring talkies. Rule 18 (a) of 
the aforesaid rules runs thus: 


‘No license shall be granted under the Act for the use of any temporary building for public 
resort or entertainment unless— 


(a) the building is provided on all its sides with an open space which in no part thereof shall 
be less than 50 yards in width : 

Provided that the licensing authority with the sanction of the Sub-divisional Magistrate or 
the District Magistrate, or the Sub-divisional Magistrate or the District Magistrate if he is himself 
the licensing authority, may grant a licence for any such building with an open space of not less than 
20 yards in width.” 

Apparently both of them were anxious to obtain a license for a tourning talkie 
in the village of Avadarhur, within the limits of the Jalakantapuram Panchayat 
Board in the Salem District, and both of them were not able to have any place for 
running a touring talkie which ‘had an open space not less than fifty yards in width 
on all sides. Both of them, therefore, applied for an exemption relying upon the 
proviso to rule 18 (a). The applications of both the appellant and the respondent 
were granted by the Revenue Divisional Officer, Salem. Then both of them, 
applied to the Taluk Magistrate, for grant ofa licence under section 7 of the Act. The 
appellant was granted a licence. Thc respondent filed an appeal to the Revenue 
Divisional Officer. But his appeal was dismissed. Thereupon the respondent 
filed two writ petitions, one to quash the order granting to the appellant the licence; 
and another to quash the order of the Revenue Divisional Officer grantmg the 
appellant exemption under Rule 18 (a) proviso. Both these writ petitions were 
heard by Rajagopala Ayyangar, J., together, and the learned Judge set aside the 
order of the Revenue Divisional Officer granting to ihe appellant exemption under 
Rule 18 (a) and its proviso, and in consequence also set aside the order granting 
him the license under the Act. Hence these appeals by the appellant. 


The ground on which Rajagopala Ayyangar, J., set aside the orders, and in 
particular the order granting exemption to the appellant under rule 18 (a) proviso 
‘was that there were 7 or 8 cocoanut trees within forty feet of the auditorium and 
the existence of trees, be the number small or great, and whateverebe their distri-. 
bution in the space, negatives the place around being an “ open space” within 
Rule 18 (a). 

We may say at the outset that there is no mention in the order of the Revenue 
Divisional Officer granting the exemption, of any trees in the compound of the 
proposed tourning talkie of the pi eee This information was obtained by the 
learned Judge apparently from the report of the Tahsildar which was called for 
by the Revenue Divisional Officer on the application made by the appellant. 
All that the order of the Revenue Divisional Officer says is that the Tahsildar’s 
teport shows that the conditions specified for the grant of the exemption 
certificates under Rule 18 (a) of the rules framed under the Places of 
Public Resort Act are satisfied and the Tahsildar has recommended the grant 
of the exemption. We have our doubts if in such circumstances it is open to this 
Court, in exercise of the power conferred on this Court by Article 226 of the Consti- 
tution, to quash and set aside an order of an administrative tribunal like the Revenue 
Divisional Officer on an error which really is not apparent on the face of the order 
itself, It may be that in the case of speaking orders, that is, orders which contain 
on their very face errors which affect the jurisdiction of the tribunal, there can be 
interference under Article 226 but this is not such a case. 


Be that as it may, we shall deal with the case taking into consideration the 
report of the Tahsildar also. The material portions of the report of that 
Tahsildar runs as follows :— 

“ About 7 or 8 cocoanut trees are within 40’ of the auditorium on the eastern side. A few co- 
<coanut trees stad in the south about 70° away from the cinema shed. The existence of the trees is 
not in any way dangerous to the cinema shed.” 

Reference may also be made to another part of the same report which might 
have some bearing. Dealing with the objection that there are cocodnut trees in 


Y 
558 THE MADRAS LAW JOURNAL REPORTS. i956. 


the south and east of the cinema shed and that if there is a gust of wind, leaves, 
etc., will fall on the cinema shed and cause nuisance to the audience, the report of 
the Tahsildar is : ` awe 


“ There is no likelihood of cocoanuts or dried leaves falling on the roof of the cinema shed.” 
The report also contains the following information : 
“ Availability of open space round the Auditorium. 


North : There is 178’ of vacant space up to the edge of the road. 


East : The vacant space ranges from 67’ to 100°. Beyond that the Pankaja Rice Millis situated 
to the north cast of the cinema shed. There is Cumbu crop in a portion beyond the vacant space. 


South : There is 74’ of vacant space. Beyond that there is Cumbu crop. 

West : There is vacant space for 127’ and beyond that there are dwelling houses used by the 
servants of Rajagopala Chettiar.” 

It is on a consideration of this report that the Revenue Divisional Officer passed 
an order granting an exemption to the appellant. We understand this order to mean 
that in the opinion of the Revenue Divisional Officer there was an open space of 
not less than twenty yards in width for the appellant’s cinema building. In our 
opinion it is for the licensing authority to come to a decision on the question whether 
the condition laid down in the proviso is or is not satisfied in any particular case.. 
It is for the licensing authority to decide on a consideration of the facts which are- 
brought to its notice by the subordinates like the Tahsildar whether there is, or 
there is not an open space of not less than twenty yards in width. We do not 
think that it is the province of this Court to re-examine the facts and decide whether- 
the condition is actually fulfilled, that is, whether the order of a licensing authority 
was correct or wrong on the facts. It may be that in a case of exceptional per- 
versity or when mala fides is established, this Court will be inclined to interfere. But. 
there is neither feature in this case. 


Assuming that it is competent for this Court to examine the correctness of the 
order of the Revenue Divisional Officer, we are clearly of the view that the order- 
was also correct on the facts. The learned Judge held that the existence of seven or 
eight cocoanut trees on the eastern side about forty feet from the auditorium would. 
prevent the space being called an open space. The learned Judge relied upon the 
definition of the expression ‘open space’ tobe foundin Chambers goth Century 
Dictionary and the Oxford Dictionary. The definition according to the dictionary: 
which he relies upon is thus stated by him: 

“ Now, turning to the dictionaries, one finds the word defined as a place free of buildings or trees. 
—vde Chambers 20th Century Dictionary and the Oxford Dictionary.” 

We have referred to the Oxford Shorter Dictionary which undoubtedly is the 
mest authoritative dictionary on the English language. The definition to which 
Rajagopala Ayyangar, J., was evidently naar! to is that given not to ‘open’ as 
an adjective but to the expression ‘the open’. The meaning to be attached to this. 
expression ‘the open’ according to the dictionary is 
“ (a) the part of the country not enclosed ; 
(b) ground without buildings, trees, etc. ; 
(c) the open water in sea gr river ; and 
(d) the open air”. z 
We do not think that in the context of Rule 18 (a) this definition is apposite.. 
We then find the following definition of ‘open’ as an adjective : 


“ Of a space ; not shut in ; unenclosed ; umwalled ; unconfined.” 


There are other meanings which are more or less relevant :—~‘‘ uncovered, un- 
obstructed, clear”. It is only with reference to the country that the word “open’’ 
carries the meaning “‘free from wood, buildings, etc.” Accepting the several meanings 
“of the word “open” we are clearly of opinion that the existence of 7 pr 8 scattered 
trees within the space sixty feet wide all round would not render this entire space 
any the Oy an open space within the meaning of that expression in the proviso to 
Rule 18 (a). 
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In our opinion it is a question of fact whether in a particular case there is or- 
there is not an open space of not less than twenty yards in width. It is quite possible 
t the existence of even one tree may render the space not an open space as for 
instance where the single tree is a huge banian tree spreading its branches and 
covering up several square feet, or there may be a regular grove or tope of trees 
all round, in which case obviously the space could not be called on open space. 
It is equally clear to us that the existence of, say, one tree at one corner of the space 
would not prevent the space being described as an open space. It is for the man 
to form a common-sense opinion of the matter. 


Though one cannot be quite certain because there is nowhere an express state- 
ment of the reason for this condition, it is presumably a safety measure. This is 
apparent from the order of the Government of Madras to which our attention was 
drawn by the learned counsel for the respondent, G.O. No. 1634, dated 15th June,, 
1954. In this G.O. the open space is described as a safety zone. Rajagopala 
Ayyangar, J., considered that the purpose of this condition was that in case of any 
accident, commotion or fire in the auditorium there should be egress for the persons 
within the enclosed space. Even if this be the purpose, it is clear to us from the 
report of the Tahsildar that the presence of these 7 or 8 trees in one part of the com- 
pound would not prevent egress in any manner. 


In the result we hold that this Court would not be entitled to quash either 
the order of the Revenue Divisional Officer granting the exemption under Rule 
18 (a) proviso, or the order of the Taluk Magistrate granting a licence io the ap- 
pellant. The appeals are allowed with costs in one appeal and Writ Petitions Nos. 
179 and 197 of 1956 will be dismissed. Advocate’s fee Rs. 100. 


R.M. —— Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnkR. Justice PANCHAPAKESA AYYAR. 


G. Meenakshjsundaram Pillai ..  Petitioner* 
v. 
Ponnu alias Subbiah Chettiar and others .. ‘Respondents. 


Court-fees Act (VII of 1870), section 2, Article 17-B—Suit for account of profits in respect of a sale of ` 
property with a contemporansous agreement to reconvey—Suit peculter—Mode of valuation. 


Property was sold with a contemporaneous agreement that the vendee should, before some future 
date fixed, convey the property to any one nominated by the vendor and take the price paid by him 
out of the sale-proceeds and pay the balance to the vendor; if, however, the sale to such nominee was 
for an amount less than the price paid by the vendee, the vendor will have to make good the deficit 
to the vendee. If within the specified time the vendor was not able to procure a purchaser the vendee 
himself should sell the same to a person of his choice and retain the price paid by him out of the sale 
proceeds and pay the balance to the vendor. If the price fetched was less than the price paid by 
the vendee, the vendor should make good the difference. 


In a suit by the vendor against the vendee for recovery of the properties on the basis that th 
vendee has already sold some of the properties to the value of the price paid by him and that the 
remaining properties were to be handed over to him as per the agreement entered into contempora- 
neously with the sale, the plaintiff valued the properties notionally and on the ground that the relief 
was incapable of valuation paid a fixed Court-fee under Article 17-B_ of Schedule IT to the Court- 
fees Act, 1872. The lower Court held that the plaintiff should pay Court-fee on the sale price paid 
under the deed of saleas the suit wasin effect one for reconveyance of the property or one for 
redemption of the property from the burden of the sale price. 


Held, that the case was an anomalous one which does not fall under any category of reconve- 
yance or redemption or account. It is sui juris and has to be decided on its own facts. Agreement 
of this description are really one for accounting regarding the sale proceeds on re-sale by the vendee 
either to the nominees of the vendor or to others of his own choice. Itis a claim for profits or loss. 
In such cases Court-fee should be paid on the reasonably anticipated profits tentatively valued by 
the plaintiff, with liberty to pay Court-fee on any higher amount that may be found as in accounts 
suits. 

Petition umder section 11 pot Act V of 1908 praying the High Court to revise 
the order of the Court of the first Additional Subordinate Judge of Madurai, dated 
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24th December, 1952 and made in (Court-fee check slip issued by the District 
Court, Madurai) in O.S. No. 62 of 1952. 


A. Srirangachari, for Petitioner. s = 


A. V. Narayanaswami Ayyar, R. Venkatachalam and the Assistant Government 
Pleader (K. Veeraswami) for Respondents. 


‘The Court delivered the following 


Jupement.—This is a petition filed by one Meenakshisundaram Pillai, ‘the 
plaintiff in O.S. No. 62 of 1952 on the file of the Sub-Court, Madurai, to revise and 
set aside the order of the learned Subordinate Judge directing him to pay Court- 
fee on Rs. 31,000 instead of a fixed Court-fee of Rs. 100 paid by him, under Article 
17-B of Schedule II of the old Court-Fees Act, on the ground that the subject- 
matter of the suit was incapable of valuation. 


I have heard the learned counsel for the petitioner and the learned counsel 
for the contesting respondents, and also the learned Government Pleader as a 
matter of Court-fee is involved. The facts were briefly these. The suit properties 
originally belonged to the petitioner. They were sold to one Alagannan Chetti, 
whose legal representatives are defendants 1 to 6 for a sum of Rs. 31,000 by a sale 
deed, dated 5th April, 1935. On the same day, a contemporaneous agreement 
was alleged to have been entered into between the plaintiff and Alagannan Chetti, 
whose terms provided for accounting of ultimate sale proceeds and were as follows. 
an was to convey the properties to any person nominated by the plaintiff 
and to take Rs. 31,000 out of the sale proceeds realised on such sale for himself 
and to pay the balance over to the plaintiff; and in case the sale to such nominees 
was for a sum less than Rs. 31,000 the plaintiff was to make good to Alagannan 
the deficit. A period of four years was fixed for the plaintiff to nominate such 
‘would-be purchasers. If the plaintiff was unable to procure such purchasers within 
the four years period, still the two-way agreement was not to lapse, but Alagannan 
himself was to sell the properties to persons of his choice and keep Re. 31,000 out 
of the sale proceeds for himself and pay over the balance to the plaintiff ; and if a 
sum less than ‘Rs. 31,000 was realised by such sale, he was entitled to recoup the 
deficit from the plaintiff. Defendants 7 to 9 and 10 were impleaded as subsequent 
purchasers of some of the suit properties for sums aggregating to Rs. 18,000 from 
Alagannan. The plaintiff alleged that the properties sold to these defendants 
were really worth Rs. 31,000 and that the unsold properties still with Alagannan 
and his legal representatives were worth Rs. 35,000. So the plaintiff valued the 
properties notionally at Rs. 66,000, including in such valuation, a sum of Rs. 13,000 
(31000—18000) in excess of the price for which some of the properties were actually 
sold to defendants 7 to g and rọ. But when it came to a question of valuing the 
‘suit, the plaintiff valued his relief for the purchase of jurisdiction at Rs. 8,000 and 
contended for the purposes of Court-fee that the relief was incapable of vauation 
and paid a fixed sum of Rs. 100. 


On objection being taken in a check slip, the plaintiff’s counsel admitted before 
the lower Court without conceding that the relief was capable of valuation, the 
plaintiff’s liability to pay Court-fee on Rs. 8,000 the approximate and estimated 
‘sum due to him on the sales under the agreement but on nothing more. The 
lower Court considered that, in effect what the plaintiff wanted was a reconveyance 
-of the properties for himself or his nominees, for the same sum of Rs. 31,000 as was 
paid by Alagannan or in the alternative that the plaintiff at least wanted the pro- 
perties to be rid of the burden of the original same amount of Rs. 31,000. So it 
«directed the plaintiff to pay Court-fee on Rs. 31,000 as in a suit for reconveyance 
or for redemption. It was of opinion that on his expressing hopes of getting a 
‘maximum value of Rs. 66,000 he might be even liable to pay Court-fae on Rs. 35,000 
(Rs. 66,000—Rs. 31,000). But he was given the benefit of the lesser of the two 
‘Court-fees and therefore asked to pay on Rs. 31,000 as for reconveyance or redemp- 
tion. The plaintiff is dissatisfied, and has filed this petition. 
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This is an anomalous case and is neither a reconveyance nor a redemption nor 
an accounts suit proper and has to be decided on its own facts. I cannot agree 
Frith the leamed counsel for the plaintiff that the relief is incapable of valuation 
and that therefore the fixed Court-fee of Rs. 100 paid would be sufficient. Nor 
can I agree with Mr. A. V. Narayanaswami Iyer, learned counsel for the contesting 
respondents, that Court-fee should have been paid as if the plaintiff had claimed for 
a fixed sum of Rs. 35,000 and he should have been made to pay on Rs. 35,000 
and that he was given too much indulgence by being allowed: to pay Court-fee 
on only Rs. 31,000. Nor can I agree with the learned Government Pleader that 
the Court-fee ordered to be paid on Rs. 31,000 was the correct Court-fee taking 
it to be analogous to reconveyance or redemption. It seems to me that in the case 
of an agreement of the description mentioned above, what is really asked for is 
accounting regarding the sale proceeds on the resale, whether to the nominees of 
the petitioner-plaintiff or to the vendees from Alagannan and his legal representa- 
tives. No doubt, it is not an account suit proper. Nor is it a suit for reconveyance 
in the usual sense of the term. The plaintiff was not asking for a reconveyance 
of the properties to himself for Rs. 31,000. Nor was he compellable to buy back 
for Rs. 31,000 and denied all remedy otherwise. Positively and negatively it is 
proved to be not a suit for reconveyance or for redemption but one for profits. 


Then remaitis the question as to what would be the profit to which the plaintiff 
would be entitled on resale to either his nqminees or to the vendees from Alagannan 
and his legal representatives the question of loss not arising on the facts. The 

laintiff valued the properties notionally at Rs. 66,000 but they were only his 

ighest hopes. His sober valuation of the expected profits was Rs. 8,000 and it is 
found at another place and is significant. It is also significant that he has estimated 
the value of the properties sold to defendants 7, 9 and 10 by Alagannan and his 
legal representatives actually for Rs. 18,000 at Rs. 31,000. If we reduce the no- 
tional sum of Rs. 66,000 in the same proportion of 18/31 we will see at once that 
all that the plaintiff really hopes to gain on the accounting is Rs. 8,000. Of course 
the plaintiff was bound to value the suit at Rs. 8,000 the profits he expected and 
the damages he claimed as per the agreement even taking it to be a sujt on accounts 
or for damages. If he valued it at Rs. 8,000 for damages alone, he would, of course, 
not be entitled to a decree for any higher sum than Rs. 8,000 as correctly contended 
by Mr. Narayanaswami Iyer. But, in my opinion, he cannot be compelled to 
value the suit at more than Rs. 8,000 now as this is a suit analogous to an accounts 
suit, though he may be free to value at Rs. 35,000 or any other sum if he likes and 
pay the Court-fee thereon. Courts in modern times have to construe the pleadings 
reasonably and not extravagantly and see the real substance of the relief asked for 
taking away all the froth and foam, the exaggerations and contradictory claims. 
Learned counsel for the plaintiff says that the plaintiff does not want to pay Court- 
fee on any sum higher than Rs. 8,000 now and will pay Court-fee on Rs. 8,000 
as in an accounts suit. In case a higher amount than Rs. 8,000 is ultimately found 
to be payable to the plaintiff the equitable order would be to direct the plaintiff 
to pay Court-fee on any such excess amount as in an accounts suit before decree 
is given for any excess. On payment of the Court-fee on the excess he will be entitléd 
to get the excess. Of course, all the contentions of the parties in the suit are left 
intact. In the end I modify the order of the lower Court and direct the plaintiff 
to pay Court-fee on Rs. 8,000. ‘Of course he will not be entitled to a decree for 
more than that amount, even if he succeeds in his contentions and the excess is more, 
till he pays the additional Court-fee. Time of two months from to-day is given to 
the plaintiff for paying the deficit Court-fee on the present valuation of Rs. 8,000 
in the lower Court. “In the circumstances, all the parties to the Civil Revision 
Petition will bear their own costs. - i 


R.M. A fa A ; l Orders accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


f PRESENT :——MR. Justice RAJAGOPALA AYYANGAR. , = 
R; Kumaraswami Aiyar ..  Petitionsr® 

S ; 
Commissioner, Tiruvannamalai Municipality and others .. Respondents. 


Madras District. Municipalities Act {V of 1920)—Rules under—Rules regulating the conditions of service 
Aa elas under Municipal Councils—Rule 3—Disqualification in cases of conviction for offence involving moral 
turpitude—Madras Probation of Offenders Act (IH of 1937), section 12-A—Efect of. 


Under Rule g of the Rules framed for regulating the conditions and tenure of employees’ service 
under Municipal Councils a 2 hae who is convicted of an offence involving moral turpitude should 
not ‘be retained in service. Statutory Rule cannot be said to be superseded by section 12-A 
of the Madras Probation of Offenders Act and the said section cannot be a bar to any action being 
taken under the rule. The fact that a person has been released under section 12-A of the Madras 
Probation of Offenders Act, though convicted of the offence charged against him, does not mean 
that the offence is obliterated. The protection afforded by section 12-A of the Madras Probation of 
Offenders Act is only against an automatic disqualification flowing from a conviction and past an 
obliteration of the misconduct of the accused. The possibility of a disciplinary proceeding 
a, person found guilty of an offence is not protected by the said section, Only the moral eae 
involved, is treated as a ground for removing from service. 

f Petition, under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to‘issue a, writ o eae to the 1st Respondent, namely, the Commissioner, 
Municipal Council, ‘Tiruvannamalai, North Arcot District, against the proceedings 


in R.O.C. B-3—4125 of 1955, dated 11th August, 1955, on his file. 
N: Arunachalam, for Petitioner. 

' ` The Special Government Pleader (V: V. Raghavan), for Respondents. 
The, Court made the following 


Oxber.--The petitioner was employed as an upper division clerk in the Munici- 
pal Office at Tiruvannamalai and he has moved this Court for the i8sue of a writ 
of ‘prohibitions to direct the Commissioner of the Municipality not to proceed with 
certain disciplinary proceedings initiated with a view to terminate his service in 
the . Municipalitiy: 


The facts giving rise to this petition are shortly these : 


The petitioner, as mentioned earlier, is an upper division clerk in the Municipa 
Office: at Tiruvannamalai. While so, he was charged before the Additional First 
Class ‘Magistrate, Tiruvannamalai, of the offence of cheating under section 420, 
Indian Penal Code in G.C. No. 94 of 1955. The petitioner was convicted by the 
Additional First Class Magistrate on 2gth March, 1954, but instead of sentencing him 
to imprisonment, taking into account the youth of the accused and the fact that he 
was a first offender the learned Magistrate directed him to be released on his enter- 
ing into a bond'on a sum of Rs. 500 with two sureties for a like amount under section 
4, (1) of the Madras Probation of Offenders Act (III of 1937). i 


7 Under Rule (3) of the.Rules. framed regulating the conditions and tenure of 
services under, the municipal councils a person, who. is convicted of an offence in- 
volving moral turpitude should not be retained in municipal service. Acting under 
this rule, the first respondent, the Municipal Commissioner issued a memo. to the 
petitioner on ‘Gth Fo ay 1954, directing him to show cause why his service should 
not to be terminal der Rule 3 of the Statutory Rules whose purport I have men- 
tioned. - The petitioner submitted his. explanation on 14th April, 1954, mentioning 
two matters (1) that noteihsanding the conviction under section 420, Indian 
Penal Code, he had not been sentenced to any term of imprisonment but that he 
had been released under the Probation of Offenders Act and therefore, his con- 
viction would not disqualify him from continuing in service under Rule 3 of the Statu- 
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tory Rules by reason of the operation of section 12-A of the Probation of Offenders 
Act (ITI of 1937) and (2) that he intended to prefer an appeal against his conviction, 
ø and therefore, wanted the Commissioner to await the doe of the appeal. On 
7th August, 1955, however, the petitioner reported to the Commissioner that he 
had decided not to prefer any appeal against his conviction and therefore, on 11th 
August, 1955 the charge memo. served on 6th April, 1954, was again served on the 
petitioner. .On this the petitioner has moved this Court for a writ of prohibition’ 
and the sole Ps for consideration is whether the services of the petitioner could 
be terminated under Rule 3 of the Statutory Rules or whether section 12-A of the 
Probation of Offenders Act constitutes a law that overrides or supersedes this rule. 
So far as the rule itself is concerned, it is clear in its terms and it was not suggested 
that the petitioner cannot be proceeded against under it. The only question, 
therefore, is whether section 12-A of the Probation of Offenders Act is a bar to any 
action under Rule 3 of the Statutory Rules. The relevant portion of section 12-A 

is in these terms :— 
“ Any person who is found guilty of an offence and is dealt with under the provisions of this Act 


(Oeno of Offenders Act) shall not suffer any disqualification attaching to a conviction for the 
offence.” 


Learned counsel for the petitioner contended that Rule g of the Statutory Rules, 
was such a disqualification and the municipal authorities were, therefore, incom- 
petent to take any action against him treating his conviction as a ground for removing 
him from service. In my view section 12-A is incapable of the construction sought 
to be put upon it on behalf of the petitioner. What the section says is “ shali not 
suffer any disqualification attaching to a conviction” and there is a vital dis- 
tinction between a disqualification attaching to a conviction and the taking of 
proceedings consequent upon such a conviction. If for instance the petitioner is 
dismissed from service because he has been found guilty of an offence involving 
moral turpitude it cannot be said that he is suffering from a disqualification attaching 
to a conviction. What section 12-A has in view is an automatic disqualification 
flowing fromea conviction and not an obliteration of the misconduct of the accused. 
In my judgment the possibility of disciplinary proceedings being taken against a 
person found guilty is not a disqualification attaching to the conviction within the 
meaning of section 12-A of the Probation of Offenders Act. In the present case 
the. conviction does not act as any disqualification for holding any office, that is, 
it has no automatic effect.: Only the moral turpitude involved in the petitioner’s 
act is treated as a ground for removing him from service. If this is the proper, 
construction of section 12-A of the Probation of Offenders Act it is clear that the 
first respondent, the Municipal Commissioner, had jurisdiction to proceed under 
Rule 3 of the Statutory Rules and there is no substance in this Writ Petition, The 
rule is discharged and the petition is dismissed. In the circumstances of the case 
there will be no orders as to cost. 


R.M. --—— Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—MR. JusTiaz Krisnnaswaat Nayupu. 
Commissioner, Coimbatore Municipality .. Appellant* 
(elias Vinayagar Temple Committee by Secretary, C. 
Nangappa Chettiar .. Respondent. 
Madras District Municipalities Act (V of 1920)—Right of municipality to license private markets—Shops- 


in market-enclosure with separate entrances capable of being locked by the tenants without reference to the opening 
and closing of the markel-enclosure—If shoul be excluded for purpose of licensing. 


In the absence of a definition of the term ‘ market’ in the District Municipalities Act, the ordi- 
nary meaning of market connotes a place where the public could go during particular times for pur- 
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poses of buying and selling. So long as a particular place or enclosure is licensed as a market, the 
mere fact that there are shops contiguous to the market with separate entrances from the road-side, 
which could be opened or shut by the shop-keepers independent of the market enclosure, which 
under the owner’s control, will not take away such shops from the scope of market. eThe shops will 
still be within the scope of market and subject to the licensing powers of the Municipality. 

Appeal against ‘the Decree of the Court of the 1st Additional Subordinate 
Judge of Coimbatore in A.S. No. 52' of 1953 preferred against the Decree of the 
Court of the District Munsif of Coimbatore in Original Suit No. 201 of 1949. 

C.A. Vaidialingam (The Government Pleader), for Appellant. 

S. S. Ramachandra Ayyar, for Respondent. 

The Court delivered the following ` 

Jupoment.—In this appeal the-correctness of the judgment of the lower appel- 
late Court in so far as it excluded a portion of the premises belonging to the plaintiff 
from the scope of a market liable to be licensed under the Madras District Munici- 
palities Act is questioned. The Plaintiff which is a temple represented by its secretary 
trustee owned the suit property‘and utilised a portion of it, viz., the land in front-of 
the temple, according to the appellant municipality, as a private market. The 
temple and the private market are situated in Rengai Goundan Sereet. The 
entrance both to the market and the temple is from the street as could be seen from 
the plan prepared by the Commissioner, Exhibit A-10. There are a row of stalls on 
either side, namely on the northern and gouthern side, the market and the temple 
facing east. The entrance on the eastern side is marked BG in the plan. The 
open space in front of the temple has been enclosed and it is common ground that 
the entire place has been used as public place for selling different kinds of articles 
including articles of-food. Stalls on either side have been let out from time to time. 
At the entrance of the market and the temple on either side, there are some pucca 
superstructures which have been let out to tenants who were having certain shops. 
They are marked as ABON and GHML. The learned Subordinate Judge considered 
that the portions marked ABON and GHML could not be considered to form part of 
the private market and therefore not liable to be licensed under the Act. *The learned 
Subordinate Judge found that the defendant Council was not competent to levy a 
license fee for the portion of the property occupied by the shop-keepers, belonging 
to the temple and which are at the entrance. The question, therefore, is whether 
they could be considered to be independent of the market and not forming part of 
the market. The reasoning of the learned'Subordinate Judge is that they are not within 
any' square or space restricted by bounds and their opening or shutting or their 
vending cannot be restricted by the owner of the market as they are pucca buildings 
though the learned Subordinate Judge considered that pucca buildings from which 
rents are collected monthly and situated within square or space would, however, be 
liable to' be licensed ‘notwithstanding they are-such pucca buildings. These shops 
are contiguous and attached to the main structures excepting that they have access 
from the road-side. They belong to the common owner, the plaintiff and rents are 
also collected from them. Could the circumstance that the opening or shutting of the 
shops can be done without any reference to the closing or opening of the main gate of 
the market be sufficient to take it away from the scope of market while the entire 
property belongs to the samé owner and which has been used for purposes of pur- 
chase and sale of articles to the public ? 


Market is not defined in the present District Municipalities Act but the defini- 
tion of it is found in Act II of 1884. ‘Market’ is defined as : ‘ 

“any paee ordinarily used for the sale of meat, fish, fruits, vegetables or other perishable arti- 
cles “of food for human consumption which is at the passing of this Act a licensed market or which 
may hereafter. be declared by the Municipal Council to be a market ”. 

No such definition is found in the present Act, and even taking the definition of 
the earlier Act of 1884, it will be seen that the entire property which was sought to be 
charged for license fee would come within the definition as it is a place used for the 
sale not of meat or fish but of fruits, vegetables and other Scrihable articles of food 
for human consumption. 
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In the absence of a definition in the Act we may take the ordinary meaning of a 
market and a ‘market’ is referred to in Wharton’s “Law Lexicon” as “a public time 
o2nd place of buying and selling, also purchase and sale.” It connotes a place where 
the public would go at a particular time for the purchase or sale of articles and a 
lace where articles are sold and made available to the public. The property there- 
ore belongs to a temple, as any other private party and on that ground it could 
not be considered to be anything else than a market. In Ramanatha Iyer’s “Law 
Lexicon”, ‘market’ is defined as a public place for buying and selling. Portions 
marked ABON and GHML being admittedly part of the main structure and which 
have been found to be a market cannot cease to be portion of it and it cannot be said 
that they are places in which there is no purchase and sale accessible to the public. 
There was no warrant for making a distinction between the portion of the premises 
from the rest so as to hold that the portion occupied by the shops ceases to be a 
market simply for the reason that the shop-keepers could have exit or entrance with- 
out the necessity of entering through the main gate of the market. Mr. Ramachan- 
dra Iyer for the respondent contends that unless meat and fish are sold, it cannot be 
a market relying on the definition of market in Act'II of 1884. Even the definition 
of market in Act II of 1884 includes “ vegetables and other perishable articles ”’ 
and applying the general meaning of the word ‘market’ as a public place for selling 
and purchasing, there is no doubt that the portion excluded, also forms part of the 
market and liable to be licensed. The further contention that there must have 
been a declaration that the place is a private market will not arise as it is not denied 
that for the rest of the portion the respondent has been paying license fees. The 
interference by the learned Subordinate Judge of the learned District Munsif’s 
judgment by excluding the portion ABON and GHML from being charged with 
license fee cannot be supported. The appeal is allowed with costs, 


The memorandum of objections is dismissed. No costs. No leave. 
RM. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mnr, Justice KrisuwaswAMy NAYUDU. 
Ramachandrayya .. Appellani® 


0. 
Laxminarayana Rao .. Respondent, 


Transfer of Property Act (IV of 1882, as amended in 1929), section 58 (c) Applicability = Conditiont — 
Deed of sals by debtor to creditor for amount of debt due—Condition that on payment by transferor to transferee 
of the amount by a certain date, vendee should transfer property back to vendor by way of sale—Sale or mortgage 
by conditional sale—Factors to be considered. 


Where in a deed of ostensible sale there is a condition that on payment by the vendor to the vendee 
the amount of the sale price by a certain date, the vendee should transfer the property back to the 
vedor with absolute permanent rights, and the condition as to repurchase is embodied in the docu- 
ment itself, the document cannot be construed otherwise than as a mortgage by conditional sale as 
defined in section 58 (c), Transfer of Property Act, as amended in 1929. Where further it is found 
that there was a prior relationship of debtor and creditor between the parties, that the stamp papers 
for the document were purchased in the name of the transferor tkat the price fixed was not the result 
of bargaining but represented the exact amount of the pre-existing debt due by the vendor to the 
vendee, and the price too was not a fair or proper price, there can be no room for any doubt that 
re ee is and intended to be only a mortgage by conditional sale and not an outright sale 

eed, 


‘There is no warrant for the proposition that a person who wants a document to be treated as 
a mortgage by conditional sale should show that he was the mortgagor, that there was a mortgage 
pre-existing, a mortgaged property and a mortgage debt, etc. 

Appeal against the Decree of the District Court of South Kanara in Appeal 
Suit No. 61 ofa 952, preferred against the Decree of the Court of the District Munsif 
of Karkal (South Kanara) in Original Suit No. 524 of 1950. 
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K. Srinivasa Rao, for Appellant. an 
N. Nagaraja Rao, for Respondent. = 


The Court delivered the following 

Jupcment.—This appeal arises out of a suit for redemption of a mortgage by 
conditional sale. The trial Court, on a construction of the document, Exhibit A-9 
which is an ostensible sale, dated 19th May, 1942, held that the document-evidenced 
a mortgage transaction, iz., a mortgage by conditional sale, and that the plaintiff 
was entitled to redeem. In appeal, the learned District Judge took a contrary view 
abd held that the document amounted to an absolute sale and that therefore 
there was'no question of any redemption arising in the case. j 


The plaintiff purchased the suit properties from one Ranga Rao under Exhibit 
A-to, dated 2gth January, 1949. Exhibit A-9, which purports to be a sale deed, 
was executed by Ranga Rao in favour of the defendant for a consideration of Rs. 
goo. It is conceded that the sum of Rs. goo mentioned as consideration was the 
amount of a pre-existing debt due by Ranga Rao to the defendant and for that sum 
the document was executed, The following recitals in the document may. be ex- 
tracted for appreciating the contentions regarding its construction : 

“ From now, you shall, with absolute right, become the swadheenagar (owner), get. the said 
property entered m the patta in your name, pay theerva, carry on any cultivation and enjoy the same 
at,your pleasure and hereditarily, in the matter of which, I or my representatives, etc., any one shall 
not have any right, interest, etc., of any kind therin. The said property is one which has not been 
subjected by me to any manner of alienation or liability in favour of anyone and which is not subject 
to any ‘Court impediments. As I have represented to you that if I should by the enuing 19th May, 
1948, pay to you the consideration of Rs. goo of this sale deed, you should. sell back the said pro- 
perty to me with a sale deed at my cost, you have agreed thereto, and so, if I should accordingly by 
the said vzide pay the said amount, you shall sell and give back the said property with a sale deed at 
my cost. Should I fail to pay the money by the said vaidz, you shal], on the strength of this same sale 
deed, enjoy (the said property) with permanent right, in which matter, I and my representatives 
shal] not be entitled to raise objection in respect thereof”. ` 

This document came into existence after the amendment of section 58 (c) by 
the introduction of the Proviso by the amending Act of 1929. ,,““Mortga@ge by condi- 
tional sale” is defined in section 58 (c) of the Transfer of Property Act as follows : 


“ Where the mortgagor ostensibly sells the mortgaged property— 


on condition that-on default of payment of the mortgage-money on a certain date‘the sale 
RE become absolute, or on condition that on such payment being made, the sale shall become 
void, or, 
j on ‘condition that on such payment being made, the buyer shall transfer the property to the 
seller, 
__ the transaction is called a mortgage by conditional sale, and the mortgagee a mortgagee by 
conditional sale : 


, Provided that no such transaction shall be deemed to be a mortgage, unless the condition 
is embodied in the document which effects or purports to effect the sale.” 

The terms,of the document satisfy the requirements of the definition given in 
section 58 (c). There is a condition that on payment the vendee should transfer 
the property to the vendor with absolute permanent rights and it is significant that 
the condition as to re-purchase is embodied in the document and is not the subject of 
a separate transaction. Primt facie there can be no reason to hold otherwise than to 
construe the document as a mortgage by conditional sale as defined in the, Transfer 
of Property Act. i 


Apart from that, there are several other circumstances relied on by the leatned 
District Munsif, viz., that there was a prior relationship of debtor and creditor, that 
the stamp papers for the document were purchased in the name of the transferor and 
that the price was not as a result of bargaining but represented the exact amount of a 
pre-existing debt due by the vendor to the vendee. Further, in the view of the lear- 
ned District Munsif, on an appreciation of the evidence before him, the price of 
Rs. 900 could not be said to be the proper price, though it cannot be said to be grossly 
inadequate. These and other circumstances were relied on by the District Munsif, 
in addition to the terms and language of the document, to arrive at his conclusion 
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that what was intended was a mortgage by. conditional sale. The learned District 
Judge, however, has not accepted the evidence as to elie and is of the opinion 
that the price of Rs. goo would be a reasonable price for the property. Further, he 
has not giveħ due weight to the several circumstances referred to and relied on by 
the learned~District Munsif, and has apparently erred in assuming that to establish 
that a particular document is a mortgage by conditional sale as per the definition 
in section 58 (c) it must be first of all established‘ that there is a mortgagor, 
mortgagee, mortgaged property and mortgage money. and that without show- 
ing that there was a mortgage relationship at the time of the execution 
of the ostensible sale deed, section 58 (c) cannot be invoked. I am unable to 
appreciate the reasoning of the learned judge’ when he says that a -person 
who wants a document to be construed as a mortgage by conditional sale 
should show that he was the mortgagor, that there was a mortgagee, a mortgaged 
property and mortgage amount. There’ need not be a pre-existing mortgage 
transaction in order to create mortgage by conditional sale. It ‘is‘enough if the 
document is in accordance with the requirements of section 58 (c) of the 
Transfer of Property Act. In order to further support the intention of the parties 
that they contemplated only a mortgage by conditional sale, there are'the circum- 
stances-referred to as to the price, the pre-existing creditor and debtor relation- 
ship, the purchase of the stamp papers in the name of the transferor, etc. I am 
unable to agree with the learned District Judge in the view he has taken as to the 
construction of the document, and the learned District Munsif has properly 
construed the document asa mortgage” by conditional sale and passed a decree 
for redemption, 


In the result, the appeal is allowed and the suit is decreed with costs throughout. 


No leave. 


P.R.N. ee Appeal dismissed. 

. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

., | Present :—Mr. ‘Justice Govinpa, MENON Aann Mr. Justice Ramaswamt. 
Chinnaswami l ..  4ppellant* 

v. ; ron 
Pongianna Goundar -> Respondent. 

. Hindu Law—Succession—Sapindas—Nearer excluding more remole—Rule as to—Divided brother and 
deceased divided brother's son—Precedence—-Former, if exclides latter—Right of latter to claim to succeed on 
theory of representation. l ‘ 

When a Hindu dies leaving a divided brother and a predeceased divided brother’s son, the 
brother takes precedence over the nephew and excludes him, and there is no warrant for the view 
that the two would together succeed to the estate. 

The rule is universal, both under the Mitakshara and the Dayabaga schools, that no nephew can 
succeed so long as there is any brother capable of taking and, except in the case ofa man’s own male 
issue, the nearer sapinda always excludes the more remote. The son of a deceased brother cannot 
claim to succeed along with the brother on the theory of representation. a : 

Burham v. Punchoo, (1865) 2 W.R. 123, Pirthee v. Court of Wards, (1875) 23 W.R. 272, Chandika 
Baksh v. Muna Kunwar, (1902) L.R. 29 LA. 70: LL.R. 24 All. 273 and Nilkanth v. Narayan, A.LR.. 
1932 Nag. 79, followed. ; ‘ 

Karem. Chand Guran v. Godung Gurain, (1866) 6 W.R. 15fand Deivanayogam Pillai v. Subbiah 
Pillai, (1954) 1 MLJ. 534, relied on. ee f A 

Mayne’s Hindu Law, 11th edition, page 653, Ghose’s Principles of Hindu Law, Vol. Il, page 


16g, and other authorities on Hindu Law referred to. ; bi 
appa against the Decree of the District Court of Coimbatore in’ Appeal 
Suit No. 41 of 1951, preferred against the Decree of the Court of the subordina te 
Judge of Coimbatore in Original Suit No. 119 of 1950. `, i f a ; 
D. Ramaswami Ayyangar and T. R. Ramachandran, for Appellant, ` 
e - 
S. Ramachandra Ayyar, for Respondent, 


| errr 


* S.A, No. 1827 of 1952, ` 5th March; 1956, 
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The Court delivered the following 

Jupoments : Govinda Menon, 7.—The question for decision in this second 
appeal is settled from the earliest times and does not require any reconsideration. 4 
It is argued by Mr. D. Ramaswami Ayyangar, for the EURE that when a 
man dies leaving a divided brother and a pre-deceased divided brother’s son, the 
succession should be for the brother and the nephew together and that the brother 
does not take precedence over the nephew. e basis of this argument is centered 


round the text of Yajnavalkya MAM ade?” which Mr. Ramaswami 


Ayyangar contends means that the brother’s son stands on an equal footing with 
the brother, in which case the brother cannot exclude the brother’s son. He 
admits that a brother would exclude a brother’s son if the son is that of a living 
brother : but if the son is that of a deceased brother and if there is another living 
brother, then both of them take together. We do not think that there is any 
justification for this argument. In Mayne’s Hindu Law (11th edn.) at page 653, 
the learned author says as follows : i 

“ According to the Mitakshara and Dayabhaga Schools, no nephew can succeed as long as there 
is any brother capable of taking, the rule being universal that except in the case of a man’s own male 
issue, the nearer sapinda always excludes the more remote.” 

The authority for this statement of the law is contained in Manu, Chapter 
IX, section 187, which is as follows : 

“Yn the case of competition between brothers and nephews, the nephews have no title to 
the succession ; for their right of inheritance is deglared to be on failure of brothers (both parents, 
hoe oR and their sons)” (Ses Principles of Hindu Law by J. C. Ghosh, Volume 2, 
page 107. 

Again in Hindu Law Books of Inheritance by Setlur, at page 47, in Chapter II, 
section IV, para. 8, we find the following : 

“ Where there are brothers and nephews, the nephews have no title to the succession; for their 
right of inheritance is declared to be on the failure of brothers (both parents, brothers, likewise, 
and their sons).” 

The case-law on the subject is also to the same effect. See Pirthee Singh v. Court 
of Wards+, Burham v. Punchoo*, and Chandika Baksh v. Muna Kunwar, «In the last, 
case, their Lordships of the Privy Council held that on extinction of the line of 
one of several brothers, the descendants of all the other brothers take equally 
without reference to their nearness to their common ancestor and when one of the 
brothers had already died, his issue would not take along with the living brothers. 
In Nilkanth v. Narayan‘, a Full Bench consisting of Subhedar, Niyogi and Staples, A.J. 
C.’s had to consider the same question and the headnote is to the following effect : 

“The brother’s grandson are no doubt included in the compact series of heirs, but the in- 
heritance does not devolve upon the brother’s sons and brother’s grandsons jointly. The brother’s 
son, therefore, though of half-blood, excludes the brother’s grandson, though of full blood.” 
Niyogi, J., in considering the meaning of the passage in Yajnavalkya, which we 
have referred to above, adverts to the word taisutah as contra-distinguished from 
tatpuirah and various authorities as Kurem Chand Gurain v. Godung Gurain®, were consi- 
dered. We have no doubt that the conclusion arrived at by the Full Bench of the 
Nagpur High Court represents the law which has been existing for centuries in this 
country. It may also be useful to refer to a judgment of this Court in Deivanayagam 
Pillai v. Subbiah Pillai®, in which Venkatarama Ayyar, J., delivering the judgment of 
the Bench referred to the fact that when the estate of the propositus devolves on his 
brothers, they inherit it as tenants-in-common and not as coparceners and that their 
issues do not take any interest therein by birth and that the sons by the deceased 
brothers are not entitled to take along with their uncles on the theory of represen- 
tation. 

We do not think there is any doubt involved in the case and the lower appellate 
Court is right in coming to the conclusion itdid. The Second Appeal is dismissed 
with costs. á 
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Ramaswami, J.—I agree, In addition to the authorities pointed out by my lear- 
ned brother, I would like to mention that Trevelyan (Hindu Law of Inheritance— 
page 426), West and Majid (Digest of Hindu Law of Inheritance-+~1919 Edn., page 
104), Sarvddhikari (Principles of Hindu Law of Inheritance—Tagore Law Lectures 
—page 312), Dr. Gour (Hindu Code—page 947), Sarkar Sastri’s (Hindu Law—pages 
435, 475 and 484 (8th Edition), N. R. Raghavachari (Hindu Law, Principles and 
Precedents—page 488); Mulla (Hindu Law, pages 25,43 and 44) also all mention 
that the sons of a deceased brother-cannot claim to succeed along with the brothers 
on the theory of representation. 


P.R.N. —— ‘+ ~ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justico— KrisaNaswamı NAYUDU. 


The State of Madras represented by the Collector of Coimbatore .. Appellant* 
a. 


V. R. B. Gopalaratnam Gupta | ‘| .. Respondent. ` 
Madras General Sales Tax Act (LX of 1989), section 2 (b) and Oye 0; ands sriti tenants for growing 
sugar-cane—Rent payable in jageery—Jaggery ied by tenants to merchants to lessor’s 


Sil ad lv iad te Se a eee to lessor by 
merchants—If ‘ turnover ’. re 


A person who sells jaggery extracted from sufar-cane isa “dealer”. When once jaggery is so 
extracted it is no longer agricultural or horticultural produce within the meaning of section 2 (i) 
ofthe Madras General Sales Tax Act. Whether the assessee grows sugar-cane in his fields and converts 
it into jaggery himself or leases the lands to tenants for growing sugar-canc stipulating for payment 
of rent in jaggery which is sold to merchants, the principle is the same. When the merchants buying 
the jaggery from the tenants credit the price ’ thereof to the assessee’s account and pay it over to him, 
it is obvious that property is transferred in the course of business, and the assessee must be held to be 
a dealer as defined in section 2 (b) of the Act, and the price of me jaggery must be included in the 
“ turnover ” under section 2 (i) of the Act. : 


Vaidyanatha Aiyar v. State of Madras, (1954) 1 MLJ. 526, applied. ` 


Second” Appeal against the Decree of. ‘the ‘Court of the Subordinate Judge of 
Coimbatore, in Appeal Suit No. 232 of 1952 preferred against the Decree of the Court 
of the District Munsif of Udamalpet, in Original Suit No. 299 of 1950. 


The Assistant Government Pleader (K. Veeraswamt) for Appellant. 
S. Tyagaraja Ayyar and M. S. Sethu, for ahespondent, 


The Court delivered the following ` 
Jupcment.—The State is the appellant. The plaintiff s was assessed to sales- 
tax in the sum of Rs. 800-3-9 for the two assessment years 1948-1949 and 1949-1950 
in respect of the turnover of the sale of jaggery by him. The plain a respondent is a 
landlord in Udamalpet. He has been leasing his nanja lands to various tenants on 
rents for raising sugar-cane crop, the rent being payable in jaggery. The tenants 
used to supply such jaggery to wholesale merchants at prices fixed according to sample 
and the merchants used to credit the value of such jaggery to the plaintiff’s account 
in their ledgers and pay over the same to the plairai The assessment was contes- 
P in the suit out fw hich this appeal arises on the ground that the plaintiff is not 
“ dealer ” and that in any event jaggery. must be considered to be agricultural 
E es and it is exempted from inclusion in the “ turnover ” as defined in section 2 
(i) ofthe Act. On both these questions, a Bench of this Court in Vaidyanatha Aiyar v. 
State of Madras’, has taken the view that a person who sells jaggery must be considered 
to be a ‘dealer’ and when once jaggery is extracted from sugar-cane, it would not 
be agricultural or horticultural produce within the meaning of section 2 (i), of the 
Act. The fact that in the case referred to, the assessee himself grew sugar-cane in 
his fields and converted the sugar-cané into jaggery and in the present case the assessee 
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was leasing the lands to tenants who raised sugar-cane and paid rent in the shape of 
jaggery and supplied it to merchants to credit the value of jaggery,to the account of the 
plaintiff would not make any difference, since the question is whether the plaintiff 
is a person who could be considered to be carrying on the business of selling 
goods, That jaggery isnot agricultural produce and from the fact, as found by the 
learned District Munsif, that‘ the plaintiff has been systematically growing sugar- 
cane and converting it into jaggery and has been-maintaining account books, there 
can be no difficulty in holda that: he has been doing business, the motive being 
profit or income. That the pro is transferred im the course of business is 
obvious. In any event applying the decision referred to, the suit has to be dismissed. 


The result is, the appeal is allowed with costs. No leave., 
P.R.N. : _, Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE SOMASUNDARAM. . aye 
The Public Prosecutor .. Appellani* 


v 


M/S. Ebrahim Sarfuddin and Company represented by Sri 
Badruddeen Abdul Hussain -and another. .. Respondents. 


Madras General Sales-Tax Act (IX of 1999), section 15 (b) and Madras General Sales- Tax, etc. (Validation 
of Assessment) Act (XVL of 1954), section 3 (1), proviso—Prosecution for failure to pay tax on assessment which 
viladed ike alah ite Gallacind Uh G dealer as part of ihe (neta, 


Before the passing of the Madras General Seales-Tax (Validation of Assessment Act XVII of 
1954), the turnover of a dealer would not include the sales-tax collected by him. The imclusion of 
such taxes in the turnover and demanding a tax on such turnover, is not valid, and failure to pay such 
a tax would not entail a prosecution under section 15 (b) of the Madras General Sales-Tax Act. The 
Validation Act saved the collection of such taxes in cases of assessments before April, 1954. But the 
proviso to section 3 (1) of the Validation Act specifically provides that no prosecutipn could lie in 
cases where there was no liability to pay tax before this Act. Hence à person cannot be prosecuted 
for non-payment of tax due by him on his turnover, which included the sales-tax collected by him. 

Appeal under section 417. of the Code of Criminal: Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused) by the Fourth Presidency Magis- 
trate of the Court of the Presidency Magistrates, George Town Madras, in C.T. No. 
383 of 1955 on his file. a Pat PONE Bs f : 

The Public Prosecutor (P. S. Katlasam) the. Appellant in person. 

- Mohmood of M/S. Mamood and: Kumar, for the Respondents. 

The Court delivered the following 

Jupcmenr.—This is an appeal by the State against the acquittal of the respon- 
dents by the Fourth Presidency Magistrate for an offence under section 15 (b) of the 
Madras General Sales-Tax’ Act. ora ae 


For 1953-54 the respondents submitted a return for Rs. 1,88,000 and odd but the 
authorities after checking found that the turnover was Rs. 3,25,000 and odd.. , In 
this estimate of the gross turnover the authorities have included’ the sales-tax reco- 
vered by the respondents which apparently was omitted in the return submitted 
by the respondents. By a decision of this Court in Dy. Commissioner of Commercial 
Taxes v. Krishnaswami Mudaliar and Sonst, it was held that the turnover of a dealer 
does not include the sales-tax that are collected ón the goods'sold by dealer. But 
the authorities on the basis that the sales-tax is also included in the turnover have 
been collecting tax on the total turnover. By the'decision of this Court a situation 
was created by which portion of the tax collected on the basis of thd;turnover in- 
cluded in the sales-tax will have to be returned. The Legislature therefore inter- 
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vened and passed Act XVIII of 1954 which came into force on the 14th of July, 
1954. By this Act they validated all the taxes collected up to date, that is, the taxes 
on the turnover including the sales-tax as well. Under section 3 (2) of the Acta 
provision is made as follows :— 

“Nothing in sub-section a (1) shall be construed as authorising any officer in assessing any dealer 
in the exercise or purpo: exercise of jurisdiction or powers conferred by the principal Act to 
include in the turnover of the dealer amounts collected by him after 1st April, 1954 by way of tax 
under the principal Act.” l 

Under sub-section (1) all assessments and collections made on the basis of the 
turnover including sales-tax were validated. But under this clause there is a Proviso 
that no act or omission on the part of any person shall be punishable as an offence 
which would not have been so punishable if this Act had not been passed. The 
respondents already paid the taxes on the basis of the return. In this case after 
the return which did not include the sales-tax, the authorities, that is the sales-tax 
officers issued’ notice in February, 1.955 calling upon the respondents to pay the balance 
of tax due to them on the basis that the turnover includes the sales-tax as well. 
The respondent did not pay the balance of the tax. On this the prosecution is 
for failure to pay the tax and to. recover the balance of the tax due. 


The Fourth Presidency Magistrate who tried this case held that the Proviso to 
section 3 will apply and therefore, the respondent is not liable to pay. Against this 
order of acquittal this appeal has been preferred. 


Two things are clear : (1) Before this Act came into force, the turnover would 
not include the sales-tax as well. If the authorities-included the sales-tax in the turn- 
over and demanded the tax due and if the assessee pays only the tax on the turnover 
without including the sales-tax, then surely the authorities cannot prosecute him 
for failure to-pay the excess tax as demanded by them. After this Act came into 
force the authorities cannot include in the turnover the sales-tax as well; and if 
they include it, it will be illegal and any demand based on such inclusion will also 
be illegal and failure to pay the excess tax will not be an offence. In between these 
two circumstances Act XVII of 1954 has intervened and has validated all the taxes 
‘collected before this Act came into force based on the inclusion of the sales-tax as 
well;.and the question now is having regard to the fact that it has validated such 
collection of tax whether the sales-tax authorities can now call'upon them to pay 
the excess tax and for failure of which whether there can be a prosecution. In as 
much as under clause (2) of section 3 they'cannot include the sales-tax in the turnover 
and as under section 3 (1) all orders passed and all action taken by any dfħcer in the 
exercise or purported exercise of jurisdiction or powers conferred by the principal 
Act were validated the authorities may be entitled to collect the taxes in respect of 
returns before the 1st of April, 1954, including the sales-tax in the turnover. But 
the Proviso has been specially provided for not prosecuting those who were not 
liable if this Act were not passed. ' It seems to me that the only restriction that has 
been placed upon the authorities by the Proviso is that they cannot prosecute a 

erson if he has not paid tax as.assessed by the authorities that is based on the turnover 
including the sales-tax if they have already passed orders taxing him on that basis. 
But certainly they are entitled to collect it in other ways than by prosecution. The 
lower Court was therefore, justified in holding that the authorities cannot prosecute 
him for the offence. ‘ . 


The acquittal is justified and the. appeal is dismissed. : 
RM." h Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr, Justice SOMASUNDARAM. 
The Public Prosecutor .. Appellant* 


v, 
K. P. Chandrasekharan .. Respondent. 


Madras General Sales-Tax Act (IX of 1939), sections g (2) and (15) (b)—Prosecution for non-payment 
of tax assessed on best judgment basis—When could lie. 

An asseasee can be prosecuted under section 15 (b) of the Madras General Sales-Tax Act for 
non-payment of tax due only if the assessment has been validly made. In cases of best judgment 
assessments made by the departmental officers, the validity of the assessment would depend on the 
fact whether a reasonable opportunity has been given to the assessee to prove the correctness of his 
account and the completeness of any return submitted by him. Without giving the assessee such 
an opportunity resort could not be had to the procedure under section g (2) of the Madras General 
Sales-Tax Act. The mere fact that a notice has been issued on one occasion and the assessee could 
not be present on that date due to illness and requested another date to be fixed, which opportunity 
was not given to him and the authority proceeded to assess to the best of his ju ent, such an agsess~ 


ment is not valid and no prosecution could lie for failure to pay the tax so levi 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondent (Accused) by the Additional First Class Magis- 
trate, Kozhikode, in 8.T.C. No. 85 of 1955 on his file. 


The Public Prosecutor (P. S. Katlasam) Appellant in person. 
S. Sethuratnam, Amicus Curiae, for Respondent. 
The Court delivered the following 


Jupcment.—This is an appeal by the State against the acquittal of the respondent 
by the Additional First Class Magistrate (Judicial), Kozhikode in a Sales-‘Tax Act 
case. The respondent submitted ‘ A-1’ return for the year 1951-52 for a turnover 
of Rs. 1,56,000. He was provisionally assessed on roth December, 1951 by the 
then Deputy Commercial Tax Officer and a “ A-2” notice was served on him on 
t1th December, 1951. Summons were issued to the assessee respondent herein to 
produce the accounts and appear in person apparently to prove the correctness of the 
return submitted by him. There is no doubt that the notice was served on him. But 
the respondent sent a reply Exhibit P-4 wherein he stated that when he went out to 
a particular place for collecting outstandings due to him he fell ill there and was bed- 
ridden and therefore he could not appear in person with the accounts on the appoint- 
ed day and prove the correctness of his accounts. He prayed therein that no action 
should be taken against him for not appearing and requested that another date may 
be given to him so that he can appear in person. But no date was given to him. 
Under clause (2) of section 9 of the General Sales-Tax Act, the assessing authority 
started assessing the respondent “to the best of his judgment”. He assessed him 
on a turnover of Rs. 2,00,000 and called upon the respondent to pay the necessary 
tax. He did not pay up and this prosecution had been launched for not paying 
the tax on the turnover of Rs. 2,00,000. The learned Magistrate acquitted the . 
respondent on the ground that there is no basis on which the authority has assessed 
the turnover at Rs. 2,00,000. There is no doubt that the learned Magistrate is 
wrong in coming to the conclusion that the authorities should not have assessed 
the respondent on a turnover of Rs. 2,00,000 without any basis what-so-ever. 
The section contemplates only that in case the officer is satisfied that the return sub- 
mitted by the assessee is incorrect or incomplete, he can ‘assess to the best of his judg- 
ment. But before doing so the section provides that the dealer shall be given a 
reasonable opportunity of proving the correctness and completeness of any return 
submitted by him. The learned Public Prosecutor contends that a notice had been 
given to the respondent asking him to produce the accounts and present himself 
in person to prove the correctness of the return and when he did not so present 
himself, it must be deemed that the respondent had not been able*to prove the 
correctness and completeness of his return. But then, this respondent has replied 
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to the notice issued to him stating the circumstances under which he was compelled 
not to appear. Therein he says that he was bed-ridden and could not therefore 
appear in person and requests that action need nct be taken against him till another 
opportunity is pet to him to prove the correctness and completeness of his return. 
He expresses his readiness to be present on any day when he is called upon 
to prove the. correctness of his return. In spite of this the authorities did 
not give him any further opportunity but straightaway assessed him to the 
best of their judgment. The question is whether it can be said that the proviso 
to section g been complied with in this case. The proviso says that a reason- 
able opportunity must be given to the assessee to prove the correctness or the com- 
pleteness of the return submitted by him. Merely giving an opportunity to the 
respondent calling upon him to Veen on a particular day, on which occasion he 
was really unable to present himself will not amount to giving a reasonable oppor- 
tunity. Ifa dealer was really bed-ridden and was unable to move about and there- 
fore he could not come with his account books and be present before the authorities, 
the opportunity that was given cannot be said to be a reasonable opportunity. If 
the assessee avoids going to the authorities with the necessary account books and if 
after the issue of 2 or 3 notices, he does not choose to be present or that the reasons 
which he had given are found to be false by the authorities, then certainly they 
can proceed to assess him to the best of their judgment. But this case does not come 
in that category. This is a case where the assessee clearly says that he was bed-ridden 
and asks for another opportunity to be. given to him to present himself with the 
accounts and without that opportunity being given the authorities cannot take action 
under section 9 (2) that is to say, they cannot proceed to assess the assessee to the 
best of their judgment. The assessment therefore is not valid. In the circumstances 
of this case the respondent cannot be prosecuted for not paying the tax due on an 
assessment which has not been validly made. No prosecution can therefore lie 
in the circumstances of this case and the acquittal of the respondent is therefore 
justified though not for the reasons given by the learned Magistrate but for the 
reasons indicated by me in this judgment. The appeal is dismissed. 


This does not prevent the authorities from calling upon the respondent to 
prove the correctness and completeness of the return submitted by * him by issuing 
another notice and giving him a reasonable opportunity to prove the correctness and 
completeness and if he fails to do so the authorities can proceed to assess him to 
the best of their judgment. . 

R.M. D T Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice PANCHA- 
PAKESA AYYAR. : 


Vadasseri Tharavattil Karnavan and Manager, Ittichathara 
Valia Mannadiar «» Appellani*, 
Registration Act (XVI of 1908), sections 17 (1) (d) and 49, proviso—Scope—Raczi decree granti - 
tent lease of lands—Non-registration~—Clause that lease liable to. orfeiture on alenation—Admissibili ape 
dence in sunt by lessor on ground of alienation—Decrec—If can be looked into to prove nature of possession——Adoerse 
possession—Limited rnights—Possession as permanent lessee under invalid document—Effeci—Admisston Jollowed 
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by statement—Use of apart from statement. 

A razi decree confering on perie the status of permanent tenants of immoveable properties 
and containing a'clause, giving the lessor a right to forfeit the lease on alienation is inadmissible in 
evidence when it is not registered, in a suit for ejectment and recovery of possession of the properties 
on the ground of alienation. But the document can be looked into for other and collateral purposes; 
particularly to ascertain the nature of the possession which a party obtained under it. ' 


Varada Pillai v. \Feevarathnammal, (1920) 38 M.L.J. 313 : L.R. 46 LA. 285: LL.R. 43 Mad. 244 
(P.C.), followed. À 
A party whg takes possession as a permanent lessee under an invalid lease and continues to be 


in possession for over the statutory period must be held to acquire rights as a perpetual lessec by 
adverse possession. 
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Datto Shivram v. Babasaheb Malhar, (1993) I.L.R. 38 Bom. 419 and Haranchandra Chakrabarti v. 
Kaliprasanna Sarkar, (1931) 1.L.R. 59 Cal. 396, distinguished. 


While a conditional admission has to be taken as a whole and cannot be pressed against the person 
making it, apart from the condition attached to the admission, there is no rule prohibiting the use 
of a categorical statement as an admission and using it; and a further statement as regards an addı- 
tional stipulation in the nature of a restraint on alienation, which is no part of the admission cannot 
detract from the admission or probibit the use of the admission without taking the other statement 
about the stipulation also. f ; 
Motabhoy Mulla Keshabhoy v. Mulji Haridas, (1915) 28 M.L.J. 589: L.R. 42 I.A. 103 : LL.R. 39 
Bom, 399 (P.C.) and Birendra Malik v. Brahma Brata Ray, 1.L.R. (1946) 1 Cal. 652, distinguished. 
Appeal under Clause 15 of the Letters Patent against the judgment and decree 
of Mack, J., dated 6th December, 1954 and passed in Appeal No. 752 of 1950 pre- 
ferred to the High Court against the decree of the Court of the Subordinate Judge 
of South Malabar at Palghat and passed in O.S. No. 94 of 1948. 


C. K. Viswanatha Ayyar, for Appellant. 


The Judgment of the Court was delivered by : 

Rajamannar, C.F.—We agree with the learned Judge, Mack, J., and with the 
trial Judge that Exhibit A-1, the raji decree in O.S. No. 15 of 1920 on the file of 
the Sub-Court of South Malabar at Palghat is inadmissible in evidence because 
it was not registered. The case of the plaintiff was that under that raji the de- 
fendants 1 and 2 were allowed to be in possession of the properties as permanent 
tenants subject to a condition that they should not mortgage or assign or otherwise 
alienate the properties and impliedly there should be a forfeiture if there was an 
alienation. ‘The suit was brought on the ground that the defendants had alienated 
the properties. 

As the raji was not registered, it is obvious that the plaintiff cannot rely upon 
any clause in it which gave him a right to forfeit the permanent lease on alienation. 
This is in effect what the learned Judge, Mack, J., has held. He agreed with the 
trial Court in dismissing the plaintiff’s suit. 

Mr. C.K. Viswanatha Ayyar, learned counsel for the appellant cofitended that 
if Exhibit A-1, the raji-decree, ‘was inadmissible in evidence, there was no proof 
of a permanent lease. We do not think that this argument is open to the appellant 
in view of the statement in his plaint that the suit properties were allowed to be 
held by defendants 1 and 2 subject only to the payment of ten paras of paddy and 
one rupee per annum. The appellant’s counsel however objected to this statement 
alone being taken into account without the other statement that there was a stipulation 
that the properties should not be alienated. He relied upon the rulings in Motabhoy 
Mulla Keshabhoy v. Mulji Haridas}, and Birendra Malik v. Brakma Brata Ray*, But these 
decisions have no bearing on the facts of this case. In these cases there was what 
may be called a conditional admission, and it was ruled that the admission alone 
without the condition could not be pressed against the person making the admission: 
In this case there js no such conditional admission. There is a categorical state- 
ment of the grant of what in effect must be deemed to be a ent lease and 
there is also a further statement as regards an additional stipulation -which is in the 
nature of a restraint on alienation while the- grant of a permanent lease was 
practically admitted by the defendants, this stipulation was not accepted by them. 

There is also another ground on which the plaintiff’s suit should fail and that 
is the ground on which the trial Judge dismissed the suit. Though Exhibit A-1 
was inadmissible for want of registration, it is now well established that such a 
document can be looked into for other and collateral purposes, icularly to 
ascertain the nature of the ession which a party obtained under that document. 
The leading case on the subject is the decision of the Privy Council in Varada Pillai 
y. Jeeverathnammal’, Now it is quite clear that the possession of the defendants 
from the date of the raji in 1924 was possession as permanent lessees. e Such posses- 
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stom they continued to havė:for over the statutory period and therefore they must 
be deemed to have acquired rights as perpetual lessees’by adverse possession. Mr. 
Viswanathe Ayyar contended that this rule of law will not apply to the case of 
acquisition of. the right of permanent lessee. We do not see any logical reason why 
it should be so. The two decisions cited by him in Dato Shivram v. Babasaheb 
Malhar+, and Naranchandra Chakrabarti v. Kaliprasanna Sarkar*, have no application. 
We agree with the learned, Judge that the plaintiff’s suit must fail. The appeal is 
dismissed. eh a, 

PRN. > af ____ > - + | Abpeal dismissed. 

` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
oO, Present :—Mnr. Justice RAJAGOPALA AYYANGAR. 

A.B. Abdul Gaffoor Sahib | ` i Petitioner* 
' Oe . See , 
The Election Commissioner, Dindigul and another . me Respondents. 

` Elections—Municipal Elections—Election of returned candidate void—When another could be declared elected 
“Madras District Municipalities Act (V of 1920), and Rules made thereundsr—Rules for Conduct of Election 
and Election Disputes, rules 9 and 28—Scope of: . 

. , It is no doubt true that rule 11 (2) of the Rules for the Conduct of Election Disputes, framed 
under the Madras District Municipalities Act, does not in terms set out the conditions subject to which 
a declaration that a person other than the returned candidate has been elected can be made. But 
reading this rule along with the other provisions in the Rules, especially rule 28 of the Conduct of 
Election Rules and rule g of the Election Disputes Rules, it is clear that such a declaration can be 
made only if the votes cast for the elected candidate could be eliminated on some known principle 
of law. The. principle of law is that a person other than the one who has been elected, might be 
declared elected only by elimination of the votes cast to the returned candidate on the ground that 
either the votes have been improperly recorded or shown to have been procured by bribery or corru 
tion or undue influence. An Election Tribunal has no` jurisdiction to declare a‘person, who o 
tained a minority of votes, as duly-elected without a finding.that the majority of votes of the return- 
ed candidates are- invalid. e’ 

Mudaliar v. Subbaraya Mudaliar, (1932) 63 M.L.J. 932 and Gangadu v. Abraham, (1933 
T E a Maa aham, (1930) 
Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed, therewith the High Court will be pleased 
to issue a writ, of certiorari calling for the records relating to the order of the rst 
respondent herein dated 13th February, 1956 and made in O.P. No. 87 of 1955 on 
the file of the Election Commissioner at Dindigul and to quash the same and to 
grant costs of this petition. ~~ 
M: K. Nambiar, K: K. Venugopal and C. F. Louis, for Petitioner. 
` V. G. Veeraraghavan, for Respondents. , ae 
The Court made, the following A . . 
- ORDER.— This petition arises out of the proceedings for the election of a Muni- 
cipal Councillor for the 8th ward of the Dindigul Municipality. . . 

` There was an election for the 8th ward of the Dindigul Municipality, the poll 
being on 27th’ October, 1955. “There were only two candidates who stood viz., 
the petitioner and the respondent. The petitioner was-declared elected as having 
obtained the majority of votes, he having secured 577 votes as against the 54.5 votes, 
by the respondent. The respondent thereupon filed a petition to set aside the 
election of the petitioner, the main ground being that the petitioner had connived 
at the commission of election offences falling under Chapter 9-A of the Indian Penal 
Code, the main charge being one of false personation. He also claimed a declaration 
that he had been validly: elected. . The returned candidate contested the charges 
made against him, and also pleaded recrimination ing the same charges of 
false personation against the petitioner in the election petition. ‘The petition was 
filed before, and was tried by the Subordinate Judge. of Dindigul, who was the 


3 
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Election Commissioner under the Rules framed for the decision of disputes in relation 
to Elections, under the Madras District Municipalities Act. 


The Election Commissioner found that of the 45 charges of false ersonation 
put forward by the petitioner in the Election Petition, only 5 were proved. He 
also found that there was connivance by the candidate, or his election agent in such 
false personation. On these findings he set aside the election of the returned candi- 
date. He further repelled the charges of false personation pleaded against the 
petitioner in the Election Petition, i.e., the defeated candidate, and he granted 
to the defeated candidate, a declaration that he was elected to the seat in the Munici- 
pal Council. It is this order of the Election Commissioner that is challenged in 
this Writ Petition. Ey ' 

Two points were made by Mr. Nambiar, learned counsel for the petitioner. 
The first was that there was no material before the Commissioner to sustain the 
finding that the returned candidate was guilty of conniving at the false personation. 
The Election Commissioner after finding that there were 5 proved instances of 
false personation, dealt-with the question of connivance thus : 

“Tt is argued on behalf of the respondent that the proof required under the Election Rules 
is the same as in the Indian Penal Code, and since there is no mens rea on the part of the agent, 
the offence under section 171-D had not been made out. In Emperor v. Badan Singh? the 
Full Bench has held that where a candidate at an election, who was according to the pro- 
cedure to be followed, to identify the voters, recklessly attested the signature slip without taking care 
to ascertain whether the thumb impression wis that ofthe voter, was guilty ofthe offence. . . In 
this case there can be no doubt that with the connivance and abetment of the respondent’s agent, 
the above impersonations had occurred.” 

The contention urged by Mr. Nambiar is that the evidence in the case 
completely established the bona fides of his client’s election agent, and therefore, the 
Court below erred in thinking that mens rea in the shape of guilty knowledge or 
recklessness was established. He particularly relied upon the evidence of the 
polling agent of the pa sig who was the person present on his behalf at 
the ward where this false personation took place. is witness stated in his 
evidence : É e 

“ The Polling Officer asked the Bill Collector whether he could identify the “persons. After 
enquiring, Gafoor’s dthe petitioner’s) agent used to attest as witness.” 

On the basis of this passage, learned counsel urged that as his agent had made 
enquiries of the Bill Collector, who might, presumably know who the voters were, 
one could identify them, and had signed in Form 6-A in assertion of his identi- 
fication of these voters, he should be deemed to have acted bona fide and after due 
enquiry. On the other hand, however, I find the following in the evidence of the 
Polling Agent of the returned candidate who has signed in Form 6-A. One of the 
persons who was impersonated was a voter, by name, Nanjayya. There were 
two persons of the same name, who had the serial Nos. 579 and 580 allotted to them 
in the Electoral Roll. It was, however, clearly established that both these re- 
lated to the same individual, and, that the individual was the person who was exa- 
mined as P.W. 3. In serial No. 579, this Nanjayya was described with the title 
‘ Patthar’, but in serial No. 580 without that addition. It is in evidence and not 
disputed that P.W. 3 did vote as against the serial No. 580. There was however 
a vote found recorded against, serial No. 579. This latter, therefore, must have 
been an impersonated vote., As regards the person who voted as the voter bearing 
serial No. 579 the evidence of the Polling Agent of the returned candidate who 
had identified that voter as Nanjayya in Form 6-A (marked as Exhibit A-10) is 
this : SR ' 

“ The voter in Exhibit A-10 Amruddin. Isaw him. Ifheisshown to me I can identify.” 

It is therefore clear that one Amruddin has voted for the voter No. 579, in 
the place of Nanjayya, and that the polling agent of the returned candidate had 
identified this voter as Nanjayya, though he knew that he was Amruddin. I consi- 
der therefore that thére was sufficient material before the Election Commission 
for his finding that the Agent of the returned candidate connived at the impersona- 
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tion. The Election Commissioner was, therefore, correct in holding that the election 
of the returned candidate was void, and in setting it aside. , 


The net point is whether the order declaring the defeated candidate as duly 
elected was within the jurisdiction of the Election Commissioner under the Rules. 
The learned Commissioner has purported to make this declaration by virtue of 
the power contained in Rule 11 (2). This sub-rule runs thus : 


“tr. (1) At the conclusion of the enquiry, the Election Commissioner shall declare whether 
the election of the returned candidate or candidates is void under Rule 10. 


(2) If he declares the election of the returned candidate or candidates void, he shall 
further pass aa order either (a) declaring that any other party to the petition, who has under these 
Rules claimed the seat, has been duly elected, or order a fresh election.” 

From the facts which I have set out above, it would be seen that on the findings 
of the Commissioner the number of votes cast in favour of the returned candidate 
were 577 less 5 votes which were impersonated, or 572, as against the 545 secured 
by the defeated candidate. Therefore, unless there is some law or process by which 
the votes cast in favour of the returned candidate could be treated as having been 
thrown away, the defeated candidate who had obtained a minority of votes cannot 
be declared as elected. Though the Rule 1 in terms does not set out the conditions 
subject to which the declaration that a person other than the returned candidate 
has been elected may be made, this provision has to be read along with other 
provisions both in the Election Dispute Rules as well as the Rules for the Conduct 
of Elections. Rule 28 of the Conduct of Election Rules is in these terms : 

“98, (1) After the Election Officer has completed the scrutiny and counting of votes, he shall 
prepare a return of the results of the polling in Form No. g and shall, subject to the provisions of rule 
33, declare that the candidate or candidates to whom most valid votes have been given has or 
have been duly elected.” : 

It will be seen that no candidate may be declared elected by the Election Officer 
unless he obtained a majority of lawful votes. If that was so at the e of the 
election, and that is the entire principle behind the holding of elections, it cannot 
be that when one comes before a Court, having been defeated at the polls a person 
may be declared elected without obtaining a majority of lawful votes. In this con- 
nection reference may be made to the provision of Rule g of the Rules for the Deci- 
sion of Election Disputes: It provides : 

“Where at any enquiry into an election petition, any candidate other than a returned candidate 
claims a seat for himself, the returned candidate or candidates or any other party to the proceeding 
may give evidence to prove that the election of the said candidate would have been void if he had 
been a returned candidate, and a petition had been presented complaining of his election.” 

This rule permits of recrimination to avoid a declaration claimed by the de- 
feated candidate. That itself shows that if there are two candidates standing for 
election and the election of the returned candidate is set aside by reason of the proof 
of one of the invalidating grounds mentioned in the Rules, the defeated candi- 
date is not automatically to be declared elected, Just as there cannot be a declaration 
by a Returning Officer that a candidate had been duly elected, when he had 
not obtained a majority of lawful votes, similarly a defeated candidate also cannot 
be declared elected unless he secures a majority of lawful votes. This would be 
possible only if every vote cast in favour of the returned candidates were treated 
„as an invalid vote. There is no principle of law and no provision in the Rules by 
which this could be done. So to hold, would be really to punish the voters who 
vote for a candidate duly qualified, but whose election is set aside on a ground for 
which the majority of voters are not responsible. 


I had to consider the same question in Writ Petition No. 110 of 1954, where 
-as here, the Election Tribunal declared a candidate who had secured a minority 
of votes as duly elected merely because the election of the returned candidate was 
declared voids he being disqualified to stand for election. Dealing with this point, 
I stated : - 


“No doubt, under rule 12 (2) the grounds upon which the Election Commissioner can declare 
any other party to the petition, who has under the rules claimed the seat, to be duly elected, are 


73 


548 TRE MADRAS LAW JOURNAL REPORTS, Tt956 


not specified. But under the Rules for the Conduct of Elections, that person only may be declared 
duly elected, to whom the largest number of valid votes had been given. The mere fact that the 
nomination of a candidate is held to be improper does not mean that the votes cast for him are also 
invalid or thrown away, and unless these votes cast for the returned candidate are climinated on 
some known principle of law, a defeated candidate cannot be elected to the seat. The principle of 
law is that a person other than the one, who has been elected at the election, might be given the 
seat only by eliminating the votes cast to the returned candidate on the ground that either the votes 
have been improperly recorded, or shown to have been procured by bribery or undue influence, or 
corruption. In other words, you must disqualify a voter, or find some irregularity in the vote before 
treating it as an invalid vote. The only other class of cases where such votes have been discounted 
are those where the diqualification was patent, and the voters, with notice of the disqualification 
brought home to them, without possibility of any doubt, have still chosen to exercise the franchise 
in favour of a person with such patent and obvious disqualification. See Beresford Hope v. Laly 
Sandhurst* and Hobb v. Morey*. Any other rule would mean that the electorate is being penalised 
for no default of theirs, and the Court would be thrusting upon ita person whom the majority of 
the electors obviously do not want. The tribunal had, therefore, no jurisdiction to pass the order 
declaring the first respondent to be elected to the office of President, The only order which the 
Court could have passed on its findings, was to set aside the election and direct a re-election.” 

I venture to repeat this, 

* Learned counsel for the respondent, however, drew my attention to the decisions 
of Justice Bardswell in Shanmuga Mudaliar v. Subbaraya Mudaliar®, and Justice Jack- 
son in Gangadu v. Abraham‘, where the learned Judges refused to interfere by the 
issue of writs of certiorari with an order of an Election Commissioner, who had 
declared a defeated candidate elected though the latter had obtained a minority 
of votes. With great respect to the learng¢d Judges, I cannot subscribe to the pro- 
position that an Election Tribunal has jurisdiction to declare a person who obtained 
a minority of votes as duly elected without a finding that the votes cast for the re- 
turned candidate were thrown away. The considerations which I have adverted 
to above, as well as the decisions which I have quoted were not evidently brought 
to the notice of the learned Judges. In my judgment, the discretion of the Commi- 
ssioner to declare a defeated candidate elected is not an absolute or arbitrary dis- 
cretion, but a judicial one, and is conditioned by its complying with the provisions 
of Rule 28 of the Election Rules, read with the findings on the matter set out in 
Rule g of the Rules for the Decision of Election Disputes, ° 


The result*is that the rule is made absolute, and the order of the Election Com- 
missioner, in so far as he declared the 2nd respondent elected is set aside. The 
only order which the Election Commissioner could have passed was to declare the 
election of the returned candidate void, and order re-election, and this will be subs- 
tituted in the place of the order of the Election Commissioner. 


R.M. _ Rule absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE RaJAGOPALA AYYANGAR, 
T.S. Govindaraj .. Appellant*® 


V. 
A.B. Kandaswami Goundar and another .. Respondents. 

Contract Act (IX of 1872), section 23-—Illegal coniract—‘‘Prohibited by law ” —Licence for tobacco trade— 
Licensee taking partners in contravention of statute and failing to report fact to authorities as required by law— 
Effect—Parinership—If ilegal—Suit for accounts—Maintainabulity. 

Interpretation of statutes—Prohibition on contracts—If avoids contract in toto.. 

_  Practice—Relief—Plaintiff abandoning own case and claiming relief on case set up by defendan{—~Permis- 
sibility. 

Central Excise and Salt Act (I of 1944), sections 6, 8 and g—Central Excise and Salt Rules, 1944, rule 
178-A—Scops and effect of. 

Rule 178 of the Central Excise Rules, 1944, framed under the Central Excise and Salt Act, 1944, 
specifically provides that a licence granted to a person engaging in the tobacco trade, tobacco being 
excisable goods for purposes of section 6 of the Act,mentionedlas Item 1 of Part A of the Second Sche~ 
dule to that Act, is personal to the grantee, and if he admits others as partners into the licensed busi- 
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ness, he must intimate to the authorities this fact and have the licence duly amended. A breach of 
this rule is visited with the penalties mentioned in section 9. 

_ , Therefore? the formation of a parmership by a licensee, without reporting it within the time 
limited and having the licence amended by the inclusion of the names of the partners, would prima 
facie be a contravention of the Act and the Rules, with the result that after the expiry of the period 
specified, the licenste is liable to be proceeded against for violating the terms of his licence, and the 
newly added partners for engaging in a busmess in tobacco contrary to sections 6 and 8. Such a 
partnership would therefore be one prohibited by law so as to preclude any action between them, 
¢.g., for accounts of such a partnership and for the share of profits. Neither party to the contract 
of partnership can file any suit for accounts since their participation in the business is prohibited by 
sections 6 and 8 of the Act. 


The circumstance that there is no specific provision in the Act expressly prohibiting the forma- 
tion of partnerships by licensees and that the primary se of the enactment is fiscal and designed , 
for the securing of the revenue would not warrant the view that the mere imposition of penalities 
should not be read as rendering contracts of partnerships illegal. 


In considering the effect of a statutory prohibition on contracts, it is always necessary to decide 
whether the penalty imposed for breach of the statute is meant as a compensation to the person 
aggrieved or as a penal sanction. In the former case, the statute in effect permits the contract on 
payment of the penalty, z.c., it only makes it expensive, if it is a penal sanction, it forbids the corttract 
in toto. If whatis done is in contravention of the provisions of an Act of Parliament, it cannot be made 
the subject of an action. It being implicit that the persons joimmg as partners with the licensee 
would be guilty of an offence, if they on the business in partnership with the licensee, that esta- 
blishes the illegaity of the partnership. c act of the licensee in not intimating the formation of 
the partnership as prescribed is also m contravention of the Act and the Rules, and the contmuance 
of the business beyond the specified period from the commencement of the business is equally ulegal. 
The partnership, being thus prohibited by the Central Excise and Salt Act and the rules framed 
under it, is illegal and no suit can be maintained on that partnership. 


Johnson v. Hudson, (1809) 11 East. 180 : 103 E.R. 973, Brown v. Duncan, (1829) 10 B. and G. 93 : 
109 E.R. 385 and Smith v. Mawhood, (1845) 14 M. and W. 452: 153 E.R. 552, considered and ck- 
plained, Craies on Statutes, 8th edition, page 234, quoted and followed. 

Velu Padayachi v. Sioasuryam Pillai, (1950) 1 M.L.J. 315, applied. 

Halsbury’s Laws of England, Simond’s edition, Volume, 8, page 141, referred to. 

A plaintiff cannot be allowed to abandon his own case, adopt that of the defendant and claim 
relief on that foting. It would certainly be an unusual thing for a Court to allow a plaintiff, who 
has alleged one state of facts, as against the defendant who has denied that case and alleged another 


state of facts, to turn round and ask to be allowed to carry on the suit and claim relief on the ground 
that the defendant’s statement of facts was true and his own false. 


Ramdoyal v. Junmenjoy Coondoo, (1887) I.L.R. 14 Cal. 791 (F.B.), followed. 


Appeal against the decree of the Court of the Subordinate Judge of Dindigul, 
dated grd Aprily 1952 and passed in O.S. No. 9 of 1951. 


CG. A, Seshagiri Sastri, for Appellant. 


V. C. Viraraghavan, for Respondents. 


The Court delivered the following 

Jupement.—This is an appeal by the plaintiff against the decree in O.S. No. 9 
of 1951, Sub-Court, Dindigul, dismissing his suit for the taking of the accounts of a 
dissolved partnership, for dealing in tobacco. The learned Subordinate Judge 
has dismissed the suit on the ground that the partnership put forward by the plain- 
tiff was illegal as being prohibited by the Central Excises Act and the Rules framed 
thereunder. z 


The plaintiff’s case was that in or about 1945 he and the defendants (two in 
number) formed a partnership for trading in tobacco in Jakkamanayakkanpatti under 
the terms of which the plaintiff undertook to furnish the necessary finance, these 
advances carrying interest at 6 per cent. per annum, while the defendants were to 
be in charge of the day-to-day management of the business maintaining true and re- 
gular accounts, and that the profit and loss should be shared one half by the plaintiff, 
the two defendants together taking the other half. The agreement which resulted 
in these arrafigements was stated to be oral but that subsequently there was some 
writing evidencing slight variations of these terms. The plaintiff went on to state 
that the partnership which was at will was carried on for sometime but had become 
dissolved by notice of dissolution by him, dated 18th September, 1950 and that the 
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accounts had not been taken. The suit, therefore, prayed for the taking of an 
account of this dissolved partnership from August, 1945 and the usual decree after 
the accounts were taken. ® 


The 1st defendant filed a written statement which was adopted by the and 
defendant, raising primarily two defences. The first was that there was no partnership 
relationship between the plaintiff on the one hand and the defendants on the other 
but that the latter was merely working under the direction and control of the plain- 
tiff, the plaintiff being in possession of all the accounts. It was, therefore, pleaded 
that there was no basis for any claim against them. The second defence was that 
the plaintiff traded in tobacco under a licence granted to him under the Central 
Excises and Salt Act (Act I of 1944 ) and under the provisions of that Act and the 
rules made thereunder the plaintiff could not validly enter into any partnership with 
the defendants and that consequently the suit partnership, if the Court should hold 
that there was any such, was illegal. The learned Subordinate Judge has up- 
held this second defence and dismissed the suit. This conclusion is canvassed in 
thise appeal. 


Mr. Seshagiri Sastri, learned counsel for the appellant, urged two contentions 
in this appeal. The first was that the Subordinate Judge was in error in considering 
that the suit partnership was illegal by reason of the provisions of the Central Ex- 
cises and Salt Act (Act I of 1944), the argument being that this enactment was 
primarily concerned with revenue and that the Court should not construe the suit 
partnership to be illegal as prohibited merely because penalties were levied for the 
violation of the conditions of the licence one of such conditions being directed against 
licensees entering into partnership. The second line of attack on the judgment of 
the Court below was that as the defendants had in their written statement put for- 
ward a case that they were agents of the plaintiff, this constituted an admission of 
their occupying an accountable relationship to the appellant which the Court should 
have accepted and passed a decree for the taking of accounts. 


I shall now consider these two contentions in that order. Sectéon 6 of the 
Central Excises and Salt Act enacts: 


“The Central Government may, by notification in the official gazette, provide that, from such 
date as may be specified in the notification, no person shall, except under the authority and ın accor- 
dance with the terms and conditions of a licence granted under this Act engage in (to mention only 
the relevant clause)...... (6) the wholesale purchase or sale (whether on his own account or as a 
broker or commission agent) or the storage of any cxcisable goods specified in this bchalf in Part A 
of the Second Schedule...... ies i 


Part A of the Second Schedule specifies as item No. 1 “‘ tobacco” as excisable goods for 
the purposes of section 6. Sections 7 to g are the other sections of the Excise Act 
which are relevant in the present context. Section 7 enacts : ‘ 

“ Every licence under section 6 shall be granted for such area, if any, for such period, subject 
to m restrictions and conditions, and in such form and contaming such particulars as may be pres- 
cri 
Section 8 runs thus : 

“ From such date as may be specified in this behalf by the Central Government by notification 
in the official gazette, no person shall except as provided by rules made under this Act, have in his 
possession any excisable goods specified ın this behalf in Part B of the Second Schedule infexcess of such 


quantity as may be prescribed for the purposes of this section as the maximum amount of such goods 
or any variety of such goods which may be possessed at any one time by such a person ”. 


In accordance with the provisions of sections 7 and 8 the plaintiff obtained a licence 
in his own name on 22nd December, 1941. This licence authorises the plaintiff to 
carry on wholesale trade in tobacco during the year ending 31st December, 1945, 
in the premises named in it subject to the provisions of the rules and this has been 
renewed from time to time by endorsements on the licence, One of the rules sub- 
ject to which the licence must be taken to have been granted is rule »78 of the Cen- 
tral Excise Rules, 1944, which is in these terms : 


“178. (1) Every licence granted or renewed under these rules shall be in such one of the proper 
forms of licence as may be appropriate, sball have reference only to the premises, if any, described 
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in the licence, and shall be for a period not exceeding one year and shall expire on the date specified 
erein. 


(2) Every licence shall be deemed to have been granted or renewed personally to the licensee 
and no licence shall be sold or transferred. 


(3) Where oe transfers his business to another person, the transferee shall obtain a fresh 
licence under thesd Rules but it should be granted free of fee for the residue of the period covered 
by the origmal licence. 


(4) If the holder of a licence enters into partnership in regard to the business covered by the 
licence he shall report the fact to the licensing authority within thirty days of his entering into such 
partnership and shall get his licence suitably amended. Where a partnership is entered into, the 
partner as well as the original holder of the licence shall be bound by the conditions of that licence. 


(5) If a partnership is dissolved every person who was a partner shall send a report of the 
dissolution to the licensing authority within ten days of such dissolution.” 
The penalty for the breach of the the conditions of the licence is to be found in 
section 9. ‘This provides : 


“ Section 9.—Whoever commits any of the following offences, namely— 


(a) contravenes any of the provisions of a notification issued under section 6 or section 8° ..... 
shall, for every such offence be punishable with imprisonment, for a term which may extend to six 
months, or with fine which may extend to two thousand rupees or with both ”. 


The following would appear to be clear from the provisions extracted above. (1) 
A licence under the Act is necessary before a person engages in the tobacco trade and 
there is no dispute thai the business put forward in the plaint to carry on which the 
partnership was formed was one which fell within section 6 of the Act. The de- 
fendants, therefore, could not engage in that business without a licence and would be 
liable for penalties if they did so. (2) The licences which are issued are to be in 
statutory form and to contain the prescribed particulars and to be subject to rules 
framed under the Act. (3) One of such rules specifically provided that the licence 
was personal to the grantee and that if he should admit others as partners into the 
licenced business he must intimate to the authorities this fact and have the licence 
duly amended. The breach of this rule is visited with the penalties specified in 
section 9. ` 


Prima facie it would be seen that the formation of the partnership by a licensee 
without reporting it to the authorities within 30 days and having the licence amended 
by the inclusion of the names of the partners would be a contravention of the Act 
and the rules with the consequence that after the expiry of the 30 days the licensee 
could be proceeded against for violating the term of his licence and the newly added 
partners for engaging in a business in tobacco contrary to sections 6 and 8. Viewed 
thus the action of the plaintiff as well as that of the defendants would clearly appear 
to be “ prohibited by law” so as to preclude any action between them of the type 
now before the Court. It needs little argument to prove that if there was a partner- 
ship as stated in the plaint, the defendants could not file any suit for accounts since 
their participation in the business would be prohibited by sections 6 and 8 of the Act 
and conversely a suit by the plaintiff cannot stand on any better footing. 


Learned counsel for the appellant sought to resist this conclusion by pointing 
out that there was no specific provision probibiting the formation of partnerships by 
licensees and that taken in conjunction with the primary purpose of the enactment 
being fiscal and designed for the securing of revenue, the mere imposition of penal- 
ties should not be read as rendering contracts of partnership illegal. Learned 
counsel strongly relied upon the short title to the Act which runs: “An Act to 
consolidate and amend the law relating to central duties of excise and to salt” and 
the Preamble reading: ‘Whereas it is expedient to consolidate and amend the 
law relating to central duties of excise on goods manufactured or produced in cer- 
tain parts of India and to salt” for this purpose. In support of this the counsel 
relied particularly upon three decisions Johnson v. Hudson, Brown v. Duncan®, and 
Smith v. Mawhood?, and on a passage in 8 Halsbury’s Laws of England (Simonds 
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Edition) where these decisions are cited without disapproval. I am clearly of the 
opinion that these authorities do not when properly understood go the length 
for which they were cited. ? 


Johnson v. Hudson}, is the earliest of these being of the year 1809. This was an 
action to recover the value of tobacco-segars sold and delivered bihe plaintlff to 
the defendant. Section 70 of 29 Geo. ITI, Ch. 68, required dealers in tobacco to take 
out licences under the Act for which duties were payable and penalties were imposed 
for failure to do so. The plaintiff was not a licenced dealer and the defendant resis- 
ted the action for the price on the ground that the plaintiff was committing an offence 
in dealing in the commodity and so no action could be maintained. The suit came 
on in the first instance before Lord Ellenborough'who thought the action maintain- 
able. The defendant obtained a rule to set aside the verdict. The report states that 
the Court felt a doubt whether the plaintiff was a dealer at all within the Act. 
When the rule nisi came on for hearing, defendant’s counsel was not present to 
support therule. Lord Ellenborough is stated to have said that they had considered 
the question and were satisfied that their decision was unexceptionable. Of course 
on any view, the defendant was not prohibited from buying. No doubt the 
proposition that where the object of the legislation in imposing the penalty is merely 
the protection of the revenue, the statute- will not be construed as prohibiting the 
Act in respect of which the penalty is imposed is formulated but this has to be under- 
stood as the construction by the learned Judges of the statute they had to consider. 
In this connection I cannot do better than refer to a passage in Craies on Statutes, 
where the position is summarised thus (Craies on Statutes, 5th Edition, page 524) : 
“ And in considering the effect of a statutory probibition on a contiact, it is always necessary 
to decide whether the penalty imposed for bieach of the statute is meant as a compensation to the 
person aggrieved or asa penalsanchon. Inthe former case, the statute in effect permits the 
contract on payment of the penalty, i.e., it only makes it expensive ; in the other, it forbids it in toto”. 
Brown v. Duncan®, was concerned with a case where the defendant had guaran- 
teed the payment of the price of whisky which should be consigned by five plaintiffs 
to a particular individual] for sale asthe plaintiffs’ agent. The plaintiffs had viola- 
ted the terms ofthe enactment which required that in the case of a distiller who was 
a retailer and who carried on a business within two miles from the distillery such 
fact ought to be intimated to the authorities by reason of one of the five plaintiffs 
not being named in the retail licence. The observations in Johnson v. Hudson*, were 
followed and the Court drew a distinction between Acts of Parliament which were 
passed as a protection to the public and those where the enactment was a protection 
of the revenue to the State and it was held that in the latter class of cases so long as 
the revenue was protected exactions of penalties should not be construed to invali- 
date transactions with third persons. In regard to Brown y. Duncan®, it is sufficient 
to refer to the comment on it in Lindley on Partnership. The learned authour says : 
“It may be doubted whether the statutes in question were properly construed by the Court”. 
(11th Edition, page 125). 
The last of the cases Smith v. Mawhood®, was concerned with the Excise Licence Act 
6, Geo. IV, Ch. 81, which required every manufacturer or dealer in tobacco to take 
out a licence on pain of penalty for failure to do so. The plaintiff brought an ac- 
tion for the price of tobacco sofd and the defence was that the plaintiff did not hold a 
licence which would authorise him to manufacture and sell the goods to the defen- 
dant. This defence was repelled and the suit was decreed following Johnson v. 
Hudson’, That this decision proceeded merely on a construction of the operative 
provisions of the enactment and not on any distinction between the effect of a 
provision in a revenue Act and that in any other Act is made clear by a passage in 
the judgment of Alderson, B., where the learned Judge says : 
“Does the legislature mean to prohibit the act done or not ? If it does whether it be for 


the purposes of revenue or otherwise then the doing of the act is a breach of the law and no right of 
action can arise out of it”. 
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The passage in Simonds Edition of Halsbury’s Laws of England (8th Volume) is 
not more favourable to the appellant. The relevant passage at page 141 runs: 


“Where g penalty is imposed by statute upon any person who does a particular act, this may 
or may not ne a prohibition of that act. It is a question of construction in cach case where the 
legislature intended to prohibit the doing of the act altogether,’ or merely to make the person who 
did it liable to Pay jh c penalty. Ifthe penalty is recurrent, that is to say, if it 1s ımposed not merely 
once for all but as ‘often as the act is done, this amounts to a prohibition. Where the object of the 
Legislature in imposing the penalty is merely the protection of the revenue the statute will not be 
construed as prohibiting the act in respect of which the penalty is imposed ”. 

In my opinion the question really turns on whether on the proper construction 
of the statute the contract in dispute was or was not forbidden. If what is done, 
as Lord Ellenborough said in Langton v. Hughes}, is in contravention of the provisions 
of Act of Parliament, it cannot be made the subject of an action. As is stated in 
Craies : 

“ The sole question in either case is whether the statute means to prohibit the contract so as to 
make a contract infringing the prohibition invalid. ‘If it does so, whether it be for purposes of 
revenue or otherwise, then the doing of the act 1s a breach of the law, and no right of action can arise 
out of it’. In Mellis v. Shirley Local Board?, the surveyor of a local board was sued, jointly with 
another erson,|for a sum alleged to be due under a contract between them and the board for tht exe- 
cution ope rtain drainage works. The action was held not to be maintainable, on the ground that 
section 193 of the Public Health Act, 1875, had the effect of making the contractillegal. Lord Esher, 
M.R., stated the rule as follows: 

‘ Although a statute contains no express words making void a contract which it prohibits, yet’ 
when ıt inflicts a penalty for the breach of the prohibition, you must consider the whole Act as well 
as the particular enactment in question, and come to a decision,either from the context or the subject- 
matter, whether the penalty is imposed with mtent merely to deter persons from entering into the 
contract, or for the purposes of revenue, or whether it is intended that the contract shall not be entered 
into so as to be valid at law’. Brown, L.J., said : ‘ We have to find out upon the construction of 
the Act whether it was intended by the Legislature to prohibit the doing of a certain act altogether 
or whether ıt was only intended to say that, if the act was done, certain penalties should follow as a 
consequence. If you can find out that the act is prohibited, then the principle is that no man can 
recover in an action founded on that which is a breach of the provisions of the statute. It seems to 
me plain, from the language of section 193, that there is a prohibition on that which has been done. 
I think no language could be plainer, and the mere fact that certain consequences are, by the latter 
part of the section, attached to the illegal act does not, in my opinion, render the previous language 
less clear’. So too, the Judicial Committee in Musgrove v. Chung Teeong Toy*, held that the infiction of 
a penalty for bringing by sea more than a certain number of Chinese involved a prohibition, not only 
upon the shipowner, but upon the immigrants”. (Craies on Statutes, 5th Editidn, page 234). 


Judged in the light of these considerations one text appears to me to be crucial, viz., 
whether or not the defendants would be guilty of an offence under the Excise Act 
if they had carried on the business in partnership with the plaintiff. The answer to 
this has to be unhesitatingly in the affirmative and that in my opinion establishes the 
illegality of the partnership. 

Looked at from the point of view of the plaintiff alone and applying the test for- 
mulated by Alderson, B., which I have extracted, it is clear that in the present case 
the action of the plaintiff in not intimating the formation of the partnership within 
30 days was in contravention of Rule 178 which I have set out already (paragraph 2 
of the rule emphasising the personal character ofthe licence) and the continuance of 
the business beyond go days from the commencement of the partnership was also 
illegal. The action of the plaintiff constituted a contravention of the enactment 
bringing him within the scope of section g of the Act. I feel, therefore, no hesitation 
in holding that this partnership was prohibitied by the Central Excises and Salt Act, 
1944 and the rules fan ed under it and was therefore illegal. In my opinion, there 
is no distinction between the present case and the Abkari Act which this Court had to 
consider in Velu Padayachi v. Stvasuryam Pillai*, notwithstanding that in the latter 
case besides the element of revenue, the regulation of the sale of liquor in public 
interest was involved. 

The other point raised by learned counsel for the appellant does not merit any 
serious consideration. The entire case of the plaintiff was rested on the exis- 
tence of a pastnership relationship between himself and the defendants. No doubt 
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the existence of that relationship was denied by the defendants and they had also 
stated that they were the agents of the plaintiff to carry out his orders. It is clear 
law that the plaintiff cannot be allowed to abandon his own case adopj that of the 
defendants and claim relief on that footing. If the plaintiff had put forward the case 
of agency, it is possible that there might be other defences open to the defendants. It 
is sufficient in this connection to refer to the decision in Ramddyal v. Junmenjoy 
Coondod1, where their Lordships have held : 

“ It would certainly be an unsual thing to allow a plaintiff, who has allegcd one state of facts 
as against the defendant who has denied that case and alleged another state of facts, to turn round 
and ask to be allowed to carry on the suit and clam relief on the ground that the defendant’s state- 
ment of facts was true and his own false ”. 

In this view, the plaintiff cannot be granted any relief except on the basis of a 
partnership and as this was illegal, his suit must fail. The dismissal of the suit is 
therefore correct. 


The appeal is dismissed with costs. 
«P.R.N. _ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice PANCHA- 
PAKESA AYYAR, 
Maddala Thathiah .. Appellani* 
v. ° 
Union of India owning the M & S.M. Railway .. Respondent. 

Contracts—Construction of—Concluded contract between two parties~—Clause providing that it is open to one 
of the paries to say that it ts not enforceable—Valtdity and enforceability. 

Where there is an enforceable concluded contract between two parties subject to a condition 
that it is open to one of the parties to say at any tıme that the contract is not enforceable, such a con- 
dition has the effect of actually or possibly destroying the contract altogether at the whim and fancy 
of one of the parties to the contract. Such a clause has to be rejected as unenforceable. It is quite a 
different thing where the clause is only in the nature of a condition or qualification without destroying 
the contract. 

Tenders to supply goods up to a certain quantity at a certain price is an offer to supply on those 
terms if and when the offeree chooses to give an order and qua that order becomes a binding con- 
tract. But if the offeree does not give any order at all or fails to order up to the specified quantity 
the offeror has no remedy. But where the offeree reserves the right to cancel the contract at any 
stage during its tenure, such a right has the effect of destroying the whole contract and cannot be 
given effect to. In cases of contmuing contracts, however, it may be open to the parties to provide 
that it can be determuned by one of the parties upon certain terms. 

_ On appeal from the judgment and decree of Mr. Justice Ramaswami Gounder, 
dated 14th February, 1952 and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No..380 of 1949. 

V. Tyagarajan and P. V. Subrahmanyam, for Appellant. 

C. Govindaraja Atyangar, for Respondent. 

The Judgment of the Court was delivered by 

Rajamannar, C.F7.—This is an appeal against the judgment and decree of Rama- 
swami Gounder, J., dismissing the appellant’s suit in G.S. No. 380 of 1949, for the re- 
covery of a sum of Rs. 34,063-7-3 from the Dominion of India as the owner of the 
Madras and Southern Mahratta Railway represented by the General Manager 
of that Railway. The plaintiff claimed that amount as damages consequent on a 
breach of contract alleged to have been committed by the defendant. The material 
facts are not in dispute. In pursuance of an invitation by the Madras and Southern 
Mahratta Railway for tenders for the supply of jaggery to the railway grainshops the 
plaintiff submitted on 27th January, 1948, a-tender in the prescribed form offering 
to supply 14,000 imperial maunds of cane jaggery, Chittore variety, first sort, during 
the months of February and March, 1948, at the rate of Rs.11-4-0 per imperial maund. 
The defendant in a letter addressed by the Deputy General Manager df the Railway 
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dated goth January, 1948, accepted the plaintiff’s tender and called upon the plaintiff 
to remit a sum of Rs. 7,900 in cash to the paymaster and cashier of the Railway at 
Madras on ar before 7th February, 1948, as security deposit for the proper fulfilment 
of the contract and intimated that on receipt of advice of such remittance the official 
order will be placed with him. The plaintiff accordingly paid the said amount 
and the defendafit by letter from the Deputy General Manager of the Railway dated 
16th February, 1948, placed an order with the plaintiff for the supply of the entire 
‘quantity of 14,000 maunds to be delivered in four instalments of 3,500 maunds each 
on 1st March, 1948, 22nd March, 1948, 5th April, 1948, and 21st April, 1948. 
The programme of delivery was altered later by a letter dated 28th February, 
1948, as follows : 3.500 maunds between 1st and 4th March, 1948 ; 3,500 maunds 
by 22nd and 25th March, 1948; 3,500 maunds between 5th and 8th April, 1948 and 
3,500 maunds between 21st and 24th April, 1948. The plaintiff supplied the first 
instalment of about 3,500 maunds, as required by the defendant, and the defendant 
accepted the same. ,On 8th March, 1948, the Deputy General Manager of the 
Railway addressed a letter to the plaintiff which runs as follows : ; 

“ Please note that the balance qnantity of jaggery outstandmg on date agamst the above orde! 

js treated as cancelled and the contract closed”. 
The plaintiff protested against this action of the defendant and stated that he 
had invested more than a lakh of rupees to perform the contract and that he was ready 
and willing to supply the goods as per the terms of the contract. But the defendant 
refused to reconsider the matter and stated that the defendant was well within its 
rights in cancelling the contract. It is common ground that at no time did the 
‘defendant explain the reason for the cancellation and that he always took the stand 
on the following clause in the tender : 

“This Administration reserves the right to cancel the contract at any stage during the tenure 
of the contract without calling upon the outstandings on the unexpired portion of the contract.” 
The plaintiff thereupon filed the suit out of which this appeal arises, alleging 
that the said clause was null and void and, no effect should be given to it, as the 
clause was entirely repugnant to the existence of a valid contract between the parties, 
that the said clause would be against public policy and against Justice, equity, 
and good conscience and further submitted that even assuming the defendant had 
a right of cancellation, it could be exercised only for sufficient and valid reasons and 
not arbitrarily. The plaintiff therefore charged the defendant with breach of 
contract and claimed damages for such breach in the sum of Rs. 34,063-7-3 calcula- 
ted at the rate of Rs. 3-4-0 per maund, being the difference between the market 
rate and the contract rate on the date of breach (8th March, 1948), on the quantities 
still to be delivered under the contract. The defendant denied that the clause in 
question was for any reason invalid or unenforceable and stated that the defendant 
was not guilty of any breach of contract and the plaintiff had no cause of action to 
‘sustain the suit. The defendant also disputed the quantum of damages. Two 
issues were framed, namely : 

1, Is the reservation clause in paragraph 2 of the suit contract enabling the defendant-railway 
to cancel the suit contract without assigning any reason legally enforceable and 

2. To what damages, if any, is the plaintiff entitled ? 

The suit was tried by Ramaswami Gounder, J., who held that the clause in 
‘question was valid and enforceable and that there was nothing to compel the rail- 
way to exercise the power of cancellation conferred by that clause only for valid and 
sufficient reasons. On this finding he dismissed the suit with costs. Hence this 
appeal by the plaintiff. 

Mr. V. Tyagarajan, learned counsel for the appellant, contended that the 
clause above mentioned, if it is construed as nullifying the rights and obligations 
of parties under a concluded contract, was null and void, that such a term was not 
supported by consideration, and that in any event the clause must be justly and rea- 
sonably applied. He conceded that the clause would be valid if it is understood to 
apply to a case where the defendant had not placed an order for the supply of a 
‘definite quantity. He referred in this connection to passages from fede text- 
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books on contract law which distinguish two classes of tender. Cheshire discussed 
the two classes with the following preface : 


“ Suppose that a corporation invites tenders for the supply of certain specified geods to be deli- 
vered over a given peri A trader puts in a tender intumating that he is prepared to supply the 
goods at a certain price. The corporation, to use the language of the business world, accepts the 
tender. What is the legal result of this acceptance ” ? $ 
After observing that the question whether the acceptance by the corporation is an 
acceptance in the legal sense so as to produce a binding contract can be answered only 
by examining the language of the original invitation to tender, the learned author 
says : 

“ There are at least two possible cases. First, the corporation may have stated that it will defin” 
itely require a Lone quantity of goods, no more and no less, as for instance, where it advertise* 
for 1,000 tons of coal to be supplied during the period January 1st to December, gist. Here the 
“ acceptance” of the tender is an acceptance in the legal sense, and it creates an obligation. The 
trader is bound to deliver, the corporation is bound to accept, 1,000 tons, and the fact that delivery 
is to be by instalments as and when demanded does not disturb the existence of the obligation. 


Secondly, if the corporation advertises that it may require articles of a specified description up to 
a maximum amount, as, for instance, where it invites tenders for the supply during the coming year 
of coal not exceeding 1,000 tons altogether, deliveries to be made if oa when demanded, the effect. 
of the so-called acceptance of the tender is v different. The trader has made what is called a 
standing offer. Until revocation he stands ready and willing to deliver coal up to 1,000 tons at the 
agreed price when the corporation from time to time demands a precise quantity. The “‘ acceptance ’” 
of the tender, however, does not convert the offer into a binding contract, for a contract of sale 
implies that the buyer has agreed to accept the gqods. In the present case the corporation has not. 
agreed to take, 1,000 tons or indeed any quantity of coal. It has merely stated that it may require 
supplies up to a maximum limit. 

In this latter case the standing offer may be revoked at any time provided that ithas not been 
accepted in the legal sense. The contract is complete as soon as a requisition for a definite quantity 
of goods is made. Each requisition by the offeree is an individual act of acceptance which creates 
a separate contract ”. 


In Chitty the position is thus stated: 

“40. Tender.—A tender to supply goods up to a certain quantity at a certain price is an offer 
to supply on those terms if and when the offeree chooses to give an order and thus, gua, that order, 
creates a binding contract. Even where the probable quantities which may be required have been 
specified in the invitation to tender, the offeror has no remedy if the offeree does not give any orders 
at all or fails to ofder up to the specified quantities, although the offeror is bound to deliver the spei~ 
fied goods as and when ordered by the offeree ”. 

In the present case the tender can be read as implying a open offer of 14,000 
imperial maunds of jaggery at a particular rate for delivery during the months of 
February and March, 1948. The mention of the quantity would then only mean that. 
up to that limit the plaintiff must be prepared to supply. It would not impose a 
corresponding obligation on the Railway to place an order for the entire quantity. 
The Railway may place an order for say 5,000 or 6,000 maunds and subsequently 
refrain from placing any further orders. The plaintiffthen can have no legal griev- 
ance. ‘The acceptance of the tender contained in the letter from the Railway dated. 
agth January, 1948, should be understood only as an acceptance of the terms, that 
is, the rate per maund, etc. If nothing further had happened after that letter, 
the Railway would have been well within their rights even if they had not placed an. 
order for a single maund. Actually, however, by their letter dated 16th February, 
1948, the Railway placed a definite order for the entire quantity of 14,000 maunds 
to be delivered on particular dates. Though subsequently there was a variation as 
to the dates of delivery, the order for the entire quantity remained. In law there 
was a concluded contract between the plaintiff and the defendant for the supply of 
14,000 maunds. The contention of the appellant is that if the effect of the disputed 
clause is to confer on the defendant the right to cancel such a concluded contract 
before the contract was performed in its entirety, the clause would be repugnant 
to the contract and should be disregarded. In support of his contention learned 
counsel for the appellant referred us to the well-known rule of construction that where 
here are two clauses in a contract so totally repugnant to each otheg, the former is 
to be received and the laiter rejected thus : 


“ If there be a personal covenant and a proviso that the covenantor shall not be personally liable 
under the covenant, the proviso is repugnant and void ”. - Vide Chitty on Contracts, page 162. 
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Learned counsel also relied on the following decision. In Furnivall v. Coombes}, 
A covenated with C, D, E and F to do certain repairs to a church and the latter 
covenanted with A that they would well and truly pay, or cause to be paid, unto 
A the sum specified. After this covenant, the deed contained a proviso : 


“Provided al that nothing in these presents contained, shall extend, or be deemed, adjudged, 

construed, or taken Yo extend, to any personal covenant of, or obligation upon, the said several 
persons parties thereto, of the third part, or ın anywise personally affect them. . . . . in their 
private capacity ”. 
It was held that the proviso was utterly inconsistent with the covenant, and being at 
variance with it must be rejected as repugnant. In Watling v. Lewis*, the same princi- 
ple was applied where there was a covenant by certain trustees to pay a sum of 
£2,000 in respect of a mortgage and to indemnify the plaintiff from all claims and 
demands on account of the mortgage, and also a provision that there should not be 
any personal liability on them. It was held that the covenant to pay and indemnify 
cannot be destroyed by the qualifying provision. Warrington, J., observed : 

“The result is, I think, that first there is a covenant to pay the money and to indemnify, andg¢hen. 
the parties have attempted to qualify that covenant by using words the effect of which, if effect is 
to be given to them, would be to destroy the personal liability. That being so the words they have 
used can have no effect at law and the liability remains ”. 

Mr. C. Govindaraja Ayyangar learned counsel for the respondent, on the 
other hand, took up the position that a clause which is not totally repugnant but 
which only limits the operation of a priorscovenant would be valid, and contended 
that in the present case the clause in question was such a limiting provision. He 
referred us to the same passage in Chitty on which the appellant’s counsel relied but 
laid stress on the folowing qualification of the general rule : 

“But if the proviso merely limits the personal liability under the covenant, without destroying 


altogether the obligation created by the earlier clause, the two are to be read together and effect is 
to be given to the intention of the parties as disclosed by the deed as a whole”. 


The rule with the qualification has been authoritatively expounded by the judicial 
committee of,the Privy Council in Forbes v. Git,® thus : 

“The principle of law to be applied may be stated in few words. If in a deed an earlier clause 
is followed by a later clause which destroys altogether the obligation created by the’earlier clause, the 
later clause is to be rejected as repugnant and the earlier clause prevails. In this case the two clauses 
cannot be reconciled and the earlier provision in the deed prevails over the later. Thus if A covenants 
to pay 100! and the deed subsequently provides that he shall not be liable under this covenant, that 
later provision is to be rejected as repugnant and void, for ıt altogether destroys the covenant. But 
if the later clause does not destroy but only qualifies the earlier, then the two are to be read together 
and effect is to be given to the mtention of the parties as disclosed by the deed as a whole. Thus 
if A covenants to pay 100! and the deed subsequently provides that he shall be liable to pay only 
at a future named date or in a future defied event or if at the due date of payment he holds a 
defined office, then the absolute covenant to pay is controlled by the words qualifying the obligation 
in manner described.” 

The learned trial Judge was evidently inclined to the view that the clause fell 
within the exception to the rule, that is, that the clause was not repugnant to the 
other terms of the contract but was a basic condition on which the entire contract res- 
ted. With respect to the learned Judge, to call the provision a condition is a misnomer.. 
In Forbes v. Git®, the illustrations which Lord Wrenbury gives clearly show that the 
limitation contemplated is not one that has the effect, actually or possibly, of des- 
troying the contract altogether but only provides for contingencies subject to which 
the covenant is enforceable. They are all contingencies which are certain and 
objective and do not include a condition which is no more than the whim and fancy 
of a party. A provision that a covenant to pay a sum of money would become en- 
forceable only at a future named date for instance, is not dependent on the arbitrary 
option of a party. Or that the liability becomes enforceable on the happening of a 
defined event. But the effect of the clause in question in the present case comes, to 
this, that there is an enforceable contract subject to the condition that it is open to- 
one of the parties to say that it is not enforceable. Learned counsel for the respondent 
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was unable to cite any authority to support the validity of such a clause as the 
present. 

Mr. Tyagarajan put his case in another way. He argued that if a term of the 
contract gave the power to one of the parties to rescind the contract such power can 
‘only be exercised on valid and sufficient grounds. Otherwise it, would not be a 
valid provision. He relied on two decisions of the Bombay High Cotrt in this connec- 
tion. In Chuntlal Dayabhai & Cov. The Ahmedabad Fine Spinning and Weaving Co., Lid.+ 
the defendants contracted with the plaintiffs to supply certain piecegoods produced 
by the defendants ; the contract contained the following provision : 

“If you (Defendants) are not in a position to deliver the goods or if there be any dispute in respec, 

of the goods or if the company do not give delivery for any reason the utmost that will be the resul 
will be that the ‘ soda’ will be cancelled but we (Plaintiffs) shall not ask for damages arising from the 
same from you in any way”. 
Out of 151 cases covered by the contract the plaintiffs took delivery of go cases- 
Then the defendants declined to give further delivery without giving any reason for 
such refusal. In an action brought by the plaintiffs to recover damages for breach 
of contract, the defence was that the defendants were not obliged to give any reason 
according to the terms of the contract for refusing to complete the delivery. It was 
held that above clause could not be read as meaning that the parties agreed that if 
the defendants simply refused to give delivery, the plaintiffs were bound to accept such 
a refusal without being able to claim damages if they wish to do so. Macleod, C.J., 
observed : : 

“Tt seems to me that the clause evidently means that some reason must be given by the defen- 
dants which would justify their refusing to give delivery, and that they were not entitled merely to say 
that the contract was off because they did not wish to deliver any more goods under it. Therefore, 
if the parties agreed in certam events that the contract should become void, that would not mean 
that one of the parties could himself bring about the state of affairs which would avoid the contract. 
So that in this case it was not competent for the defendants merely to say that they did not wish to 
give any further delivery, and that, therefore, the contract should be cancelled without any claim 
for damages arising in favour of the plaintiffs ”. 

Mulla, J., followed the same principle in Chotelal v. Champsay Umergey & Sons?. 
There the plaintiffs agreed to sell 25 bales of Japanese yarn to the defendants. The 
contract conthined a clause, namely, 

“ To cancel or not to cancel the sold goods for any of the reasons solely depends upon you 

(Plaintiffs).” 
On a refusal of the defendants to pay for and take delivery of the goods, the 
plaintiffs sued for the price or in the alternative, for damages. One defence was 
that as the contract gave an option to the plaintiffs to rescind the contract for any 
reason whatsoever, there was no agreement in law. The learned Judge held that the 
clause meant that the plaintiffs would have the power to determine the contract if 
they could assign a good reason for so doing. ‘The argument on behalf of the defen- 
dants was that the option to rescind the contract was not made dependent on the 
happening of any specified contingency but it was an option to terminate the con- 
tract for any reason whatsoever and it was, therefore, void for want of mutuality. 
‘The learned Judge did not accept the argument because in his opinion the option 
could be exercised only for good. reasons. He went on to observe: 

“Similarly in the present case, 1f the painei refused to deliver the goods without assigning any 
reasons, thty would, I think, be liable to the defendants for breach of the contract unless they assigned 
some reason which would justify their refusal to give delivery. I do not think that the stipulation in 
the contract in the present case, namely “ to cancel or not to cancel the sold goods for any reasons 
depends upon you” destroys the mutuality necessary for the formation of a contract, I think that 
the writing, Exhibit B, contains all the elements ofa contract, and that the stipulation referred to above 

pie on the plaintiffs the power to determine the contract if they could assign good reason for 
so doing. 

There is no doubt inthis case that the clause does not indicate that the Railway 
should give any reasons, still less, valid and sufficient reasons, for the cancellation 
of the contract. We do not think it right to import a qualificatiom to the right of 
-cancellation that it should be for proper and sufficient reasons, The clause purports 
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to confer an absolute and arbitrary power on one of the parties to cancel the contract. 
Tf that be so, the observation of Mulla, J., that such a term would be void and unen- 
forceable disectly applies. Ramaswami Gounder, J., brushed aside the above 
observation as a mere obiter dictum. We cannot agree with him that there is 
nothing in Chotelgl v. Champsay Umersey & Sons}, to warrant the proposition that an 
absolute power of cancellation of a contract cannot be validly reserved in favour of 
one of the parties to it. On the other hand the decision is an authority for that pro- 
position. 

Mr. Govindaraja Ayyangar contended that an absolute and arbitrary power to 
cancel the contract reserved by one party can be validly exercised without assigning 
any reason whatever. In support of his contention he referred us to passages, in 
two leading text books. In Leake’s Law of Contracts (8th Edition) we have the fol- 
lowing statement of the law : 

“ A promise cannot be conditional on the mere will of the promisor ; for by promising to do a 


thing only in case it pleases himself he is not bound to anything . . Buta contract 


may be made terminable at the will of one of the parties, and will be valid until so determined; as 
in thecase of a partnership at will which may be determined arbitrarily and without reason asmgned.” 


Anson (goth Edition) deals with the point in the following way. At page 310 the 
general rule is stated thus : 

“A contract may contain within itself the elements of its own discharge, in the form of provisions 
express or implied, for its determination in certain circumstances. These circumstances may be the 
non-fulfilment of a conditio:: precedent ; the occtirrence of a condition subsequent; or the exercise 
of an option to determme the contract, reserved to one of the parties by its terms ”, 


The third circumstances is thus developed at page 313 : 


“ Thirdly, a continuing contract may contain a provision making it determinable at the option 
of one of the parties upon certain terms. Such a provision is implied by custom in the or 
contract of domestic service, which can be terminated either by a month’s notice or the payment 
of a month’s wages. Similar terms may be incorporated in other contracts between employer and 
employed, either, expressly or by the usage of a trade; and even where the duration of a written con- 
tract is on the face of the instrument, mdefinite and unlimited, such a provision may sometimes be 
implied from the nature of the contract. Thus a partnership for no fixed term is determinable by 
notice ”. 

It appears to us obvious that this third circumstance can only gome into play 
in the case of a “‘continuing contract.” A mere sale of particular goods can in no 
sense be a continuing contract, as a contract of domestic service or a contract of a 
partnership. In such cases a contract might provide that it may be determined at 
the option of one of the parties upon certain terms. But in other cases of concluded: 
contracts which are in no sense continuing, though the time for performance may 
extend over a longer or shorter period, the law does not permit one of the parties 
to say that there is no contract subsisting or enforceable. The learned Judge held 
that the power conferred on the Railway under that clause was absolute and unfet- 
tered by any qualification and could be exercised at any stage. Ifthat be so, we have 
no hesitation in holding that the clause is void and unenforceable. Learned counsel 
for the respondent was unable to cite any decision or text writer in support of his. 
contention that such a clause was valid. 


It follows that the dismissal of the suit by the learned Judge was wrong and should 
be set aside. In the view he took on the first issue, the learned Judge did not deal 
with the second issue, namely : 

“To what damages, if any, is the plaintiff entitled ?” 

This issue must be decided before a final adjudication is made. The a ieee is 


allowed and the suit remanded to the trial Court for further disposal after dealing 
with the second issue. Costs to abide the final result. 


The Court-fee paid on the memorandum of appeal will be refunded to the 

appellant. 
RM. °” —— Appeal allowed and 
suit remanded. 


1. A.LR. 1923 Bom. 75. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAJAGOPALA AYYANGAR. , 
The Public Prosecutor .. Appellani* 


a 


"T. P. Kaithan, Director of Messrs. Oakley Bowden & Co. 
(Madras), Ltd. and others .. Respondents. 


Companies Act (VII of 1913), section 91-B—Scope and object of. 


The provision in section 91-B of the Indian Companies Act preventing a director directly or 
indirectly concerned or who 1s interested in a contract or arrangement entered mto by the company 
from voting on resolutions relating to such matters is designed to ensure that a director who is in a 
fiduciary position to the company does not make any secret profit on account of some transactions 
or business of the company while acting on its behalf. Having regard to the object of the provisions 
and the fundamental principles of Company Law, the expression ‘interest in an arrangement’ in 
the section should be interpreted to mean that it must be of such a nature as to involve a conflict bet- 
ween interest and duty. 

e 

The ‘ contract or arrangement’ referred to in this section as well as in section g1-A of the Act 
obviously mean the same. A routine delegation in the norma] course of the busmess of management 
of the company authorising the company’s banks to honour cheques, bills, etc., drawn by certain 
directors on behalf of the company, will not be within the mischief of the section, The arrange- 
ment hit at by the section is the one in which the director has a personal interest conflicting with his 
duties towards the company and not one which merely provides for his management of the company. 

Appeal under section 417 of the Code’of Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondent (accused) by the VIII Presidency Magistrate 
of the Court of the Presidency Magistrate in C.C. Nos. 11913 to 11915 of 1955 on his 
file. 

The Advocate-General (V. K. Tiruvenkatachari) for the Public Prosecutor 
(P. S. Kailasam) in all appeals. 


The Court made the following 

Orper.—These three appeals by the Public Prosecutor raise for gonsideration 
the proper interpretation of section g1-B (1) of the Indian Companies Act. The 
Magistrate before whom the accused in the several appeals were charged has held 
that there was no contravention of the provisions of this section and has by his judg- 
ment dated 31st January, 1956, acquitted the accused. It is from this order of acquit- 
tal that these appeals have been preferred. The learned Advocate-General appearing 
for the id sear urged that he desired to have a considered decision on the cons- 
truction of the provision I have mentioned above but as I was clearly of the opinion 
that the decision of the learned Magistrate was correct, I did not think it necessary 
to issue notice to the accused under section 422, Criminal Procedure Code. 


The facts which have given rise to these proceedings are as follows :—Messrs. 
Oakley Bowden & Co. (Madras), Ltd., is a public company registered under the 
Indian Companies Act. It is managed by the Board of three directors and under 
the Articles of the company the Board acts either at meetings or by resolutions passed 
by circulation. 

On and June, 1953, the Board of Directors which then consisted of T.P. Kaithan, 
V. S. Krishnaswami and V. 3S. Bhassin passed by circulation the following resolu- 
tion : 

“Resolved that the Chartered Bank of India, Australia and China, Madras; the Imperial Bank 
of India, Madras; the National Bank, of India Limited, Madras; the Indian Bank Limited, Madras; 
and the Eastern Bank Limited, Madras and Bombay, be and are hereby empowered, whether the 
Company’s account is in credit or overdrawn, to honour Cheques, Bills of exchange and Promis- 
Sory notes, drawn, accepted or made on behalf of the company, by anyone of the two gentlemen : 

“ y, Sri T. P. Kaithan; 

a. Sri V. S. Krishnaswami; 


. . . ud 
and act on any instructions and accept any receipts or other documents relating to the account 
transactions or affairs of the company, if so signed on behalf of the company ”. 





* Criminal Appeals Nos. 307, 308 and 309 of 1956, 22nd August, 1956. 


iq] PUBLIO PROSEQUTOR v. KAITHAN (Rajagopala Ayyangar, F.). 5gi 


Al the three directors including the two named in the resolution signed in the minutes 
in token of the resolution being passed. On 22nd February, 1954, this resolution 
dated 2nd Jne, 1953, was cancelled and instead of the two directors named in the 
earlier resolution, one A. N. Kaithan, who was appointed to act on behalf of the 
company and ay ieee of its managing agents, and was directed to operate on these 
accounts. By nother resolution passed by circulation on 22nd February, 1954, 
V. S. Krishnaswami was instructed to communicate A. N. Kaithan’s appointment to 
the respective banks, I need only mention that the resolution of 22nd ae 
1954, which was also passed by circulation was signed by T.P. Kaithan and V.S. 
Krishnaswami., 


The Registrar of Joint Stock Companies filed the prosecutions C.C. No. 11913 
to 11915 of 1955 complaining that the resolution dated and June, 1953 and the two 
resolutions dated 22nd February, 1954, were in contravention of section g1-B (1) 
of the Indian Companies Act bringing the concerned directors T.P. Khaithan and 
V. S. Krishnaswami within the mischief of section g1-B (2). The resolution 
dated and June, 1953, was the subject of complaint in C.C. No. 11913 of 1955 fom 
which Criminal Appeal No. 307 of 1956 has been filed while the resolution dated 
gend February, 1954, cancelling the resolution dated 2nd June, 1953, formed the basis 
of the complaint in C.C. No. 11914 from which the Criminal Appeal No. 308 of 1956 
arises and the resolution authorising V. S. Krishnaswami to communicate the resolu- 
tion dated 22nd February, 1954 to the Banks was the subject of complaint in C.G. 
No. 11915 of 1955 which has led to Criminal Appeal No. 309 of 1956. T. P. 
Kaithan and Krishnaswami are the accused in C.C. Nos. 11913 and 11915 of 1955 
while V. S. Krishnaswami who was instructed to communicate the resolution dated 
22nd February, 1954 to the banks is the sole accused in C.C. No. 11914 of 1955. 


Section 91-B which is said to have been contravened by the accused in the 
present case runs : 


“g1-B (1). No director shall, as a director, vote on any contract or arrangement in which he is 
either directly gr indirectly concerned or interested nor shall his presence count for the purpose of 
forming a quorum. at the time of any such vote; and if he does so vote, his vote shall not be counted. 


Provided that the directors or any of them may vote on any contract of indémnity against any 
joss which they or any one or more of them may suffer by reason of becoming or being sureties or 
surety for the company. 


(2) Every director who contravenes the provisions of sub-section (1) shall be liable to a fine 
not exceeding one thousand rupees, 


(3) This section shall not apply to a private company. 


Provided that where a private company is a subsidiary company of a public company,t his section 
shall apply to all contracts or arrangements made on behalf of the subsidiary company with any 
person other than the holding company. 

The basis of the prosecution was that the accused as directors voted on a contract 
or arrangement in which he or they was or were either directly or indirectly concerned 
or interested and that they had thereby contravened the provisions of sub-section 
(1) so as to bring them within the penal consequence enacted by sub-section (2). 
Before dealing with the meaning of the expression ‘‘ contract or arrangement 
in which he is either directly or indirectly concerned or interested” in sub- 
section (1), it might be useful to refer to the terms of section g1~A which also refers 
to “an interest on the part of the directors in a contract or arrangement with the 
company ”: 

“gt-A (1). Every director who is directly or indirectly concerned or interested in any contract 
or arrangement entered into by or on behalf of the company shall disclose the nature of his interest 
at the meeting of the directors at which the contract or arrangement is determined on, if 


his interest then exists or in any other case at the first meeting of the directors after the acquisition of 
his interest or the making of the contract or arrangement. 


Provided thag a general notice that a director is a director or a member of any specified company 
or is a member of any specified firm and is to be regarded as interested in any subsequent transaction 
with such firm or company, shall as regards any such transaction be sufficient disclosure, withm the 
méaning of this sub-section and after such general notice, it shall not be necessary to give any special 
Notice relating to any particular transaction with such firm or company. 
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2. Every director who contravenes the provisions of sub-section (1) shall be liable to a fine not 
exceeding one thousand rupees. ' 


3. A register shall be kept by the company in which shall be entered particulars of all contracts 
or arrangements to which sub-section (1) applies, and which shal] be open to inspection‘by any member 
of the company at the registered office of the company during business hours. 


4. Every Officer of the copy who knowingly and wilfully acts in contravengion of the provision 
of sub-section (3) shall be liable to a fme not exceeding five hundred rupees.” 

It must be clear from the collocation of the two sections that the eontract or arrange- 
ment dealt with in the two provisions must be identical. While section g1-A en- 
joins an obligation on the director who is interested in a contract or arrangement en- 
tered into by the company to disclose his interest to the other directors and imposes. 
penalties for not disclosing his interests, section g1-B is designed to prevent such 
interested director from voting on these resolutions. 

Thus the nature of the contract or arrangement as well as the nature of the 
concern or interest of the director dealt with in section g1-B must both be obviously 
of the same nature as that envisaged by the identical words in section g1-A. So far 
as the latter section is concerned it does not need much argument to establish that it is 
designed to ensure that a director who is in a fiduciary position to the company does 
not make any secret profit on account of the transactions or business of the company 
while acting on its behalf. As was stated in North-west Transportation Company v. 
Beaitty1, 

“a director is precluded from dealing on behalf of the company with himself entering into 
engagements in which he has a personal interest conflicting or which possibly makes conflicts with 
the interests of those whom he is bound by fiduciary duties to protect and this rule is as applicable 
to the case of one of several directors as to a managing or a sole director as 
The object of, the statutory provision in section gi-A was to secure that 
there shall be no conflict between the personal interest of each of the 
directors and their duty towards the company without the nature of that 
interest being disclosed to the directors and the shareholders. When there 
is a possibility of such a conflict, by a director having personal interest 
in any contract or arrangement entered into by the company, section gI-A 
pore for its disclosure to the other directors so that the confpany would 

ve the advantage of the unbiased and informed judgment of the other directors as 
to whether in the interests of the company such a transaction need be entered into- 
or not. Sub-section (3) of section g1-A, which was introduced by the Companies 
Amendment Act, 1936, makes provision for this information becoming available to- 
shareholders by requiring this matter to be entered in a register, so that even they 
might be kept informed of the personal interest of the directors in any contract en- 
tered into on behalf of the company. Thus the general rule of law that directors shall 
not make a profit out of the contracts by the company without the knowledge cf the 
co-directors and the shareholders is statutorily enforced and if there is a violation be- 
sides the Common Law obligation to account to the company for these profits, there 
is a penalty super-imposed by section g1-A (2). 

In the case of the resolutions now said to be contraventions of section g1-B (1) 
it is not the case of the prosecution that these resolutions involved any contract in 
which the accused-directors were directly or indirectly concerncd or interested but 
their case was that they involved an arrangement in which there was such concern or 
interest. I am clearly of the opinion that the prosecution was misconceived and that 
the resolutions do not fall under section g1-B (1) at all but are merely acts of dele- 
gation in the normal course of the management of the company. 


The main provisions of sections g1-A and g1-B which were introduced by an 
Amending Act XI of 1914 have had a previous history. By section 29 of the Gom- 
panies Clauses Act 7 and 8, Vict. Ch. 110 directors of the companies included in that 
enactment were' precluded from voting or acting as directors on the subject of any 
contract proposed to be made by or on behalf of the company in which they were 
interested and any contract with certain exceptions in which any director was 
‘interested was of no effect until confirmed by the share-holders at the next or 
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general meeting. The decisions rendered on section 29 of the Companies Clauses 
Act, 1845, are collected by Lindley in his treatise “on Companies” (6th Edition) 
Vol. I, at page 450, note (y). An examination of these would show that the arrange- 
ment hit at by the provision was one in which the director had a personal interest 
conflicting with his duties towards the company and not one which merely provided 
for his managment of the company. 

There was no statutory provision corresponding to this section 29 in the English 
Companies Act of 1862. In equity, however, the same principle, namely, that a 
transaction in which a director purporting to act on behalf of the company has in 
fact been dealing with himself as an individual could not stand if his interest con- 
flicted with that of the company applied to the cases of companies incorporated under 
the English Companies Act, 1862. The same principle was however not recognised 
at law. But this ceased to be of any consequence after the Judicature Act, 1875. 
The principle of this statutory provision was, though somewhat inadequately, 
sought to be achieved by provisions in the articles of the several of the companies 
registered under the earlier English Companies Acts ; particularly as the Rules of 
the Stock Exchange, London, required that in the case of a company requixing a 
quotation, the Articles must provide that a director shall not vote on any contract 
in which he is interested and that if he does so, his vote skall not be counted. In the 
English Companies Act, 1948, section 199 which re-enacted section 149 of the 
Companies Act, 1929, provides : 

“Tt shall be the duty of a director ofa company who is in any way directly or indirectly 
interested ın a contract or #proposed contract with the company to declare the nature of his interest 
at a meeting of the directors of the company.” 
and directors who failed to comply with the provisions of the section were made 
liable to a fine of not exceeding £ 100. In line with this Article 84 of Table A 
provides : 

“A director who is in any way directly or indirectly interested in a contract or a proposed con- 
tract to the company shall declare the nature of his interest at a meeting of the directors in accor- 
dance with section 199. 

(2) A dfrector shall not vote in respect of any contract or arrangement in which he is interested 
and if he shall do so, his vote shall not be counted ; nor shall he be counted im the quorum present 
at the meeting but neither of these prohibitions shall apply to (then follows the description of the 
arrangements not relevant to the present context).” 

These provisions have to be read in the light of the fundamental principle 
of Company Law that the directors are the body entrusted with the task of carrying 
on the bance of the company. This is provided for by Article 71 of the Indian 
Companies Act which is deemed. to be the part of the article of every company 
under section 17(2) of the Act. Though the directors as a body are responsible 
to the shareholders for the conduct of the company’s business, it is undoubted law 
that they could delegate their powers to one or more of themselves for the purpose 
of carrying it on more conveniently. Thus in the present case if the resolutions 
which are now charged as offences were not passed, the result would only be that 
the bank account would have to be opened in the names of all the directors and to 
be operated by all of them. If this had been done by a resolution it could not be 
said that by opening the account in the bank in their names the directors had viola- 
ted either section g1-A or g1-B for if this constituted a violation of section g1-A or 
g1-B, it would be apparent that the company cannét open a banking account at all 
which would show the absurdity of that position. If a resolution of the Board of 
Directors authorising that body to open a banking account and each one of the 
directors to operate on the account so opened is not a contravention of section g1-A 
or g1-B it will be so because the directors are not personally interested in the manage- 
ment as distinct from their interest in it as directors of the company. If the in- 
terests of the directors as such were to be hit at by the sections, the management 
of companies by the Board of Directors would become impossible and the work 
of every company would be at a standstill. If it is borne in mind that the purpose 
of the sections is the avoidance of conflicts between duty and interest it would be 
apparent that the carrying on of the business of the company for which the d irector 
are appointed cannot give rise to that conflict. Peterson, J., had to consider a 


75 


594 : THE MADRAS LAW JOURNAL REPORTS, -< (1956 


similar question in Foster v. Foster!. Article 93 of a company provided that a 
director might contract with the ts wel but prohibited a director from voting 
in respect of any contract in which he was interested and under Article gg the 
directors ‘‘may from time to time appoint any one or more of their body 
to be managing director of directors, for such period, at such remuneration, and 
upon such terms as the directors think fit”. One Mrs. Foster who Qas one of the 
Board of Directors was appointed as chairman and joint managing director of the 
company without remuneration. The resolution appointing her to this office was 
passed at a meeting of the Board at which she was present and in which she voted 
and the validity of those appointments were challenged on the ground of con- 
travention of Article 93. Peterson, J., rejected this contention by saying : 

“ . . . . . the appointment by the directors of one of their body as chairman, or the 
appointment by the directors of one of their number as a managing director, without more, is not a 
contract within Article 93, but is merely a delegation of their powers and is very similar to the power 
which they possess to appoint committees of themselves and delegate their powers to those com- 
mittees. “ld my judgment, therefore, the appointments in question were not contracts within Article 
93, and therefore Mrs. Foster was not disabled from voting in support of the resolution ”. 
Tllustfations of a similar construction of statutes designed for like purpose as 
sections gi-A and g1-B of the Indian Companies Act are numerous and I would 
refer only to two of them. Nuiton v. Wilson®, was concerned with the construction 
of rule 64, Schedule II of the Public Health Act, 1875 which provided that a member 
of a local board who was in any manner concerned in any bargain or contract 
entered into by such board shall cease to be such member and his office as such 
shall thereupon become vacant and rule 70 imposed a perfalty on a person “ who 
acts as such member when disabled from acting by any provision of the Act”, 
A.L. Smith, J., imposed on a defendant who was a member of a local board penal- 
ties under rule 70 for being concerned in a contract with another person whose 
contract with the board had been accepted on a resolution moved by the defendant. 
‘The Court of appeal dismissed the defendant’s appeal and Lindley, L.J., after 
pointing out that the expression “in any manner concerned ” was of fairly wide 
import said : A 

“To interpret words of this kind, which have no very definite meaning and which perhaps were 
purposely employed for that very reason, we must look at the object to be attained. The object 
obviously was to prevent the conflict between interest and duty that might otherwise inevitably arise.” 


Lopes, J., said : 

“It seems to me that if we held the contrary, it would be letting in the very mischief which the 
Act intended to prevent, and subjecting the members of local boards to the class of temptations which 
it was intended. to remove.” 

Barnacle v. Clark’, arose under section 34 of the Elementary Education Act, 1870, 
which provided that a member of a school board who shall in any way share or be 
concerned in the profits of any bargain or contract with or any work done under 
the authority of such school board was liable to a penalty and his office became 
vacant. The respondent, a member of a school board, sold sand and gravel to 
a builder who had‘ entered into a contract with the board for the’ building of a 
school knowing at the time of his sale that these materials were intended to be used 
in the building of the school. Ridley and Darling, JJ., held that the respondent 
had contravened the provisions. The learned Judges referred to Nutton v. Wilson3, 
and stated that these provisions were intended to ensure that members of public 
bodies : 

T ery be free from any suspicion of deriving profit, directly or indirectly, by reason of the position 

ey hold”. 

If this was the object of the enactment, it follows that the mere carrying out 
the duties of a director would not amount to “ being concerned in any contract 
or arrangement ” within section gt-A or g1-B of the Indian Companies Act. In 
this connection I will only repeat that the expression “ interest in an arrangement ”, 
though some-what elastic, must in the context receive the interpretation that it 
must be of such a nature as to involve a conflict between interest ang duty of the 


1. L.R. (1916) 1 K.B. 532. 3. L.R. (1900) QB. 279. 
2. (1889) L.R. 22 Q.B.D. 744. 
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same type as would arise in the case of pers’ al interest in the contracts of the com- 
pany. In both these situations, what J` „med at is the avoidance of a director 
who has aepersonal interest in a trans” won of the company from getting the board 
of directors to agree to it without Zusorming the co-directors of his interest and by 
taking part ig the voting. 

It is this conflict between the personal or self interest of the director and his 
duty to the company to render independent and unbiassed advice, that is the mis- 
chief, which these provisions are intended to remedy. Viewed thus it would be clear 
that in the present case the resolutions of the board constitute but a delegation 
of the power of the board to certain of their members and there is no element of 
personal interest involved in it so as to give room for any conflict between interest 
and duty; and therefore no violation of section g1-B. 


The order of the Magistrate acquitting the accused in these three prosecutions 
are therefore correct and the appeals are rejected under section 421, Criminal 
Procedure Code. 7 


R.M. n Appeals rejected. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mnr. Justice RAJAGOPALAN AND MR. Justice RAJAGOPALA AYYANGAR. 


T.S. Srinivasa Rao, Attorney agent $ ..  Petitioner* 


v. 
State of Madras, by Collector, Tirunelveli and another .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 12 (a)—-Right to 
ryotwari patia in private land—If could be claimed in respect of an irrigation tank appurtenant to such private land 
—Madras Estates Land Act (I of 1908), section 3 (10) (a)—Private land. 

Section 12 (a) of the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, gives 
-a statutory right to a landholder to ryotwari patta ın respect of his private lands as defined by section 
3 (10) (a) of fhe Madras Estates Land Act. This right in the private lands is applicable also to lands 
or tanks which are appurtenant to such private lands. Where a tank and its ayacut constitute to- 
gether one unit and the tank is enjoyed by the owner of a parcel of private lands as appurtenant to 
those lands, section 12 (a) of the Act (XXVI of 1948) would confer a statutory right to a ryotwari 
patta m respect of the tank also. The test of cultrvation in the past as the only and conclusive test is 
not correct. Asa tank is also ‘land’ which covers also the water that is sored. in it and as the defini- 
tion of ‘ private land’ insection g (10) (a) of the Estates Land Act does not exclude tanks, it must be 
held that tanks owned and used by a landholder exclusively to irrigate his private lands are also 
part of such lands and the landholder is entitled to the issue of ryotwari patta in respect of such lands 
covered by the tank. (‘Appurtenant’—Term explained.). 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to the order of the Estates 
Abolition Tribunal, Madurai, dated 15th January, 1955 and made in R.A. 
No. 187 of 1954, and to pass an order restraining the State of Madras from inter- 
fering in any manner with the possession and enjoyment by the petitioners of the 
Kanmoi in Vagaikulam village in Kovilpatti Taluk, Tirunelveli District and to 
quash the order therein. 

V. Vedantachariar and C. R. Krishna Rao, for Petitioner. 

The Special Government Pleader (V. V. Raghavan) for Respondents. 


The Order of the Court was delivered by 

Rajagopalan, F.—The petitioner was the holder of the zamindari estate, known 
as the Pudur Zamin in Tirunelveli District. Under the provisions of the Madras 
Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948) herein- 
after referred to as the Act that estate vested in the Government with effect from 
grd January? 1951, the notified date. Vagaikulam was one of the villages included 
in that estate. It was common ground, that it was an uninhabited village, though 
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for how long it had remained uninhabited there was no evidence to show. It was. 
also common ground that the entire extent of the village of about 71 acres 42 cents. 
always belonged to the petitioner. No ryot held any land in that viJage. In- 
cluded in this extent of 71.42 acres was a tank (Kanmoi) which measured 32°33 
acres. The ayacut of that tank measured 37.18 acres, and the petitioner culti- 
vated the whole of that ayacut as part of the private lands of the landholder in that 
estate. 


After the estate had been abolished under the Act the petitioner applied to 
the Additional Asstistant Settlement Officer for a ryotwari patta for the entire 
extent of the lands in Vagaikulam including the areas occupied by the 
tank. The Additional Assistant Settlement Officer rejected the claim for the tank 
as well as for some of the other plots of land. The petitioner appealed against that 
decision to the Estates Abolition Tribunal. In effect, the Tribunal allowed the- 
claim of the petitioner for a ryotwari patta for all the lands in Vagaikulam other 
than the tank. The Tribunal rejected the claim of the petitioner for a ryotwari 
patta,for the area occupied by the tank. 


The petitioner applied under Article 226 of the Constitution for the issue of 
a writ of certiorari to set asitle the order of the Tribunal. 


The Tribunal held that the claim of the petitioner—-we are now concerned only 
with the claim for a ryotwari patta for the area of the tank—fell neither under clause 
(a) or clause (b) of section 12 of the Act. <The fearned counsel for the petitioner 
did not rest the claim on section 12 (b) before us. But he challenged the validity 
and the correctness of the order of the Tribunal, that the petitioner’s claim fell 
outside the scope of section 12 (a). The finding of the Tribunal on that point was : 

“The first question 1s if these lands are pannai or private lands under section 3 (10) (a) of Act I 
of 1908. There is no evidence that these lands were dealt with or enjoyed or treated as pannai lands 
prior to 1908; nor is there any evidence of direct and personal cultivation of these lands for a conti- 
nuous period of 12 years immediately preceding the commencement of Act I of 1908; nor is there any 
evidence that the kanmoi was constructed by the appellant or her ancestor. There is therefore no 
evidence that these lands are appellant’s pannai lands as contemplated by section 3 (109 (a) and she 
will not be entitled to a ryotwari patta for them under section 12 (a) of Act XXVI of 1948.’ 


Section 12 (a) of the Act runs :— 


“In the case of a zamindari estate the landholder shall, with effect on and from the notified date, 
be entitled to a ryotwar1 patta in respect of. 


(a) all lands including lanka lands which immediately before the notified date—(i) belonged. 
to him as private land within the meaning of section 3, clause 10 (a) of the Estates Land Act, or (i1) 
stood recorded as his private land in a record prepared under the provisions of Chapter XI or 
Chapter XII of the said Act, not having been subsequently converted into ryoti land ; 

It was conceded that no record of rights was ever prepared for Vagaikulam 
or for the estate. So the question, did the tank belong to the petitioner as a pri- 
vate land, had to be answered only with reference to the requirements of section 
3 (10) (a) of the Estates Land Act. 


Section 3 (10) (a) of the Estates Land Act runs: 


“ Private land— 


in the case of an estate . .,. . . means the domain or home-farm land of the land-- 
holder by whatever designation known such as kambattam, khas, sir, or pannai, and includes all land 
which is proved to have been cultivated as private land by the landholder himself, by his own servants. 
or by hired labour with his own or hire stock, for a continuous period of twelve years immediately 
before the commencement of this Act”. 


In the rest of this judgment we shall confine the use of the expression “ private 
land ” to land that falls within the scope of section 3 (10) (a) of the Estates Land 
Act. 


What were the tests to apply in deciding whether a given piece of land was. 
private land within the scope ay section 3 (10) (a) of the Estates Land eAct was dis-- 
cussed and settled by a Full Bench of this Court in Periannan v. S. S. Amman Koil?,. 





> r. (1952) 1 M.LJ. 71 : LLR. (1952) Mad. 741 (F.B.). 
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In that case, hewcver, there was no occasion to consider whether a tank with its bed 
and bunds could under any circumstances be viewed as a private land as defined by 
section 3 $10) (a) of the Estates Land Act. We shall consider later to what extent 
the principle laid in that case can be applied to the facts of this case. 


That a is “ land ” and that the expression “ land ” covers also the water 
that is stored Over the land need admit of no doubt (see Whatton’s Law Lexicon 
pages gog and 488). That the full proprietorship of the tank in Vagaikulam, which 

ay within the ambit of the zamindari always vested in the petitioner and her pre- 
decessors-in-interest admitted of no doubt either. It was common ground that at 
no time did any one other than the landholder claim or exercise any rights over 
the tank or the water drawn therefrom. The Tribunal pointed out that there was 
no evidence to show that it was the landholder that had constructed the tank in 
‘question. But considering the facts set out above, it would appear only to be 
a reasonable inference, that the tank in question, which was obviously intended 
to irrigate and actually irrigated exclusively the private lands of the landholder 
was constructed by the landholder. The Tribunal also pointed out that there 
was no evidence to show that the tank was constructed on what had been a private 
land. Nonetheless, the question remains to be answered, was the tank a part of 
the private lands the petitioner held in the village before the estate vested in the 
Government under the Act (XXVI of 1948). There can be no conclusive 
inference either way, that it was private land or that it was not private land from 
the factum of the petitioner’s full proprietorship of the tank as a piece of land. Nor 
can the circumstance that at no time could the tank have been ryoti land, help to 
answer the question at issue. The definition of “ ryoti land” in section 3(16) of 
the Estates Land Act should itself suffice to reject any plea that the tank was ryoti 
land. Such a plea, it should be remembered never arose for consideration. None- 
theless, that it was not ryoti land is obviously not enough to establish that it was 
private land. 


One marked feature of the definition of private land and ryoti land in Estates 
Land Act*should however be noticed at this stage. Section 3(16) (a) specifically 
excludes beds and bunds of tank from the definition of ryoti land. There is no 
such express exclusion in section 3(10) (a) of the Estates Land Act which defines 
“ private land ”. No exclusion could be implied either and the exclusion enacted 
by section 3(16) (a) cannot be imported into the definition in section 3(10) (a) of 
the Estates Land Act. There is no scope either to bring the tank in question within 
the scope of section 20 or section 20-A of the Estates Land Act. It never served 
any communal purpose. It was exclusively owned and used by the landholder. 
No one else owned any of the lands in the village Vagaikulam, which itself was 
uninhabited 


We come back to the question, can a piece of land owned by the landholder 
and used exclusively as a tank to irrigate the private lands of a landholder be brought 
within the scope of the definition of private land in section 3(10) (a) of the Estates 
Land Act. Unless that statutory test in satisfied, a claim to the statutory right 
conferred on the quondam landholder by section 12{a) of Act XXVI of 1948 can- 
not be upheld. 


The right conferred by section 12(a) of the Act constitutes a statutory grant, 
a right to ryotwari patta for what had been the private lands of the landholder 
in an estate, The learned counsel for the petitioner urged that whatever was ap- 
purtenant to that right also passed to the grantee under that statutory grant. He 
contended that the right to own and use the tank wasappurtenant to the right to own 
and use the cultivated private lands, while both the tank and the cultivated lands 
lay in an estate as defined by the Estates Land Act and that therefore both the rights 
vested in ‘the grantee of the statutory grant under section 12(a) of Act XXVI of 
1948. Thé learned counsel referred to the observations of their lordships of the 
Privy Council in Secretary of State for India v. Subba Rayudu}. 

1 (1931) 62 M.L.J. 213 : L.R. 59 L.A. 56: LLR. 55 Mad. 268 at 280 (P.C.). 
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After explaining the principle laid down in the Urlam Case1, Viscount Dunedin, 
observed : 

“ Of course, the Permanent settlement was dealing with the Government’s right go a payment 
which represented and replaced the melvaram of more ancient times, but the test is the same as the 
test which would be applied to a conveyance. In a conveyance you ask what passed. In the case 
of the ent settlement you ask what was the extent of the property that wgs settled. In the 
Urlam Case1, the water rights in question passed because they were existing wate®rights enjoyed by 
way of casement at the time of the settlement. Here what passed was the property and the property, 
being riparian, had inherent in it without special mention, the riparian rights.” 

The same principle was applied in Secretary of State for India v. Thinnappa Chettiar*®. 
(See the observations at pages 238-240.) The learned counsel for the petitioner 
urged that the test should be the same whether it was a Crown grant, like that 
embodied in a sanad issued after the permanent settlement, or a statutory grant. 
That the test should be the same in deciding what was it that was conveyed 


under a grant appears to us to be a will founded argument. 


Was the tank truly appurtenant to the cultivated private lands of he petitioner 
in Vagaikulam is the next question. 
The Oxford English Dictionary explained ‘‘ appurtenance” as follows : 
“ (1) (Law and general)-—A thing that belongs to another, a belonging ; a minor property 
Saar privilege, belonging to another more important, and pzssing in possessian with it ; an appen- 
ge. 
“ (2) A thing which naturally and fitly forms a subordinate part of, or belongs to a whole 
system ; a contributory adjunct, an accessory”. e 
The entire ayacut of the tank consisted of the cultivated private lands of the 
petitioner. Those lands could not be irrigated without the water of the tank. It 
could certainly be claimed that the ayacut and the tank together constituted a 
single unit for agricultural purposes and each formed a subordinate part of and 
belonged to the whole system. The tank was certainly accessory or adjunct to 
the ayacut. Unity of ownership of both parts was there and so was the unity of 
enjoyment of both the tank and the ayacut. If the expression “ appurtenance ” 
is given its normal meaning as disclosed by the dictionary, the tank in qugstion was 
an appurtenance of the ayacut. That the entire ayacut formed the private lands of 
the petitioner, as*defined by section 3(10) (a) of the Estates Land Act, was never 
in dispute. The tank was an appurtenance of those private lands. 


The expressions, ‘appurtenant’ and ‘appurtenance’ have also been interpreted 
by Courts both in England and in India. A fairly full discussion of the case- 
law on the subject can be found in the decision of a Full Bench of the Allahabad 
High Court in Babu Lal v. Ram Prasad?. Bannet, Ag. C.J., referred to the passage 
in Stroud’s Judicial Dictionary, Edn. 2, 1903, page 109: 

“t But the word ‘ appurtenant’ may be used in a secondary sense as equivalent to such a phrase 
as ‘ usually enjoyed with” 
and observed : 

“ On this passage a view has been taken that this secondary sense is not a right of casement. 
and that the phrase “ appurtenant to a holding implies a part of the holding ‘or’ part and parcel o 
the holding ’ or forming part of the holding ”. 

The learned Acting Chief Justice then proceeded to examine the scope of Roe 
v. Siddons*, on which Wharton"in his Law Lexicon based the secondary meaning 
“usually enjoyed with”. Iqbal Ahmad, J., with whom Harries, J., agreed ob- 
served at page 43 ; 

“I am clear that the word appurtenant in the phrase ‘appurtenant to a holding’ has been 
used in this country in the secondary sense noted above and not in the sense of a right of easement ”, 
Again he observed : 


“ It follows from what has been observed above that the phrase ‘appurtenant’ to an ‘agricul- 
tural holding ’ means something which is adjunct to or an integral part of the holding.” 








1. (1917) 33 MLJ. 144: 44 LR. LA. LL.R (1944) Mad. 227 (P.C.). 
166: LL.R. 40 Mad. 886 N 3. ALR 1939 All. y (F.B.). 
2. (1943) 2M.LJ. 382: LR. 7o LA. 112: 4. (1888) L.R. 22 QB.D. 224, 
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We shall confine ourselves to the question whether a tank which irrigates an 
ayacut under it is an appurtenance of that parcel of lands which constitutes the 
a when both are owned by and are in the possession of the same landholder 
of an estate. 


In Nidhi pima Bose v. Rama Doss Sent, Couch, C.J., observed: 


s Where land is let for cultivation, and there is a tank upon it, the tank would go with the land ; 
and if there was a right of occupancy in the land, there would be a right of occupancy mm the tank as 
appurtenant to the land”, 

On the facts of that case, however, the learned Chief Justice found that the 
tank was the principal subject of the lease and that therefore the lessee did not acquire 
a right of occupancy. The same learned Judge, Couch, C.J. and Glover, J., held 
in Siboo Felya v. Gopal Chunder Chowdhry®. 
` 
‘* This tank appears to be used only for the preservation and rearing of fish. It does not appear 


to have formed part of any grant of land, or that it can in any way be considered as appurtenant to» 
any land held by the defendant. The only thing occupied appears to be the tank itself”. 


The claim for occupancy right was negatived. * 


Both these decisions were considered by a Divisiop Bench in Surendra Kumar 
v. Chandratara Nath? and Mitter, J., observed : 


“et 


. . « . the true test as to whether the lease is for agricultural purposes or not is to sec- 
whether the primary object was the lease of the tank or lease of the land surrounding it for purposes 
of agriculture with the tank within it’’. . 
Graham, J., recorded : 

a. . . . if portion of the demised area is used for agricultural purposes that willt 
determine the character of the lease as a whole.” 
The principles laid down in Nidhi Krishna Bose v. Ram Doss Sent, and Surendra 
Kumar v. Chandratara Nath?, were considered again by Mitter, J., in Bir Bikram Kishore 
v. Amanaddin*, Ona construction of the lease in question in that case the learned 
Judge came to the conclusion, that the primary object of the letting was a non- 
agricultural purpose. 


Applying the principle laid down by Couch, C.J., in Nidhi Krishna Bose v. Ram 
Doss Sent, with which we respectfully agree and adapting the language of the learned 
Chief Justice to the facts of this case, we would say : where the parcel of lands was 
held by the petitioner for cultivation and there was a tank upon it, the tank would 
go with the land and if there was a right to a patta for the land there would be a 
right to a patta for the tank as appurtenant to the land. Or if we can put it in the 
language of Graham, J., in Surendra Kumar v. Chandratara Nath®, ifa portion of the 
demised area (the grant in this case being under section 12(a) of Act XXVI of 1948) 
is bene for agricultural purposes, that will determine the character of the grant as 
a whole. 


What section 12 (a) of the Act granted was a right to a ryotwari patta for pri- 
vate lands, as that expression has been defined by section 3 (10) (a) of the Estates. 
Land Act. If the tank had been constructed on what was proved to have been private 
land before that construction, the landholder would be entitled to a patta for the 
tank also. Even if there was no proof of the natyre of the land before the tank 
was constructed, if the tank was always held and enjoyed by the owner of a parcel 
of private lands as appurtenant to those lands, section 12(a) of the Act, in our opinion 
would confer a statutory right to a ryotwari patta for the tank also. As we have 
already stated the tank and its ayacut together constituted one unit, owned and 
enjoyed by the same person, the landholder, for argicultural purposes. The rights. 
in what was appurtenant to the private lands passed with the right in the private 
lands granted by the statute under section la of the Act. 


The matter may be looked at from another angle. The petitioner could claim. 
that, even Without full recourse to the principle of appurtenance which we have 
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discussed above, the tank in question was part of his private lands, as that expression 
has been defined by section 3(10) (a) of the Estates Land Act. We have already 
pointed out that appurtenance by itself connotes that what is claimed as appurtenant 
is part of a whole. The appurtenant tank was part of the parcel of lands, all of 
which together constituted the private lands of the petitioner. Cece the tank 
was not cultivated while the rest of the lands was cultivated by the®petitioner may 
not affect the determination of the question at issue, could the tank by itself be 
viewed in the circumstances of this case as a piece of private land within the 
meaning of section 3(10) (a) of the Estates Land Act. 


We have already pointed out that the definition in section 3 (10) (a) of the 
Estates Land Act does not expressly or even impliedly exclude the land which is 
in use as a tank, used exclusively to irrigate the cultivated private lands of the land- 
holder. The learned Government Pleader urged that actual cultivation should 
be the test in deciding whether a piece of land satisfied the statutory requirements 
of section 3(10) (a) of the Estates Land Act. We are unable to accept this con- 
tenti6én. The definition in section 3 (10) (a) of the Estates Land Act is an inclusive 
definition and the second limb of that definition which includes all land proved to 
have been cultivated as private land, does not abrogate the first limb of section 


~ 


3 (10) (a), 
“ Private land in the case of an estate means the domain or homefarm land of the landholder 
by whatever designation known ”. $ 


Absence of actual cultivation may not be sufficient to negative the claim, that a 
piece of uncultivated land is nonetheless private land. There is little substance in 
the plea of the learned Government Pleader, that the bed ofa tank as such is 
uncultivable, in the sense that it is impossible to cultivate it. Neither nature nor 
the statute made it impossible for the petitioner to cultivate the bed of the tank in 
Vagaikulam, if she had chosen to do so at any time. That actual cultivation, con- 
tinuous or intermittent, was not the only test to apply in deciding whether a given 
piece of land was within the scope of section 3 (ro) (a) of the Estates Land Act was 
made clear in Periannan v. Amman Kovil1, Of the tests formulated by the learned 
Judges in that case, items 3 and 6 run: 

“(3) If there is no proof of cultivation for a continuous period of 12 years before the com- 
mencement of the Act, the land may be proved to be private land by other methods, provided the 
land was not shown to be once ryoti. 

* * + * * + 


(6) The essence of private land is continuous course of conduct on the part of the landholder 
asserting and acting on the footing that he is the absolute owner thereof and recognition and accep- 
tance by the tenants that the landholder has absolute night in the land ”. 

The land in question, that is, the tank was never ryoti land. It is true it was not 
proved to have been cultivated at any time even intermittently. Nonetheless, the 
continuous course of conduct of the landholder was to treat the tank as a piece 
of land in which the landholder had absolute rights and to use the land (tank) only 
for his agricultural purposes. Agriculture has obviously a larger connotation than 
cultivation. Whether or not it exhausts the conception of domain or private lands, 
that the lands were held as of right by the landholder for his exclusive agricultural 
purposes should in our opinion, suffice to bring those lands within the scope of sec- 
tion 3(10) (a) of the Estates Land Act. 


A strict application of the test of cultivation would exclude, for example the 
-area occupied by an irrigation well in the midst of undisputed private lands ; so 
would a small pond or an uncultivated mound of earth stand excluded. Yet no 
basis could be found in the statutory language of section 3 (10) (a) of the Estates 
Land Act for such exclusion. The area of the water-spread could be of no conse- 
-quence, when either proof of actual cultivation or evidence of availability for 
cultivation is the only means of establishing that the piece of land fall? within the 
scope of sections 3 (10) (a) of the Estates Land Act. 


1. (1952) 1 MLJ. J1: LLR. (1952) Mad. 741 (F.B); 
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- The distinction between the land in use as a tank held as appurtenant to culti- 
vated private land and that land (tank) held for the exclusive agricultural pur-. 
poses of the landholder may be fine drawn, but nonetheless it is per- 
ceptible. either case, it would, in our opinion, satisfy the statutory definition 
of private land jn section 3 (10) (a) of the Estates Land Act. Despite its continuous 
use as tank, if ghe land came within the scope of the definition of private land in 
section 3 (10) (a) of the Estates Land Act, the landholder would be entitled to a 
ryotwari patta for that land (tank) also under section 12 (a) of Act XXVI of 1948. 


The Tribunal, in our opinion, misconceived the scope of section 3 (10) (a) of 
the Estates Land Act and section 12 (a) of Act XXVI of 1948 when it in effect ap- 
plied the test of cultivation in the past as the only and conclusive test. It really 
amounts to a failure to exercise jurisdiction to decide the issue before it after taking 
into account all the relevant factors. The order of the Tribunal has, therefore, to 
be set aside by the issue of a writ of certiorari. ‘That, in effect, means that the Tri- 
bunal will have to dispose of the appeal afresh in accordance with law and in the 
light of the observations in this judgment. E 


The rule is made absolute and the petition is allowed. There will be no order 
as to costs. : , 


R.M. nor Rule made absolute : Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice RAJAGOPALAN AND Mr. Jusrior RAJAGOPALA AYYANGAR. 


State of Madras by Dy. Commissioner of Commercial Taxes, 
Madurai ..  Petttioner* 
v 1 


C. Karuppan Chettiar .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 6-A—Scope of. 


It is true that, where the conditions of the licence held by an asscasee is contgavened, section 6-A 
of the Madras General Sales Tax Act comes into play. But the section, however, does not make it 
obligatory on the assessing authority to deprive the licensee of any statutory concession to which he 
is entitled. The section is only permissive and the Appellate Tribunal or the Assessing Authority can 
exercise their discretion in the matter, though, ofcourse, the discretion should be exercised judicially. 
Where the Tribunal fails to take into consideration a really relevant fact in coming to its conclusion 
it cannot be said that the discretion has been properly exercised. 

Petition under section 12-B (1) of the Madras General Sales Tax Act, 1939 
and Rule 13-C (i) (a) of the Madras Sales Tax Act, praying the High Court to 
revise the order of the Sales Tax Appellate Tribunal, Madras, dated 24th March, 
1955, and made in T.A. No. 941 of 1954 (Appeal No. 103 of 1954-55, Commercial 

e Tax Officer, Ramanathapuram) 


The Assistant Government Pleader (K. Veeraswami), for Petitioner. 

M. Subbaraya Atyar and V. Sethuraman, for Respondent. e 

The Order of the Court was delivered by , 

Rajagopalan, F.t—The total turnover of the assessee was Rs. 10,2689-14-9, as 
estimated by the departmental authorities. The assessee’s accounts showed a 
turnover of only Rs. 47,239-1-8. It was also in evidence, based primarily on the 
note-book of the assessee seized, that for a period of two months purchases to the 
extent of Rs. 36,209-9-6 had been suppressed, in the sense that they were not brought 
into the accounts produced by the assessee. i 


, The explanation of the assessee with reference to the entries in the note-book 
was, that the note-book did not record completed transactions, but that only trans- 








---* Tax- Revision-Gase No. 76- of-1955.- - pania hi ist August, 1956. . 
ł gth March, 1956. 
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actions which were expected to materialise in future were noted there to aid the 
memory of the assessee. The assessee further pleaded that, when transactions 
materialised, the entries from the note-book were brought to his regujar account 
books, and the turnover of those transactions was about Rs. 11,000. e tribunal 
observed in paragraph 2 of its order that this argument was not without force, and 
that under the circumstances there was no necessity for the ts h to keep the 
transactions out of his accounts. In paragraph 5 of its order the Tribunal recorded : 


“It cai only be regarded as a case were the appellant did maintain accounts in respect of 
the suppressed trangactions but failed. We are not prepared to hold “wilfully” to produce that 
account before the assessing authority.” 


There was no specific finding by the Tribunal that the assessee, who had been 
a licensee, did not contravene the provisions of section 13 of the Madras General 
Sales Tax Act. It is difficult on the basis of the order of the Appellate Tribunal 
for us to substitute a categorical finding. We, therefore, direct the Tribunal to 
submit a finding on the evidence, which was already considered, on the question, 
whether there was a contravention of section 13 of the Madras General Sales Tax 
Act. Finding to be submitted within one month. 


[In pursuance of the above order, the Chairman of the Sales Tax Appellate 
Tribunal, Madras, has submitted a finding, dated goth April, 1956. 


After discussing the facts and circumstances the conclusion was :— 


ug * * * * 


He relied upon his regular accounts for the purpose of giving the figure of Rs. 46,230-13-1r 
as his turnover for the year and made no reference at all to the entries in the pocket note-book. He 
cannot, therefore, rely upon the entries in the pocket note-book as entries duly brought forward into the 
regular accounts ; they must be put in the category of entries suppressedfrom the regular accounts. 
It is no doubt true that the Tribunal has observed in para. 5 of its prior order that this is ‘a case where 
the appellant did maintain accounts in respect of these suppressed transactions but failed—we are not 
prepared to hold ‘ wilfully ’—to produce that account before the assessing authority’. In view of 
the above discussion, the only accounts on which the dealer relied upon for giving his turnover for 
the year were the regular Day Book and Ledger, but in the light of the entries in the scret account- 
book above mentioned, it must be held that the regular accounts on which he relied upon were untrue 
and incorrect and tat he failed to discharge one of the obligations imposed on him under the terms 
of the licence, viz., the compliance with section 13 of the Actin the matter of maintenance of true 
and coriect accounts. 


Tt may betrue that more than one reason can be suggested as to why he did not bring to the 
regular accounts the entries in the pocket note-book, but we do not wish to speculate on this. The 
issue referred to us for consideration 1s the brief one about the maintenance of true and correct accounts 
as provided in section 13. We give the finding that during the year of assessment the dealer failed 
to keep and maintain a true and correct account showing the goods sold and bought by him and the 


value thereof.”] 

The case then came on for final hearing. The Order of the Court was 
pronounced by: 

Rajagopalan, F.t—The assessee held a licence during the assessment year in 
question as a dealer in cotton. The accounts he furnished were not accepted as 
correct. A note-book which he stated he had maintained for his personal use con- 
tained some entries. The taxing authorities held that part of the turnover of the 
assessee had been suppressed from the regular accounts he maintained and produced 
for the inspection of the departmental authorities. So, in addition to the turn- 
over he had disclosed, an estimate was made of what he had suppressed, and it was 
on the total that he was assessed to sales tax. 


When the matter came up before the Appellate Tribunal, it held in paragraph 
5 of its order: 


“In our view this is not a proper case where the appellant should be taxed at g pies. At the 
worst it can only be regarded as a case where the appellant did maintain accounts in respect of these 
suppressed transactions but failed, we are not prepared to hold ‘wilfully ’—-to produée that account 
before the assessing authority. We take the view that in respect of the suppressed turnover or the 
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turnover which is estimated as suppressed the appellant can be called upon to pay tax at one-half 
of one per cent”, 

It wag this direction of the Appellate Tribunal, that the Government sought 
to revise by the application preferred to this Court under section 12-B of the General 
Sales Tax Act. 


The contdéhtion of the learned Government Pleader was, that under section 
6-A of the Act, the assessee, having broken the conditions of the licence that had 
been issued to him and held by him during the assessment year in question, for- 
feited his right to the concessional rate of 1/2 per cent. and that he was liable to pay 
the full amount under section 3 of the Act. 


As there was no specific finding recorded by the Tribunal, that the conditions 
of the licence held by the assessee had been contravened, we called for such a finding 
on that issue. That finding has been submitted by the Tribunal and it is against 
the assessee. The finding was supported by evidence on record, and we accept 
that finding, as we must. 


If a condition of the licence held by the assessee was contravened, section 6-A 
undoubtedly comes into play. 


Section 6-A, however, does not make it obligatory on the assessing authority 
to deprive the licensee of any statutory concession to which he is entitled. Section 
6-A is only permissive. The use of the expression ‘may’ would appear to leave 
the discretion to the assessing authority, which discretion, of course, could also be 
exercised by the Appellate Tribunal. Where circumstances do justify the exercise 
of the discretion in favour of the assessee the Appellate Tribunal] has jurisdiction 
to direct that the full tax which the assessee, who had contravened the condition 
of the licence held by him, would be liable to pay under the charging sections, 
for example, section 3, should be levied. The discretion to be used, of course, must 
be used judicially. 

P h 5 of the order of the Appellate Tribunal, which we have extracted 
above, aoad appear to indicate that the Tribunal, in the exercise of its discretion, 
decided that even on the estimated turnover, whch was held to have been suppressed 
it was enough if the assessee was called upon to pay at the concessional rate to which 
he would have been entitled had he not broken any condition of the licence held 
by him. The Tribunal apparently overlooked the scope of section 6-A when it 
gave that direction. The Tribunal no doubt regarded that the suppression had 
not been wilful. But the Tribunal did not even go into the question, in the first 
instance, whether the suppression of the turnover constituted a breach of the condi- 
tion of the licence held by the assessee. Since a really relevant factor was not taken 
into account, we are unable to hold that the discretion exercised by the Tribunal 
is entitled to that sanctity, which we must normally accord to an order passed based 
„on a discretion vested in a statutory Tribunal. 


We set aside the order of the Tribunal, and direct that the appeal be remanded 
for disposal afresh by the Tribunal. No order as to costs. 


R.M. Order set aside: Appeal remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA AYYAN- 
e 


GAR. 

Rasipuram Union Motor Service ats pPbicant® 
0. 

Commissioner of Income-tax, Madras .. Respondent, 


Incoms-tax Act (XI of 1922), sections 33 and 67-A and Appellate Tribunal Rules, 1946, Rule 10 (1)— 
Appeal to Appellate Tribunal—Limitation for—How computed—Certified copy of ordew—What is. 

Neither section 33 of the Income-ta¥ Act relating to appeals nor the prescribed form referred 
to therein refers to a certified copy of the order appealed against, though mile 10 (1) of the Appellate 
‘Tribunal Rules prescribes that a memorandum of appeal should be accompanied by a certified copy 
of the order appealed against. Hence a certified copy of the order of the Appellate Assistant Com- 
missioner is certainly a desideratum for filing an appeal to the Appellate Tribunal. But the Act does 
not define what a certified copy is. But having regard to the provisions of section 76 of the Indian 
Evidence Act relating to certified copies, an assessee who has undoubted right to i ct the order 
of the Appellate Assistant Commissioner has a right to obtain a copy of it as it is a public document 
and section 54 of the Income-tax Act is no bar to an application for a Certified copy of an assessment 
order by the assessee himself. 


_ Rule ro (1) of the Appellate Tribunal Rules requires a certified copy of the order appealed 
against to be produced along with the memorandum of appeal. The requisite time taken to obtain 
tha? certified copy which is actually produced in compliance with that rule, would stand excluded in 
computing the period of limitation. Though section 33 (1) of the Act provides for a copy of the appel- 
late order being served on the assessee there is nothing in the Act or in the Rules to indicate that 
this is the certified copy referred to in rule ro qhe Appellate Tribunal Rules. Asan assessce 
is entitled to appl obtain a certified copy mg to himself the order served on him by the 
department, it is that certified copy actually submitted with the memorandum of appeal that has to 
to be examined to find out if the appeal is in time. 


In cases such as these, where the delay in presenting the appeal was due to the delay in obtaining 
a certified copy of the order appealed against, even though itis the same thing as the order served by 
the department on the assessee, the Appellate Tribunal should exercise its discretion in favour of the 
.assessee and condone the delay. 

Case referred to the High Court by the Income-tax Appellate Tribwnal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), as amended by section g2 
of the Income-tax (Amendment) Act (VII of 1939), in R.A. Nos. 103 to 106 
(Madras Bench ‘B’ of 1952-53) (1.T.A. Nos. 7216 to 7219 of 1950-51. Assess- 
ment years 1946-47, 1947-48, 1948-49, 1949-50) on its file for decision on the 
following question of law, viz. : 


“Whether the appeals for assessment years 1946-47 to 1949-50 were presented within the 
prescribed time to the Tribunal ”. 


P.R. Ranganathan, for Applicant. 
C. S. Rama Rao Sahib, for Respondent, 
The Judgment of the Court was delivered by 

Rajagopalan, J.—The question referred to this Court under section 66 (1) of the 

TIncome-tax Act ran: i 
“ Whether th for assesament t ted within th 
prescribed. time to the ribunal.” A aii ete Dresea vahm S 
The facts were not in dispute. The appellate Assistant Commissioner disposed 
of the appeals preferred by the assessee with reference to the assessment years in 
question. The orders of the Appellate Assistant Commissioner were dated 5th Novem- 
ber 1950 and a copy of that order was communicated to the assessee on 25th Novem- 
ber, 1950. It was certified by the Assistant Commissioner to be a true copy of 
his order. On 29th November, 1950, the assessee applied to the Assistant Commis- 
sioner for a certified copy of the order, dated 5th November, 1950, and he also applied 
for the issue of the forms for preferring an Aapa to the Tribunal agains: the order 
of the Appellate Assistant Commissioner, dated 5th November, 1950. Simultaneously 
the assessee applied to the Income-tax Officer for the issue of a chalan for the pay- 





* Case Referred No. 41 of 1953. 18th September, 1956. 
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ment of the prescribed fee of Rs. 100. It was on 13th February, 1951, that the assessee 
received the certified copy he had applied for on 29th November, 1950. The endorse- 
ment on that certified copy showed that the application for the certified copy had 
been made on 3rd January, 1951, that the prescribed charges were deposited on 
gth January, 4951, and that the certified copy was ready on 6th February, 1951, but 
that it was Sealy delivered to the assessee on 13th February, 1951. The assessee, 
it should be remembered, applied for a certified copy on 29th November, 1950. It 
was a further communication from him, dated grd January, 1951, that was treated 
as the regular application for the issue of a certified copy. That explains the date 
grd January, 1951, in the endorsement on the certified copy issued to the assessee. 
That certified copy bore the seal of the Appellate Assistant Commissioner. 


On 23rd February, 1951, the assessee preferred his appeal to the Tribunal, and 
the memorandum of appeal was accompanied by the certified copy of the order of 
the Appellate Assistant Commissioner which was delivered to the assessee on 13th 
‘February, 1951. 


Before the Appellate Tribunal the assessee contended that the appeal had been 
presented in time. That claim was based upon section 67-A of the Act, and upon 
rule 10 (1) of the Appellate Tribunal Rules. Alternatively the assessee contended 
that, if there was any delay in the presentation of the appeal, it was a fit case where 
the delay should be condoned. Both the contentions were rejected by the Appel- 
late Tribunal. 


The contention of the assessee that the presentation of the memorandum of 
appeal to the Tribunal on 23rd February, 1951, was within the time allowed by law, 
is the first question which we shall discuss. 


Section 33 (1) provides : 


* Any assessee objecting to an order passed by, an Appellate Assistant Commissioner under sec- 
tion 28 or section 31 may appeal to the Appellate Tribunal within 60 days of the date on which the 
said order is communicated to him.” 


Section 67-A of the Act runs: ` 


“In computing the period of limitation prescribed for an appeal under this Act or for an applica- 
tion under section 66, the day on which the order complained of was made and the time requisite 
for obtaining a copy of such order shall be excluded.” 


Section 33 (3) directs: 


“An appeal to the Appellate Tribunal shall be ın the prescribed form and shall be verified in 
the prescribed manner and; hall........ be accompanied by a fee of Rs. 100.” 


The prescribed form itself does not refer to a certified copy of the order appealed 
against, but rule 10 (1) of the Appellate Tribunal Rules, 1946, prescribes : 

“Every memo andum of appeal shall be in triplicate and shall be accompanied by two copies 
at least one of which shall be a certified copy of the order appealed against and two copies of the 
order of the Income-tax Officer.” 

It is thus clear that before a memorandum of appeal could be validly presented 
to the Tribunal, the assessee has to produce along with the memorandum of appeal 
certified copy of the order of the Appellate Assistant Commissioner against which 
the assessee preferred the appeal. We are, therefort, unable to accept as correct the 
finding of the Tribunal, that a certified copy of the order of the Appellate Assistant 
Commissioner is certainly not a desideratum for filing an appeal to the Appellate 
Tribunal. 

l The Tribunal was of the view, that the copy of the order served upon the assessee 
on 25th November, 1950, was itself a certified copy. The Tribunal pointed out: 

SP ig eb bns Even the so-called certified copy which the assessee must have obtained in these cases 
and furnished with the memoranudm of appeal nowhere seems different from the copy served on 
the assessee on 25th November, 1950.” 

We fail to appreciate the force of this observation. The copy served on the assessee 
on 25th November, 1950, was a copy of the order pee on appeal by the Appellate 
Assistant Commissioner. The copy furnished to the assessee on his application as a 
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certified copy was also a copy of the same order. Both had necessarily to be 
copies of the same order. Apparently the Tribunal was of the view, that even 
if the provisions of section 67-A ofthe Act applied for computing the, period of 
limitation, the copy served upon the assessee on 25th November, 1950, should be 
taken to be the certified copy within the meaning of rule 10 (1). ’ 

The Income-tax Act itself does not define what is a certified copy. Section 76 
of the Evidence Act (I of 1872) declares : 


“Every public Officer having the custody of a public document which any person bas a right 
to inspect shall give that person on demand a copy of it on payment of the legal fees therefor together 
with a certificate written at the foot ofsuch copy that it is a true copy of such document or part 
thereof as the case may be, and such certrficate shall be dated and Dikseribed by such officer with 
his name and official title, and shall be sealed, whenever such officer is authorised by law to make 
use of a seal, and such copies so certified shall be called certified copies.” 


The copy delivered to the assessee on 13th February, 1951, on the application he 
made for the issue of that copy—whether 29th November, 1950 or 3rd January, 
1951 was the real date of the application would be immaterial—was a certified copy 
which satisfied the requirements of section 76 of the Evidence Act. 


The learned counsel for the Department referred to section 54 of the Income- 
tax Act and contended that the copy delivered to the assessee on 13th February, 
1951, should not be viewed as a certified copy within the scope of section 76 of the 
Evidence Act, because it was not a copy of a public document. We are unable to 
accept this contention. The test prescribed by section 76 of the Evidence Act is 
whether the person who applies for a copy of a document has a right to inspect it. 
It could not be denied that the assessee had a right to inspect the order passed on 
appeal by the Appellate Assistant Commissioner. Whether any other person would 
have a right to inspect that document would really be irrelevant. It is the person 
who has a right to inspect that is given the right to obtain a copy. That is the scheme 
of section 76 of the Evidence Act. The assessee had the right to inspect the document 
in question, the order of the Appellate Assistant Commissioner, and he had the right 
to obtain a copy. Section 54 of the Income-tax Act did not bar that. I¢should be 
remembered that a copy of the order had to be communicated to the assessee, and 
it was in fact communicated to the assessee on 25th November, 1950. Obviously 
it could not be contended that such communication constituted a violation of 
section 54 of the Income-tax Act. That should suffice to show that the assessee had 
a right to inspect the original order of the Appellate Assistant Commissioner, a 
certified copy of which the assessee sought. 


In Rama Rao v. Venkataramayya', a Full Bench of this Court held : 


“Section 54 of the Income-tax Act does not make the issue of a certified copy of an income-tax 
return to an assessee unlawful. The return is a confidential document and cannot be disclosed to a 
third Party, but there can be no objection to the maker of a return having a copy for his own pur- 
poses, ae so desires. So far as the assessee is concerned, he is not bound to treat the document as 
confidential ”. 


If a return made by the assessee which forms part of the record of the Income-tax 
Officer, does not fall within the scope of section 54, when the assessee himself re- 
quires a copy ôf that return a fortiori a copy of the order passed by the Appellate 
Assistant Commissioner could npt fall within the scope of section 54 of the Income- 


tax Act so far as the assessee himself is concerned. The learned Judges of the Full 
Full Bench also observed : 

“The record of an income-tax case must be regarded as the record of the acts of the Income-tax 
Officer in making his assessment and therefore any document properly on the record is just as much 
a public document as the final order of assessment ”. 

See also the Union of India v. Kanakarathnam*. We have no hesitation in rejecting 
the contention of the learned counsel for the respondent, that the order of the Appel- 
late Assistant Commissioner was not a public document within the meaning of sec- 
tion 76 of the Evidence Act. If the contention of the learned counsel*for the res- 
pondent, that section 54 of the Income-tax Act barred application of section 76 of the 


1. (1940) 8 LT.R. 450 (F.B.). 2. 27 LT.R. 496. 
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Evidence Act, were to be upheld, neither the copy served on the assessee on 25th 
November, 1950, nor the copy delivered to him on 13th February, 1951, could be 
viewed as g certified copy. But then, of course, the contention of the learned counsel 
‘for the respondent was that section 76 of the Evidence Act would not apply to the 
copy required, and prestribed by rule 10 (1) of the Appellate Tribunal Rules. 
That contentipn we must reject. 

The order of the Appellate Assistant Commissioner, dated 5th November, 1950, 
was a public document. The assessee had a right to inspect it. He had, therefore, 
a right to apply for a certified copy of that order. 

The learned counsel for the assessee contended that, even if the copy of that 
order served upon the assessee on 25th November, 1950, could be viewed as a certified 
copy within the meaning of rule 10, he could not be denied the benefit of section 67-A 
of the Act, because it was not that copy which he submitted along with the memoran- 
dum of appeal but the certified copy granted to him on his application and delivered 
to him on 13th February, 1951. That contention, in our opinion, is well founded, 
and it is not, therefore, necessary for us to express any opinion on the question, 
whether the copy of the order communicated to the assessee on 25th November, 
1950, was itself a certified copy within the meaning of ryle 10 (1). 

The principle laid down by a Full Bench of this Court in Tirumal Reddy v. 
Annavema Reddy', certainly supports the contention of the learned counsel for the 
assesseee. See also the decision of a Full Bench of the Bombay High Court in Murali- 
dhar v. Motilal®, Section 33 (1) of the Income-tax Act provides for a copy of the 
appellate order being served on the assesseee. But there is nothing in the Act 
or in the Rules framed under the Act to indicate that this is the copy the assessee 
should submit to the Tribunal along with the memoramdum of appeal. All that 
tule to (1) requires is that one at least of the copies submitted with the memorandum 
of appeal should be a certified copy of the order appealed against. The assessee 
could apply for a certified copy for purposes of preferring an appeal, keeping for his 
own use the copy of the order of the Appellate Assistant Commissioner served upon 
him in compliance with the requirements of section 33 (1) of the Act. Ifthe assessee 
is entitled to a certified copy, it is the certified copy actually submitted with the memo- 
randum of appeal, to comply with the requirements of rule 10 (r), that has to be 
examined to verify if the requirements of section 67-A of the Act are satisfied. It is 
the time requisite for obtaining that certified copy submitted with the memorandum 
of appeal that has to be excluded, if section 67-A applied. That would be the result 

of ihe application of the principle laid down by the Full Bench of this Court in 
Tirumal Reddy v. Annavema Reddy}. 

The next contention of the learned counsel for the respondent was that the 
‘period of limitation should be computed only with reference to section 33 (1) of the 
Act and not with reference to section 67-A. Section 33 (1) was amended in 1941, 
and the 60 days prescribed had to be computed with reference to the date 
on which the order was communicated to the assessee. Before 1941 there was no 
requirement that the copy of the order itself should be served upon the assessee. It 
was enough if he was served with a notice of the order. Section 67;A was enacted 
by the Income-tax Second Amendment Act, 1930 (XXII of 1930). Nonethe- 
less we see no scope for holding that the period of limitation prescribed by section 
33 (1) of the Act is not governed by section 67-A of the Act. Both the statutory 
provisions have to be read together. It was an analogous position that arose for 
consideration in Muralidhar v. Motilal?, where the learned Judges pointed out that 
Article 151 of the Indian Limitation Act had to be read in conjunction with sub- 
sections (2) and (3) of section 12 of the Limitation Act. The learned Judges also 
pointed out that: 

“the time requisite does not mean the time actually required but the time properly required 


for obtaining Gopies........ If the time actually taken in obtaining the copies is due to any dila- 
toriness on the part of the appellant, then that time is not allowed to him.” : 
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‘ The position is that rule 10 (1) requires a certified copy to be produced." Ifa 
certified copy is produced, the requisite time taken to obtain that certified copy, 
actually produced in compliance with rule 10 (1), would stand excluded under sec- 
tion 67-A of the Act in computing the period of limitation prescribed by section 33 (1) 
.of the Act. ` 


It was not disputed that, even if the period to be excluded under section 67-A 
of the Act was only that between 3rd January, 1951, and 6th February, 1951, the 
appeal presented to the Tribunal on 2grd}February, 1951, would be within the period 
of limitation allowed by law. 


What we have recorded above is sufficient to answer the question referred to us 
in the affirmative. 


. Even were it only a case of examining the correctness or propriety of the order 
of the Appellate Tribunal refusing to exercise its discretion in favour of the assessee, 
we would have been inclined to hold that the circumstances of the case called for the 
exercise of the discretion to condone the delay, assuming there was delay—in fact 
there was no delay—-in favour of the assessee. But we are not resting our answer 
to the question on this feaiure of the case. 


As we have recorded above, our answer to the question referred to us is in 
the affirmative and in favour of the assessee. The assessee will be entitled to the costs 
of the reference. Counsel’s fee Rs. 250. 


R.M. —————_ Reference answered in favour of assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mkr. P. V. RayJAMANNAR, Chief Justice. 
‘M.P.M.RM.M.N. Muthiah Chettiar ..  Petitioner* 


D. 
M.P.M.RM.N. Narayanan Chettiar and others ; .. Respogdents. 


-  Court-Fees Act (VII of 1872), sectton 7 (iv-A) and Article 17-A (1), Schedule II—Applicability—Decr oa 
sfor monsy or property-*-Preliminary decree for pia ainda to set aside. á 

$ A preliminary decree in a suit for partition which declared the shares of the parties and directed 
‘an account to be taken of the assets and liabilities of the joint family can in no sense be called a decre? 
for money or property within the meaning of section 7 (iv-A) of Court-fees Act, as it would be diffi. 
cult to predicate at the stage of the preliminary decree for partition as to what property would be 
allotted to the plaintiff. A suit by a minor for a declaration that such a decree is not valid and binding 
on him should be valued under Article 17-A (1) of Schedule TI of the Court-Fees Act and the fixed 
Court-fee payable will vary according to the form for the purposes of jurisdiction. The value of the 
suit for purposes of jurisdiction will decide the question of Court-fee payable on the relief prayed for. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Devakottai, dated roth July, 
1954 and made on Court-fee check-slip in O.S. No. 36 of 1951. 


K. R. Rama Ayyar, for Petitioner. 

The Assistant Government Pleader (K. Veera:wami), for State. 

The Court made the folfowing 
' OrDER.—This Revision Petition relates to the prepet court-fee leviable on an 
Original Suit No. 36 of 1951 filed in the Court of the learned Subordinate Judge 
of Devakottai. i 
i The controversy is regarding one of the reliefs prayed for in the suit, which was 
mainly for a partition of alleged joint family properties, viz., that a prior partition 
decree may be declared null and void and not binding on the plaintiff. The Po 


in addition to paying a Court-fee of Rs. 100 under Article 17-B, Schedule IT of the 
Court-Fees Act for the relief of partition and a Court-fee of Rs. 11-3-o0 on the relief 
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of accounting valued at Rs. 100, paid a court-fee of Rs. 100, for the relièf òf declara- 
tion prayed for in respect of the prior partition decree under Article 17-B of ihe 
Court-fees Act. “On an objection by the Court-fee examiner the learned Subordinate 
Judge has held that this relief would fall under section 7, clause (iv-A) of the Act as 
amended in Mgdras and directed the plaintiff to pay ad valorem Court-fee on a sum 
of Rs. 28,500 @t which the plaintiff had valued his suit for purposes of jurisdiction. 
It is to revise this order that the above revision petition has been filed. 


I accept the contention raised on behalf of the plaintiff petitioner that the 
case would not fall within section 7, clause (is-A) because there is no decree for 
money or decree for property which is sought to be set aside. On the date of the 
suit, a preliminary decree had been passed in the prior suit for partition which only 
declared the shares of the members oft the family and directed an account to be taken 
of the assets and liabilities of the joint family. Such a decree can in no sense be called 
a decree for money. It is difficult to predicate at the stage ofa preliminary decree for 

artition what property would be allotted to the plaintiff. As each member of the 
famil y would only be entitled to a share in such property as would remain after provi» 
ding for the legitimate family expenses and the payment of debts binding on the 
family, what exactly would be the property for which a decree would be passed in 
favour of each member cannot be determined till the final decree is passed. ~ Ad- 
mittedly such a final decree was not passed by the time the present suit was filed. 
T do not agree with the learned Government Pleader that because the preliminary 
decree has declared the plaintiff’s right fo a share in the joint family properties, the 
decree must be deemed to be a decree for property. 


The question next arises how the relief should be valued. Mr. Rama Ayyar 
for the petitioner urged that the prayer for declaration itself was a mere surplusage 
and it is not necessary for the plaintiff to seek such a relief. The ground on which 
this contention was based was that according to the allegation in the plaint the 
plaintiff’s guardian was negligent in the conduct of the prior suit. Where it is not 
a case of total lack of representation of the minor, or representation by a guardian 
whose interests were adverse to the minor, and where merely negligence is alleged, the 
decree passed against.the minor would not be a nullity. It may be that on proof of 
gross negligence the minor may be able to have the decree set aside. But ull it is so 
set aside the decree would be proper and valid. So it is necessary for the plaintiff in 
this case to seek a declaration that the decree is not valid and binding on him. To 
such a relief, Article 17-A (1) Schedule II, of the Court-fees Act would apply. The 
fixed Court-fee would vary according to the forum and the value for purposes of juris- 
diction. The plaint was presented to the Subordinate Judge’s Court and the value 
for purposes of jurisdiction was given in the plaint as Rs. 28, 500. Mr. Rama Ayyar 
contended that the value for purpose of jurisdiction mentioned in column 2 of 
Article 17-A (1); Schedule II of the Court-fees Act is the value of the prior suit. 
This contention is opposed to the language of the provision. What we have to do 
is to treat the suit as if it had been for obtaining this relief and ascertain what 
the value of such a suit is for the prupose of jurisdiction. Following this course I 
have no hesitation in holding that the value for purposes of jurisdiction is Rs. 28,500. 
The Court-fee, therefore, would be Rs. 500. ‘The plaintiff is directed to pay the 
deficit Court-fee on this basis within six weeks from today. There will be no order 
as to costs in this Revision Petition. 


R.M. Order accordingly. 


77 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice KRISHNASWAMI NAYUDU. 


e 
Perundevi Ammal .. Appellant* 
v. 4 
Amavasikan and others .. Fspondents. 


Hindu Law—Maintenance—Wife—Decree for oe maintenance on ground of cruelty, neglect, abandon- 
ment and on ground of husband keeping concubine—Subsequent resumption of cohabitation and living together 
resulting in birth of chld—Effect on decree—Deciee, if rendered wnexecutable or ineffective. 


Where a Hindu wife sues her husband and obtains a decree for separate mamtenance on the 
ground of cruelty, neglect and abandonment and of his keeping a concubine but subsequently the 
parties resume cohabitation and live together, the wife also giving birth to a child as a result thereof 
the maintenance decree gets wiped out and is no longer executable. Mere resumption of cohabita- 
tion would be sufficient to render the decree ineffective and it is not necessary further to show that 
the causes which rendered it necessary to make a decree for separate maintenance should also be 
shown to have in fact been removed. The effect of the resumption of cohabitation by the wife puts 
an end to the very basis of the decree and puts the parties back precisely where they were before 
the decree was passed. 

Venkayya v. Raghavamma, (1941) 2 M.L.J. 263: I.L.R. (1942) Mad. 24: AIR. 1942 Mad. 1 
and .Kalhammal v. Nachammal, (1951) 2 M.L.J. NROJ 4, followed. 

Singaravelu v. Pattammal, (1948) 2 M.L.J. 519 : LL.R. (1949) Mad. 613, explained. 


Bateman v. Countess of Ross, (1813) 3 E. R. 684 ; Haddon v. Haddon, (1887) 18 Q.B.D. 778 
and Willams v. Williams, 20 T.L.R. 213, referred to. 


Appeal against the decree of the District Court of North Arcot at Vellore in 
Appeal Suit No. 215 of 1952, preferred against the decree of the Court of the 
District Munsif of Arni in Original Suit No. 158 of 1950. 


D. Ramaswami Ayyangar and P. R. Varadarajan, for Appellant. 
N. R. Raghavachari and P. S. Varadan, for 181 Respondent. 


The Court delivered the following ` 

Jupcment.—The plaintiff-appellanc instituted a suit for maintenance O.S. No. 
479 Of 1940 on the file of the District Munsif’s Court, Arni, against her husband, 
ere kes Ayyangar and obtained a decree on 21st March, 1942. The grounds on 
which separate maintenance was granted were cruelty, neglect and abandonment by 
the husband and that he was also pian a concubine. On 27th July, 1943, 
Bashyam Ayyangar sold the suit property which was charged with the maintenance 
decree. The sale was for the purposes of paying off the marriage expenses of Bash- 
yam Ayyangar’s daughter who instituted a suit O.S. No. 481 of 1949 and obtained a 
decree. Bashyam Ayyangar, in executing the sale in favour of the first defendant, 
did not disclose that the property was charged with a decree for maintenance in 
favour of his wife and the sale was free from any encumbrance. But there can be 
no doubt that the property was charged with the maintenance under the decree in 
O.S. No. 479 of 1940 and the property purchased by the first defendant must there- 
fore be subject to the charge in favour of the plaintiff. The plaintiff executed her 
decree by filing E.P. No. 660 of 1948 for attachment and sale in enforcement of the 
charge decree and in execution the plaintiff herself purchased the suit property in 
Court auction on 5th January, 1949, and also purports to have obtained delivery of 
possession. 

The present suit out of which this appeal arises is instituted by the plaintiff for 
recovery of possession of the property on the ground of trespass by the first defendant. 
The action was resisted on the ground that the plaintiff resumed cohabitation with 
her husband prior to the execution petition E.P. No. 660 of 1948, that they were living 
as husband and wife for four or five years and that she even gave birth to a child 
on 16th December, 1948, as established by Exhibit B-2, an extract from the Birth 
Register. The contention ‘is that on resumption of cohabitation the ‘maintenance 
decree becomes wiped out and it does not, therefore, become executable and 





* S.A. No, 2202 of 1953." goth July, 1956. 
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any sale to the plaintiff in pursuance of such a decree would not confer any rights on 
the plaintiff to the suit property. The decision in Venkayya v. Raghavamma}, was 
relied on ingsupport of the defence. The trial Court did not accept that mere resump- 
tion of cohabitation without the removal of the grounds for obtaining the separate 
maintenance weuld be sufficient to make the decree ineffective and unenforceable 
and found thatghe husband visited the wife at her aunt’s place twice or thrice occa- 
sionally in 10 days or a fortnight in between during which period she had physical 
union with him resulting in the birth of the child and that it would not be sufficient 
resumption of cohabitation having the effect of nullifying the maintenance decree 
In appeal the learned District Judge took a different view and held that mere resump- 
tion of cchabitation with the husband would be sufficient to render the decree in- 
effective and that was the effect of the decisions relied upon and it was not necessary 
further to show that the causes which rendered it necessary for a separate maintenance 
should be shown to have been removed and that the effect of the resumption of coha- 
bitation by the wife puts an end to the very basis of the decree and puts the parties 
back precisely where sre Rabe before the decree was granted. The learned Judge 
also cited in support of his conclusion the judgment of Basheer Ahmed Sayeed, J., 
in Kaltammal v. Nachammal*, where the learned Judge held that the entire decree 
becomes wiped out by reason of the resumption of cohabitation. 


In Venkayya v. Raghavamma?, after the wife obtained a maintenance decree against 
her husband they decided to live together happily and the wife returned to the hus- 
band and they lived so for over five yeats. During this period the wife bore a son 
to her husband. Five years thereafter she applied for execution of the decree which 
she had obtained originally and that execution application was opposed on the 
ground that there was cohabitation that the husband and wife lived together for 
five years and that the decree had become a nullity. The principle laid down by 
Lord Eldon in Bateman v. Countess of Ross*, that a reconciliation after a separation 
entirely did away with the effects of the separation and applied in Haddon v, Haddon*, 
and Wilhams v. Williams’, was held to be applicable to a case of resumption of coha- 
bitation after a maintenance decree was passed as in the present case. In Haddon v. 
Haddon? after an order for payment of a weekly sum for the wife’s maintenance was 
lis under section 4 of the Matrimonial Causes Act, 1878, the wife resumed coha- 

itation with the husband but they did not continue to live permanently. The 
question arose as to whether she was entitled to enforce the order for weekly main- 
tenance which was obtained before the resumption of cohabitation. It was held 
that the order for payment of maintenance was annulled by reason of the subsequent 
resumption of cohabitation and therefore had become unenforceable and that her 
‘only remedy was to apply for a new order and not rely on the earlier order. The 
contention was that the English decisions had no application because the provisions 
-of the Indian Divorce Act cannot be applied to them and a Hindu wife was not then 
entitled to sue for judicial separation and the learned Judges observed that a decree 
obtained by a Hindu wife against her husband for maintenance differs in no impor- 
tant respect from an order for permanent alimony embodied in a decree for judicial 
separation and held that the decree which she had obtained prior to the resumption 
of cohabitation must be regarded in the circumstances as having becOme ineffec- 
tive. An argument which was also advanced in the present case that the decree con- 
tinued to remain in force under the Civil Procedure Code unless it has been 
satisfied or adjusted and satisfaction or adjustment has been recorded and a sale in 
pursuance of that action cannot, therefore, be considered to be set aside unless 
set aside by an order of Court under the Civil Procedure Code, was advanced. 
‘Leach, G.J., observed 
“The question is whether the Court is to disregard a sound principle of law and enforce a decree 
the basis of which has by the action of the parties themselves been demolished.” 
‘The result of the resumption of cohabitation is that there is a reconciliation and the 
basis on whichsthe decree was passed being demolished, the decree becomes ineffective. 


1. (1941) 2 MLL.J. 263 : I.L.R. (1942) Mad. g. (1813) 3 E.R. 684. 
24: ALR. 1942 Mad. 1. 4. (1887) 18 Q.B.D. 778. 
2..(1951) 2 MLJ (N.R.C.) 4 5- 20 T.L.R. 213. 
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This decision is distinguished in Singaravelu v, Pattammal!, where the execution 
of a decree for maintenance passed in favour of a Hindu wife was sought to be resisted 
on the ground that she had become unchaste subsequent to the passing ef the decree 
and it was held that where the decree for maintenance passed in favour of a Hindu 
wife is unqualified and does not contain any condition that the decgee-holder would 
lose her right to execute the decree if she became unchaste subseqyent thereto, it is 
not open to the judgment-debtor to plead in execution that the decree-holder was 
leading an unchaste life after the passing of the decree and that the decree was there- 
fore unenforceable. With reference to the decision in Venkayya v. Raghavamma?, 
Rajamannar, C.J., observed : 

“ It is not difficult to sustain the decision in this case on a principle analogous to the satisfaction 

of a decree. The husband who was bound to mamtain the wife was directed by the decree to pay 
her a certain sum of money towards her maintenance. If subsequently she herself came and lived 
with him and he maintained her there would be pro tanto a satisfaction of the decree ”, 
Relying on this observation, it is urged that the decree could be said to have been 
satisfied only for the period during which the husband and wife lived together and if 
they separate again it would be open to the wife to execute the decree and claim 
maintenance for the period from which they again separate. I do not think that 
the observation of the learned Chief Justice could be understood as expressing an 
opinion contrary to the principle laid down in Venkayya v. Raghavamma®, where 
the decree was held to be ineffective not on the basis that it has been satisfied but 
on the ground that the very basis or the,foundation of the decree has become de- 
molished in the sense that the causes that rendered the separation necessary must be 
deemed to have ceased to exist after reconciliation, the reconciliation being evidenced 
by the resumption of cohabitation. It is not on the principle of the satisfaction of the 
decree that the decree could be held to be ineffective but on the ground that by 
resumption of cohabitation the parties must be deemed to have reconciled themselves 
and any differences which they had and which were the basis for the maintenance 
decree must be considered to have ceased to exist and the basis or the foundation 
of the decree must be considered to have become non-existent. All the authori- 
ties on the subject have been referred to and discussed by Basheer Alfmed Sayeed, 
J., in Kaliamma] v. Nachammal®. In that case also there was resumption of coha- 
bitation and a child was born as a result of such cohabitation. The learned 
Judge took the view that the fact that there was reunion and resumption must be 
held to have had the effect of wiping out the decree which was obtained prior 
thereto. 


With reference to the argument that mere resumption of cohabitation without 
proof that the husband has ceased to be cruel or ceased to abandon her or has ceased 
to neglect her, would not be sufficient to deprive the plaintiff of her right of executing 
her decree, it must be stated that resumption of cohabitation between a husband 
and wife necessarily implies that there has been reconciliation. The resumption of 
cohabitation which has resulted in the birth of the child should not be viewed as 
merely fulfilling a biological purpose or satisfying the carnal craving of the husband 
or the wife. In the case of resumption of cohabitation between a husband and 
wife, after ifl-feelings and separation rendering separate living necessary, as in the 
-present case, it may be presumed that such cohabitation must be the result of recon- 
ciliation and not for any satisfaction of carnal craving. It is more so in the case 
of a husband and wife in Hindu society. The application of the English doctrine 
that resumption of cohabitation would render a previous order for alimony ineffective 
must be considered to be based on principles of equity and justice equally appli- 
cable to cases of separate maintenance awarded to a wife against her husband. 
The marital relationship between the husband and wife being considered to be 
among the Hindus not merely a matter of contract but a sacrament, and after the 
husband and wife quarrelled, if it is shown that they resumed cohabitation and a 
child was born, there can be no difficulty in holding that the prevjous conduct of 





t. (1948) 2 M.L.J.519 : LL.R. (1949) Mad. 24: ALR. 1942 Mad. 1. 
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the husband and the differences between them must be held to have been wi 
out and therefore any decree based on a cause of action which must be deemed to 
have ceasedeto exist and the decree being for future payment depending upon the 
continuance of the cause of action could not be a decree which should be permitted 
to be enforced by Courts of law. Following the decision in Venkayya v. Raghavamma', 
and agreeing with Basheer Ahmed Sayeed, J., in Kaliammal v. Nachammal?, I am 
satisfied that the view taken by the learned District Judge on this question of law 
on the application of the English doctrine is correct. 
The result is, this Second Appeal fails and is dismissed with costs. No leave. 


P.R.N. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND Mr. Justice RAJAGOPALA AYYANGAR. 


V. Sundaram Iyer .. Petitioner* 
U. 
Deputy Registrar of Co-operative Societies, at Sivaganga and 
others . .. Respondents. 

Madras Co-operative Societies Act (VI of 1932), sections 49 and 51—Scope and operation of—Matter 
falling under both the sections—Proceedings how to be conducted—Constitution of India (1950), Article 14— 
Uf contravened. 

Under the scheme of the Madras Co-o five Societies Act, in cases where the provisions of 
section 49 of the Act are inapplicable, it is clear that recourse could be had to section 51 of the Act. 
But in cases falling specifically within section 49 alone or within both sections 49 and 51, the normal 
rule of construction would be that the operation of section 51 is excluded and only section 49 is appli- 
cable. The two provisions are not intended to operate on parallel lines, leaving open to the Regis- 
trar or the Departmental Authorities to choose to act under cither provision in his or their unfettered 
discretion. Section 51 which excludes the jurisdiction of the Civil Courts will have to be strictly 
construed, Moreover the special provisions of section 49 will exclude the general one enacted in 
section 51. 

Hence in cases of misappropriation of funds or breach of trust, etc., by persons in management 
of a Co-operative Society or by any past or present officer of a society the proceedings by the 
Registrar has to be initiated under section 49 of the Act which makes special provision for such cases. 
‘The general provisions of section 51 of the Act cannot be resorted to in such ceées. 


Quaere :—Whether section 51 of the Madras Co-operative Societies Act contravenes Article 14 
of the Constitution of India? 

Petitions under Article 226 of the Constitution of India praying the High Court 
to issue a writ of prohibition or other appropriate writ, direction, or order restraining 
the first respondent from proceeding er with the enquiry in A.R.C. Nos. 6239 
of 1953-54, etc., on his file. 

K. Rajah Atyar, A. Sundaram Atyar, M. Natesan, G. R. Fagadeesan and R. Ranga- 
chari, for the petitioners. 

The Advocate-General (V. K. Tiruvenkatachari), the Special Government Pleader 
(V. V. Raghavan), K. S. Naidu and M. M. Ismail, for the Respondents. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—These writ petitions are for the issue of writs of prohi- 
bition restraining the Deputy Registrar of Co-operative Societies from proceeding 
with certain plaints filed before him under S. 51 of the Co-operative Societies Act, 
and they raise for consideration mainly the proper construction of certain sections 
of that enactment to which we shall advert presently. These petitions fall into 
two major divisions and each relates to two co-operative societies which have now 
been superseded and whose management has now been vested in special officers 
appointed by the Registrar of Co-operative Societies. W.P. Nos. 853, 914, 915 and 
920 of 1955 arise out of claims made on behalf of the Sivaganga Co-operative Urban 
‘Bank, Ltd., while W.P. Nos. 258 to 263 of 1955 relate to claims preferred on 
account of the Karaikudi Co-operative Stores, Ltd. 
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It will be necessary to set out in brief outline the facts and the allegations on 
the basis of which claims have been made against the petitioners in the several writ 
petitions, who are ex-directors of these societies, in order to appreciate the point 
raised on their behalf. 


f W.P. No. 853 of 1955 and g20 of 1955 seek the issue of wri of prohibition 
restraining the Deputy Registrars of Co-operative Societies, who havefbeen impleaded 
as the first respondent, from proceeding with the enquiry in A.R.C. No. 6239 of 

1953-54 filed by the Special Oficer appointed to manage the affairs of the Siva- 
ganga Co-operative Urban Bank, Ltd., W.P. No. 853 of 1955 being by the ex-direc- 
tor-President, while W.P. No. 920 of 1955 is by eight other ex-directors who all 
have been impleaded as several defendants in this claim. The affairs of this banking 
institution appear to have given rise to a number of complaints with the result 
that an enquiry was ordered into the affairs of this institution by the Registrar on 
17th January, 1954, under section 38 of the Co-operative Societies Act. The opera- 
tive part of this section provides : 

“98. (1) The Registrar may, of his own motion, and shall on the request of the Collector, or 
on the application of a majority of the committee or of not less than one-third of the members, hold 
an enquiry, or direct some person authorised by him by order in writing in this behalf to hold an 
enquiry into the constitution, working and financial condition of a registered scociety ”. 

The Board was superseded on 1gth February, 1954 and a Special Officer was 

appointed in the place of the Board by an order of the Registrar, dated 26th February, 

1954. The enquiring officer submitted ah interim report on 28th June, 1954, 

in the course of which he reported the irregularities, one of which is that which forms 

the subject-matter of the plaint A.R.C. No. 6239 of 1953-54 with which W.P. Nos. 

853 and g20 of 1955 are concerned. In this plaint under section 51 of the Co- 

operative Societies Act filed by the Special Officer, it is stated that the Secretary 

of the Bank, impleaded as the first defendant in the case, had advanced moneys to 
the Secretary of the Raja Doraisingam Memorial College in breach of the rules 
of the Society and that whereas the books of the Society showed that a sum of Rs. 

48,800 was still outstanding from the college authorities, the latter’s baoks showed 

only a sum of Rs. 14,100 and the college authoricies had disclaimed liability for 

the rest. The Secretary of the Co-operative Society was charged with fraud and 
misappropriation of this difference and similar charges were made against the direc- 

tors, including the petitioner in W.P. Nos. 853 and 920 of 1955. In paragraph 11 

of the plaint, the Special Officer stated : 

“The directors have been privy to the fraud and have so contrived by their fraud to conceal 
it from the auditors, departmental officers and the general body and the bank in general and was 
revealed to the bank only sometime after the supersession of the board ”. 

On this basis, a claim is made against the defendants, including the petitioner 

in W.P. Nos. 853 and 920 of 1955, for a decree for this sum with interest. 


W.P. No. 914 of 1955 is concerned with another claim made-against the peti- 
tioner in W.P. No. 853 of 1955, who was the President of the Bank at the relevant 
period. The interim report of the enquiring officer showed that a fixed deposit 
receipt had been issued on 28th December, 1953, to one Lakshmi Ammal for Rs. 4,000 
whereas the amount available to her credit was only Rs. 672-11-6. A.R.C. No. 
6244. of 1953-54 has been filed for the recovery of Rs. 3,327-5-6 the excess sum for 
which the fixed deposit receipt was wrongly issued. There are five defendants 
in this action and the petitioner in this writ petition is the fifth defendant. The 
charge against the defendants is that though the accounts showed a lesser amount 
as due to the depositor Lakshmi Ammal, the defendants had, either wantonly or 
grossly negligently, issued the fixed deposit receipt for a large sum in favour of this 
constituent. 


The claim in W.P. No. 915 of 1955 is very similar to that in W.P. No. 914 of 
1955, the petitioner being the same individual. In this also, the charge is that an 
amount of Rs. 1,000 received from one N. S. Ramaswami Chettiar had been mis- 
appropriated by the Secretary and the cashier of the Bank and that the petitioner 
in this writ petition participated in it or connived at it, and failing that, was ‘grossly 
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negligent in scrutinising the books of account before the issue of the fixed deposit - 
receipt. 


W.P. Mos. 258 to 263 arise, as we have mentioned earlier, out of proceedings 
taken by the Speal Officer of the Karaikudi Co-operative Stores, Ltd. In regard 
to this Society, the directors, of which were superseded after an enquiry under section 
38 and a Spec] Officer was appointed, the report of the Special Officer disclosed 
that losses had been incurred by this Society in regard to three matters which form 
the basis of the claims put forward in A.R.C. Nes. 127, 128 and 129 of 1954-55. 
In A.R.C. No. 127 of 1954-55, a claim is made against several defendants for the. 
recovery of a sum of Rs. 35,578-1-7 stated to be due on account of the improper 
sale and misappropriation of the value of 505 bags (of 64 measures each) of rice 
by the permanent officials of the Society with the connivance of the directors’ 
and the latter are the petitioners in W.P. Nos. 258 and 261 of 1955. W.P. 
Nos. 260 and 262 are concerned with the claim in A.R.C. No. 128 of 1954-55. 
This proceeding is for the recovery of a sum of Rs. 36,7g90-11-11 treated as being 
excess payments of transport charges above those permitted by the rules, and ¢om- 
prise also amounts due to the Society because of wrong debits on the basis of false 
receipts for moneys paid towards loading charges. The gravamen of the charge 
against the directors, whe are the petitioners in these two writ petitions, is that 
they have connived at or participated in the fraud which resulted in this loss to the 
Society. W.P. Nos. 259 and 263 are directed to question the legality of the procee- 
dings in A.R.C. No. 129 of 1954 filed for the recovery of Rs. 474-4-0 stated to have 
been paid on receipts alleged to be false, the charge against the directors being 
identical with that in A.R.C. No. 128 of 1954-55. 


All these several claims have, as stated before, been preferred under section 51 
of the Co-operative Societies Act. The relevant portion of section 51 enacts : 


“si. (1) If any dispute touching the business of a registered society (other than a dispute re- 
garding discipli action taken by the society or its committee against a paid servant of the society) 
arises 

e 
(@) 3 se S see ees 


(b) between a member, past member or person claiming through a merfber, t member 
or deceased member and the society, its committee or any officer, agent or servant of the society, or 

(c) between the society or its committee and any pt committee, any officer, agent or ser- 
vant, or any past officer, past agent or past servant, or the nominee, heirs or legal representatives 
of any deceased. officer, deceased agent or deceased servant, of the society ...... 


Such dispute shall be referred to the Registrar for decision. 


Explanation.—A claim by a registered society for any debt or demand duc to it from a member 
past member or the nominee, heir or legal representative of a deceased member, whether such debt 
or demand be admitted or not, is a dispute touching the business of the society within the meaning 
of this sub-section. 

(2) The Registrar may, on receipt of such reference, 

(a) decide the dispute himself, or 

(b) transfer it for disposal to any person who has been invested by the (State Government) 
with powers in that behalf, or............ ` 


(5) The Registrar may, of his own motion or on the application of a party to a reference, 
revise any decision theron by the person to whom such reference was transferred or by the arbitra- 
tor or arbitrators to whom it was referred. 


(6) (a) Any decision passed by the Registrar under clause (a) of sub-section (2) or under sub- 
section (5) shall be final and shall not be called in question in any civil or revenue Court. 


(b) Any decision that may be passed by the person to whom a reference is transferred or by the 
arbitrator or arbitrators to whom it ıs referred shall, save as otherwise provided in sub-section (5), 
be final and shall not be called in question in any civil or revenue Court”. 


In addition to the Registrar’s powers of revision under section 51 (5) extracted 
supra the State Government has vested in it a power of revision under section 57, 
which runs: ° 

“57. The State Government or the Registrar may call for and examine the record ofany enquiry 
or the proceedings of any officer subordinate to them, for the purpose of satisfying themselves as to 
the legality or propriety of any decision or order passed and as to the regularity of the proceedings of 


. 
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such officer. Ifim any case it shall appear to the State Government or the Registrar that any decision 
or order or proceedings so called for should be modified, annulled, or reversed, the State Government 
or the Registrar, as the case may be, may pass such order theron as to it or him, may seem fit”. 

Mr. Rajah Aiyar who appeared for the petitioner in W.P. Nos. 853 of 1955 
and gt4 and g15 of 1955 and addressed the main arguments in ghese petitions, 
raised three contentions : ' 


e 

(1) The Deputy Registrar, before whom these claims have been preferred, 
has no jurisdiction to proceed with them, since the subject-matter of the claims does 
nct come within the definition of “ dispute touching the business of the society ” 
is within the opening words of section 51 (1). 


(2) If these were disputes within section 51 (1), the provision in the section 
is unconstitutional as opposed to Article 14 of the Constitution. 


(3) Assuming that the claim is a dispute within section 51 and that provision 
is valid, still the claim is also one within section 49 of the Act, and if a matter is 
both within sections 49 and 51, it can be proceeded with only under section 49 
and ‘not under section 51. This he urged as a matter construction based upon’ 
general principles of statutory interpetation. , 


In the view which we take of the last of these points it is not necessary for us to 
deal in any great detail with the other two urged by the learned counsel for the peti- 
tioner. We have, however, pointed out that we are unable to agree with the submis- 
sion of learned counsel for the petitioner fhat the subject-matter of the claim in 
these writ petitions is not a dispute touching the business of a society within section 
51. In the case of the society concerned in W.P. Nos. 853, 920, etc., its business is 
that of banking. The dealings out of which the claims which form the subject- 
matter of A.R.C. Nos. 6239, 6244, 6245 of 1953-54 arise, touch and concern that 
business. They also arise between the parties mentioned in section 51 (1) (b) and 
(c). We are, therefore, unable to accept the contention that it is not a claim which 
would fall within section 51 of the Act. Nor are we able to agree with the learned 
counsel that section 51 contravenes Article 14, though not having heard full argu- 
ments upon the point, we do not wish to state it finally. 


It is the third cf the submissions of the learned counsel that we consider is well 
founded. Section 49 enacts : 


“49. (1) Where in the course of an audit under S. 37 or an inquiry under section 38 or an 
inspection under section 39 or the winding up of a society, it appears that any person who has taken 
t in the organisation or management of the society or any past or present officer of the socie 
hav misappropriated or end retained any money or other property or been guilty of brea 
of trust ın relation to the society, the Registrar may, of his own motion or on the application of the 
committee or liquidator or of any creditor or contributory, examine into the conduct of such person 
or officer and make an order requiring him to repay or restore the money or property or any part 
thereof with interest at such rate as the Registrar thinks just or to contribute such sum to the assets 
of the society by way of compensation in respect of the misappropriation, fraudulent retainer or 
breach of trust as the Registrar thinks just. 

(2) The order of the Registrar under sub-section (1) shall be final unless it is set aside by the 
District Court having jurisdiction over the area in which the headquarters of the society are situated 
or if the headquarters of the society are situated in the City of Madras, by the City Civil Court, on 
application made by the party aggrieved within three months of the date of receipt of the order by 
him. P 

(3) Any sum ordered under this section to be repaid to a society or recovered as a contribu- 
tion to its assets may be recovered on a requisition being made in thas behalf to the Collector by the 
Registrar in the same manner as arrears of land revenue. 

(4) This section shall apply notwithstanding that such person or officer may have incurred 
criminal liability by his act.” 


We shall first consider the argument advanced by Mr. Naidu on behalf of the 
Special Officer of the Sivaganga Co-operative Urban Bank, Ltd., that the claims 
in these plaints are not within section 49. Section 49 postulates three conditions 
before it could be brought into operation : 


(1) There must have been an audit under section 37, or an enquiry under 
section 38, or an inspection under section 39, or the society must be in the coursé of 
winding up ; (2) during the course of the proceedings set out in condition (1),’a_ 
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person who has taken part in the organisation, or management of the society or any 
past or present officer, must have (a) misappropriated, or (4) fraudulently retained 
any money or property, or (c) been guilty of breach of trust in relation to the soceity. 
If these two sets of conditions are satisfied, then (3) the Registrar may, of his own 
motion or on the application of the committee, liquidator, creditor or contributory, 
examine into the conduct of such person, and may make the order requiring the 
person to repay or restore the money or property. 


Mr. Naidu, learned counsel for the special officer of the Sivaganga Co- 
operative Urban Bank, Ltd., urged that conditions 1 and 2 above were not satisfied 
and so condition 3 could not come into play. 


Taking the conditions in that order, we are clearly of the opinion that the first 
condition is satisfied. Learned counsel urged that the final report of the special 
officer was submitted only on 12th November, 1954, whereas the claims were pre- 
ferred towards the end of July, 1954. But this ignores the fact that the enquiry 
under section 38 was ordered on 17th January, 1954 and the enquiry officer made 
an interim report on 28th June, 1954 and it was as a result of the matters disclosed 
in this report that the claims in A.R.C. Nos. 6239, 6244 and 6245 of 1953-54 were 
filed. No doubt, there was a further report on 12th November, 1954 and even this 
was only an interim report, the final report having been submitted long subse- 
quently. Section 49 (1) does not, exclude matters appearing in an interim report 
under section 38 from the purview of thgt provision. We therefore, hold that the 
first condition is satisfied. 


Mr. Naidu urged that the charge made against the directors, i.e., the petitioners 
in the several writ petitions, did not amount to misappropriation, fraudulent reten- 
tion of money or breach of trust, but only, to gross negligence. He therefore, 
urged that the second condition was not satisfied. In our judgment this contention 
also has to be repelled. The section names three kinds of wrong doing: (1) mis- 
appropriation ; (2) fraudulent retention of money or property; and (3) breach of 
trust in relation to the society. In the context there is no basis fcr the argument that 
the last one is identical with the other two. Misappropriation is where the money 
or property has been absorbed, expended or dissipated on his own account by the 
wrong-doer. Fraudulent retention of money implies that the money or property is 
still intact though it is dishonestly kept back by the wrong-doer, and this is the second 
head of misconduct. In the context of the preceding claims the expression “breach 
of trust ” in the third of the above categories has to be read as exclusive of the two 
types of misconduct covered by one and two. The language of section 49 may be 
usefully compared with that employed in somewhat analogous provisions, section 
235 of the Indian Companies Act, VII of 1913 (section 543 of the Companies Act of 
1956): 

‘Where in the course of winding up of a company, it appears that any person who has taken 

part in the formation or promotion of the company, or any past or present director, or manager or 
liquidator or any officer of the company, has misapplied or retained or become liable or accountable 
for any money or properties of the company, or been guilty of any misfeasance or breach of trust in 
relation to the company, the Court may compel him to repay or restore the money,etc.” 
That section applies to every act of commission or omission which is a breach of 
duty, the expression breach of trust being understodd in the sense of a breach of 
duty in the case of persons like directors who occupy a fiduciary relationship to the 
company. Ifthere is a breach of fiduciary obligation on the part of a person named 
in the section, the matter would be within section 235 of the Companies Act, and in 
our opinion, also within section 49 of the Co-operative Societies Act, so as to enable 
the Registrar to make an order directing the person to repay or restore the money 
or property to the society. We have examined the plaints in the several cases in 
the light of the above and have reached the conclusion that they clearly involve a 
charge of breach of trust in relation to the society as that term is used in section 49. 


A further requirement of section 49 is also satisfied in the present case in that 
the claim against the directors has come before the registrar in the manner specified 
in section 49. The section contemplates the claim against the delinquent personal 
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being taken cognisance of by the Registrar either suo motu or on application to him 
by the Committee or liquidator or creditor or contributory. The claim was preferred 
in this present case by the Special Officer who by statutory definition is thg committee 
of the society. “Committee” is defined by section 2 (b) as meaning the governing 
body of registered society to whom the management of its affaigs is entrusted. 
The Board of directors of the two societies involved in these writ petifions was super- 
seded by the Registrar under section 43 (1) which runs: 


“If in the opinion of the Registrar, the committee of any registered society is not functioning 
properly, he may, after givmg an opportunity to the committec to state its objections, if any, by order 
in writing, dissolve the committce and appoint a suitable person or persons to manage the affairs of 
the society for a specified period not exceeding two years. The period specified in such order may, 
at the discretion of the Registrar, be extended from time to time provided that such order shall not 
remam in force for more than four years in the aggregate ”, 


And section 43 (2) provides ; 


“ The person or persons so appointed shall, subject to the contro] of the Registrar and to such 

instruptions as he may from time to time give, have power to exercise all or any of the functions of 
the committee or of any officer of the society, and to take all such action as may be required in the 
interests of the society.” ; 
It was the special officer appointed who was invested with the power under section 
51 of the Act. The jurisdiction of the Registrar was therefore invoked by a person 
competent to move him under section 49 and thé relief prayed for was an order re- 
quiring the defendants to repay or restore*or to contribute the sums named to the 
assets of the society by way of compensation. We are therefore of the opinion that 
all the conditions of section 49 are satisfied and from what we have stated above it 
would be seen that the claims in these several plaints fall both under section 51 as 
also under section 49. 


On the basis the question that has next to be considered is whether on a proper 
construction of the two provisions, the Registrar has jurisdiction to proceed under 
either and whether if such a construction were proper the unfettered discretion of the 
Registrar would not attract the ban imposed by Article 14 of the Constitution. 


We will now advert to the nature of the proceedings under section 49 and sec- 
tion 51. Under the latter provision, the enquiry and disposal is by an officer or other 
person nominated by the Registrar or by the Registrar himsclf and if he chooses 
the former course, the decision of the Deputy Registrar is subject to the revisional 
powers of the Registrar. In cases where he conducts the enquiry and decides the 
matter, the local Government have revisional powers under section 57. But in 
both the cases there is no right of recourse to the Civil Courts, for sub-sections 6 (a) 
and (b) of section 51 expressly enact that the decisions of the authorities under sec- 
tion 51 are not to be called in question in any Civil Court. The parties aggrieved 
are, therefore, shut out from any access to the Courts, where questions of fact or even 
of law could be agitated. On the other hand, where the Registrar passes an order 
of surcharge under section 49 (1), the aggrieved party has right of recourse to the 
Civil Court under section 49 (2) and when once it reaches that forum, its decisions 
would be subject to the normal procedure and appeals applicable to such Courts. 
Thus, we have on the one hand, a provision which removes from the jurisdiction 
of the Civil Courts any interference with the decisions of the special forum, while 
on the other hand, a parallel procedure in which access is provided to the Civil 
Court, where questions of fact and law could be agitated. In a case where the pro- 
visions of section 49 are inapplicable, it is clear that recourse could be had to section 
51 and the procedure there contained would alone be applicable.. But in cases 
falling within section 49 where (1) section 51 has no application and (2) cases where 
a matter falls both within sections 49 and 51, the normal rule of construction would be 
that the two provisions are not intended to operate on parallel lines, leaving it open 
to the Registrar or the departmental authorities to chcose to act under ‘either provi- 
sion in his or their unfettered discretion. But that section 51 which excludes the 
jurisdiction of the Givil Court will be strictly construed and that in cases where 
section 49 is applicable, section 51 would for that reason be excluded. 
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This matter may be viewed from another aspect, viz., by the application of 
the rule of construction that special provisions exclude general ones. Section 51 
is a rule o& general application. It provides for a variety of matters and is almost 
exhaustive of the parties between whom disputes could arise in Co-operative societies, 
Out of this larger group some types of disputes which arise in exceptional circum- 
stances, as indigated in the opening words of section 49 (1) are the subject of special 
treatment. The circumstances in which the provision could be invoked do not cover 
the entire field of the life of the society. The complaint is ong special viz., the exist- 
ence of misappropriation fraudulent retention or breach of trust on the part of 
officers of the society, heads which are very much narrower than the claims or disputes 
falling within section 51. ‘These cases are, so to speak, segregated and a special 
procedure is devised by which the Registrar is vested with jurisdiction to take up 
a matter even suo motu and pass an order if as a result of the enquiry which he 
conducts he is satisfied that the case discloses the existence of the type of misconduct 
specified against the persons named in the provision. From the order of surcharge 
after what must really be a summary enquiry the section provides for a resort to 
ordinary Courts for the aggrieved persons for redress. This, therefore, is a sptcial 
tule applicable to particular persons and in particular circumstances. The rule of 
construction, therefore, that where there are two sets of provisions, the one general 
and the other special, the latter alone would apply to cases falling within it, not- 
withstanding the generality of the other provision, applies to the construction of 
these two provisions, and it has to be deld that where there is overlapping of 
the terms of sections 51 (1) and 49 (1), the later alone would be applicable to 
cases covered by it. The reasonableness of such a construction is indicated b 
the fact that, in these cases of serious misconduct resort is permitted to'the Civil 
Court, a protection not available in the less serious ones dealt with by section 51. 


Mr. Naidu, however, urged that the Registrar had an unfettered discretion 
under section 49(1), indicated or provided for by the use of the word “may” in the 
expression “the Registrar may of his own motion, etc.,” to proceed under this section 
or not, and*that the construction which we have indicated earlier would negative 
this discretion and should not, therefore, be adopted. We are not impressed by 
this argument, since the use of the word “ may ” does not connote the discretion 
of the type urged by the learned counsel. On the other hand, the word “ may ” 
is consistent with its being read as compulsive or as “shall” if the conditions pos- 
tulated by the section are satisfied. It would really be a breach of duty on the part 
of the Registrar if the type of misconduct set out in the section came to his knowledge 
in the manner provided in section 49(1) and yet he refused to take any notice of 
it or pass an order which he might pass under the last portion of sub-section (1). 


As we have reached this construction of the two provisions, we are of the view 
that the Registrar could act in the case of the persons named in section 49{1) against 
whom claims have been made in the several A.R.Cs, only under section aa and 
not under section 51 and that the reference of the dispute to the Deputy Registrar 
for disposal under section 51 (2) (b) is, therefore, incompetent. In view of what 
we have stated above as to the proper construction of sections 49 and 51, it is not 
very necessary to consider whether if a contrary constrtiction were adopted, it would 


involve a violation of Article 14 of the Constitution. 


The result, therefore, is that though the plaints have been properly filed before 
the Registrar by the Special Officers who are vested with the powers of the com- 
mittees under section 43, the Registrar was bound to treat them as invoking his 
jurisdiction under section 49 and proceed accordingly in the case of those of the 
defendants who fall within that provision and that those claims could not be pro- 
ceeded against them under section 51. Further in view of our conclusion that the 
claims covered by these several A.R.Cs. are also within section 51 of the Act, it 
would follow that as regards the defendants to whom section 49 is inapplicable, 
the plaints invoking the Registrar’s jurisdiction under section 51 would be in order. 
Thus analysed the claims against the defendants named below in the several A.R.Cs, 
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Appointment as Additional First Class Magis- 
trate in district by notification under S. 12, 
Criminal Procedure Code (V of 1898)—Effect 
of—If appointment to ‘civil post’ by Govern- 
ment—Dismissal of such person by Collector— 
If illegal or ultra vires 401 


HINDU LAW-—Alisanathana system—Adop- 
tion—Object of—Right of adoptee in the 
natural family—Proof of custom a 38 
Custom—Validity of—Marriage of a 
erson with his daughter’s daughter—If could 








recognised as a valid custom +. 357 
oint family—Partition aration of 
one or some members—Status of the remainin 


members—Presumption of jointess or unit 
status—If arises—Burden of proof—Limited 
owner—Compromise by widow—Reversioners 
when bound—Test .. 250 
-Joint family property—Property acquired 
out of income of kulachara or family occupation— 
What is—Purohit vrithi—If family avocation. 550° 
Joint family—Provision for marrage of 
the daughter of the family—Suit for—How to be 
provided for in the decree +. 193 
Limited owner—Daughter succeeding to 
father’s estate—Large part of estate consisting 
of moveable property and cash—lIf justifies 
appointment of receiver at reversioner’s instaneè 
“a q 
-Maintenance—Wife—Decree for separate 
maintenance «n ground of cruelty, neglect, 
abandonment and on ground of husband keep- 
ing concubine—Subsequent resumption of co-ha- 
bitation and living together resulting in birth 
of child—Effect on decree—Decree, if rendered 
in executable or ineffective .. 610 
Partition—Munors—Father taking cash 
instead of landed property for his own and his 
minor children’s share—Validity of parti- 
tion .. 200 
——Succession—Sapindas—Nearer exclud- 
ing more remote—Rule as to—Divided brother 
and deceased divided brother’s son—Precedence 
-—Former, if excludes latter—Right of latter to 
claim to succeed on theory of representation. 
67 
‘Widow—Acquisitions by—If secretions 
to estate of her own absolute property—House 
built by widow with her own funds on land 
forming part of husband’s estate—Absence of 
evidence of intention to give up right to house 
in favour of estate—Widow treating house as her 
absolute property in transactions and dealings— 
Inference Ae 60 
‘Widow—Alienation by—Subsequent sur- 
render—Effect—Title acquired by adverse 
Sawaya against widow—Subsequent surren- 
ler—Right of surrenderee to sue for possession 
of estate from alienee or adverse possessor— 
When accrues—Limitation Act (EX of 1908), 
Arts. 141 and 144—Starting point—Date of 
surrender or death of widow QII 


HINDU MARRIAGE ACT (XXV OF 1855), 
Ss. 10 and 13—Alimony pendente _lite—Grant 
of—Principles—Methods of enforcing such 
orders œ 2 























HINDU WOMEN RIGHT TO PROPERTY 
ACT (XVIII OF 1937), S. 3 (1)—Widow 
claiming the amount held by her husband 
under a savings Bank Account—Necessity to 
produce succession certificate Rs II 
IMPORTS AND EXPORTS (CONTROL 
ACT (XVIII OF 1947), Fodder gram and 
pollards or grain oats—If fodder or grain. 315 


INCOME-TAX ACT (XI OF 1922), S. 2 (6-A 
(c) and Proviso—Cofstruction and Scope of— 
“ Dividend "—Meaning of—Company—Liqui- 
dation—Assets sold by liquidator—Profits rea- 
lised distributed to shareholders—Profits received 
by share-holder in excess of amount subscribed 
as share ‘money—Taxability as ‘‘ dividend" 
—‘‘ Six previous years of the company preceding 
the date of liquidation ”—Interpretation of— 
S. 12-B—Applicability 201 
S. 4—Income arising or accruing in a 
particular year—What is—Remission of tax or 
refund of duty lawfully paid in a particular 
accounting years-Amount actually received in 
subsequent year—If could be included in the 
accounting year 320 
~S. 4 (2)—Scope—If ultra mres—Govern- 
ment of India Act (1935), Seventh Schedule, 
List I, Entry 54—“'Taxes on income ”— 
Remittances to wife residing in the taxable 
territory by husband living outside—Taxability 
of—Constitution of India (1950), Art. 14— 
Section, if discriminatory or offends equal 
protection clause ae 83 
———-Ss. 10, 14 (2) (c) and 24 (1), Proviso— 
Scope of-—Taxation of total income from business 
of assessee—Loss in respect of the business in 
non-taxable territory—If could be set-off as 
against the gain in the taxable territory, 119 
——S. 23-A—Validity—Legislative compe- 
tence-—If void under Art. 13 of the Constitution 
as opposed to Art. 14-——S. 34 (1)—Limitation— 
“ Any year ” means assessment year. 518 
——Ss. 24-B (2), 29, 45 and 46 (1)—Assessee’s 
legal representative—If liable to be penalised 
as an assessee for non-payment of tax due— 
* Assessee in default ’—Meaning of 149 
——S. 26-A and Income-tax Rules, 1922, 
R. 2 (c)—Relative scope of—Application for 
registration of a firm with an application to 
excuse delay—-Order by Assistant Commissioner 
refusing to condone the delay—Assessee—If has a 
right of appeal to the Appellate Tribunal. 366 
(as amended by Act VII of 1938), Ss. 30, 
33 and 66 (1)—Applicability antl scope—Claim 
for relief by assessee by application not contem- 
plated by the Act—Order rejecting—Appeal to 
Appellate Assistant Commissioner—Dismissal as 
incompetent—Appeal to Appellate Tribunal— 
Maintainability—Reference by Tribunal of 
question of law to High saa Competency 
40 
———-Ss. 33 and 67-A and Appellate Tribunal 
Rules, 1946, R. 10 (1)— pen to Appellate 
Tribunal—Limitation for—How computed— 
Certified copy of order—What is 604 
———S. 34 (as amended by Act XLVIII of 
1948)—Enlarged period of limitation of eight 
years to reopen asmen Applicabibty to 
cases where the old period of four years has 
expired before the coming into force of the 
amendment e 139 
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INCOME-TAX (XI OF 1922)—(Contd.) 


——5. 34—Jurisdiction under to re-assess— 
Scope and extent of—Acquiescence and waiver 
by the assessee—If could confer jurisdiction 
—Foreign income of assessee—Not taken into 
account during a financial year due to the terri- 
tory being in enemy occupation—If could be 
assessed later under S. 34 137 
—S. 34—-Scope of— Definite information’ 

getting exemption on the represent- 
ation that certain amount is payable as duty 
to Government—Duty not actually paid— 
If could be re-assessed «154 
———S. 46 (2)—Arrears of in¢ome-tax— 
Recovery of—Procedure—Madras Revenue Re- 
covery Act (II of 1864), S. 64—Exclusion 
of collection of land revenue within the limits 
of City of Madras from operation of Act— 
Effects 143 
S. 49-E—‘ Amount remaining payable 
by a person to whom refund is due’——-Meaning 
of—~Right of Income-tax Officer to adjust a 
refund due towards tax due of the person—When 
accrues—Assessee if should be in default— 
Ss. 45 and 46—If controls S. 49-E 304, 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947), and Industrial Disputes Appellate Tri- 
bunal Act (XLVIII of 1950), S. 7—Appeal 
under—Power of Tribunal to decide certain 
questions .. 225 
INDUSTRIAL DISPUTES APPELLATE TRI- 
BUNAL ACT (XLVIII OF 1950), S. 7 (1) (a)— 
Substantial question of law—What is .. 12 


INSURANCE ACT (IV OF 1938), Ss. 38 and 
39—Assignment of policy under and nomination 
of a policy-holder—Effect of—Difference in 
rights of assignee of*a policy and nominee under 
a policy of mnsurance—Scope and import of the 
dispositions of life insurance policies by the 
two modes .- 476 
INTERPRETATION OF STATUTES. 463 
—— One legislation incorporating provisions 
of another—Subsequent amendments of the other 








ae gets incorporated automati- 

my 279 
—--—Ouster of Civil Courts jurisdiction— 
Principles .. 455 





Prohibition on contracts—If avoids con- 
tract in toto 578 


ĽACCADIVE ISLANDS AND MINICOY 
REGULATION‘ I OF 1912), S. 33—Validity— 
Tf opposed to Art. 19 (1) (d) of the Constitution 
of India b o 36r 


LAND oe ACT (I OF 1894), 
S. 17 (2)—Taking of immediate possession 
under—Whether could be resorted to 279 


———S. 49—Scope and effect—Application 
claiming’ that land acquired forms part of house 
—Dismissal on ground of delay or laches—Lega- 
lity—Duty of Authority to refer question to 
High Court—Refusal—Writ of mandamus High 
Court’s power to issue—Constitution of India, 
Art. 226 2, 58 


LIMITATION ACT (IX OF 1908), Ss. 4 and 
1g——Computation of period of limitation for 
purposes of enforcing a debt under a renewal 
dacument—Contract Act (IX of 1872), S. 25 


LIMITATION ACT (IX OF 1908)—(Contd.) 
a Debt’ and ‘ person charged therewith '— 
eaning of e .. a8 
1g9—Acknowledgment of liability by 
Receiver in inselvency—If would 
save limitation +» 421 
Arts. 124 and 1 -8—Applicability— 
Suit for recovery of the office of trusteeship of a 
temple and for possession of the trust property-— 
Void and viodable transactions—Starting point 
of limitation 109 
Arts. 141 and 144—Alienation by Hindu 
widow and subsequent surrender—Starting point | 
for suit by surrenderee—Date of surrender or 
other Hindu widow es 2M 


Art. 164—Starting point—‘ Not duly 
served—Summons sent by post under O. op 
R. 9 (3), Civil Procedure Code (V of 1908) 
(Madras Amendment)—Refusal of—Copy not 
affixed—Summons if “ duly served ’—Order 5, 
R. 17—Scope of—Application under O. 9, 
R. 13, Civil ure Code—Limitation— 
Computation—Date of knowledge of decree— 
Knowledge that suit was a as 
f i 


o 

° Art. 182 (5)—‘ Final order Dismissal 
of petition as not pressed—Endorsement below 
antes on application by decree-holder’s advo- 
cate—Sale not taking place for want of bidders 
owing to claim petition pending—Suit impend- 
ing after dismissal of claim—Order of dismissal— 
If “ final order ”—Subsequent application after 
expiry of three years—Bar of limitation.. gor 


Art. 182 (5)—Step-in-aid—Order for 
cheque in favour of decree-holder in suit other 
than the suit in which decree u&der execution 
was passed—If saves ‘ limitation—Section 20— 
“ Agent duly authorised ”—-Court ordering issue 
of cheque—If acts as agent of judgment-debtor— 
Order if gives fresh start of limitation. . 34 
MADRAS AGRICULTURISTS’ (INDEBTED- 
NESS) TEMPORARY RELIEF ACT (V OF 
1954) AND MADRAS AGRICULTURISTS’ 
(REPAYMENT DEBTS) ACT (I OF 1955), 8.3 
—Bar of application for execution of a decree 
for payment of money—Application for rateable 
distribution—If barred f: I 


MADRAS AGRICULTURISTS’ RELIEF ACT 
(IV OF 1938), S. 4 (d)—Exemption in cases of 
house porperty in a municipality—‘ House pro- 
perty ’—Meaning of .. 286 
——S. 8, Explanation IV—Applicability— 
Joint family debt pnt up between the members 
in a partition—If amounts to ‘ assignment’ 
of debt—Right to get the split up debt scaled 
down .. 168 
———S. 9-A—Applicability to this in Malabar 
—Malabar law—Othi—If a usufructuary mort- 
gage within section g-A of the Madras Act 
(IV of 1938) a 46 
AS AMENDED BY MADRAS ACT 
(XXIII OF 1948), S.  g-A—Applicability 
and Usufructuary mortgage—Further 
advances under deeds with same terms and co- 
venants—Absence of covenant empowering mort- 
gages to sue for mortgage mone}—Scaling down 
—Mode of .. 408 
ACT (IV OF 1938), Ss. g-A and 19-A—Scope 
of application under .. 542 
——S. 13—Applicability Lo 189 
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AGRI. REL. ACT (IV OF 1938)—{Conid.) 
——S, 194 and amending Act (XXII of 
1948), S. 16 %iii)—Effect of a. 425 
S. 19-A—Scope—Applications by credi- 
tor and debtor—Right to make if co-exten- 
sive + 2 

MADRAS ALIYÅSANTHANA ACT (IX OF 
1949), Ss. 36 (1) (h) and 36 (3)— At the time 
of partition ’—Construction—Time of actual 
partition by metes and bounds or time when 
demand is made and as a consequence severance 
in status is effected .. 446 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT OF 1949), S. 7 (2) 
(ii) (a)—Sub-letting without written consent 
of landlord—Scope of oe 54 
——S. Fe of Civil Procedure Code, 
S. 47 and O. 21—Applicability execution of 
eviction orders—Executability of order against 
legal representative 475 
MADRAS CITY MUNICIPAL ACT (IV OF 
1919), S. 349 (28)—By-law No. VIII framed 
by the Corporation of Madras under S. 349 
(28)—If ultra mres—Purpose of security deposit 
under the by-law—By-law—lLf offends Art. 19 
of the Constitution as undesirable restriction on” 
freedom to carry on business of advertising. 31 ie 
MADRAS CIVIL COURTS ACT (MI O 

1873), S. 13 and C. P. Code (V of 1908), S. 24— 
Scope |. 472 
MADRAS CIVIL SERVICES CLASSIFICA- 
TION, CONTROL AND APPEAL RULES, 
(1948), R. 8—Compulsory retirement from 
service on suspicion—Mere suspicion—If amounts 
to good and sufficient reason—Powers of Govern- 
ment ° .. 352 
MADRAS CIVIL SERVICES DISCIPLINARY 
PROCEEDINGS TRIBUNAL RULES (1948), 
R. 4 (c)—Proviso—Cases arising in the Judicial 
Department—What amounts to—Power of 
Government to refer case to Tribunal—Scope 
and extent of 176 


MADRAS CO-OPERATIVE SOCIETIES ACT 
(VI OF 1932), Ss. 49 and 51-—Scope and opera- 
tion of—~Matter falling under both the sections— 
ings how to be conducted—Constitution 
of India (1950), Art.14—Ifcontravened.. 613 
——S. 57—Revisional powers of Govern- 
ment under—Consultation with external autho- 
rity before passing an order under—Lega- 
lity .. 228 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920)—Right of Municipality to 
license private markets—Shops in market-en- 
closure with separate entrances capable of 
being locked by the tenants without reference 
to the opening and closing of the market en- 
closure—If should be excluded for purpose of 
licensin ote 63 
Rules for conduct of Elections and zh æ 
tion Disputes, Rr. g and 28—Scope aN 575 
Rules under—Rules regulating the condi- 
tions of service of employees under Municipal 
Councils—Rule aig enaticap in cases of 
conviction for offence involving moral turpi- 
tude—Madras «Probation of Offenders Act 
(III of 1937), S. 12-A—Effect of 562 
———Ss. 183 and 313—Failure to take out 
licence—-When an offence as such—Non-pay- 
ment of licence fee where licence js not obliga- 
tory—If an offence red 











MADRAS ESTATES (ABOLITION AND 
CORVT OE seid) Sra arabe ACT 
(XXVI OF 1 , 5. 12 (a)—Right to ryotwari 
patta in private land—If co d be claimed 
in respect of an irrigation tank appurtenant to 
such private land—Madras Estates Land Act 
(I of 1908), S. 3 (10) (¢)—Private land.. 595 
MADRAS ESTATES LAND ACT (I OF ea 
AS AMENDED BY ACT (XVIII OF 1936), 
Ss. 3 (2) (d) and 10 (b) (1)—Construction and 
sco ‘t Private land ”’—‘ Domain or home- 
form land ”—Mceaning and incidents of—Tests 
to be applied—Whole inam village— Private 


land ”, if can exist— Demesne ”, “ demeine ” 
or “domain” in England—Meaning and 
characteristics of oe 260 


———S. 3 (10) (a)—Private land 595 
MADRAS GENERAL SALES-TAX ACT (IX 
OF 1939) AND MADRAS GENERAL SALES. 
TAX RULES, R. 5—Validity—Tax on hides 
and skins—Scheme of—Licensed and unli- 
censed dealers ih hides and skins—Differentia- 
tion between—lIf warranted by statute.. 374 


MADRAS GENERAL SALES-TAX ACT (IX 
OF 1939), S. 2, Expl. TI and S. com are 
bility—Sale—Place of—Foreigh Company having 
headquarters in Bombay and branch in Madras 
—Contract with merchant in Bombay for pur- 
chase of goods for export—Bombay merchants 
having agents in Madras and procuring goods 
through them—go per cent. of price paid at 
Bombay on production of railway-receipt and 
invoice—Weighment and inspection outside 
Madras and balance sale price paid at Bombay 
on goods being found suitable and according 
to specification—Levy of sales-tax in Madras— 
Legaility ++ 342 
S. 2 (b) and (i)—Lease of lands to tenants 
for growing sugar-cane—Rent payable in jaggery 
—Jaggery supplied by tenants to merchants and 
latter crediting price to lessor’s account and 
paying amount to him—Liability of lessor to 
tax, as dealer—Amount credited and paid to 
lessor by merchants—If ‘ turnover’ . 569 


S. 2 (h)—“ Sale ”—Situs—Transaction by 
company having head office in Bombay with 
merchant in Bombay—Purchase of goods for 
later in Madras and despatch to Bombay by 
export at Marmagoa-payment against Railway 
recveipt—Place of sale—Liability to tax (F.B.) 

+s 327 
————S. 2 (h) and (3)—Sale concluded in the 
State by delivery to agent of foreign buyer— 
If exempt from tax +. 924 
———S. 2 th) and (3)—‘‘ Sale ”—Sale of goods 
by merchant in Madras to foreign buyer—Letter 
of credit open by foreign bank on behalf of 
buyer in local Bank—Payment of 95 per cent. 
of price to seller by local bank on presentation 
of Bill of lading, invoice, etc.—Bill of exchange 
drawn by seller payable go days hence for 95 
per cent. of the price—Suus of sale aba 
——S. 2 (i)—Horticultural produce—Area- 
canuts— Processing for sale—When takes away 
the character of horticultural produce.. 238 
———S. 2 (i), Proviso—Exemption from tax 
in case of ‘ agricultural or horticultural pro- 
ducer ’—Test to determine—Arecanuts subject 
to minimum curing process—If ceases to be 
horticultural produce . , . = .906- 
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n 





3 (1) (b), Proviso—Higher tax on 
an. a food and drink in certain cases— 
Validity—If opposed to Article 14 of the Constitu- 
tion—If discriminatory |. 179 
———S. 3 (1) (b), Proviso—Higher rate 
of tax—Artıcles of food and drink sold in a 
hotel, boarding house of restuarant—If includes 
articles sold in a stall 205 


AS AMENDED BY ACT XXV OF 1947), 8.3 
2) (i) and (e)—“Motor Vehicle *—Agnicul- 
tural tractor—Additional levy on—Legality— 
“ Electical goods. ...and appliances ”’*~Meaning 
of—Test to decide—Unit of article—If can be 
split into component parts +s 199 
S. 3 (2) (iv)—Additional levy of tax 
under—Scope and extent of—If could be levied 
even dh the amount of tax collected 309 
———S. 6-A—Scope of . or 
———S. 9-—-Madras General Sales Tax Rules 
(1989), R. 17 (1) and Turnover and Assessment 

1939), Rr. 6 (2)and 11 (2)—Applicabi- 
lity and scope—First assessment—Assessee failing 
to submit return within time prescribed—Subse- 
quent voluntary submission;of return—Acceptance 
by sale-tax authorities of retum and assessment 
on basis thereof—Limitation—If assessment of 
“ escaped ” turnover or original assessment 343 


——S. 9 (2) and (15) (b}— Prosecution 
for non-payment of tax De best Judg- 
ment basis—When could lie .. 572 

=S. 12--Scope—Power of Commercial- 
Tax Officer to revise order suo motu in case 
in which appeal lay ahd was preferred—Madras 
General Sales-tax Rules, 1939 (as amended in 
1948), Ri 14—If ultra vires. .. 203 
S. 15 (b) and Madras General Sales-tax, 
etc. (Validation of Assessment) Act (XVII of 
1954), S. 3 (1), proviso—Prosecution for failure 
to pay i on assessment which included the 
sales-tax collected by a dealer as part of the 
turnover 570 


MADRAS GENERAL-SALES T. Bae ea 
I 








OVER AND ASSESSMENT) R 9395 
R. 5 (1) (g) (ii)—Construction and scope 
“ Charges for packing ’—Meaning—If include 


cost of materials used for packing—Charges 
for labour involved in packing and charges for 
packing at can be separated or 
split up—Dealer showing inclusive charge for 
packing —Right to rre 222 

5 (1 })—Applicability-—Sale by 
dealer of entire Lg in trade—Seller retaining 
certain assets of business and continuing in 
business—Right to exemption frm liability 
for tax 397 


MADRAS GENERAL SALES-TAX RULES 
(AS AMENDED IN 1948), R. 14—If ultra virees 
203 
Rr. 14 (2) and 17 (1)—Relative scope of— 
Rule 14 (2 2)—If ultra vires—‘‘ Record "Meaning 
of“ Escape” in R. 17 (1)—Meaning of— 
Madras General Sales-tax Act (IX of 1939); 
S. 2 (4)—“ Sale *—Transactions entered into 
by Company having Head Office in Bombay with 
merchant at Bombay—Purchase of goods by 
latter in Madras and despatch to Bombay for 
export at Marmagoa—Payment of per 
cent. of the price against delivery of nilway 
receipt at Bombay—-Payment of balance algo 








. magoa Place of sale 


MAD, GEN. SALES-TAX RULES (1939)— 
(Contd.) 


at Bombay after weigh hment and s@rvey at Mar- 
iability to tax (F.B.) 327 


R. 17 (1)—Applicabili&—Assessee sailing 
to submit return—Non- ent due to asses- 
see’s default—Turnover, “escapes assess- 
ment’’—Limitation for assessment of escaped 
turnover—Case of no assessment—If outside 
scope of R. 17 (1) 313 


MADRAS HINDU (BIGAMY PREVENTION 
AND DIVORCE) ACT (VI OF 1949), S. 5 (1) 





-and (4)—Construction and relative ee 


Jurisdiction—If governed by section 5 (1 

S. 5 (4)—Latter if overrides former os 43 

S. 5 (1) (b) and Hindu Marriage Act 
(XXV of 1955), Ss. 10 and 1g—~Alimony pendente 
lite—Grant of—Principles—Methods of enfor- 

cing such orders 289 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), 8. 87 (2) (a)—Certificate of properties 
of a religious institution by the Commissioner— 
Facimile signature in—If sufficient ae 4 


~S. 87-—Certificate of Commissioner under 
—If to be signed—Certificate bearing only 
Jacsimile signature—Validity—Order for posses- 
sion by Magistrate on basis oi Legality nsti- 
tution of India (1950), 22%—Order of 
Magistrate for possession wai S. 87, Madras 
Act (XIX of 1951)—Revision application to 
High Court—Nature of—If falls under Art. 227 
—Court-fee payable—Madras Court-fees and 
Suits Valuation Act (XIV of 1955), Sch. IT, 
Art. 11 A Appheabiity 473 
S. 87 (c)— Powers of a Magistrate inder 
to issue search-warrant 45 
MADRAS PLACES OF PUBLIC RESOR 
ACT (II OF 1888) AND RULES UNDER, 
R. ,18 (a)—-Scope of—Open space all round— 
What amounts to—Existence of trees—Effect 
of 6 
MADRAS PRESERVATION OF PRIVATE 
FORESTS ACT (XXVII OF 194 j); Ss 2 (a) 
and (c) and 3 (1)—~Applicability— Peson Ya 
Member of Nambudiri illom—If “ Person ” 
— Forest cleared of trees—If ceases to be forest 
—Lease after clearing—Sanction of Collector 
under S. 3 (1)—Necessity 452 


MADRAS PROBATION OF OFFENDERS 
ACT (III OF 1937), S. 12-A—Effect of.. 562 
MADRAS PROHIBITION ACT (X OF 1937), 
S. 4-A—Person found in a state of ıntoxication— 
What amounts to—Medical examination of a 
person accused of being intoxicated—If opposed 
to Art. 20 of the Constitution of India.. 273 
MADRAS REVENUE RECOVERY ACT 
ve OF 1864), S. 5a—Provisions for recovery of 
all sums due to the State Government includ- 
ing compensation for any loss or damage sus- 
tained by them in consequence of a breach of 
contract”? (inserted by Act XV of 1939)— 
If inconsistent with Art. 14 of the Gonatiutios 
of India (1950), ard therefore viold 185 
S. 64—Exclusion of collection of land 
revenue within the limits of City of Madras 
from operation of Act—Efféct—Arrears of 
Income-tax—Recovery—Procedure 143 
MADRAS SHOPS AND See 
ACT (XXXVI OF 1947), S. 4 (1) (a) and S. 
41 (2)—Employment in the postion of manage- 
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MAD. SHOPS AND ESTABLISHMENTS 
ACT (XXXVI of 1947)—(Conid.) 


ment-~Real @est—When such employee denied 
the right of appeal ne vis 254 


MADRAS TOWN PLANNING ACT (VII OF 
1920), S. 33—Acqyisition of land under—Power 
if arbitrary—Constitution of India (1950), 
Art. 14-——If offended are 279 
S. 34, Proviso—Acquisition of land under 
—Acquisition within three years from the date 
of the notification—What amounts to.. gI 
MALABAR LAW—Gift by male to wife and 
children then existing—Donees, if take the 
property as individuals with incidents of tarwad 
or tavazbi property—Presumption—Gift by 
husband or father and another—Interest taken— 
Gift to woman and her children by stranger— 
nature of interest : git 
Lease—Lessee taking possessory mortgage 
from lessor of the lease-hold property—Lease 








if gets merged in the mortgage 235 
——Othi—If a usufructuary mo within 
S. g-A of Madras Act (IV of 1938) 46 


MALABAR TENANCY (AMENDMENT) ACT 
(XXXII OF 1951), S. 52—If repugnant tg 
Art. 19 (1) (f) of the Constitution of India— 
Rights and liabilities of parties under S. 52— 
_ Scope of i 87 
——AS AMENDED BY AMENDING ACT 
I OF 1954), S. 53—Malabar Tenancy 
Amendment) Act (VII of 1954), S. 25 (3)— 
plicability and construction of—Decree for 
eviction and arrears of rent of small amount 
—Landlord directed to pay large amount as 
compensation for value of improvements— 
Tenant making yearly payment of rent under 
Act VIT of 1954—Rught to claim wiping off of 
arrears and amendment of decree on basis of 


payment made earlier . 117 
MOTOR VEHICLES ACT (IV OF 1939), 
S. 60 (1) (a)—Applicabili erloading in 


breach of condition ın permit—Cancellation of 
permit— Mens rea—Necessity for--Plea that vehicle 
was in charge of conductor—Permissibility— 
Information about overloading given by person 
not atithorised to stop and check vehicle—Ii 
renders order of cancellation without jurisdic- 
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whom ıs discharged and the offence charged 
against him is not exclusively triable by the 

urt of Sessions a 58 


——S. rder for maintenance under— 
Validity of marriage—Relevan ste 28 
CRIMINAL TRIAL—Dying reece i- 





dentiary value of "37 
Injuries inflicted on a person not causing 
death—Accused erroneously believing that the 


injuries have caused death and causing further 
acts which result in death—Accused—If 


guilty of murder Ae II 


DELHI AND AJMER RENT CONTROL ACT, 
5. 3—Government Property Fxemption of 
(S.G. ok 62 


EASEMENTS ACT (V OF 1882), Ss. 33 and 35 
—Easement—Right of way—Obstruction to— 
Injunction—When could be granted .. 16 
ELECTIONS—Municipal Elections—Election 
dispute—Election Commussioner counting certain 
tendered votes as valid—Equality of votes— 
Election Commissioner if has er to declare 
a candidate elected by casting lots a 76 


Municipal Elections—Election of 
returned candidate void—~When another could 
be declared elected—Madras District Munici- 
palities Act (V of 1920), and Rules made there- 
under—Rules for Conduct of Election and 
Plection Disputes, Rules 9 and 28—Scope 
o a 5 
ELECTRICITY ACT (IX OF 1910), S. 12 (2) 
and Rules of the Madras Electricity Department, 
Rule 131—Scope of—Right of tenant or other 
person in possession of a premises for getting 
electricity connection-——Consent of owner—When 
required . 57 
ESSENTIAL COMMODITIES ACT (X OF 
1955), S. 7 (1) and Madras Rice Mill Licensing 
Order, 1954, Cl. 2 (1)—“ No persons shall mill 
rice or hull paddy, etc., except in accordance 
with terms and conditions of a licence ’—“ No 
person ”’—If would include the agent of the 
licensee ee 46 
EVIDENCE—Death of two persons at the same 
time—Presumption that elder died firat and was 
survived by the younger > 19 
EVIDENCE ACT (I OF 1872), S. 114, Illus- 
tration (a)—Presumption under—Theft—Person 
in ion of stolen property—Presumption 
of theft—Limitations us 44 
EXPLOSIVES ACT (IV OF 1884) and Explo- 
sives Rules, 1940, Rr. gt (3) and 93 (1)—Power 
of Government to cancel a licence—When 
could be invoked—Effect of failure to pass 
orders on a renewal application . 3 





FACTORIES ACT (LXIII OF 1948), S. 2 (4), 
(I) and (m)—Manufacturing process = worker 





—Employee i deemed to be worker . 55 
GRANTS—J&ir t—Ala Malik—Adana 
Malik—C eri of chil i (pige) R 
of wajib-ul-arz an 61 
HINDU LAW—C a R a 
of a person with daughter’s daughter—If 
could be asa valid custom .. 16 

-Joint family re-union—Conditons essen- 
tial for oe 19 





Joint family property—Property acquired 
out of income of Kulachara or family occu- 
pation—What is—Purohit Vrithi—If family 
avocation ae go 

‘Wills—Property given under a will 
by a father to the sons—If ancestral or self- 
acquired ia 17 
INCOMETAX ACT (XI OF 1922)—Adventure 
in the nature of trade—What constitutes. 63 


- icultural Property acquired in the 
course o money lendi usiness in lieu of money 
lent—Income en assessable .. 54 


Estimate and apportionment of profits 
for purpose of tax in respect of business done 
outside the taxable territory ar 74° 
Rules 2 (b) and 3 @) of the Schedule— 
Profits of the eee usiness—How com- 
uted—Permissible deduction in case of profit 
cing reserved for the nenefit of policy-holders 
a could be claimed $ 22 
—ss. 2 Age and 1 6 (3 3) (a) (i) -Eamed 
income reli t of income of minor 
partners’ profits included in the income of father 
as assesset as 50 
S. 4 ( Ò and (2)—Scope and effect of— 
Conditions oa to attract the provisions 
of S. 4 (2) © 43 
— s. 4 (1) (b) (iii)—Income and profits 
arising catsid e the taxable territory and brought 
into the taxable territory—Liability to tax 
—Proper deductions—Foreign Estate duty paid 
out of such foreign income—If permissible 
deduction 5 
S. 1o—Assessee’s loss in one business— 
When could be set off against the profit in 
another—Assessee doing business in his individual 
capacity and in partnership—Income of sears 
ship—If covered by ‘ business 
Eg. 10 (2) (xv)—Charges of liti fe a 
respect of a business—When permissible deduc- 




















tion ite 
——S. 10 (4)—Commission paid to the 
employee—Tests to determine whether reasonable 
expenditure oe 43 
—S.1 


——Ss. 16 (2) ae 18 8 ie rossing up of 
dividend income received from a company— 
Effect and scope of—Relief under when avail- 


able ae 5I 
——5. 18-A: and effect of—Nature of 
interest levied under—If car dears aaa 
Rules, R. 48 


4! 
Ss. 23 (4) and 34—Income-tax "Officer 
assessing on best judgment basis under a mistake 
of fact—Legality—Resort to section 34 notice to 
save the assessment from becomong infructuous— 
; 20 
y, 23-A—Validity—Legislative com- 
petence—If void under Article 13 of the Consti- 
ution as opposed to Article 14 ai 23 


1956—II—G 








INGOME-TAX ACT (XI OF 1922)—(Contd.) 


———S. 25 (4)—Relief under—When available 
— Succession to an old business ’—What 
amounts to 40 
S. 26-A and Income-tax Rules, 1922, 
R. 2 (c¢)—Relative scope of—Application for 
registration of a with an application to 
excuse delay—Order by Assistant Commissioner 
refusing to condone the delay—Assessee—If has 
aright of appeal to the Appellate Tribunal.. 23 
3 and 67-A and Appellate Tribunal 
Rules, 1946, Rule 10 (1)—Appeal to Appellate 
Tribunal—Limitation © for—How computed— 
Certified copy of order—What is a 54 
S. 34 and Indian Income-tax and Business 
Profits Tax (Amendment) Act (XLVIII of 1948), 5 
S. 8—Retrospective effect 
—— S. 42— Business partly in India and bariy 
outside—Ratio in which appropriation was 
made of the profits for assessment to income- tax 
—Is a question of fact not open to reference 
under S. 66 (n) of the Income-tax Act. (S.G.) 45 
INDUSTRIAL DISPUTE—Demand for bonus 
—Claim of workers belated—Claim for bonus 
for any year long after the closing of the year’s 
account—Maintainability—Jurisdiction of Appel- 
late Tribunal 65 


INDUSTRIAL DISPUTES ACT xv OF 
1947)—Bombay Municipal Boroughs Act ` 
(S.C) 65 
Dearness allowance at the rate recom- 
mended by the Bengal Chamber of Commerce— 
Decision of Tribunal—Interference by Court— 
Grounds (S.G,) . 47 
Dismissed employee—If can raise an 
industrial dispute S.C.) . 62 
Jurisdiction of Tribunal under—Findings 
of a Tribunal on a jurisdictional fact in an earlier 
proceedings—If conclusive „n subsequent pro- 
ceedings 18 


Scales of salary—Fixation of eg 
Additional bonus—Re-opening of the award— 
Powers of Supreme Court under Article 136 


(S.C) .. 47 
———_S. 10—The workmen’s agreement with 
the management—In the existing industry— 























Reference after closing down of business 

(S.C.) si 61 
INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) ACT (XLVIII OF 1950); 
S. 22—Temporary wo enoia charge with: 
out notice—Validity (S.C.) 48 





S. 22 and clause L i (7) of the ae 
Orders sti.) 2% 
—— 3s. 22 and WE of Se 


ment (S.C. d we 6r 
INSURANCE ACT (IV OF 1938), Ss. 38 and 
licy ande  oiiaton 


3g—Assignment of 

policy-holder—Effect of—Difference in rights 
of assignee of a policy and nominee under a 
policy of insurance—Scope and import of the 
dispositions of life insurance policies by the two 
modes ca 26 


INTERPRETATION OF STATUTES—One 
legislation incorprating provisions of another— 
Subsequent amendments of the other a 
If gets incorporated automatically 

IRRIGATION RIGHTS—Right to water R 
channel—Owners of dry and wet lands—Right 
of priority for supply of water for i irrigation, “14 


AMMU AND KASHMIR PREVENTIVE 
ETENTION ACT—Grounds of detention— 

Invalidity of any one ground—Effect on order of 
detention (S.C) .. 61 
Time for furnishing pounds of deten- 

tion (S0) .. 65 
KHADI AND HANDLOOM INDUSTRIES 
ACT (XII OF 1953), S. 4—Validity of—If 
discriminatory and void as opposed to Art. 14 
of the Constitution of éndia—Administration 
of the fund if discriminatory 20 


LACCADIVE ISLANDS AND MINICOY 
REGULATION (I OF 1912), S. 93—Validity— 
Tfopposed. to Article 19 (1) (d) of the Consti- 
tution of India A 17 


LAND ACQUISITION ACT (I OF 1894), S 
17 (2)—Taking of immediate Peet under— 
When could be resorted to 6 


LORD AND TENANT—Tenant in pos- 
session of property under a subsisting lease— 
Trespass on the property by third parties—Right 
of landlord to sue for eyectment of trespassers 
d the currency of the lease -7 
LEGAL PRACTITIONER—Rights and duties 
of—Reporting no instructions—Grounds vi 


LIMITATION ACT (IX OF 1908), Ss. 4 önd 
1g—Computation of period of limitation for 
of enforcing a debt under a renewal 
document—Contract Act (IX of 1872), S. 25 
3)— Debt and ‘ person charged herits 
Meaning of 





—S. plicability—Delay in appli- 
cation for EEE ESEE ER be excused. 7 
Art. 181 of Schedule I—Final decree in a 
mortgage suit—Application for—How com- 

ted—Appeal against preliminary decree— 
Date of appellate order—-When will provide a 
fresh starte point bf limitation 29 


MADRAS AGRICULTURISTS’ RELIEF 
ACT ae OF 1938), Ss. g-A and 1g-A—Scope 
of application under 28 
——S. gA (10) (ii) (a) and (b)—Exemption 
under—Devolution by transfer inter vivos— 
Woa amounts to—If includes Court auction 


57 
s, 13—Applicability 
EP and Amending Act (XXIII of 
I 
WS, 


Se )—Effect of 
RSTAL SCHOOLS ACT 
OF 1926), S aie aniol sentences under— 
Legality 29 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XXV OF 1949), S. 2 oz 
‘ Landlord ’—Meaning of 
——S. 4—Fixation of fair rent—Buildings 
constructed after 1940—Tests to fix fair rent, 49 
———Ss. 6-A and 7 (2) (vi) Proviso—Default 
in payment of rent—When wilful—Tender of 
rent by money order—Repeated refusal— 
Duty tender every time pi 69 
7 (1)—Lease of building and vacant 
land = the same tenant—Two independent 
leases—Right to evict from vacant land by a 
regular proceeding under S, 41, Presidency 
Small Cause Courts Act me gl 
——S. 7 (2) (a) and (6)—Default in payment 
of ie ee Suh Jetting—When could 
be inferred za 31 
——S. 7 (3) (a) (ii) and (c)—Bona g require- 
ment of a non-residential building for purposes 








4 
Man Po (L. & R.C.) ACT (XXV OF 


ns ae Cee oletat businessg-If different 
from retail business zi ? 


S. 7 (3) Lie) Scope of 
——S. g cope of—Owv:f Procedure Code 
(V of a) _ 


Applicability 
Ss. 12B and 7 (3) la) n —Landiond 
having a garage on lease—]f could evict a tenant 
from his own garage—Powers of Revisional 
ney to interfere with questions of fact— 
Scope of 73 
S. 12-B and Code of Civil Procedure (V 
of 1908), S. 115—Revision to Figh Court from 
orders in Revision passed by District Court 
under S. 12-B—Scope and extent of powers 
under 57 
MADRAS CITY MUNICIPAL ACT (IV ot 
1919); S. 240—Refussing approval of site ir 
ing—Grounds for 
MADRAS CITY POLICE ACT (III OF 1882), 
S. 36-—-Constitutiona validity—Refusal to 
grant license—Jurisdiction of licensing autho- 


rity - 35 
MADRAS CIVIL COURTS ACT (MI OF 
7073) S. 13 and Civil Procedure Code (V of 
a908),S. 24—Power of High Court to receive 
papers during vacation of lower Courts. 12 
MADRAS CO-OPERATIVE SOCIETIES 
ACT OF 1932), Ss. 49 and 51—Scope and 
operation of—Matter falling under both the 
sections—Proceedings how to be conducted— 
Constitution of India, Article 14—If contra- 
vened 39 
———S. 51 (1) (c)—Claim_ of a Co-operative 
Society against its past officer or member— 
If could be continued against the legal repre- 
sentatives 10 
MADRAS CULTIVATING TENANTS’ 
PROTECTION ACT (XXV OF 1955), S. 4— 
Scope and effect ot Tenant right to n restored 
to possession—When arises 6 
MADRAS DISTRICT MUNICIPALITIE 
ACT (V OF 1920), Ss. 119 and 124 and Sch. 
IV—Finance Rules, R. 53—Sanction of Govan 
ment to incur extraordinary expenditure b 
Municipal Council—Scope of power eric ied 
by Government—If administrative : 
—————Ss. 197 and 2097A ication for approva 
a construction of Heine Geode for 
re 














Rules under—Rules regulating the esha 
tions of service of employees under Municipal 
Councils—Rule Bisa ye tae in cases of 
conviction for offence involving moral turpitude 
-——Madras Probation of Offenders Act (III of 
1937), S. 12-A—Effect of 55 
Rules under—Election Dispute Sal, 
Rule 10 (a)—Scope of 
MADRAS DRAMATIC PERFORMANCES 
ACT (XXXIII OF 1954), S. 4 and R of 
See Procedure av of 1898), S. 144— 
co II 
MADRAS ELECTRICITY SUPPLY ÙNDER- 
TAKINGS (ACQUISITION) ACT (XLIII 
OF 1949) and (XXIX OF 1954), Ss. 4 (1) and 


re alidi aa 13 
RAS ESTATES LAND ACT (I OF 1908), 
S. 3 (10 ) (a)—Private land—Madras Estates 
(Abolition and aoe into Ryotwari) 
Act (XXVI of 1948), S. @)— Right to 
ryotwari patta in private Ja —If could be 
claimed in respect of an irrigation tank : appúrt: 
enant to such private land 44 





MADRAS GENERAL SALES TAX ACT 
(IX OF 1939) and Sales Tax Laws Validity 
Ordinance (II of 1956)—Scope and effect of — 
Extent of validation on 16 
and Madras General Sales-Tax Rules, 
Rule 5—Validity—ax on hides and skins—S 
heme of—Licensed and unlicenced dealers in 
ides and skins—ISifferentiation between—If 
warranted by statute éx 4 
and Madras General-Sales Tax (Turn- 
over and Assessment) Rules, R. 18 (2)z- Validity 
and construction of—Deduction of value of 
oil in case of turnover of ground-nut sales— 
Value of oil sold exempt from tax as a result of 
Art. 286 of the Constitution—If could be deduc- 
ted in computing the turnover ae 2I 
MADRAS GENERAL SALES TAX ACT (IX 
OF 1939), S. 2 (1)—Horticultural produce—Are- 
canuts—Processing for sale—When takes away 
the character of horticultral produce 5 
S. 2 (i)—Proviso—Exemption from tax 
in case of ‘ Agricultural or horticultural produce’ 
—Test to determine—Arecanuts subject to 
minimum curing process—If ceases to be horti- 
cultural produce ae 10 
——S. 3 (2) (iv)—Additional levy of tax 
under—Scope and extent of—If could be levied 
even on the amount of tax collected age 
——S. 5, Items (vii) and (viii) as amended 
by S. 2 of the Madras Tobacco (Taxation of 
Sales and Registration) Act (XIII of 1955)— 
Validity—Madras General Sales-tax Act, S. 3 
(1-A)—Validity . 76 
——-—S. 6-A—Scope of ia 34 
S. 15 (b) and Madras General Sales Tax, 
etc. (Validation of Assessment) Act (XVII of 
1954), S. 3 (1), proviso—Prosecution for failure 
to pay tax orf assessment which included the 
sales tax collected by a dealer as part of the 
turnover ts 52 
MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), S. 87—Order by Sub-Divisional 
istrate against trustee directing delivery 
of properties to applicant under S. 87——Revision 
—If to be in the Ceinina 1 or Cavil jurisdiction— 
Certificate under S. 87 with the facsimile sig- 
nature—Insufficient + T 3I 
——S. 87 (c)—Powers of a Magistrate under 
to issue search-warrant ae 28 
MADRAS PAWN-BROKERS ACT (XXIII 
OF 1943)—Validity—If opposed to Art. 14 and 
19 (1) of the Constitution «8 3 
MADRAS PLACES OF PUBLIC RESOR 
ACT (II OF 1888)—Rules under—Rule 18, 
proviso—Scope and object of—Refusal to grant 
the exemptions under the proviso—When 
valid a 29 
MADRAS POLICE SUBORDINATE SER- 
VICE (DISCIPLINE AND APPEAL) RULES, 
1955 rules 4 and 15-—Power of Inspector- 
General of Police to enhance’ punishment 
inflicted on a Police Officer employed in the 
subordinate service—Direction by Government 
to ‘Inspector-General of Police to reconsider 
the case and award a higher punishment— 


Legality oe 5I 
MADRAS PREVENTION OF ADULTER- 
ATION ACT @II OF 1918) and: Madras 
Prevention of Adulteration Rules, Rule 37 (2) 
and Prevention of Food Adulteration Act 
XXXVII of 1954), Ss. 2 (9), 25 (2)—Rules 
nder—R. 2g—Effect of wi 67 














MADRAS PROBATION OF OFFENDERS 
ACT (III OF 1937), S. 12-A—Scope .. 55 
MADRAS RICE MILL LICENSING ORDER 
(1954), Cl. 2 (1)—“ No person ”—If include 
agent of licensee Le 76 


MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), S. 11 (1)—-Scope and 
validity—If opposed to Art. 19 (1) (g) of the 
Constitution of India—Provision as to complete 
closure of shop for on@ day in the week—What 
amounts to compliance with the provision. 56 


———Ss. 41 and 45—Prosecution of an em- 
ployer for failure to reinstate a dismissed em- 
ployee as per Commussioner’s order—Question 
as to legality of dismissal—If can be gone into— 
Finality of the order of Commissioner—Extent 
o ote 58 
MADRAS TOWN PLANNING ACT (VII 
OF 1920), S. 33—Acquisition of land under— 
Power if arbitrary—Constitution of India (1950) 
Art. 14—If offended as 6 


MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950), S. 125 and Madras District Muni- 
cipalities Act (V of 1920), Ss. 197 and 203— 
Application for approval of site for construction 
of a building—Grounds for refusal ‘ia 57 


MALABAR LAW—Lease—Lessee taking posses- 
sory mortgage from lessor of the leasehold 
property—Lease if gets merged ın the mort- 
gage . 2 
———Ottidar—Customary right of pre-emption 
—Nature of —When could be claimed .. 13 


MARKET—LICENSING OF—Ruight of Muni- 
cipality to license private markets—Shops in 
market-enclosure with separate entrances cap- 
able of being locked by the tenants withou- 
reference to the opening and closing of the 
market enclosure- lf shoulœ be excluded for 
purpose of licensing ia 25 
MINIMUM WAGES ACT (IX OF 1948), 
S. 20 (2) and (3)—Regulation by Government 

mponent parts of wages structure—If could 
be fixed under S. 20 (2)—Claum of employee 
for difference—Extent of—Power of statutory 
Spe to give directions “under $. 20 (3)— 
Scope o a 24 
MORTGAGE—Suit on—Claim for persoaln 
remedy barred as being beyond six years— 
Interest due on the morigage within six years 
before suit—If personal decree could be given 
in regard to such interest is 39 
MOTOR VEHICLES ACT (IV OF 1939), 
S. 44 (5) and R. 1394-A—Vahdity of~Delegation 
of powers under—If unconstitutional .. 56 
S. 64 (2)—-Power of State Transport 
Appellate Tribunal under—If could make 
interim orders of stay ii 12 


———S. 64-A and Madras Motor Vehicles 
Amendment Act (XXXIX of 1954), 5. 5— 
Repeal of S. 64-A-~Effect of—Order of Govern- 
ment subsequent to repeal—Validity—Order 
of State Government—-What amounts to— 
Order of Minister on file—If order of State 
Government—Scheme of executive process in 
passing of orders by Government—Explained. 4 
S. 96 (2)—Suit for damages in respect of 
accident—Vehicle insured—Insurance Company 
—When a peee pariy Ja 63 
PARTTIION A (IV OF 1893), S. 4— 
Object of ee 39 








PENAL CODE (XLV OF 1860) S. 21 (a) 
“ Officer”’—Chaser or Metal Examiner in 
the Railway Carriage Workshops at Aymer— 
Is an officer in pay of Government and so a 
public officer who can be tried under Prevention 
of Corruption Act (II of 1947) (S.C.) . 45 
——5S. 159—Affray—Offence of—What cons- 
titutes sy 68 
—S. 266—Offence in regard to weights and 
measures—Mens rea or » guilty sai SP 
Duty to oe of 60 


04-A-—Rash and negligent anving = 
Criminal Aal Applicability of the doctrine 
of res ipsa loquitur G 60 





+ 395 ~ope. Ce 2 46 
- 499—Exceptions 1 an ge o 
defamation—Caste panchayat finding a caste 


man guilty of immoral conduct and pub- 
lishing the same—lIf protected by the Exceptions 
—Interference by Gourt When justified. 71 
E of action—Amount due 
under a deposit—The depositor taking a pro- 
missory note for the amount due—If ekagas 
the character of deposit—Cause of action under 
the ori 1 deposit—When could revive. 33 
ourt-sale of mortgaged property in 
execution of a decree—Equipments in the 
building—If part of the building—Tests. 72 
ecree for maintenance—Charge created 
over certain properties—Mode of realisation— 
Sale of such charged properties in execution— 
Necessity for separate suit—Charge under 
decree of Court and charge under S. 100 of the 
Transfer of Property Act (IV of 1882)—Differ- 
ences in P 50 


Leave to appeal against order of acquittal 
—Delay in presentation of application for 
special leave—If could be excused—S. 5, Limi- 
tton Act—Applicability 59 
Parties to a suit agreeing to abide by 
the decision of the Court on the issues raised— 
Effect of—If any party could appeal against 
the decision in such a case 
Power of High Court to receive. papers 
during the vacation of the lower Courts— 
Extent of—Code of Civil Procedure (V of 1 73) 
24 and Madras Civil Courts Act (III of x 73 
13 : 

Suit compromised by baria Temni 
of compromise should conform to the subject- 
matter of the suit—Scope of rule 53 
‘Writ of certiorai—Order of an inferior 
tribunal vitiated by bias—What amounts to— 
Kinds of bias 64 
Writ of *certiorari—Public authority— 
Duty to decide questions affecting the right of 
subjects—Duty if should be under asy particular 
statute 34 
Writ of quo warranto—Who can *Claim— 
Person claiming if should have a pergonni 
interest ia 


PRESIDENCY SMALL CAUSE E 
ACT (XV OF 1882)—Garnishee order—Power 
to set aside ex parte order passed due to the 
failure of garnishee to appear ae 37 
PRESIDENCY TOWNS INSOLVENCY ACT 
(III OF 1909). S. 49—Applicability to pro- 

ceedings in winding up of companies 22 
PRESS AND REGISTRATION OF BOOKS 
ACT (XXV OF 1867), S. 3—Requirement as 
to the digclosure of the name of the printer and 


























o> 


PRESS & REGN. OF BOOKS AGI'—(Conia.} 


press on any printed material—Validity—If 
opposed to Article 19 (1) (a) of th® Constitution 
of India 60 


PREVENTION OF CRUELTY TO ANIMALS 
ACT (XI OF 1890), Ss. 2 G) 3-A and 6-A— 
‘ Animal ’—If includes birds—Prosecution under 
—When maintainable—Over-loading ducks in 
cramped space—Presumption of pain ae 
sufferin 
PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII OF 1954), Ss. 2 (1) (a), 10 (7) 
and 1 ffence under—What is A & 
S. 2 (j) and 25 (2) Rules under R. 2g— 
Effect of 67 


PREVENTIVE DETENTION—See Jen ammu and 
Kashmir Preventive Detention Act. 

(S.C.) . 61, 65 
ERPVENTION DETENTION ACT (IV or 
1950), S ‘a8 (3) and (4)—‘Forthwith’ and ‘ 
soon as’—Compliance with, (S.C.) .. on 


PROVINCIAL INSOLVENCY ACT (V OF 
1920)—-Rules under—Transfer of property— 
Act of insolvency—Creditor’s petition for adjudi- 
ecation—Rule 21 GY Notice to transferee— 
Necessity--Order of adjudication without notice 
—Validity—If void in tote 42 


RAILWAYS ACT’ (IX OF 1890), s. TI — 
Notice under—When required: e of Civil 
pee (V of 1908), ar 80-—Notice under— 
cope o 73 
REPRESENTATION OF THE PEOPLE act 
(XLIII OF 1951), Ss. 83 and 125, (3)—Inter- 
pretation of S. 83—‘ Circular ’--Meaning of— 

lection petition against ‘A’ to, set aside his 
election—Allegation that other candidates lke 
B and C committed corrupt Oe TER 
if can inquire into 7 


5 
SEA ene a ACT (VIII OF 1878), Ss. 19 
and g (2) and Imports and Exports (Control) 
Act Rs nit of 1947)—Fodder, gram and 
pollards or grain—Oats—If fodder or grain. 9 


SOCIETIES REGISTRATION ACT (XXI 
OF 1860), Ss. 5 to 8—Suit against a registered 
society—Form of—Liability of the chairman or 
secretary—If personal—Suit against them be 
their ean ara CORKS a 3 
SUCCESSION ACT X OF 192 
S. 265-—Notification by the Madras High h Court t 
under—Subordinate Judges—If could take cog- 
nisance of contentious proceedings II 
TANJORE TENANTS AND PANNAYAL 
PROTECTION ACT (XVI OF 1952), S. 13— 
Jurisdiction of Revenue Court—Scope of. 68 
TARIFF ACT (XXXII OF 193 aach. I, 
S. 15, item 63 (9) and (28)—Base-metals 
and articles made therefrom-—Iron or steel 
structures, fabricated, etc., for construction of 
buildings, etc.—What are a 66 
TORTS—Vicarious liability—-Master’s liability 
to third party for accident through servant’ 
negligence—Accident in the course of employs 
ment—What amounts to 
TRANSFER OF PROPERTY ACT av OF 
1882), S, roo—Charge under and charge under 
decree—Difference. 50 
U.P. POLICE REGULATION, CHAPTER XI, 
R. 1og—Penal Code (XLV of 1860); S. 395 
(5.C.) . 4 





U.P, TOWN AREA ACT (II OF 1914), S. 14 
1) (f)--Tax on circumstances and property— 
alidity of imposition. (S.C) .. 45 


WEST BENGAL RENT GONTROL ACT— 
Definition of “ prethisea’’. (5.0) .. 62 


WORKMEN’S COMPENSATION ACT (VIII 
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SUPREME COURT OF INDIA. 
(Criminal Apptllate Jurisdiction. ) 
PrusentT:—Vivian Boss AND N. CHANDRASEKHARA Aryar, JJ. 


Shambu Nath Mehra .. Appellant* 
v. l 
The State of Ajmer .. Respondent. 


Euidence Act (I of 1872), sections 101 and 106—Charge of offences under Preventicn 
of Corruption Adt (II of 1947), section 5 (2). and Penal Code (XLV of 1860), section 420— 
Charge ofeoblaining travelling allowance without actually travelling by second class-—-Burden 
of proof. 

The charge against the appellant was that he cheated the Government by dishonestly 
inducmg the Government to pay him Rs. 62-9-0 (second class fare) on account of travel- 
ding allowance for journeys performed on specified days. The State contented itself with 
proving taht no second class tickets were issued on the relevant dates at that station and, 
then eying on Illustration (b) to section 106 of the Evidence Act it contended that the 
burden of proving that the appellant did pay the second cass fares was on him. 

Held :—Section 106 of the Evidence Act is an exception to section 101 which lays the 
general rule that the burden of proof in a criminal case is on the prosecution and section 
106 is certainly not mtended to relieve it of that juty. Section 106 cannot be used to under- 
mine the well established rule of law that save in very exceptiònal class of cases, the burden 
is on the prosecutiun and never shifts. The prosecution cowid have proved that the guard 
-on duty did not issue vouchers or receipts for a second class journey to thé appellante The 
conviction of the appellant is not therefore sustainable in the circumstancgs. 


On appeal by special leave from the judgment and order dated the 2nd 
January, 1953 of the Judicial Commissioner’s Court at Ajmer in Criminal Appeal 
No. 8 of 1952 arising out of the judgment and order dated the 4th January, 1952 
of the Court of Sessions Judge at Ajmer in Criminal Appeal No. 300 of 1951. 

B. P. Berry and B. P. Maheshwari, Advocates, for the Appellant. 

C. K. Daphtary, Solicitor-General of India (Porus A. Mehta and P. 
G. Gokhale, Advocates, with him), for the Respondent. 

The Judgment of the Court was delivered by 

Bose, {.—The appellant, S. N. Mehra, a Camp Clerk in the office of the 
Divisional Engineer, Telegraphs, Ajmer, has been convicted of offences under 





* Crd, No. 65-0f 1954 rath March, 1956. 
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section 420 of the Indian Penal Code and section 5 (2) of the Prevention of Cor- 
ruption Act, 1947 (Act IT of 1947). He was sentenced to two years’ rigorous 
imprisonment and a fine of Rs. 100 on each count. The substantive sentences 
are concurrent. 

The substance of the offences for which he was convicted lay in obtaining 
sums totalling Rs. 23-12-0 from Government as T. A. for twoe journeys, one 
from Ajmer to Abu Road and the other from Ajmer to Reengus. The money 
represents the second “class railway fare for these journeys. The allegation 
against him is that either he did not travel at all between those places on the 
relevant dates, or, if he did, that he did not pay the fare. 

He appealed to the Sessians Judge at Ajmer and was acquitted. The 
State filed an appeal against the acquittal to the Judicial Commissioner of 
Ajmer. The learned Judicial Commissioner accepted the appeal and remanded 
the case for retrial before a Special Judge because, by reason of certain amend- 
ments in the law, only a Special Judge could try an offence under section 5 (2) 
of the Prevention of Corruption Act at the date of the remand. 

The appeal here raists certain questions about sanction which we do not 
intend to discuss because, in our opinion, the evidence adduced does not justify 
a retrial as no conviction for those two offences could be based on it. 

It was first alleged that the appellant did not travel at all on the relevant 
dates and that the burden of proving that he did was on him. 

We do not think this issue arises because the charge*assumes that he did 
travel and there is no evidence before us to justify even a prima facie in- 
ference that he did not. The charge runs— 

“That you, on or about ete -. wo. 0... eee eee ee cheated the Government........ by dis- 
honestly inducing the Gove nment to pay you Rs. 62-90 on account of T.A. for the journeys 
performed on the above-mentioned days.......-........000- a 

There is no suggestion that the journeys were not performed ‘and only 
purported to be;*and it would be unfair to permit the State to go back on what 
it said in the charge at this stage, especially after the appellant has entered on 
his defence and virtually admitted that he did travel on those dates’; in any 
case, he has not denied the fact and that would naturally operate to his dis- 
advantage if the prosecution were to be allowed to change its position in this 
way. We must therefore accept the fact that he did travel as alleged on the 
relevant dates, and the only question that remains is whether he paid the 
second class fares which he later claimed, and obtained, from Government as 
T.A. for those journeys. 

The only proof that is adduced in support of the allegation that he did 
not is that no second class tickets were issued at Ajmer on the relevant dates 
either for AbueRoad or for Reengus. This is proved by the Booking Clerk Ram 
Dayal, P.W. 4. But the same witness proves that tickets are not always issued 
and that passengers can pay the fare on the train; also, if the second class 
is fully booked no further tickets are issued till the arrival of the train. In that 
case, passengers sometimes buy a third class or an inter class ticket and then 
pay the difference to the conductor or guard of the train if they are able to find 
second class accommodation when the train arrives. There is no proof that one 
or other of these courses was not followed on the dates with which we are con- 
cerned. The railway registers and books would show whether or not any such 
payments were made on those dates and the State could have proved the absence 
of such payments as easily as it was able to prove, from the same gprt of mate- 
rial, that no second class tickets were issued. Instead of doing that, the State 
contended itself with saying that no second class tickets were issued and, then 
relying on lustration (b) to section 106 of the Evidence Act, it contended that 
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the burden of proving that the accused did pay the second class fares was on 
him. 

Ilustfation (b) runs thus: 

“A ıs charggl with travelling on a railway without a ticket. The burden of proving 
that he had a itcket is on him”, 
But this is onty an illustration and must be read subject to the section itself 
and cannot travel beyond it. The section rnns— 

“When any fact 1s especially within the knowledge of any person, the burden of proving 
that fact ıs on him’. 
The stress, in our opinion, is on the word ‘‘especially’’ 


Section 106 is an exception to section 101.° Section 101 lays down the 
general rule about the burden of proof. 

“Whoever dest.es any Court to give judgment as to any legal right or liabiity dependent 
on the existence of facts which he asserts, must prove that those facts exist’. 
Tllustration (@) says— . 

“a desires a Court to give judgment that B shall be punished for a crime which 4 says 
B has committed. 

A must prove that B hag committed the crime’ 


This lays down the general rule „that in a criminal case the burden of 
proof is on the prosecution and section 106 is certainly not intended to relieve 
it of that duty. On the contrary, it is designed to meet certain exceptional 
eases in which it would be impossible, or at any rate disproportionately diff- 
cult, for the prosecution to establish facts which are ‘‘especially’’ within the 
knowledge of the accused and which he could prove without difficulty or incon- 
venience. The word ‘‘especially’’ stresses that. It means facts that are pre- 
eminently or exceptionally within his knowledge. If the section were to be in- 
terpreted otherwise, it would lead to the very startling conclusion that in a 
murder case the burden lies on the accused to prove that he did not commit the 
murder because who could know better than he whether he did or did not. It 
js evident that that cannot be the intenfion and the Privy Council has twice 
refused té construe this section, as reproduced in certain other Acts outside 
India, to mean that the burden lies on an accused person to show that he did 
not commit the crime for which he is tried. These cases are Attygalle v. Em- 
peror and Seneviratne v. R? 

Illustration (b) to section 106 has obvious reference to a very special 
type of case, namely, to offences under sections 112 and 118 of the Indian Rail- 
ways Act for travelling or attempting to travel without a pass or ticket or with 
an insufficient pass, ete. Now if a passenger is seen in a railway carriage, or 
at the ticket barrier, and is unable to produce a ticket or explain his presence, 
it would obviously be impossible in most cases for the railway to prove, or even 
with due diligence to find out, where he came from and where he is going and 
whether or not he purchased a ticket. On the other hand, it would be compa- 
ratively simple for the passenger either to produce his pass or ticket or, in the 
case of loss or of some other valid explanation, to set it out; and so far as proof 
is concerned, it would be easier for him to prove the substance of his explana- 
tion than for the State to establish its falsity. 

We recognise that an illustration does not exhaust the full content of the 
section which it illustrates but equally it can neither curtail nor expand its 
ambit; and if knowledge of certain facts is as much available to the prosecution, 
should “it choose to exercise due diligence, as to the accused, the facts cannot be 
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said to be ‘‘especially’’ within the knowledge of the accused. This is a section 
which must be considered in a commonsense way; and the balance of conve- 
nience and the disproportion of the labour that would be involved în finding 
out and proving certain facts balanced against the triviality gf the issue at 
stake and the ease with which the accused could prove them, are all matters 
that must be taken into consideration. The section cannot be sed to under- 
mine the well established rule of law that, save in a very exceptional class of 
case, the burden is on*the prosecution and never shifts. 

Now what is the position here? These journeys were performed on 
Sth September, 1948 and 15th September, 1948. The prosecution was launched on 
19th April, 1950, and the appellant was called upon to answer the charge on 
9th March, 1951; and now that the case has been remanded we are in the year 
1956. The appellant, very naturally, said on 27th April, 1951, two and a half years 
after the alleged offences: 

“bt 1s humanly impossible to give accurate explanations for the jouneys in question 
after such a lapse of time”. 

And what of the prdsecution? They have their registers and books, both 
of the railway and of the department in which the appellant works. They ara 
in a position to know and prove his official movements on the relevant dates. 
They are in a position to show that no vouchers or receipts were issued for a 
second class journey by the guard or conductor of the trains on those days. 
This information was as much within their ‘‘especial’’ krrowledge as in that of 
the appellant; indeed it is difficult to see how, with all the relevant books and 
other material in the possession of the authorities, these facts can be said to be 
within the ‘‘especial’’ knowledge of the appellant after such a lapse of time 
however much it may once have been there. It would, we feel, be wrong to 
allow these proceedings to continue any longer. The appellant has been put 
upon his trial, the prosecution has had full and ample opportunity tè prove its 
case and it can gertainly not complain of want of time to search for and pre- 
pare its material. No conviction could validly rest on the material so far pro- 
‘duced and it would savour of harassment to allow the continuanceeof such a 
trial without the slightest indication that there is additional evidence available 
which could not have been discovered and produced with the exercise of dili- 
gence at the earlier stages. 

We set aside the order of the Judicial Commissioner and restore tha 
order of the Sessions Judge acquitting the appellant on both counts of the 
eharge framed against him. 

—— Appeal allowed. 
SUPREME COURT OF INDIA. 
` (Criminal Appellate Jurisdiction. ) 


Present :— Vivan Bose, B. P. SINHA, SYED JAFER Imam anp N. CHANDRA- 
SEKHARA ÅIYAR, JJ. ° 


Ram Krishan .. Appellant* 
v. 
The State of Delhi .. Respondent. 


Prevention of Corruption Act (II of 1947), section 5 (1) (d)—Gist of offence under— 
Railway servant—If a public servant—Retlways Act (IX of 1890) (as amended by Act (XVII 
of 1955), section 137—Offences committed in the course of trap organiked by police—If cal! 
for lenient sentence. s 

It is not necessary for an offence under clause (d) of section 5 of the? Prevention of 
Corruption Act to prove all the ingredients of offence under the Penal Code. Sections 
E EA e Sek eae Se e E a A 


* Cri.A. Nos. 43 and 44 of 1954- g'h Maich, 1956. 
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161 and 162. It is enough if by abusing his position as a public servant 
a man obtains for himse'f any pecuniary advantage entirely irrespective of motive or reward 
for showing, favour or disfavour. It cannot he contended that the offence under clause (d) 
does not come with in the meaning of “bribery”. 

As a result gf the amendment by Act (XVII of 1955) of section 137 of the Railways Act 
all railway servants have become public servants not only for the limited purposes of Chapter 
IX of the Pena eCode but also generally. In any event Railway Servants are public servants 
under the Prevention of Corruption Act, 

Whatever the ethics of the question might ba there is no wargant for the view that the 
offences committed ın the course of traps are less grave and call only for lenient or nominal 
sentences. 

(Appeals by special leave from the judgment and order dated the 23rd Oc- 
tober, 1953, of the Circuit Bench of the Punjab High Court at Delhi in Criminat 
Appeal No. 24-D of 1953 arising out of the judgment and order dated the 26th 
August. 1953, of the Court of Special Judge, Delhi, in Corruption Case No. 10 
of 1953). . ~ 

Jai Gopal Sethi, Senior Advocate, (Naunti Lal, Advocate, with him) for 
the Appellants in Cr. A. No. 48 of 1954. i 

Pritam Singh Safeer, Advocate, for the Appellant in Cr. A. No. 44 of 
1954. 

C. K. Daphtary, Solicitor-General, of India (Porus A. Mehta, H. R. Khan- 
na and P. Œ. Gokhale, Advocates, with him) for the Respondent in both ap- 
peals. š 

The Judgment of the Court was delivered by 

Chandrasekhara Aiyar, J.—Ram Kishan, the first appellant in Crimi- 
nal Appeal No. 43, is a partner-proprietor in the firm of Kundan Lal Raja Ram 
of Saharanpur. Prem Chand, the second appellant, is a partner in the firm of 
Narain Prasad and Prem Chand in the same place. The appellant, Gian Chand, 
is the mufim of a firm called Lekh Raj Shambhu Nath. Some of the Saharan- 
pur merchants, including the three firms, were suspected of exporting potatoes 
at concessional rates on false declarations or certificates that they were seed 
potatoes.e Police investigation was proceeding in this connection at Saharan- 
pur in October, 1951. Madan Lal, Railway Section Officer, examined as P.W. 
4 in the case, was deputed by the Railway Department to assist the Special 
Police Establishment in the investigation. Labhu Ram, Railway Parcels clerk in 
the Railway at Saharanpur, was deputed by the Station Master to help the 
Police party. 

It is alleged by the prosecution that during the progress of the investiga- 
tion, and after the houses and shops of the accused persons had been searched,’ 
Ram Kishan took Labhu Ram aside and proposed that the three firms would 
be prepared to pay Rs. 2,000 if the case was hushed up and that Madan Lal was 
to be sounded. Madan Lal refused to have anything to do with such a pro- 
posal, but as the accused persisted in their offer, it was ultimately decided that 
a trap should be laid for them at Delhi in MadaneLal’s house. It is unneces- 
sary to narrate in detail the steps taken in connection with this plan. The trap 
succeeded. The three accused and Labhu Ram were at Delhi on the morning 
of the 29th December and an increased sum of Rs. 5,000 was paid in the shape 
of currency notes to Madan Lal by Ram Kishan while two police officers and a 
Magistrate were hearing the conversation from an adjoining room and saw the 
payment through a hole in the door. 

The appellants were charged under section 120-B of ‘the Indian Penal 
Code for criminal conspiracy to cause the offence of criminal misconduct 
punishable under section 5 (2) of Prevention of Corruption Act (IT of 1947), to 
be committed by Madan Lal, one of the prosecution witnesses. They also stood 
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charged with an offence under the same section read with section 116 of tha 
Indian Penal Code for abetting the commission of criminal misconduct by the 
said Madan Lal by paying him a sum of Rs. 5,000 by way of illegab gratifica- 
tion, which offence was, however, not committed by him. 


The Special Judge, Delhi, who tried the case, found the appellants guilty 
under both heads of charges. He sentenced Ram Kishan toethree months’ 
rigoreus imprisonment and a fine of Rs. 5,000; Prem Chand and Gian Chand to 
two months’ rigorous 4mprisonment and a fine of Rs. 1,000 each. He did not 
separately convict or sentence the accused under the head of criminal con- 
spiracy. The High Court reduced the sentence on Gian Chand to the term of 
imprisonment already undergone and a fine of Rs. 500. 


There is no dispute that the amount was actually paid to Madan Lal 
even though he said he could do nothing to help the appellants, who begged 
him somehow to help them out of the impending prosecution. Evidence hag 
also heen given by the Magistrate and the police officers about the talk and thd 
lower Courts have found on the evidence of Madan Lal and Labhu Ram and the 
eavesdroppers that Rs. 5;000 was offered as a bribe and not as compensation 
money in settlement of the amounts legitimately due to the Railway. 


An attack against the concurrent findings of fact being wholly futile in 
the circumstances, Mr. Sethi, for the appellants in Criminal Appeal No. 43 of 
1954, raised some questions of law on their behalf. His first point was that 
section 5 (2) of the Prevention of Corruption Act (II of 1947), under which the 
accused were charged and convicted was inapplicable to the facts. His second! 
point was that Madan Lal was not a ‘‘public servant’’ within the meaning of 
the Act and hence the charge was unsustainable. He urged as his third point 
that trap cases of this kind must be sternly discouraged and deprecated by the 
Courts, inasmuch as opportunities for the commission of offences should not be 
deliberately created so that people who yield to the temptations of* ordinary 
human nature might be punished as criminals; in other words, crimes com- 
ee under such circumstances should be regarded only as venial and not 

einous. ° 


To appreciate the first contention it is necessary to pay attention to the 
language of section 5 of the Prevention of Corruption Act, which is in thesd 
terms -— 

“S. 5 (1) A public servant is said to commit the offence of criminal misconduct in the 
discharge of his duty. — 

(a) if he habitual"y accepts or obtains or agrees to accept or attempts to obtain from 
any person for himself or for any other person, any gratification (other than legal remunera— 
tion) as a motive of reward such as is mentioned in section 161 of the Indian Penal Code or 

(b) if he habitually accepts or obtains or agrees to accept or attempts to obta'n for 
himself or for amy other person any valuable thing without consideration or for a considera- 
tion which he knows to be inadequate from any person whom he knows to have been or to 
be or to be likely to be concern@d in any proceeding or business transacted or about to be 
transacted by him or having any connection with the official functons of himself or of any 
public servant to whom he is subordinate er from any person whom he knows to be interested 
in or related to the person so concerned or 

(c) if he dishonestly or fraudulently misappropriates or otherwise converts for his own 
use any property entrusted to him or under his control as a public servant or allows any other 
person so to do, or ° 

(d) if he by corrupt or illegal means or by otherwise abusing his position as a public 
servant, obains for himself or for any other person any valuable thing or pecuniary advantage. 

(2) Any public servant who commits criminal misconduct in the discharge of bis duty 


shall be punishable with imprisonment for a term which may extend to seven years, or with 
fine, or with both, 
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(3) In any trial of an offence punishable under sub-section (2) the fact that the accused 
person or any other person on his behalf is in possession for which the accused person cannot 
satisfactorily account of pecuniary resources or property disproportionate to his known 
sources of income may be proved and on such proof the Court shall presume unless the con- 
trary is proved ¢hat the accused person is guilty of criminal misconduct in the discharge of 
his official duty and his conviction therefo: shall not be invalid by reason only that it is based 
solely on such pr@sumption. 

(4) The provisions of this section shall be in addition to and not in derogation of, any 
other law for the time being in force and nothing contained here: shall exempt any public 
servant from any proceeding which might, apart from this section, be instituted against him”. 


The object of the Act as set out in the preamble is to make more 
effective provision for the prevention of bribery and corruption. A new offenca 
of criminal misconduct by a public servant is created by section 5 and under 
sub-section (2) it is made punishable with imprisonment for a term which 
may extend to seven years or with fine or with both. The offence is of 
four kinds or categories. Bribery as defined in sectidn 161 of the Indian Penal 
Code, if it is habitual, falls within clause (a). Bribery of the kind specified in 
section 165, if it is habitual, is comprised in clause (b). Clause (c) contem- 
plates criminal breach of trust by a public servant and the wording takes us to 
section 405 of the Code. It is with clause (d) that we are really concerned in 
the present case. . 

It was argued that the intention of the Act was to create by means of 
clause (d) an offence different from a single act of bribery and that it can come 
into play only when there is no offer to give and acceptance of a bribe by a 
public servant. Before it can be made applicable there must be proof, it was 
said, that the public servant adopted corrupt or illegal means and thereby 
obtained for himself or for any other person any valuable thing or pecuniary 
advantage. To force a bribe out of an unwilling person is different from the 
acceptance*of a bribe from a voluntary giver and that before a charge under 
section 5 (1), sub-clause (d) could be sustained, there must be threat or induce- 
ment, or promise proceeding from the public servant or duréss or extortion 
practised by him to obtain the pecuniary advantage. This argument proceeds 
upon the footing that the Act seeks to create and creates an independent offence 
distinct from simple bribery. In one sense, this is no doubt true but it does 
not follow that there is no overlapping of offences. We have primarily to look 
at the language employed and give effect to it. One class of cases might arise 
where corrupt or illegal means are adopted or pursued by the public servant to 
gain for himself a pecuniary advantage. The word ‘‘obtains’’, on which much. 
stress was laid does not eliminate the idea of acceptance of what is given or 
offered to be given, though it connotes also an element of effort on the part of 
the receiver. One may accept money that is offered, or solicit payment of a 
bribe, or extort the bribe by threat or coercion; in each case, he gbtains a pecu- 
niary advantage by abusing his position as a public servant. The ‘word 
‘obtains’ is used in sections 161 and 165 of the Penal Code. The other words 
“‘corrupt or illegal means” find place in section 162. Apart from ‘‘corrupt and 
illegal means’’, we have also the words ‘“‘or by otherwise abusing his position 
as a public servant’’. Ifa man obtains a pecuniary advantage by the abuse of 
his position, he will be guilty under sub-clause (d). Sections 161, 162 and 163 
refer to a motive or a reward for doing or forbearing to do something, showing 
favour or disfavour to any person, or for inducing such conduct by the exercise 
of pergonal influence. It is not necessary for an offence under clause (d) to 
prove all this. I+ is enough if by abusing his position as a public servant a man 
obtains for himself any pecuniary advantage, entirelv irrespective of motive or 
reward for showing favour or disfavour. To a certain extent the ingredients 
of the two offences are common, no doubt. But to go further and contend that 
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the offence as defined in clause (d) does not come within the meaning of 
bribery ig to place too narrow a construction on the sub-clause. A speedy dis- 
posal of corruption cases by special Courts, the benefit of investigationeby higher 
police authorities are some of the provisions intended for the protection of 
public servants prosecuted under the Act while they are subjected also to in- 
creased disabilities, namely, a longer term of imprisonment as pwnishment and 
the application of the presumption referred to in sub-clause (3). 


In support of thé contention that Madan Lal was not a ‘‘public servant’’, 
reference was made to section 187 of the Indian Railways Act. Under the Act 
as it stood before it was amended by Act XVII of 1955, every railway servant 
was deemed to be a public servant only for the purposes of Chapter IX of the 
Indian Penal Code and it was provided by sub-clause (4) that 

“Notwithstanding anything in section 21 of the Indian Penal Code a railway servant 


shall not be deemed to be a public servant for any of the purposes of that Code except those 
mentioned in Chapter IX”. ° 


The amended sub-clause (1) is in these terms. 

“Every railway servant not being a public servant as defined in section 21 of the Indian 

Penal Code skall be deemed to be a public servant for the purposes of Chapter IX and sectiore 
409 of that Code”. 
Sub-section (4) has now been omitted. „The Prevention of Corruption Act 
provides by section 2 that ‘‘For the purposes of this Act, ‘publie servant’ meang 
a public servant as defined in section 21 of the Indian Peng] Code’’. The result 
is that before the amendment, railway servants were treated as publie servants 
only for the purposes of Chapter IX of the Indian Penal Code but now as the 
result of the amendment all railway servants have become public servants not 
only for the limited purposes but also generally. In any event, they are public 
servants under the Prevention of Corruption Act. 

Tt has been stated already that a trap was laid for catchingethe appel- 
lants and this circumstance, according to the learned counsel for the appellants, 
should be taken into account in the matter of sentence. In this connection, our 
attention was invited to the well-known and weighty observations,of Lorg 
Goddard, C.J., in Brennan v. Peek; where his Lordship expressed the hope that 

“the day is far distant when it will become a common practice in this country for police 

officers to be told to commit an offence themselves for the purpose of getting evidence against 
someone; if they do commit offences they ought also to be convicted and punished, for the 
order of their superior would afford no defence.” 
While there is much to be said in support of the opinion expressed 
by the learned Chief Justice, it cannot be laid down as an absolute rule that 
the laying of traps must be prohibited on the ground that by so doing we hold 
out an invitation for the commission of offences. The detection of crime may 
become difficult if intending offenders, especially in cases of corruption are not 
furnished opportunities for the display of their inclinations and activities. 
Where matters go further and the police authorities themselves supply the 
money to be given as a bribe, severe condemnation of the method is merited, 
asin Rao Shiv Bahadur Singh and another v. The State of Vindhya Pra- 
desh? See also Ramjanam Singh v. The State of Bihar” But whatever the 
ethics of the question might be there is no warrant for the view that the offences 
committed in the course of traps are less grave and call only for lenient or nomi- 
nal sentences. s 

For the appellant in the connected Appeal No. 44 it was urged by hig learn- 
ed counsel that he was only a munim of a firm and not a partner orea proprietor 
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as the other appellants and that it could not be stated of him that he was inte- 
rested in giving or attempting to give any bribe for hushing up the case. There 
is, howevét, the clear and definite evidence of Labhu Ram that Gian Chand 
came along with the appellants to him when the talk about the bribe took 
place. He says that on the morning of the 29th December, 1951, the three ` 
accused who were staying at the Coronation Hotel, Delhi, told him that they 
had amongst themselves collected Rs. 5,000 to be paid to Madan Lal and that 
in the house of Madan Lal all the three accused one by one made request to 
Madan Lal to hush up the potato case pending against them. This is corrobo- 
rated by Madan Lal who states that all the three accused said that the money 
had been subscribed by them jointly and requested him to accept the same and 
get the case withdrawn. The case of Gian Chand does not stand on any diff. 
ent footing from that of the other appellants. 

The convictions and sentences are confirmed and the appeal will stand 
rejected. ° 


Appeals dismissed. 


SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction. ) 


Present :—B. P. Swe, Syan Jarmen Imam AnD N. CHANDRASEKHARA 
AIYAR, Jd. ° 


Wasim Khan .. Appellant* 
v. 
The State of Uttar Pradesh .. Respondent. 


Evidence Act (I of 1872) Section 114—Person found in possession of stolen goods 
recently lof in a robbery—Presumption of guilt, 

Recent possession of property of a deceased, in circumstances clearly indicating that he 
had been murdered and robbed would suggest that not only the possessor of the property 
was a thief or a receiver of stolen property but that it also indicated that he was guilty of a 
more aggravated crime which had connection with the theft. 

(On appeal by special leave from the judgment and order dated the 26th 
September, 1955, of the Allahabad High Court (Lucknow Bench) in Criminal 
Appeal No. 195 of 1955 and Capital Sentence No. 17 of 1955 arising out of tha 
judgment and order dated the 11th April, 1955, of the Court of the Sessions 
Judge at Bahraich in Criminal S.T. No. 9 of 1955.) 


D. R. Prem, Senior Advocate for the Appellant. 
K. B. Asthana and C. P. Lal, Advocates for the Respondent. 


The Judgment of the Court was delivered by 7 

Imam, J.—The appellant was sentenced to death for the murder of one 
Ram Dulary. He was also sentenced to seven ‘years’ rigorous imprisonment 
for having robbed the murdered man of his goods. He was tried along with 
two other persons, who were acquitted, by the Sessions Judge of Bahraich. 
All the four assessors, who attended the trial, were of the opinion that the 
appellant was guilty. The High Court of Allahabad affirmed the conviction and 
the sentence and this appeal is by special leave. 

Certain facts have been proved beyond all doubt. Indeed, the most im- 
portat of them are admitted by the appellant in his statement under section 
342 of the Code of Criminal Procedure when examined in the Court of Sessions. 
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It has been established by the evidence in the case that the deceased Ram 
Dularey, a shop-keeper of Jarwal, had gone to Lucknow to purchase goods for 
his shop. On his return journey, he got down from the train at Jarfal Road 
Station on the 2nd of July, 1954, at about 9-30 p.m. He had with him articles 
consisting of a box, a balti, a gunny bag, jholas and other things. Shortly there- 
after, he engaged the appellant’s cart to take him and his goods éo his village. 
Two other persons also got in to the cart. The appellant was driving the cart. 
Neither the deceased mor the articles, which were with him, nor the cart even 
reached Jarwal. In the morning, Ram Dularey’s body was found near a bridge 
in close vicinity of Jarwal. Inforrsation was sent to the police who commenced 
investigation and their enquiries led them to the appellant, who was arrested 
on the 6th of July, 1954. The appellant gave the key of his kothri to the police 
with which it was opened. From the kothri numerous articles were recovered, 
including a big knife Ex. 20 with blood-stains, a dhoti Ex. 3, a box Ex. 9, 
a balti Ex. 1, a chadar Ex. 2, a gunny bag Ex. 13 and a jhola Ex. 24. It is not 
necessary to give the details of the other articles recovered. The knife was sent 
to the Chemical Examiner, along with the dhoti. Although minute blood-stains 
were detected on the knife, they were not sufficient to enable a comparison in 
a blood group test. No blood was discovered on the dhott. The dhoti Ex. 3, the 
box Ex. 9, the balti Ex. 1, the chadar Ex. 2, the gunny båg Ex. 13 and the jhola 
Ex. 24 have been identifled as belonging to the deceased Ram Dularey. 


When examined under section 342 of the Code of Cuiminal Procedure by 
the Sessions Judge, the appellant stated that the deceased Ram Dularey had; 
asked him to take his goods in his cart and it was agreed that Rs. 2 would be 
paid as the fare. The appellant took the deceased on his cart with his goods 
ineluding the box Ex. 9. Two other men were also in the cart who got down 
at the Sugar Mill gate at the Railway Station. At the Raduayan Bridge three 
men enquired if Ram Dularey was in the cart. Ram Dularey resportded and 
got down from the cart asking the appellant to halt his cart at Jarwal Bazar 
Bridge, where he ‘waited for the deceased until 4 a.m., but the deceased did not 
turn up. As the appellant did not know the house of the deceased ine Jarwal 
Bazar, he took the dead man’s goods in his cart to his own house as his buffaloes 
were very hungry. To the quuestion as to whether any article of the deceased 
was recovered from his house by the police, the anpellant stated that he handed 
over to the police all the property of the deceased which he had locked in the 
kothri. He asserted that he had told the people in his village as well as the 
Mukhia that he would hand over the property to its owner when he came to 
take it. Concerning the knife, he disowned its ownership and could not say 
how it came to be found in his house. Sofar as the dhots Ex. 3is concerned, 
the appellant claimed it as his. 

On behalf ef the appellant, it was urged that the evidence in the case 
was insufficient to establish any of the charges framed against him. In the 
alternative. it was suggested, “that as the co-aceused of the appellant had been 
acquitted the latter could not be convicted of the offenes of murder by the 
application of the provisions of section 34 of the Indian Penal Code in the 
absence of proof that any act of his caused the death of Ram Dularey. Tt was 
also submitted that no question was put by the Sessions Judge to the appellant 
when he was examined under section 342 of the Code of Criminal Proeeduye_ 
concerning the act of murder or robbery. 


We have examined the statement of the appellant recorded under stction 
342 of the Code of Criminal Procedure by the Sessions Judge. At the very com- 
mencement of the record of that statement, the Sessions Judge read out the 
appellant’s statement under section 342 of the Code of Criminal Procedure 


. 
e 
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before the Committing Magistrate and enquired whether it was correct, to which 
the appellant replied in the affirmaive. The statement of the appellant before 
the Magistrate is admissible under section 287 of the Code of Criminal Proce- 
dure. The Magistrate pointedly asked the appellant as to whether he along 
with the other’ accused murdered Ram Dularey and had taken his property to 
which the appellant replied in the negative. It was not necessary for the Ses- 
sions Judge to specifically repeat the same when the appellant admitted his 
statement before the Committing Magistrate as correct when read out to him. 
Apart from this, when the statement of the appellant to the Sessions Judge is 
read as a whole, it clearly shows that the appellant knew what the accusation 
against him was and he offered an explanation for the disappearance of Ram 
Dularey from his cart and for his possession of the deceased’s goods. There is 
no justification for supposing that there had been any prejudice caused to the 
appellant on account of improper or insufficient recording of his statement by 
the Sessions Judge under section 342 of the Code of Criminal Procedure. 


On the facts proved beyond question it is clear that the last time the 
deceased was seen alive was in the company of the’ appellant and two other 
persons when the cart started for Jarwal and his goods were on that cart. 
There is, however, no evidence as to what happened in the course of the journey. 
Concerning that we have only the statement of the accused. The evidence 
next establishes that after the cart started, next morning, the 3rd of July, the 
dead body of Ram Drflarey was found not far from Jarwal. His goods had dis- 
appeared and some of them at any rate were found in the possession of the ap- 
pellant on the 6th of July. 


The real question is whether the evidence in the case establishes that 
the appellant murdered and robbed Ram Dularey. The evidence is circum- 
stantial. *Before we deal with that evidence, it is necessary to consider how far 
recent possession of property of a deceased, in circumstances glearly indicating 
that he had been murdered and robbed, would suggest that not only the 
possessoreof the property was a thief or ‘a receiver of stolen property, but that 
it also indicated that he was guilty of a more aggravated crime which had 
connection with the ‘theft. In the case of The Emperor v. Sheikh Neamatulla* 
Sir Lawrence Jenkins had the occasion to examine this question. After refer- 
ring to section 114 of the Evidence Act, he quoted the following passage from 
‘Wills on Circumstantial Evidence: 


“The possession of stolen goods recently after the loss of them may be indicative not 
merely of the offence of larceny, or of receiving with guilty knowledge but of any other more 
aggravated crime which has been connected with theft. This particular fact of presumption 
commonly forms also a material element of evidence in cases of murder; which special appli~- 
cation of it has often been emphatically recognized”. 


In the case of Queen-Empress v. Sami and. Another? at page 432, the learned 
«Judges of the High Court observed: 


“Under these circurnstances and in the absence of any explanation the presumption 
arises that any one who took part in the robbery also took part in the murder. In cases in 
which murder and robbery have been shown to form parts of one transaction, it has been 
héld that recent and unexplained possession of the stolen property while it would be pre~ 
sumptave evidence against a prisoner on the charge of robbery would similarly be evidence 
against him on the charge of murder. All the facts which tell against the appellant, es- 








1. (1918) 17 G.W.N. 1077. 2, (1890) ILL.R. 13 Mad. 426. 
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pecially his conduct indicating a consciousness of guilt, point equally to the conclusion that 
he was guilty as well of the murder as of the robbery.............. n 


In the case of Emperor v. Chintamani Shahu the opinion was expressed that 
“the possession of stolen goods recently after the loss of them may be indicative not 

merely of the offence of larceny or of receiving with guilty knowledge but of any other more 

aggravated crime which has been connected with the theft; this particular fact of presump- 

tion forms also a material element of evidence in the case of murder”. — 

A similar view seems tẹ have been taken in the case of In re Guli Venkataswamy? 

as well as in the case of Ramprashad Makundram Rajput v. The Crown’ 


In the present case it is established beyond doubt that the deceased travelled 
with his goods with the appellant on his bullock-cart. He should have reached 
his destination Jarwa] in the course of the night. He never got there. Obvi- 
ously, he was murdered on his way home. On the appellant’s own statement, 
he and the deceased were alone in the cart after the other two persons had got 
off the cart at the Sugar Mill gate. Thereafter the deceased was never seen 
alive by any one. He was found murdered. The appellant was found in 
possession of the deceased’s goods three days afterwards. The appellant made 
no effort to trace the whereabouts of the deceased or lodge information of hig 
disappearance from the bullock-cart. The appellant has told the Court that some 
people called the deceased while the cartewas on its journey and the deceased 
told him to wait for him at a certain place. He waited until 4 a.m. but the 
deceased never turned up. This should have aroused bis suspicions and he 
should have informed the police or someone in authority about it. He says he 
informed the Mukhia and all the people about it. Neither the Mukhia nor anyone 
has been examined by the appellant to support his story. Reliance was placed 
on the statement of Iftikhar Ahmad P.W. 7, who spoke of a rumour in the 
village that the appellant had brought the property of a man on his cart who. 
had gone away and that this rumour had been spread by the appellant. It ia 
clear, however, that the witness was not speaking of this from his personal 
knowledge and his statement is not legal evidence. On the other hand, if really 
the appellant had spread such a rumour there is no adequate explanation for his 
failure to inform the authorities. He knew he was in possession of a large 
number of articles belonging to the man who had hired his cart but had dis- 
appeared in very strange circumstances. In addition, there is no explanation 
for his possession of a big bloodstained knife, a weapon which if used againt the 
deceased, could have caused the injuries found on him. It ig true that the blood 
stains were minute and have not been established to be of human blood. The ap- 
pellant. however, denied that the knife belonged to him, and has not explained ag 
to how it came to be in his possession. It is impossible to believe his story that 
he waited until 4 a.m. for the deceased to return. The cart had started from 
Jarwal Road Station at about 10 p.m. It could not have been more than a 
counle of hours later that the deceased left the cart. To wait from that time 
until 4 a.m. at a place not far from Jarwal itself appears to be a fantastic story. It 
is true that none of the clothes of the appellant were found to be blood-stained, ag 
they should have been, if he had participated in the murder, having regard to 
the nature of the injuries on the deceased. These clothes were not seized until 
the 6th July, some three days later, and the avnellant could have removed all 
traces of blood stains from his clothing in that time. 


The appellant was convicted of the offences of murder and robbery by the 
Sessions Judge by the application of section 34 of the Indian Pendal eCode. 





1, AIR, 1920 Cal. 979, M.L.J.96: A.T.R. 1950 Mad. 309. 
-. LL.R. (1930) Mad. r1r1g: (1950) 1 3. A.LR. 1949 Nag. 277. 
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The charge framed, however, was one of murder and robbery and there was no 
mention of these offences having been committed in the furtherance of a com- 
mon interfion. The High Court, however, found thatthe appellant along with 
two others coymitted these offences and they shared in the goods robbed. On 
this finding, even if the co-accused of the appellant were acquitted, the appel- 
lant could be eonvicted by the application of the provisions of section 34 of the 
Indian Penal Code. The charge framed against the:appellant was for murder 
and robbery and the only question to be decided was whether the evidence was 
‘sufficient to support such a charge or did it merely éstablish offences less grave 
in nature. We think it was and are satisfied that it establishes the offences of 
murder and robbery against the appellant and not merely the minor offence of 
robbery or theft. It is impossible to accept the submission that the evidence 
does not establish any offence having been committed by the appellant. 
~ Having regard to what is established in the case and the principles 
deducible from the cases cited, we are satisfied tat the appellant has , been 
rightly convicted of the offences of murder and robbery. The appeal is accord- 
ingly dismissed. ‘i 

Appeal dismissed. 
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. SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


Present:—B. P. Sinna, Syep Jaren Imam anv N. - CHANDRASEKHARA 
Atvar, JJ. 


Bimbadhar Pradhan f .. Appellani* 
v. 
The State of Orissa ?. Respondent. 


Penal, Code (XLV of 1860), Section 120-B—Charge of conspiracy—One person alone 
if can be convicted on the same evidence on which the others have been acquitted. 


Where tne circumstances justify it one person alone can be convicted of an offence of 
conspiracy under section 120-B of the Indian Penal Code on the same evidence on which the 
other alleged conspirators are-acquitted. - 


The rule of English law as to the acquittal of an alleged conspirator following from the 
acquittal of the other when the conspiracy was said to be only between the two and in a 
joint trial of both is based on a rule of practice and procedure, namely, that repugnancy or 
«contradiction on the face of -the record is a ground for annulling a conviction. But such 
repugnancy is not by itself a sufficient ground for quashing a conviction in India where the 
‘matter is governed by statutory law both as to the offence and the procedure for bringing the ` 
offender to justice. In India there is no provision in the statutory law fustifying an inter- 
ference with a conviction on the ground of repugnancy ip the record: That is not to say 
that the Court is to shut its eys to the inconsistency in convictang. one person of the offence 
of conspiracy on the same evidence on which the other alleged conspirator had been acquitted 


The offence of criminal conspiracy consists in the very agreement between two or more 
persons to commit a criminal offence irrespective of the further consideration whether or no‘ 
those offences have actually been committed. The very fact of the conspiracy constitutes 
the offence and it is immaterial whether anything has been, done in pursuance of the 
unlawful agreement. A 


(On appeal by special leave from the judgment and order dated the 7th 
October, 1953, of the Orissa High Court at Cuttack in Criminal Appeal No. 108 











* Criminal Appeal No. 49 of 1954. 13th March, 1956. 
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of 1952 arising out of the judgment and order dated the 14th November, 1952, 
of the Court of Assistant Sessions Judge at Sambalpur-Sundergarh in Sessions 
Trial No. 7/4 (5) of 1952). . 


S. O. Isaacs, Senior Advocate, (R. Patnaik and R.» O. Prasad, 
Advocates, with him) for the Appellant. 


e 
Porus A. Mehta and P. G. Gokhale, Advocates, for the Respondent. 
The Judgment of the Court was delivered by 


_ Sinha, J.—The main question canvassed in this appeal by special leave 
is whether the ruling of this Court in the case of Topan Da? v. The State of 
Bombay, governs this case also, in view of the fact that the appellant is the only 
person out of the accused persons placed on trial, who has been convicted for 
the offence of conspiracy under section 120-B, Indian Penal Code. The point 
arises in the following way’: 


The appellant and four others were placed on their trial before the Assist- 
ant Sessions Judge of Sambalpur for offences under section 120-B, 409, 477-A 
and 109, Indian Penal Code with having committed the offences of criminal 
conspiracy, criminal breach of trust in respect of Government property, and 
falsification of accounts with a view to defraud the Government. The appel- 
lant was the District Food Production Officer in Sambalpur and the other four 
accused persons were agricultural sub-overseers in charge of their respective 
areas under the appellant. Another such agricultural sub-overseer was Pitabag 
Sahu at Bargarh centre. He was examined at the trial as P.W. 25 and shall 
hereinafter be referred to as the approver. The prosecution case is that in 
furtherance of the Grow More Food Scheme initiated by Government it was de- 
cided to subsidize the supply of oileake to agriculturists with a view to aug- 
menting the production of food erops. Cultivators were to be supplied this 
variety of manure at Rs. 4-4-0 per maund, though the Government had to 
spend Rs. 7-12-0 per manud. ‘The appellant entered into a conspiracy with his 
subordinate staff including the agricultural sub-overseers aforesaid #0 misap- 
propriate the funds thus placed at their disposal for the procurement and 
supply of oil cake to cultivators. To bolster up the quantity of oil cakes to be 
procured, they showed false transactions of purchase and distribution thereof 
and falsified accounts, vouchers, ete. Thus they were alleged to have mis- 
appropriated the sum of Rs. 4,943-4-0 of Government money. 


A large volume of oral and documentary evidence was adduced on behalf 
of the prosecution. The three assessors who assisted at the trial were of the 
opinion that none of the accused was guilty. The learned Assistant Sessions 
Judge in agreement with the assessors acquitted the four agricultural sub-over- 
seers aforsaid of all charges, giving them the benefit of the doubt. But in dis- 
agreement with the assessors, he convicted the appellant under all the charges 
apd sentenced him to rigorous imprisonment for four and a half years and @ 
fine of Rs. 2,000 under section 409, Indian Penal Code, and to rigorous imprison- 
ment for two years each under sections 120-B and 477-A of the Code, the 
sentences of imprisonment to run concurrently. The learned trial Judge ob- 
served in the course of his judgment as follows :-— 

“Hence on a consideration of all the evidence as discussed above I find that the profe- 
cution have fully proved their case that the accused Bimbadhar Pradhan the D.F.P.O. has 
conspired to embezzle the Government money. They have also proved that he has “got an 
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active hand and in assistance of Pitabas Sahu has embezzled Government money amounting 
to Rs. 4943-4-0 and in that act he has also actively helped Pritabas Sahu in. falsifying the 
Government, records by making false entries. Hence all these three charges have been con- 
clusively proved against him. So far as regards the ether accused persons, I have already 
stated that they are considerably inexperienced and the doubtful nature of evidence against 
these accused persons and considering the position between the first accused and the other 
accused persons, gl give these four accused persons the benefit of doubt though I do not ap- 
prove their conduct in this affair. 


As per my findings given above, I may state here that this is 2 case in which we find a 
person in charge of the entire administration of agricultural and G.M.F, development of 
a district has not only soiled bis own hands by embezzlmg Government money by corrupt 
means but has also mtroduced corruption into the entire administration of that department 
py spoiling the career of young men who are entrusted with this work and employed under 
him”, 

The appellant went up in appeal to the High Court of Orissa. A Divi- 
sion Bench of that Court allowed his appeal and set aside the convictions and 
sentences under sections 409 and 477-A, Indian Penal Code, but upheld hig con- 
viction and sentence in respect of the charge of conspiracy under section 120-B 
of the Code. We need not enter into the correctness of the findings of the trial 
Court in respect of the acquittal of the other four accused. or of the High Court 
with regard ta the acquittal of the appellant in respect of the charges under 
sections 409 and 477-A, Indian Penal Code. The High Court held that though 
the appellant had withdrawn the sum of Rs. 27,000 from the Government trea- 
sury with a view to Subsidising the procurement of oilcake, it had not been 
proved that there was an entrustment to the appellant. Hence the charge 
against him under section 409 failed. As regards the charge under section 477-A, 
the High Court acquitted him on the ground that the documents said to have 
been falsified, which were large in number, had not been mentioned in the charge 
and a vagpe statement that ‘‘accounts, cash books, stock books, petty cash sale 
register, cash memos, applications from cultivators, receipts, bills, vouchers, 
papers, documents, letters, correspondence, ete., had been falsified’’ was made. 


As regards the charge of conspiracy under section 120-B, the High Court 
observed that the most important witness to prove the charge was the appro- 
ver aforesaid, (P.W. 25) who had given a full description of the conspiracy on 
the 28rd or 25th September 1947 between the appellant and other sub-overseers 
including himself for the purpose of showing bogus purchases and bogus distri- 
bution of large quantities of oil cake. It also observed that ‘‘Most of the wit- 
nesses examined by the prosecution to corroborate the evidence of Pitabas are 
themselves accomplices in the conspiracy’’. The High Court found that in res- 
pect of that conspiracy the evidence given by the approver got adequate corro- 
boration from other independent witnesses. After setting out the evidence the 
High Court recorded the following finding :— : 


“This would be strongest corroboration of the evidence qf the approver about the appellant 
being the prime mover and the brain behind the entire fraud. Jt was he who wanted to misuse 
his official position and persuade his subordinates to join with him in showing false procure- 
ment and distribution figures of oilcakes” 


And finally the High Court came to the following conclusion :— 


“T am therefore of the opinion that the approver’s version about the leading part in the 
conspiracy played by the appellant in persuading all his subordinates to join with him for 
the purpose of committing criminal breach of trust of the sums withdrawn from the treasury 
by showing false pfocurement and distribution of oilcake is true. There is independent cor- 
roboration of his evidence which. is inconsistent with the appellant being a mere negligent 
superior officer who was deceived and defrauded by his dishonest subordinates. It was then 
urged that in the charge under section 120-B of the Indian Penal Code, the date of the com- 
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mission of the offence was stated to be the month of October 1947, whereas according to the 
-evidence of F.W. 5 the conspiracy took place at Bargarh between the 23rd and 25th Sep- 


tember 1947. This discrepancy in the date is ummaterial and has not prejudiced the appel- 
lant in any way”. 


From the concurrent orders of conviction and sentence of the appellant 
ander section 120-B, Indian Penal Code, he was granted special Jeave to appeal 
to this Court. The learned counsel for the appellant has raised the following 
-points in support of he appeal :-— 


“1. That all the persons charged with the offence of conspiracy except the appellant hav- 
ing been acquitted, his conviction and sendence in respect of that charge could not in law be 
smaintained ; 

2. That the appellant himself having been acquitted of the substantive chargec under 
‘sections 409 and 477-A of the Coda, he could not be convicted for conspiracy to commit 
-those very offences; 

e 
3. That the evidence of the prosecution witnesses having been disbelieved as against 


«the other accused the same evidence should not have been relied upon for convicting the 
-appellant of the charge of conspiracy; 


4. That the provisions of section 344 Code of Criminal Procedure, had not been fully 
complied with in so far as important circumstances in the prosecution evidence had not been 
pui to the Appellant in his exammation hy the*court under that section.” 


dn our opinion, there is no substance in any one of these contentions and we 
proceed to give our reasons for our conclusions. 


In support of the first contention raised on behalf of the appellant strong 
reliance was placed on the recent decision of this Court in Topan Das v. State 
of Bombay? and the rulings relied upon in that case. The cases, The Queen v. 
Mannng,? The Queen v. Thompson* and The Kang v. Plummer* ewere cited 
in suppott of the contention that where all the accused persons except one are 
-acquitted on a charge of conspiracy, the conviction of one only on that charge 
cannot be sustained. In this connection the recent decision of the Judicial Com- 
mittee of the Privy Oouncil in the case of Kannangara Aratchige Dharmasena 
v. The King, may also be referred to, though it was not cited at the Bar. In 
that case the Judicial Committee held that where only two persons are involved 
in a charge of conspiracy, if a new trial has to be directed in respect of one it 
should be ordered in respect of both, because the only possible conclusion in 
‘such a case was either that both were guilty or that neither was guilty of the 
offence. The recent decision of this Court so strongly relied upon by the appel- 
Jant lays down a similar rule, but is clearly distinguishable from the case in 
hand inasmuch as in that case the only persons alleged to have been guilty of 
the offence of conspiracy were the persons placed on trial. There was no allega- 
tion nor any evidence forthcoming that any other persons were, though not 
placed on trial, concerned with the crime. In those circumstances this Court 
‘laid it down that it was essential to bring the charge of conspiracy home to the 
aceused person or persons to prove that there was an agreement to commit an 
offence between two or more persons. On the findings in that case only one 
person, after the acquittal of the rest of the accused was concerned with the 


erime and stood convicted of the charge of conspiracy. As @ person cannot be 
e. 
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convicted of conspiring with himself to commit an offence, this Court gave 
effect to the contention that on the findings and on the evidence, as also on thd 
charge in that case the conviction could not be sustained. But in the instant 
Case, ag ey. indicated, on the findings of the Courts below, apart from tha 
persons placed on trial, there was the approver who implicated himself equally 
with the othereaccused persons and a number of other prosecution witnesses ag 
having been privy to the conspiracy. The evidence of the approver has been 
found by the Courts below to have been materially corroborated both as to tha 
unlawful agreement and as to the persons concerned with the conspiracy. In 
the first information report lodged on the 28th June, 1948, the approver Pitabad 
Sahu, one of the agricultural sub-overseers, was named along with the other five 
aceused as the persons concerned with the conspiracy. Subsequently Pitabas 
Sahu aforesaid was granted pardon on condition of his making a full and true 
statement of the facts of the case and was examined as an approver, on whosd 
evidence mainly rested the case against the accused.» His evidence, as indicated 
above, was supported by the dealer in oil-cake who supplied the commodity 
which was the subject-matter of the conspiracy. It cannot therefore be said, 
that this case is on all fours with the recent decision’ of this Court referred to 
above. 

But it was argued on behalf of the appellant that he was charged only with 
a conspiracy with the other accused persons and not with any conspiracy with 
the approver along with those others. The charge under section 120-B is in 
these terms: 

“First, that you, on or about the month of October, 1947 in the district of Sambalpur 
agreed with Hemchandra Acharya and other accused persons to do or caused to be done an 
illegal act by illegal means and that you did some acte in pursuance of the said agreement to 
wit, the offence of criminal breach of trust under S 409, 1.P.C. and falsification of accounts 
under S. 477-A punishable with R.I. for more than two years and thereby committed an 
offence punfshable under S. 120-B, I.P.C., and within the cognizance court of Sessions”, 


It will thus appear from the words of the charge that the approver was not 
specitically named as having been one of the conspirators, unless he could 
be brougAt within the category of ‘‘other accused persons’’. Something will 
have to be said as fo what those words denote, whether the approver was 
also included within that description. Counsel for the appellant contended 
that they did not. Counsel for the State Government contended to the con- 
trary. In England an indictment consists of three parts: (1) the commence- 
ment, (2) the statement of the offence, and (3) the particulars of the offence. 
The English law of indictment from very early times has been based on very 
technical rules. Those rules have now been codified by the Indictments Act, 
1915 (5 & 6 George 5, Chapter 90). In Rule 2 (Schedule I) of the Act as 
amended by the Administration of Justice (Miscellaneous Provisions) Act of 
1933, the form of ‘‘the commencement of the indictment”? has been prescribed. 
The form of ‘‘Statement of the offence’’ has been P e ia by Rule 4 of the 
Act and below that has to follow ‘‘Particulars of offence” as required by Rule 5. 
“Those- rules more or less correspond to the rules laid down in Chapter XIX of 
the Code of Criminal Procedure. Section 221, Code of Criminal Procedure, 
requires that the charge shall state the offence with which the accused is charged, 
giving the specific name of the offence, if such name has been given by the 
‘law which creates the offence, which in this case means the offence of criminal 
-conspiracy, defined by section 120-A, Indian Penal Code. i The naming of the 
sectio’ is, upder sub-section (5) of section 221, Code of Criminal Procedure, equi- 
-valent to a statement that every legal condition required by law to constitute 
the offence of criminal conspiracy charged against the appellant was fulfilled. 
Section 222 of the Code requires that the particulars as to the time and place 
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of the alleged offence, and the person (if any) against whom, or the thing (if 
any) in respect of which, the offence was committed, shall be stated. It is note- 
worthy that that section which requires the particulars of the offénce to be 
stated does not in terms further require that in an offence like conspiracy the 
names of the co-conspirators should also be mentioned. Hence in England it is 
enough if the indictment states that the accused along with other persons un- 
known had committed the offence of criminal conspiracy. Though the statute 
law in India does not make it obligatory that the persons concérned in the crime 
of criminal conspiracy should be specifically named along with the person or 
persons charged in a particular trial, it is always advisable to give those parti- 
culars also in order to give a reasonable notice to the accused that he has been. 
charged with having conspired with so and so (persons named), as also persons 
unnamed, to commit a certain offence. In this case the charge against the five 
accused persons with reference to section 120-B, Indian Penal Code, named only 
those five persons as the conspirators and omitted to name the approver also as. 
havinf been. privy to the conspiracy. This is clearly brought out with reference 
to the charge framed against the other four accused (who have been acquitted. 
by the trial Court as aforesaid). It states:— 

“That you, on or about the month of October 1947 in the district of Sambalpur, agreed 
with Bimbadhar Pradhan to do or caused to be done an illegal act by illegal means.....-.. ise 
We find with reference to the records of the trial Court that the trial has not 
been characterised by thoroughness or circumspection. The date of the offence 
as given in the charge is different from the date as disclosed in the evidence, as 
pointed out by the High Court, which found that that mistake had not caused 
any prejudice to the accused. Similarly, the charge under section 477-A had 
not, as held by the High Court, been framed with sufficient particularity as a 
result of which the appellant had to be acquitted of that charge on appeal. If 
the charge under section 120-B had added the words ‘‘and other persons, known 
or unknown’’, there would have been no ground for a grievance on the part of 
the appellant. ° 


But even so, in our opinion, the provisions of section 225, Code ef Crimi- 
nal Procedure, are clearly applicable to the facts and circumstances of the pre- 
sent case. It has not been shown to us how the omission to mention the name 
of the approver in the charge under section 120-B, Indian Penal Code, has 
misled the appellant or has occasioned a failure of justice. The prosecution 
case throughout has been, as is clear with reference to the petition of complaint, 
that the appellant with his subordinates in the Food Deparment had conspired: 
to misappropriate the funds allocated to the procurement of oil-cake with a 
view to helping agriculturists with manure to raise more food crops. The ap- 
prover has been very much in the picture all the time and, äs a matter of fact, 
as found by the Courts below, his evidence is the main plank in the prosecution 
case. Of course, there is the other corroborative evidence, as pointed out in 
the judgments of the Courts*below. The provisions of section 537 are equally 
attracted to this case. With reference to the provisions of that section it is 
pertinent to note that though the other accused had been acquitted by the trial 
Court and though he was’ the only appellant in the High Court, he did not raise, 
the points with reference to the alleged illegality or irregularity in the charge, 
before that Court. Hence applying the Explanation to that section to this cage, 
it cannot be urged that the omission in the charge has occasioned a failure of 
justice. . ° 

But the learned counsel for the appellant has invited our pointed atten- 
tion to the observaions of Mr. Justice Mathew at p. 243 of Queen v. Manning” 
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that it is ‘“‘an imperative rule of law” that ‘‘in a charge for conspiracy in a case 
like this where there are two defendants, the issue raised is whether or not 
both the fen are guilty, and if the jury are not satisfied as to the guilt of 
either, then bogh must be acquitted’. But Lord Coleridge, C.J., whose direc- 
tion to the jury in that case was the subject-matter of the judgment does not 
put it as high es Mr. Justice Mathew, but understood it ‘‘to be the established 
rule of practice’’. 


Reliance was placed by the learned counsel for the ‘appellant on the case 
of The King v. Plummer in which it has been observed that with the acquit- 
tal of the only alleged conspirators no verdict of guilty against the appellant 
could be passed because the verdict would be regarded as repugnant, in so fan 
as it would amount to saying that there was a criminal agreement between the 
appellant and the others and none between them and him. Hence it was con- 
tended that in a situation such as the present case presents, the conviction of 
the appellant would amount to a similar repugnancy. ‘This aspect of the matter 
hag been well discussed in a judgment of the Caleutta High Court delivered by 
Mr. Justice Mukerji in the case of I. G. Singleton v. The King Emperor’. The 
learned Judge has there pointed out the difference between the position as it 
obtains in India and that in England. The rule of English law as to the acquit- 
tal of an alleged conspirator following from the acquittal of the other when the 
conspiracy was said to be only between the two and in a joint trial of both is 
based upon a rule ofepractice and procedure, namely, that repugnancy or con- 
tradiction on the face of the record is a ground for annulling a conviction. But 
guch a repugnancy is not by itself a sufficient ground for quashing a conviction 
in India where the matter is governed by statutory law both as to the offence 
and the procedure for bringing the offender to justice. In Indian there is no 
provision in the statutory law justifying an interference with a conviction on 
the grountl of repugnancy in the record. That is not to say that the Court is to 
shut its eyes to the inconsistency in convicting one person of the offence of con- 
spiracy on the same evidence on which the other alleged conspirator had been 
acquitted If the matter is as simple as that, ordinarily the Courts will have no 
difficulty in setting aside the conviction, when there was absolutely nothing on 
the record to, distinguish the case against the one from that against the other. 
Such was the case which was decided by this Court in Topan Das v. State of 
Bombay .* 

Learned counsel for the appellant pressed upon us the consideration that 
notwithstanding the state of affairs as disclosed in the evidence, the appellant 
was entitled to an acquittal because in the charge as framed against him there 
was no reference to the approver. He contended that the rule upon which the 
accused was entitled to an acquittal was not a matter of practice but of princi- 
ple. In the instant case we are not sure that the acquittal of . the co-accused 
by the trial Court was well founded in law or justified by the evidence in the case. 
The trial Court has not disbelieved the evidence let on behalf of the prosecution. 
It has only given the benefit of the doubt to the accused whom it acquitted on 
grounds which may not bear scrutiny. But as the case against those acquitted 
persons is not before us, we need not go any further into the matter. 

It has further been contended by the learned counsel for the appellant 
that the High Court having acquitted him in respect of the two substantive 
charges of criminal breach of trust and of falsification of documents he should 
not Have heen convicted of the offence of criminal conspiracy because the con- 
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spiracy was alleged to have been for those very purposes. It is a sufficient 
answer to this contention to say that the offence of criminal conspiracy consista 
in the very agreement between two or more persons to commit a crimihal offence 
irrespective of the further consideration whether or not those ,offences hava 
actually been committed. The very fact of the conspiracy constitutes the offence 
and it is immaterial whether anything has been done in surswance of the 
unlawful agreement. But in this case the finding is not that Government money 
had not been misapprepriated or that the accounts had not been falsified. Thea 
charge under section 477-A relating to the falsification of the documents has 
failed because the High Court found that that particular charge was wanting in 
sufficient particulars, thus causing prejudice to the accused. The charge under 
section 409, Indian Penal Code, was set aside by the High Court on the ground 
that there was ‘‘practically no evidence of entrustment with the appellant of 
the price of 1,500 maunds of oil-cakes, a substantial portion of which he was 
said to have misappropriated’’. How far this observation of the High Court ia 
well founded in law with reference to the official position of the appellant who 
had the spending of the Government money in his hands is not a matter on 
which we need pronounce. It is enough to point out that it has not been found 
by the Courts below that the object of the criminal conspiracy had not been 
achieved. On the other hand, there is enough indication in those judgments 
that the object of the conspiracy had been to a large extent fulfilled. Hence it 
must be held that there is no substance in this contention also. 


Another contention raised on behalf of the appellant was that the other 
accused having been acquitted by the trial Court, the appellant should not have 
been convicted because the evidence against all of them was the same. ‘There 
would have been a great deal of force in this argument, not as a question of 
principle but as a matter of prudence, if we were satisfied that the acquittal of 
the other four accused persons was entirely correct. In this conn&ction the 
observations of this Court in the case of Dalip Singh v. State of Punjab', and. 
of the Federal Court in Kapildso Singh v. The King? are relevant. It is not 
essential that more than one person should be convicted of the offence of erimi- 
nal conspiracy. It is enough if the Court is in a position to find that two or 
more persons were actually concerned in the criminal conspiracy. Jf the Courts 
below had come to the distinct finding that the evidence led on behalf of tha 
prosecution was unreliable, then certainly no convietion could have been based 
on such evidence and all the accused would have been equally entitled to 
acquittal. But that is not the position in this case as we read the judgments 
of the Courts below. 


Lastly, it was contended that the examination of the appellant by the 
learned trial Judge was not in full compliance with the requirements of section 
342, Code of Crtminal Procedure. Two points have been sought to be made in 
this connection.. Firstly, it has been contended that though the other accused 
who have been acquitted by the trial Court were questioned with reference to 
the conspiracy with the approver Pitabas Sahu, no such question was put to 
the appellant. It is true that the Court questioned him about his ‘conspiracy 
with the other accused persons’’. Counsel for the parties before us did not agree 
as to the significance of the words ‘‘in conspiracy with the other accused per- 
sons’’. The contention on behalf of the appellant was that they referred onfy 
to the persons actually standing trial before the Court, whereas counsel for fhe 
State contended that they had reference to all the accused persons named in the 
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petition of complaint including the approver. A number of rulings of the 
diferent High Courts as to what is the position of an approver, whether he 
continues f be an accused person even after the grant of pardon or whether 
he is only in the position of a witness on behalf of the prosecution, were cited) 
before us. But we do not think it necessary in this case to pronounce upon 
that because we have, as already indicated, come to our conclusions on the 
assumption that there is an omission in the charge in so far as the approver has 
not been specifically named in the charge under sectiom 120-B, Indian Penal 
Code. Secondly, it was contended that the evidence of P.W. 27 who had been 
chiefly relied upon in the Courts below as corroborating the approver had nog 
been specifically put to the appellant though the evidence of the approver Pitabas 
Sahu was pointedly put to him. In our opinion, it is not ordinarily necessary 
to put the evidence of each individual witness to the accused in his examination” 
under section 342, Code of Criminal Procedure. The appellant was put the 
question ‘‘Have you got anything to say on the evidence of the witnesses?’’ 
That, in our opinion, is sufficient in the circumstances of this case to show* that 
the attention of the accused was called to the prosecution evidence. As to what 
is or is not a full compliance with the provisions of that section of the Code 
must depend upon the facts and circumstances of each case. In our opinion, it 
cannot be said that the accused has been in any way prejudiced by the way he 
bas been questioned under that section. 


As all the contentions raised on behalf of the appellant fail, the appeal 
must stand dismissed. 
Appeal dismissed. 





SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—-S. R. Das, Chief Justice, N.H. Baacwati, AND°T.L. VENKATA- 
RAMA AYWAR. 


The Commissioner of Income-Tax and Excess Profits Tax, 
Madras .. Appellani* 
U. 
The South India Pictures, Ltd., Karaikudi .. Respondent. 


Income-tax Act (XI of 1922), section 10—“‘ Income from business ”’—Assessee carrying on business as 
film disiributor—Agreement for acquiring right of distribution of films—Cancellation of agreement and receipt of a 
fixed amount in consideration for it—If revenue receipt or capital receipt—Section 10 (5-A)——Scope and abject of. 

The assessec, a private limited company, carried on the business of distribution of films. In the 
course of such business it advanced moneys to a producer of films and acquired under three separate 
agreements the right of distribution of three films produced by them for a term of five years. The 
assessce’s commission for distribution and exploitation of the films through its organisation was 

fixed at 15 per cent. of the net realisations. The amounts advanced were to be recouped by the 
assessee from the realisations and the balance to be paid over éo the producer. Inthe accounting. 
ending gist March, 1946 and in the previous years the assessee had exploited its right of distri-- 
bution of the three pictures. On gist October, 1945, the assessee and the producer entered into- 
agreement cancelling the three several agreements relating to the distribution rights in respect -rde 
three films and in consideration of such cancellation the producer agreed to pay to the assess »000 
commission the sum of Rs. 8,666-10-8 for each of the three pictures aggregating in albéen vied a 
which was paid during the accounting year. On a question whether this paym distrib eee 
capital receipt or a revenue receipt : (The moneys advanced for producing the ~ uting 
ted and were not outstanding, and the assessee was holding the films.on rece; 
agency business only.) ~tipensar 2d by th 
fer aton for e 


Held by the Majority (Bhagwati, J. dissenting).—The amo gabeen unated, In oar 
agsessee was only so received “towards commission ”, that a 
of the commission which it would have earned had the^ 
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events that had happened, the amount was not received by the assessee as the price of any capital 
assets sold or surrendered or destroyed or sterilsed but the amount was simply received by the 
assessee in the course of its going distributing agency buainessfrom that going busigess. On the 
facts and circumstances of the present case, if falls within the principles laid down in Short Bros. v. 
The Commissioners of Inland Revenue, (1927) 12 T.C. 955 and Kelsall Parsons & Co.v. Commissioners of 
Inland Revenue, (1938) 21 T.G. 608, rather than within those laid down in Commi¥soner of Income-tax, 
Bengal v. Shaw Wallace 8 Co. (1932) 63 M.L.J. 12; : L.R. 59 I.A. 208 : A.I.R. 1932 P.C. 198: 
61.T.C. 178 (P.C.) or Van Den Berghs, Ltd. v, Clark, Inspector of Taxes, L-R. (9935) A.C. 431 or 
Barr Combie and Co. v. Commissioners of Inland Revenue, (1945) 26 T.G. 406. The characte of the 
payment received may vary according to the circumstances. 

Section 10 (5-A) of the Income-tax Actinserted by the Finance Act of 1955 was obviously | ucro~ 
duced to prevent the abuse of managing agency agreements being terminated on payment o! huge 
compensaton and to nullify the application of the decision in Shaw Wallace Case, (1932) 6s M.L.J. 124 : 
L.R. 59 LA. 206 : A.IL.R. 1932 P.C. 138 : 6 I.T.G. 178 (P.C.), to such cases. But that sub-section 
does not necessarily imply that if that sub-section were not there the kind of payment referred therein 
would have been treated as capital receipt in all cases. ; ` 


(On appeal from the Judgment and Order, dated the 26th September, 1951, 
of the Madras High Court in Case Referred No. 18 of 1949). 


€.K. Daphtary, Solicitor-General of India.(G.N. Joshi and R.H. Dhebar, Ad- 
vocates, with him), for Appellant. 


R. Ganapathy Iyer, Advocate, for Respondent. 


The Court delivered the following Judgments :— 


Das, C.F. (T.L. Venkatarama Ayyar, J»? subscribing to it)—In the year 1945 
the respondent company (hereinafter called the “ assessee ”) received a payment of 
a sum of Rs. 26,000 (rupees twenty-six thousand) from Jupiter Pictures, Ltd., of 
Madras (hereinafter referred to as Jupiter Pictures) pursuant to the terms of an 
agreement between the assessee and Jupiter Pictures, dated the 31st October, 
1945. Inthe course of the proceedings for the assessment of the assessee’s 
income-tax for the year 1946-47 and the excess profits tax for the chargeable 


accounting period from rst April, 1945, to 31st March, 1946, the following ques- 


tion arose : ° 


‘* Whether on the facts and in the circumstances of the case, the sum of Rs. 26,000 received 
by the assessee from Jupiter Pictures, Limited, is a revenue receipt assessable under the Indian 
Income-Tax Act ?” 

The Income-Tax Officer took the view that the sum was in the n&ture of a 
revenue receipt and was liable to be brought to account for purposes of calcu- 
lating the tax. The Appellate Assistant Commissioner upheld this decision. On 
further appeal by the assessee the Income-Tax Appellate Tribunal held that the 
case was governed by the decision of the Judicial Committee in Commissioner of 
Income-Tax v. Shaw Wallace and Company+, and that the sum received by the ass- 
essee was a capital receipt. Accordingly on 26th August, 1948, the Tribunal res- 
versed the decision of the Appellate Assistant Commissioner. At the instance 
of the Commissioner of Income-Tax and Excess Profits Tax, Madras, the Tribunal 
under section 66 (1) of the Indian Income-Tax Act, 1922, referred to the High Court 
of Madras the question of law quoted above. The High Court agreed with the 
Income-Tax Appellate Tribunal and answered the question in the negative. The 
present appeal is directed against this decision of the High Court. 


on the business of distribution of films. In some instances the assessee 
ce or purchase films and then distribute the same for exhibition in 
of alls and in other cases the assessċe used to advance moneys to 
the help O° nontyd secure the right of distribution of the films produced with 








it adva right of “advanced by the assessee. In the course of such business 
wired dated the 17"'ter Pictures for the production of three films and ac- 
writing, these three films under three agreeménits in 
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The said several agreements were expressed in similar language and contained 
similar provisions. The assessee bound itself to advance a certain sum in Ins- 
talments specified therein and retain the balance to be utilised for the purpose of 

ress publicity in such way as it thought fit and proper and at its sole discretion. 
Jte Picturés in its turn bound itself to arrange for the delivery to the assessee 
of twelve copies of the film to be produced after it would be passed by the Board 
of Censors (clause 1). The territories within which the assessee was to have the 
right of distribution and exploitation of the film was specified in clause 2 and such 
right was to enure for a period of five years from the date of the release of the film. 
"The assessee was given the right, at its sole discretion, to distribute the films at such 
rates and on such terms and conditions and in such manner as it might deem fit 
(clause 2). The amounts realized by the distribution of the film was to be utilised 
by the assessee in the following way : namely, in paying itself its distribution com- 
mission and in retaining the available balance until the entire amount of advance 
would be discharged (clause 3) and after the entire amount of the advance wou d 
be discharged, in paying to Jupiter Pictures the net realisations from the film after 
deducting its commission (clause 4). In case the full amount of advance ecould 
not be recouped from the realisations of the film on or before the expiry of one and 
a half years from the date of the first release of the film Jupiter Pictures would be 
liable to pay to the assessee whatever balance would remain due with compound 
interest at twelve per cent. per annum calculated in the manner mentioned in 
clause 6. The assessee’s commission for distribution and exploitation of the film 
through its organisation was, by clause 8, fixed at 15 per cent. of the net realisations. 
In case of sale of district or territorial rights of the film made by consent of both 
parties the assessee alone would be entitled to put through such sales and receive 
the proceeds and would be entitled to a commission of ten per cent. thereon 
and to appropriate the balance towards the payment and discharge of the advance 
made by it (clause g). The assessee was to submit to Jupiter Pictures a monthly 
statement of account and show all books of account to Jupiter Pictures (clauses 11 
and 12)., The assessee was given liberty to appoint sub-agents and sub-distri- 
butors at its sole discretion ( clause 13). e amount advanced by the assessee was 
made immediately repayable in the event of the film being banned or not passed 
by the Board of Censors (clause 14). Clause 15 gave the assessee a charge by way 
of security on the negative and positive copies of the film for whatever amount 
might be due to the assessee on account of the advance made and in case the ne- 
gative and positive copies were in possession of Jupiter Pictures the same were to 
be held by the latter as trustee of the assessee. The burden of insuring the negative 
copies of the film was placed on Jupiter Pictures at its own cost (clause 16). 
Jupiter Pictures agreed to indemnify the assessee against all claims or demands 
of any nature whatsoever by any person or agency in or upon the film and against 
all claims of any person or agency on account of any infringement of copyright 
(clause 17). If Jupiter Pictures failed to deliver the film within the time specified 
therein, the assessee was given the right, at its option, to complete the picture at 
its own cost and in such event Jupiter Pictures was to be liable to the assessee 
for all such expenses with compound interest thereon at 12 per.cent. per annum 
and the assessee would have all the right of distribution, sale, etc., as aforesaid (clause 
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unting year which forms the subject-matter of the question that has arisen between 
the assessee and the department. As already indicated the question for 
consideration is whether this payment constituted a capital receipt or a revenue 
receipt. It may be mentioned here that the answer to this questjon will be re- 
levant and helpful only in respect of assessments of other assessees for assessment 
years prior to the date when the new sub-section (5-A) was, by the Finance Act 
of 1955, added to section 10 of the Indian Income-Tax Act, 1922. 


It is not always esy to decide whether a particular payment received by a 
person is his income or whether it is to be regarded as his capital receipt. Income 
said Lord Wright in Raja Bahadur Kamakshya Narain Singh of Ramgarh v. Commissioner 
of Incoms-Tax, Bihar and Orissa}, is a word of the broadest connotation and difficult 
and. perhaps impossible to define in any precise general formula. Lord Macmillan 
said in Van Den Berghs, Ltd. v. Clark, Inspector of Taxes?, that though in general 
the distinction between an income and a capital receipt was well recognized and 
easily applied, cases did arise where the item lay on the border-line and the pro- 
blem had to be solved on tHe particular facts of each case. No infallible criterion 
or tes? can be or has been laid down and the decided cases are only helpful in that 
they indicate the kind of consideration which may relevanily be borne in mind 
in approaching the problem. The character of the payment received may vary 
according to the circumstances. Thus the amount received as consideration for 
the sale of a plot of land may ordinarily be a capital receipt but if the business of 
the recipient is to buy and sell lands, it fnay well be his income. The problem 
that confronts us has to be approached keeping in mind the different kinds of con- 
sideration taken into account in the different cases. E 


The assessee before us is a company carrying on a business andit received the 
sum in question in connection with that business. We have, therefore, to ask ourselves 
as to what is the substance of the matter from the point of view of a businessman. 
The assessee contends that in receiving this sum it was not carrying on its business 
which was to distribute films, but that it received this amount as and py way of 
compensation for not distributing those films, that is to say, for not carrying on its 
business. The sum was, according to the assessee, received by it in return for its ceasing 
to engage in the business of distributing those three films. We do not think that is 
the intrinsic business of the matter. Here was the assessee whose business was to 
distribute filras, purchased or produced by itself or in respect of which it secured the 
distribution rights under agreements with the producers. For the purpose of this 
distribution business the assessee obviously had arrangements with the proprietors of 
different cinema-halls. If any producer failed to deliver any film as agreed 
then the exigencies of the assessee’s business would certainly have required the asses- 
see to treat that ‘agreement as terminated by breach and to enter into another agree- 
ment for securing the distribution right in some other film so as to enable it to fulfil 
its engagement with the proprietors of the cinema-halls by distributing the new film 
in the place of the one that had not been supplied. Likewise if a particular film 
secured by the assessee failed to attract public enthusiasm, business exigencies might 
well have required the assessee to enter into an arrangement with the producers con- 
cerned to cancel the agreement for distribution of that film and to enter into another 
agreement with the same or other producers for acquiring the distribution right in - 
Sgother film likely to bring a better box-office collection. The termination of the 

teement in each of the circumstances hereinbefore mentioned could well be said 
recye been brought about in the ordinary course of business and money paid or 
menth by the assessee as a result of or in connection with such termination of agree- 
course 94 certainly be regarded as having been so paid or received in the ordinary 
was no CO*~siness and therefore a trading disbursement or trading receipt. Thert 
ments Wi" “ade by the assessee with Jupiter Pictures not to enter into agree- 
A qucers or not to distribute films secured from other producers. 

i (1048) ga Pat. 753 


oa 





15: 70 T.A. 180, 197+ 7. 1943 P.G. 2. L.R.1995 AC. 491: 19 T.C. 3go: 
a “arg, 521: 3 I.T.R. (Supp.) 17, 
N 


Ni . 


> S 


s 


Iı] COMMISSIONER OF 1.-T, & E. P, T., MADRAS 0. 8, I. PICTURES (Das, C.F). 25 


In fact in the accounting year the assessee had distribution rights in respect of eleven 
films including these three. These three agreements would have come to an end on 
the expiration of the period of five years from the respective dates of release of the 
films and had ply a part of the period to run, a fact which may also be relevantly 
borne in mind. The cancellation of these agreements must have left the assessee 
free, if it so chose, to secure other films which could be distributed in the place of 
these films and which might have brought in better box-office collections. In the 
language of Lord Hanworth, M.R., in Skort Bros., Ltd. v. The Commissioners of Inland 
Revenue+, the sum paid to the assessee was not truly compensation for not carrying on 
its business but was a sum paid in ordinary course of business to adjust the relation 
between the assessee and the producers of the films. The agreemnts which were 
cancelled -were by no means agreements on which the whole trade of the assessee 
had, for all practical purposes, been built and the payment received by the assessee 
was not for the loss of such a fundamental asset as was the ship managership of the 
assessee in Barr, Crombie & Co., Lid. v. Commissioners of Inland Revenue*. Nor can one 
say that the cancelled agreements constituted the framework or whole structyre of 
the assessee’s profit-making apparatus in the sense the agreement between the two 
margarine dealers concerned in Van Den Berghs, Lid. v, Clark, Inspector of Taxes,’ 
was. Here were three agreements entered into by the assessee in the ordinary course 
of his business along with several similar agreements. These three agreements 
were by mututal consent put an end to. The termination of these three agree- 
ments did not radically or at all affect or’alter the structure of the assessee’s businsess. 
Indeed the assessee’s business of distribution of films proceeded apace notwithstanding 
the cancellation of these three agreements. 


Learned counsel for the assessee has, as did the High Court, strongly relied on 
the decision of the Privy Council in Skaw Wallace’s caset. In that case there 
was no fixed period within which the distributing agency was to continue, whereas 
in the case before us the agreements was only for a fixed period of five years out of 
which a cgnsiderable part had already expired. In Skaw Wallace’s case the entire 
distributing agency work was completely closed, whereas the termination of the 
agreements in question did not have that drastic effect on the assvssee’s business at 
all. His business of distribution of films continued notwithstanding the cancellation 
of these tltree agreements. In Shaw Wallace’s caset, therefore, it could possibly be said 
that the amount paid there represented a capital receipt. Itis pointed out that in 
Shaw Wallaces caset there were other agencies also which were continuing. A refe- 
rence to that case reported sub-nom Shaw Wallace & Co. v. Commissioner of Income- Tax 
Bengal®, will show that Shaw Wallace and Co. carried on business as merchants 
and managing agents of various companies and that they were also the distributing 
agents of etw oil companies as well. The business of managing agency of a com- 
pany is quite different from the business of distributing agency of the products of 
oil companies. The different managing agencies in that case were entirely different 
from and independent of the distributing agency of the two oil companies and this 
aspect of the matter was emphasised by Sir George Lowndes towards the end of 
his judgment where he said :— ° : 


It is contended for the appellant that the “business” of the respondents did in fact go on through- 
out the , and this is no doubt true ina sense. They had other independent commercial interests 
which ‘hey continued to pursue, and the profits of which have been taxed in the ordinary course 
without objection on their part. But it is clear that the sum in question in this appeal had no con- 
nection with the continuance of the respondent’s other business. The profits earned by them in 
1928 were the fruit of a_different tree, the crop ofa different field. 


If Shaw Wallace and Co. had other distributing agencies similar to those of the 
two oil companies then it would be difficult to reconcile the decision in that case 
ž : 
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with the later decisions in Kelsall Parsons & Co. v. Commissioners of Inland Revenue’, 
and other cases. 


It has been urged that the agreements did not create merely an agerfcy for the 
distribution of the films but were composite agreements consisting partly of a finan- 
cing agreement creating a security on the films for the moneys to be advanced and 
conferring the right even to complete the films in case the producersefailed to do so 
and partly of a distributing agency agreement giving the assessee the utmost latitude 
in the matter of the terms and conditions on which it could exploit and distribute the 
films. It was argued that the rights acquired by the assessee under the agreements 
were in the nature of capital assets of the assessee’s business and the amounts received 
by the assessee were the prices or considerations for the sale or surrender of such 
capital assets or were received by way of compensation for the sterilization or des- 
truction of those capital assets. Kelsall Parsons @& Co.’s case} and Short Bros.’ case? 
referred to above were sought to be distinguished on the ground that there the pay- 
ments were made in respect of the cancellation of contracts directed to result in 
the making of the trading profits, whereas in the present case the cancelled agree- 
ments were directed to the acquisition of rights in the films which when worked were 
to yield profits. The terms of the agreements summarised above clearly show 
that they constitute a financing agreement and a distributing agency agreement. 
In so far as they were only financing agreements they gave the assessee a charge on 
the films to be produced with moneys advanced by it but gave it no right to dis- 
tribute the films or otherwise work them for making income; profits or gains. There- . 
fore, it can hardly be said that by the financing agreements the assessee acquired 
capital assets for carrying on its distributing agency business. In this respect the 
case differs from the case of Glenboig Union Fireclay Co. Lid. v. The Commissioners of 
Inland Revenue®, for in that case the lease of the fire-clay fields authorised the assessee 
who was a manufacturer of fire-clay goods to extract fire-clay and manufacture fire- 
clay goods and consequently was a capital asset of the assessee’s business. Further 
in the present case there is no suggestion that any part of the moneys advanced by the 
assessee for the production of the films was outstanding. Assuming thet to start 
with the films constituted capital assets, the entire capital outlay had been recovered 
and the security had been extinguished and that part of the agreemenis which 
constituted financing agreements had been fully worked out and had come to an 
end and the three films ceased to be capital assets and the assessee was hdlding the 
films only under that part of the agreements which constituted the distributing 
agency agreements which only were subsisting. In the premises the amount received 
by the assessee was only so received “ towards commission ” that is to say, as com- 
pensation for the loss of the commission which it would have earned had the agree- 
ments not been terminated. In our opinion, in the events that had happened, the 
amount was not received by the assessee as the price of any capital assets sold or 
surrendered or destroyed or sterilized but in the language of Rowlatt, J., in Short 
Bros.’ case? the amount was simply received by the assessee in the course of its 
going distributing agency business from that going business. In our judgment, on 
the facts and in ie circumstances of the present case, it falls within the principles 
laid down in Short Bros.* and Kelsall Parsons & Co.’s cases! rather than within 
those laid down in Shaw Wallace’s caset or Van Den Bergh’s case® oc Barr Crombie’s 
ast. i 

Reference was made to section 10 (5-A) of the Indian Income-Tax Act, 1922» 
and it was urged that the language of that sub-section impliedly indicated that the 
sum of Rs. 26,000 (rupees twenty-six thousand) was a capital receipt. We are 
unable to accept this suggestion. That sub-section was obviously introduced to 
prevent the abuse of managing agency agreements being terminated on payment of 
huge compensation and to nullify the application of the decision in Shaw Wallace’s 
a a al ttle a 
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{asel to such cases. But that sub-section does not necessarily imply that if that 
sub-section were not there the kind of payment referred to therein would have 
been tre&ted as capital receipt in all cases. 


For the seasons stated above the referred question should in our opinion have 
‘been answered in the affirmative and we answer it accordingly. The appeal is, 
therefore, allowed with costs throughout. 


Bhagwati, 7.—I had the privilege of reading the judgment just delivered by my 
‘Lord the Chief Justice but I regret I cannot agree with the same. 


The facts leading up to the present appeal have been fully set out in that judg- 
ment and it is not necessary to repeat the same. The relevant portions of the agree- 
ment, dated the 17th September, 1941, which is the sample of the three agree- 
ments entered into between the Jupiter Pictures and the assessee may be, however, 
set out herein ; 


“ Whereas the producer has taken on hand the production af a Tamil talkie picture ‘ Kannagi’ 
hereinafter called the said picture . . . . . and whereas for the purpose of the said preduction 
‘the producer has approached the distributors for financial assistance and for the distribution and 
‘exploitation of the said picture by the distributors through their organization and the distributors 
have agreed to render such financial assistance by advancing to the producer altogether a sum of 
Rs. 57,000 on the terms and in the manner hereinafter appearing aad to distribute and exploit the 
-said picture through their organization as requested by the producer . . . 2. 1. 4 e t= 


_ Clause 1.—The distributors shall advance to the producer a sum of Rs. 57,000 only altogether 
in the manner hereinafter set out : 


(a) a sum of Rs. 7,000 only should be advanced on the execution of these presents ; 


(6) a further sum of Rs, 5,000 should be advanced as soon as 5,000 feet of film shall have 
been completed and roughly edited, rushprint thereof shown ; 


(c) a further sum of Rs. 10,000 should be advanced as soon as a further 10,000 feet of film 
shall have been completed ; 


(d) a further sum of Rs. 10,000 should be advanced as soon asa further 15,000 feet of film 
shall have been completed ; 


@ 
(e) a further sum of Rs. 12,000 should be advanced on the last shooting day of the picture ; 


(f) a further sum of Rs. 10,000 should be advanced as soon as the picture is passed by the 
Board of Censors and 12 copies of the film delivered to the distributors; and the balance of Rs. 3,000 
to be retajned by the distributors to be utilised for the purpose of Press Publicity in regard to the 
said picture to be made by the distributors on behalf of the producer from time to time. The distri- 
butor may utilise the said sum for publicity as they think fit and proper and at their sole discretion. 


Clause 3.—The distributors shall from the realisations of the said picture made by them ; 


(a) pay themselves all amounts spent by them for publicity in respect of the said picture such 
an expenditure having been incurred only after obtaining the consent of the producer ; 


@ pay themselves their distribution commission in respect of the said picture as hereinafter 
“provided ; and 

(e) pay themselves the available balance until the entire advance of Rs. 57,000 should be 
completely discharged and satisfied. 


Glause 6.—If the distributors should fail to realise the full amount due to them as aforesaid from 
the realisation of the said picture in the manner hereinbefore set out on or befgre the expiry of one 
and a half years from the date of the first release of the said picture, the producer shall be liable to 
pay to the distributors whatever balance may be then due by them with compound interest at 12 

per cent. per annum the said interest to be calculated on the said balance amount from the date of 
-expiry of the said one anda half years and the said payment to be made before the expiry of one 
-month therefrom. 


Clause 15.—And it is hereby expressly agreed by and between the distributors and the producer 
that until the entire amount of Rs. 57,000 to be advanced by the distributors should be repaid and 
discharged in full and all other claims of the distributors arising hereunder completely satisfied the 
negative and positive copies of the said picture shall constitute the security for whatever amount may 
Be due to the distributors and shall, if in the possession of the producer or any one on his behalf, be 
held by them only as trustees for the distributors. 


Clause 1q,—-In the event of the producer failing to deliver the said copies of the said picture duly 
passed by the Board of Censors as hereinbefore provided before the said period, namely ist May, 
1942, the producer shall become liable to pay to the distributors at the latter’s option such amount 
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as has been advanced by the distributors to the producer including moneys spent by the distributors. 
in respect of publicity with interest thereon at 12 per cent. per annum. But if the said picture be 
not delivered within two months thereafter, viz., on or before tat July, 1943, the distribut#rs may at 
their option complete the picture at their own cost and in such case the producer shall be liable 
to the distributors for all the expenses with compound interest thereon at 12 per gent. per annum 
and the distributors sball have all rights as to the distribution, sale, etc., as aforesaid. 


Clause 20.—On the expiry of the period of five years mentioned in this agreementy the distributors 
shall return to the producer all copies of films and balance stock of loan and saleable publicity 
materials of the said picture, subject to usual wear and tear and subject to the distributors receiving 
back from the producer such unrealised amount, if any, as mentioned in clause (6) above.” 

The said three agreements were dated 17th September, 1941, 16th July, 
1942, and 1oth May, 1945, each having a goe of five years to run ending with 16th 
September, 1946, 15th July, 1947 and gth May, 1950, respectively. 

The only question which falls to be determined by us herein is whether the 
payment of Rs. 26,000 received by the assessee from the Jupiter Pictures on the 
cancellation of the said three, agreements on the gist October, 1945, is a capital 
receiptor income, profits or gains liable to tax in the assessment year 1946-47. 


The assessee was no doubt carrying on the business of distributors which involve 
as a necessary corollary thé acquisition of films for the purpose of distribution. 
Those films could either be produced by it or could be acquired by it from the pro- 
ducers who hired them out to it for the purpose of distribution. There was, how~ 
ever, an activity in this business of distributoxs which consisted of advancing moneys 
to the producers to enable the producers to produce the films and the agreements 
which were entered into between the producers and the assessee as distributors were 
composite agreements incorporating therein the terms in regard to the financial 
assistance as also the distribution and exploitation of the films thus produced by the 
producers with the financial assistance rendered to them by the assessee. They 
were not mere agreements for distribution and exploitation of the pictures which by 
themselves would not require any investment of capital but would merely involve the 
work of distribution and exploitation of the pictures. The terms above set out were 
designed for the purpose of protecting the interests of the assessee in so far as it advanc- 
ed considerable sums to the producers for the purpose of producing the films 
Apart from the commission which the assessee derived from the distribution and 
exploitation of the pictures which would certainly be its revenue receipt in the course 
of the carrying on of its business as distributors, it was entitled under the terms of 
the agreements to repay itself the amounts of the advances which it made for the 
production of the pictures as also the interest thereon and the agreements also provi- 
ded that the negative and positive copies of the pictures should constitute the security 
for whatever amount might be due to the assessee not only in respect of the amount 
advanced by it to the producers but also in respect of all other claims arising under the 
agreements, The negative and positive copies of the pictures if in possession of the 
producers or any one on their behalf would only be held by them as trustees of the 
assessee and the assessee was invested with a species of proprietary rights over the 
same. If the pictures were not delivered within the specified period the asses- 
see was at libertyeto complete the same and in such a case the producers were liable- 
to it for all the.expenses with compound interest at 12 per cent. per annum and 
all the rights as distributors wefe to fasten upon the same. The copies of the films 
and all the othur publicity materials were to be returned by the assessee to the pro- 
ducers after the expiry of the period of five years mentioned in the agreements subject 
to its receiving from the producers all unrealised amounts under the agreements, 


What is it that the assessee was acquiring from the producers under the terms 
of these agreements? Was it acquiring capital assets which it would work upon by 
way of distribution and exploitation in order to earn its income, profits or gairfs 
or was it acquiring stock-in-trade of its business as distributors? If it was capital assets 
which it thus acquired the moneys which it advanced to the producers fox acquiring 
the same would necessarily be capital expenditure and would not be debited by itin 
its accounts as trading expenses which would be the position if what it acquired 
under the terms of the agreements was mere stock-in-trade of its business. The 

_ realisations which it made by distribution and exploitation of the pictures would. 
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‘be undoubted trade receipts and, therefore, income, profits or gains and no part of 
the same would go to its capital account. The moneys which it had advanced for 
the prod&ction of the pictures would, however, as and when realised, be credited 
-by it in its accounts as capital receipts and they would certainly not be liable to be 
treated as trading receipts. There was thus a sharp distinction between the capital 
account and the trading account, the amounts advanced towards the production of 
the pictures being capital expenditure and the repayments of these advances as 
and when made being capital receipts, as distinct from the moneys spent by it in 
the distribution and exploitation of the pictures being trading expenses and the 
commission realised by it from such distribution and exploitation being trading 
receipts. As in the cases of mining leases and other species of proprietary 
rights obtained by an assessee being capital asgets available to the assessee 
for working upon the same and earning income, profits or gains, so in the 
case of these pictures which it acquired by advancing moneys to the producers 
to be available to it for distributing and exploiting the same, what it 
would be acquiring under the terms of the agreenfents would be capital assets 
and if an agreement was subsequently entered into by it either transferring 
these capital assets or surrendering them for value, whatever payment would be 
realised out of the same would be capital receipts and not trading receipts. The 
nomenclature of that receipt as commission for distribution and exploitation under 
the agreements would not make any difference to the position nor would the fact that, 
at the time when the said three agreemerts were cancelled, no part of the moneys which 
had been advanced at the commencement remained outstanding and -the only 
activity of the assessg¢e gua these pictures was then confined to the distribution 
and exploitation of the same. The agreements were composite agreements and 
what we have got to look to is what were the rights in these pictures which the 
assessee had acquired under the terms of the agreements. It had a species of 
proprietary rights in these pictures all throughout the period of the agreements not 
only in respect of advances which it had made for producing the same 
but also jn respect of all other claims under the terms of the agreements 
and the nature of those rights would not be changed by the accident of 
the full amount of the advances being repaid to it at a eparticular period 
of time during the currency of the agreements. If it acquired capital assets 
those assets continued in its possession as such all throughout the period of the agree- 
ments and it would not be legitimate at any intermediate period of time to see what 
was the position obtaining at that time for the purpose of converting what were 
acquired as capital assets at the dates of the agreements into stock-in-trade of its 
business of distribution and exploitation of the pictures. 


If this be the true position on the construction of the agreements it follows that 
what was done by the assessee on the 31st October, 1945, was to surrender these 
capital assets to the producers for a consideration. These capital assets qua the 
agreements of the 17th September, 1941, 16th July, 1942, and roth May, 1945, were 
to endure upto 16th September, 1946, 15th July, 1947 and gth May, 1950, respec- 
tively. A sum of Rs. 8,666-10-8 was fixed as the consideration for the surrender of 
each and the capital assets which had been acquired were all of them.surrendered by 
the agsessee to the producers with effect from the 31st October, 1945. The payment 
thus received by the assessee could only be a capital receipt being the price of the 
surrender of the capital assets and could not be considered a trading receipt at all. 


It is well recognised thatthe problem ofdiscriminating between an income receipt 
and a capital receipt and between an income disbursement and a capital disburse- 
ment is not always easy to solve. Even though the distinction is well recognised 
arf easily applied in general, cases do arise from time to time where the item lies on 
the border line and the task of assigning it to income or capital becomes one of much 
refinerfient. e 

“ While each case is found to turn upon its own facts, and no infallible criterion emerges, 
nevertheless the decisions are useful as illustrasions and as affording indications of the kind of 
considerations which may relevantly be borne in mind in approaching the problem....... The 
mature of a receipt may vary according to the nature of the trade in connection with which it 
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arises, The price of the sale of a factory is ordinarily a capital receipt, but it may be an income 
receipt in the case of a person whose business it is to buy and sell factories”, (Per Lord Macmil- 
lan in Van Den Berghs, Lid. v. Clark (H.M. Inspector of Taxes). Ps 

It may also be borne in mind that the provisions of the Indian Income-tax Act are 
not in pari materia with those of the English Income-tax Statutes so that the deci- 
sions on the English Acts are in general of no assistance in construing the Indian 
Acts (vide the observations of the Privy Council in Commissioner of Income-tax v. 
Shaw Wallace @ Co.? apd in Raja Bakadur Kamakshya Narain Singh of Ramgarh v. 
Commissioner of Income-tax, Bikar and Orissa)’. 


The authorities which were cited at the Bar may, however, be shortly referred to. 
Gounsel for the appellant particularly relied upon the decisions in Short Brothers, Lid. v. 
The Commissioners of Inland Revente* and Kelsall Parsons & Co. v. Commissioners of Inland 
Revenus? in support of the position that the cancellation of the agreements in the 
present case and the receipt of Rs. 26,000 by the assessee was in the ordinary course 
of business in order to adjust the relations between the producers and the assessee 
and was simply a receipt in the course of a going business from that going business 
and nothing else. It was submitted that it was an essential part of the assessee’s 
business to enter into agreements of the nature in question and that it was an ordi- 
nary incident of its business that such agreements may be altered or terminated 
from time to time. It was therefore a normal incident of the business such as 
that of the assessee that the agreements might be modified and in parting with the 
benefits of the agreements the assessee could not be said to be parting with something 
which could be described as an enduring asset of its business. 


This position would have been tenable if the agreements in question were 
merely distributing agreements without anything more. It would then have 
been an essential part of the assessee’s business to enter into such agreements 
and also it would have been a normal incident of its business to modify or terminate 
the same and to adjust the relations between the parties. In neither of these cases 
was there any question of any capital asset having depreciated in value or become of 
less use for the purpose of the assessee’s business. Rowlatt, J., observéd in Short 
Brothers, Ltd. v. The Commissioners of Inland Revenue‘ at page 968 that the money 
was not received in respect of the termination of any part of the assessee’s business 
nor was it received in respect of any capital asset as was the sum in the, Glenboig’s 
case®’, Lord Fleming also emphasized this aspect of the matter in Kelsall Parsons & 
Co. v. Commissioners of Inland Revenue’ at page 622 that there was no finding 
that in consequence of the termination, any capital asset was depreciated in value or 
became of less use for the purpose of the assessee’s business. If the assessees in those 
cases had by virtue of the agreements in question acquired capital assets which they 
could work in order to earn income, profits or gains, the payments received 
on termination of the said agreements would certainly not have been held to 
be trading receipts but capital receipts and as such not liable to tax. 


Reliance was placed on behalf of ‘the assessee on the decisions in Glenboig 
Union Fireclay Co., Ltd. v. The Commissioners of Inland Revenue® and Van Den 
Berghs, Lid. v. “Clark (H. M. Inspector of Taxes), for showing that, if the capital 
asset of the assessee was sterjlized or destroyed the payment would be a capital 
receipt. Lord Buckmaster, in Glenboig Union Fireclay Co., Lid. v. The Commissioners of 
Inland Revenus? at page 463, expressed the opinion that 

“Tt made no difference whether it be regarded as the sale of the asset out and out, or whether 
it be treated as a means of preventing the acquisition of profit that would otherwise be gained. In 


either case, the capital asset of the company was to that extent sterilized and destroyed and it was 
in respect of that action that the sum had been paid.” 





Lord Wrenbury also, at page 464, stated that ° 
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“the mining leases were capital assets of the company, the company’s objects were to acquire 
profits by working the mines under and by virtue of the titles and rights which they hold under the 
jea8es and ike payment was made to the assessee for abstaining from seeking to make a profit.” 


Put it in another way : 


“The right to work the area in which the working was to be abandoned was part of the capital 

asset consisting of the right to work the whole area demised, Had the abandonment extended to 
the whole area all subsequent profits by working would, of course, have been impossible but it 
would be impossible to content that the compensation would be other than capital. It was the price 
paid for sterilising the asset from which otherwise profit might have been obtained. What is true 
of the whole must be equally true of the part. (Page 465). 
In Van Den Berghs, Ltd. v. Clark (H. M. Inspector of Taxes)! it was held that the pay- 
ment in question was the payment for the cancellation of the assessee’s future rights 
under the agreements which constituted a capital asset of the assessee and that it 
was accordingly a capital receipt. Justice Finlay, whose judgment was ultimately 
restored by the House of Lords, observed at page 413: 

“ The ground is not very casy to express, but the ground upon which I desire to put this part 
of the case is this, that the true view here is that the agreement which was cancelled wage just a 
capital asset of the Company and, if that is right, it seems to me to follow that, distinguishing such 
cases as Short Brothers?, one ought to hold that the sum received wes not an income receipt at all.” 
Lord Macmillan, after discussing the various authorities which according to him 
were useful as illustrations and as affording indications of the kind of consider- 
ations which may be relevantly borne in mind in approaching the problem 
construed the agreements in question as not ordinary commercial contracts made 
in the course of the carrying on of the assessee’s trade. The agreements in the 
facts and circumstance of the case before him related to the whole structure of the 
assessee’s profit-making apparatus, they regulated the assessee’s activities, defined 
what they might and might not do and affected the conduct of their business and he 
had difficulty in seeing how money laid out to secure, or money received for the cane 
cellation of, so fundamental an organization of a trader’s activities could be 
regarded as an income disbursement or an income receipt. He expressed the 
opinion tRat the asset, the congeries of rights which the appellants enjoyed under 
the agreements and which for a price they surrendered, was a capital asset. They 
provided a means of making profits but they themselves did not yield profits. 


Apptying the same ratio here, could it not be said that the pictures which were 
acquired by the assessee from the producers were capital assets of the assessee, 
the object of the assessee being to acquire profits by distributing and exploiting ~ 
the pictures under and by virtue of the titles and rights which the assessee acquired 
under the agreements or that they provided the means of making profits though 
they themselves did not yield profits? That being the true position on the cons- 
truction of the agreements, the only result would be that the pictures constituted 
capital assets of the company and the payment in question was one for the cancella- 
tion of the assessee’s rights under the agreements and was accordingly a capital 
receipt. 


“The distinction between capital assets on the one hand and the stock-in-trade 
on the other was sought to be supported by reference to the decisions in Shadbolt 
(H. M. Inspector of Taxes) v. Salmon Estate? and Johnson (H.M. Inspector of Taxes) v. 
W. S. Try, Lid.4. These were cases of assessees which carried on the business of” 
building and selling houses or building and development business and in the course 
of thier business acquired plots of land which they utilised for the purpose of cons- 
tructing buildings thereupon, which buildings together with the plots of land on 
which they stood were sold by them for a consideration. The question which arose 
was whether the acquisition of the plots of land on which the buildings were thus 
constructed was the acquisition of a capital asset or a trading asset by the assessees. 
Justigs Macnaghten, whose judgment in the King’s Bench Division was the final 
judgment it Shadbolt (H. M. Inspector of Taxes) v. Salmon Estate’, remarked. 
at page 57 that 
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“it was not disputed that in the course of such a trade as this, the trade of building houses 
for sale, the land on which the houses were built was part of the stock-in-trade of the business 
and was not a capital asset. The land being thus a part of their stock-in-trade, theypayment in 
question for the bit sold by the assessees would have been a trading receipt and the right to build 
on the plots was likewise a trading asset.” A 

In Johnson (H. M. Inspector of Taxes) v. W. S. Try, Lid.1, also, the judgment of 
the same learned Judge was the final judgment on the point«an issue. The 
following observations of the learned Judge at page 172 are very instructive : 

“ Although in most cases land belonging to a trading company was part ofits capital assets, in 
the case of a company engaged ın rıbbon development the land which is acquired for the purposes 
of such development is not part of its capital. In such a case the land forms part of its stock-in- 
trade, just as much as the materials which ıt buys for the purpose of erecting the buildings on it. 
The cost of the land must come intp its trading account as a trading expense. If it sella the land 
the price must come into its trading account as a fearing receipt. And, likewise, compensation for 
injurious affection must also, in my opinion, be regarded as a trading receipt.” 

In the instant case also, the pictures, if produced by the assessee itself would 
have been capital assets of the assessee. What the assessee did was that instead of 
producing the pictures itself it advanced moneys to the producers for the purpose of 
producing the pictures which it acquired for the purpose of distribution and ex- 
ploitation. Nonetheless, the pictures thus acquired were capital assets of the assessee 
which it worked upon in carrying on its business of distribution and exploitation, 
the moneys it spent on the acquisition of the pictures were thus capital expenditure 
and whatever moneys were realised by it by working these capital assets were its 
capital receipts except of course the commission which it earned by distribution and 
exploitation of the pictures which certainly would be its trading receipts. Having 
regard to the terms of these agreements it could certainly not be predicated of these 
pictures that they were its stock-in-trade so as to constitute the payment in question 
a trading receipt of the assessee. 


Both the Income-tax Appellate Tribunal and the High Court relied upon the 
decision- of the Privy Council in Commissioner of Income-tax, Bengal v. Shaw Wallace & 
Co.*, and were of the opinion that the present case was covered by thaé decision. 
On the facts of the case as set out in the above appeal it does not appear to 
be clear whether the two selling agencies there were the only selling agencies which 
had been acquired and worked by Shaw Wallace & Qo., and it is debatable under 
the circumstances whether the authority of that decision is not shaken by the’decisions 

„in Short Brothers case®, and Kelsall Parsons @ Cos caset. It is sufficient 
to observe that the agreements in the case of-Shaw Wallace & Go., were not deem- 
-ed to constitute capital assets of the assessee and that aspect of'the question was not 
at all considered by the Privy Council. It is not, therefore, necessary to express 
any opinion on the correctness or otherwise of that decision in this case. 

Having regard to all the circumstances adverted to above, it is, therefore, clear 
that the payment of Rs. 26,000 received by the assessee from the producers was in 
consideration of the surrender by the assessee of the capital assets which it had acqui- 
red from the producers under the three agreements in question and constituted a 
capital receipt net liable to tax for the assessment year 1946-47. The answer given 
by the High Court to the referred question was, therefore, correct and I would dis- 
miss the appeal with costs. ° . : 

ORDER BY THE Courr.—It accordance with the Judgment of the majority, 
the appeal is allowed with costs throughout. 

Appeal allowed. 


° 
pO. Jee 


1. (1916) 27 T.C. 167. 3. (1927) 12 T.G. 955, 973. 
2. (1932) 65 M.L.J. 124 : L.R. 59 I.A. 206, 4. (1938) 21 T.G. 608. 
212: A.I.R. 1932 P.G. 198 : 6 1.T.C. 178 (P.C.). 
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SUPREME COURT OF INDIA. 
PRESENT :—JAGANNADHADAS AND SINEA, Jd. 


e 
Moseb Kaka Chowdhry and another .. Appellants* 
e 
v. 
State of West Bengal .. Respondent. 


Crinvinal Procedure Code (V of 1898) section 307—Charge to jury indicative of opinion 
in faxsour of acquitial—Judge agreeing unth unanimous verdict of guilty—If bound to refer 
case to the High Court—Criminal Procedure Code (V of 1898), section 342—Non-compliance 
with—E fect, 

Assuming ‘that the charge to the: jury in the instant case can be read as indicative of 
a definite opinion reached by the Sessions Judge in favour of the accused persons, it does not 
follow that merely on that account he ıs obliged to make a reference under section 307, Criminal 
Procedure Code. What 1s required under that section is not merely disagreement with the 
verdict of the jury butthe additional factor that the Sessions Judge “is clearly of opinion that 
it is necessary for the ends of justice to subrmt the case to the*High Court ” A Sessions Judge 
even if he disagrees with the verdict of the jury must normally give effect to thattverdi@t unless 
he is prepared to hold the iurther and clear opimion “that no reasonable body of men could 
have given the verdict which they did.” The acceptance of the unanimous verdict of guilty 
is not open to challenge. 


It may be that in a case where the Judge in his charge to the jury hag clearly and definitely 
expressed himself for acquittal, 1t would Qe desirable, though not imperative that he should 
give hus oe why he changed his view and accepted the verdict of the jury and convicted 

e accused. 


A judgment 1s not to be set aside merely by reason of inadequate compliance with section 
342, Criminal Procedure Code. It is settled that clear prejudice must be shown by reason of 
the inadequate compliance with section 342 The question of prejudice is ultimately one of 
inference from all the facts and circumstances of each case. 

(Appeal by special leave against the judgment of the High Court of Cal- 
cutta in Cr. A. No. 94 of 1952 dated 24th March, 1953, confirming the con- 
vietion and sentence of each of the appellants by the Sessions Judge, Murshi- 
dabad.) 


Jaigopal Sethi, Senior Advocate, (C. F. Ali and P. K. Ghosh, Advocates, 
with hifa) for Appellants. 


B. Sen, Senior Advocate, (I. N. Shroff, and P. K. Bose, Advocates with 
him) for Respondent. 


The Judgment of the Court was delivered by 

Jagannadhadas, J.—This is an appeal by special leave against the judg- 
ment of the High Court of Calcutta confirming the conviction and sentence of 
each of the two appellants before us, by the Sessions Judge of Murshidabad. 
The appellants were tried on a charge under section 302/34, Indian Penal 
Code, by the Sessions Judge with a jury. The jury returned a unanimous 
verdict of guilty against each under the first part of section 304 read with 
section 34, Indian Penal Code. The learned Judge accepted the verdict and 
conveited them accordingly and sentenced each of the appellants to rigorous 
imprisonment for ten years. 


In order to appreciate the points raised before us, it is desirable to give a 
brief account of the prosecution ease. The two appellants jointly made a murder- 
ous assault on one Saurindra Gopal Roy at about 6-30 p.m. on 3rd November, 
#951. There was, owing to litigation, previous enmity between the deceased 
and the appellants. All of them belonged to a village called Mirzapur which 
ig within he police station Beldanga, district Murshidabad. 





*Cr. A No. 15 of 1955. g 18th April. 1956. 
S—s 
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The deceased along with two friends of his, of the same village, examined 
as P.Ws. 1 and 2, attended a football match that evening at Beldanga. The 
match was over by 5 P.M. and all the three of them were returning tegether to 
their village. .In the course of the return they were passing at about 6-30 p.m. 
through a field, nearly half a mile away from the village. The two appellants 
each having a lathi and a hashua (sickle) in his hand, emerged,from a bush 
nearby and rushed towards the deceased and his companions. P.W. 1 was first 
struck with a lathi ang thereupon both P.Ws. 1 and 2 moved away to a dis- 
tance. The appellants assaulted the deceased and inflicted on him a number of 
serious injuries. i 

The two companions of the deceased, P. Ws. 1 and 2, ran towards the vil- 
lage and shouted for help whereupon a number of people from the village came 
and collected at the spot. Information was also carried to the son as well as 
to the brother of the deceased. They also came on the scene. The brother, 
by name Radhashyam, proceeded at once to the Beldanga police station and 
lodged*the first information report at about 7-30 p.m. The police officer came 
to the scene and recorded a statement from the deceased who was then still 
alive. He was thereafter taken to the hospital at Beldanga. At the hospital 
the Medical Officer also took a statement from him. (Ex. 4). He died some 
time thereafter. k 

P. Ws. 1 and 2, the companions of the deceased, were the only eye-wit- 
nesses to the murderous assault. The prosecution relied also on certain state- 
ments said to have been made by the deceased after the assault. The deceased 
is said to have stated to P. W. 7 one of the villagers who first came on the 
xene, after hearing the shouts of P. Ws. 1 and 2, that the two appellants were 
his assailants. <A little later, when his son and his brother, P. W. 3 came there, 
he is also said to have stated to P. W. 3 that the two appellants were the assail- 
ants. E 

Accordingly the first information report gave the names of the two appel- 
lants as the assailants. Similar statements are said to have been made by the 
deceased to the police officer when he came on the spot and later to the Medical 
Officer when he was taken to the hospital. The evidence, therefore, in support 
of the prosecution ease was mainly, that of the two eye-witnesses, P. Ws. 1 and 
2, and of the four dying declarations, two of them oral and two written. 

There was considerable scope for criticism about the evidence of the two 
eye-witnesses. The evidence relating to the dying declarations was also open 
to attack in view of the nature of the injuries inflicted on the deceased., These 
ineluded incised wounds on the occipital region and an incised wound in the 
brain from out of which a piece of metal was removed on dissection. This, as 
was urged, indicated the likelihood of the deceased having lost his conscious- 
ness almost immediately and hence the improbability of any statements by the 
deceased. But the medical evidence on this point was indecisive. There 
can be no doubt however thaé the reliability of the prosecution evidence was 
open to serious challenge in many respects. 

But learned counsel for the appellants has not been able to raise either 
before the High Court or before us any objection to the verdict, on the ground 
of misdirection or non-direction, of a material nature, in the charge to the 
jury by the Sessions Judge. On the other hand, the charge brought out eve 
point in favour of the appellants and against the prosecution evidence. ff 
erred, if at all, in that the learned Judge involved himself in a great degl of 
elaboration. s 


The only flaw in the charge which, learned counsel for the appellants 
eould attempt to make out, was that the exposition therein of the legal concept 


. 
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underlying section 34, Indian Penal Code, was obscure and that it would not 
have been correctly appreciated by the jurors. It may be that this could hava 
been expressed in more lucid terms. But we are unable to find that there was 
any misdirection or non-direction therein. Nor do we see any reason to think 
that the Jury*has been misled. Thus there was no real attack either in the 
High’ Court op here as against the learned Judge’s charge to the jury. Ac- 
cordingly, the only points urged before us are the following. 

f 1. The circumstances of the case and the nature eof the charge to the 
jury made it incumbent on the learned Judge to disagree with the jury and 
A Haas the case to the High Court under section 307, Criminal Procedure 
ode. 

2. In the alternative, the learned Sessions Judge having expressed him- 
self in his charge to the jury, definitely for acquittal, he should not have ac- 
cepted its verdict, though unanimous, without giving satisfactory reasons for 
such acceptance. ; ° 

3. The learned Judge having, in his charge specifically cautionell the 
jury against communal prejudice in the following terms ‘‘your deliberations 
and verdiet should not be influenced by any communal considerations’’, 
should have refused to accept the verdict as having been vitiated by communal 
bias. It may be stated that all the jurors were Hindus and that the accused 
were both Muhammadans. ‘The suggestion is that in view of the fact that the 
scene of occurrence was near the border between West and East Bengal, it 
should have been appreciated that communal bias was, at the time, almost 
inevitable. 

4. There has been virtually no examination of the accused by the Sessions 
Judge under section 342, Criminal Procedure Code and the trial has been vitiat- 
ed thereby. 

In a@vancing the first two of the above contentions learned counsel for 
the appellants assumes and asserts that the Sessions Judge in his charge to the 
jury was unequivocally of the opinion that there was no relfable evidence on 
which the conviction could be based and that the appellants should be ac- 
quitted. On this assumption, he urges that, when in the circumstances the 
jury gave a unanimous verdict of guilty, his obvious duty was either to ex- 
press his disagreement with the verdict of the jury and refer the whole case 
for the consideration of the High Court under section 307, Criminal Procedure 
Code, or, at the least, to have placed on record his reasons why in spite of hig 
clear opinion against the prosecution case, he did not consider it necessary to 
disagree from the verdict of the jury. f 

In order to substantiate this point of view, learned counsel took us through 
various portions of the charge to the jury and we have ourselves perused care- 
fully the entirety of it. As already stated, the learned Judge undoubtedly 
pointed out in his charge all the weaknesses of the prosecutién evidence in 
great detail. It is also likely that he was inclined for an acquittal. But we 
are not satisfied that he came to a definite and positive conclusion that there 
should be acquittal. While pointing out the weakness of the prosecution evi- 
dence with a leaning against its reliability he has not specifically rejected 
every important item of the prosecution evidence. It was only in some places 
that he stated categorically that he would not accept a particular item of evi- 
dence and would advise the jurors to reject it. 

In? othey places, while pointing out the infirmities of the evidence, he wad 
not so categorical and positive, as to what his own opinion on that item of evi- 
dence was. For instance, out of the two eye-witnesses, P. Ws. 1 and 2, the 
learned Judge said, so far as P.W. 2 is concerned, as follows: 
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“Personally speaking I am not satisfied with the evidence of recognition of the accused 
persons as the assailants of Sourindra Gopal furnished by P. w a Satyapada. You will be 
advised, gentlemen, not to rely upon the evidence of P. W. 


As regards the evidence of the other eye-witness, P. 5 1 however, is summed 
it up as follows: 


“You should take a comprehensive view of all matters and then decłde whether you 
should act upon the evidence of recognition of the accused persons as the assailants of 
Sourindra furmshed by R. W. 1, Bhupati.” 


There was similar difference in the expression of his opinions with reference 
to the evidence of the dying declarations of the deceased. It may be recalled 
that the evidence of the oral dying declarations is of statements to P. W. 7, 
Phani, and P. W. 3, Radhashyam. ‘The evidence of statement to P. W. 7 
was given by a number of witnesses, viz., P. Ws. 6, 7, 8, 9, 10, 11; 12, and 
18. Out of these so far as the evidence of P.W. 9 is concerned, the learned 
Judge specifically stated ds follows: 


“I should tell you that you should not believe P. W. 9 when he stated on being questioned 
by Phani, Sourindra mentioned Moseb and Sattar as his assailants.’ 


But he did not rule out the evidence of the others on this item in the same 
manner. Then again, when he dealt with the question whether the slip of 
paper, Exhibit 4, is genuine the learned Judge noticed that the said paper was 
shown to have been taken from the medical officer P. W. 17 into the posses- 
Bion of the Investigating Officer, P. W. 35, about a month later and commen- 
ted on it as follows: 


“Personally speaking I see no reasonable explanation as to why, the Investigating Officer 
should not have seized Exhibit 4 from P. W. 17 immediately after it was recorded, if it was 
recorded on 3-11-1951, and sent it to the Magistrate forthwith.” 


All the same, the learned Judge also remarked thus: = 


“You will conider very seriously whether yow have any reason to disbelieve the evi- 
dence of P. Ws. 17, 32, 33. 


P. Ws. 82 and 33 are witnesses who spoke to the statement of ine deceased 
said to have been taken by the Doctor, P.W. 17. Taking the charge to the 
jury, therefore, comprehensively we are unable to find that the learned Judge 
rejected the prosecution evidence and arrived at a clear and categorical con- 
‘clusion in his own mind that the appellants were not guilty. 


We are, therefore, unable to accept the assumption of learned counsel for 
the appellants that the Judge agreed with the unanimous verdict of the jury 
against his own personal conviction, as to the guilt of the accused. It ap- 
pears to us, therefore; that there is no foundation, as a fact, for the argument 
that the learned Judge should have made a reference to the High Court under 
section 807, Criminal Procedure Code or that, in any case, he should have placed 
on record his reasons for agreeing with the verdict of the jury notwithstand- 
ing his own personal opinion to the contrary. 


Assuming however that the charge to the jury in this case can be read as 
‘being indicative of a definite opinion reached by the Sessions Judge in favour 
of the appellants, it does not follow that merely on that account he is obliged 
+o make a reference under section 307, Criminal Procedure Code. What isi 
required under that section is not merely disagreement with the verdicteof the 
jury but the additional factor that the learned Sessions Judge ‘‘1s clearly of 
‘opinion that it is necessary for the ends of justice to submit the case to the 

High Court.’’ 


II] MosEB KAKA CHOWDHRY J. STATE OF WEST BENGAL (Jagannadhadas, F.). 37 

It is now well-settled, since the decision of the Privy Council in—Ram- 
nuyrak Singh v. Emperor, that under section 307, Criminal Procedure Code 
a Sessionw$ Judge, even if he disagrees with the verdict of the jury must nor- 
mally give efipct to that verdict unless he is prepared to hold the further and 
cleay opinion ‘‘that no reasonable body of men could have given the verdict 
which the jusy did.’’ We are certainly not prepared to say that the present 
case satisfies that test or that the charge to the jury indicated any such clear 
conclusion. Indeed it is to be noticed that on intimation by the jury*of its 
unanimous verdict, the learned Judge has recorded that he ‘‘agreed with and 
accepted the verdict.’’ 


We have no doubt that it was perfectly. competent for him to do so. 
Learned counsel urges that this acceptance is a judicial act and that having 
regard to the whole tenor of the Judge’s charge to the jury, he was at least 
under a duty to himself and to the appellate Court to record his reasons for 
aceeptance of the verdict of the jury. 


We are unable to agree with this contention. It may be that in a case 
where a Judge in his charge to the jury has clearly and definitely expressed 
himself for acquittal, it would be very desirable, though not imperative, that 
he should give his reasons why he ghanged his view and accepted the verdict 
of the jury. But we can find no basis for any such contention in this case. 


The two further contentions that remain which are enumerated above as 3 
and 4, were not raised before the High Court. We are reluctant to allow any 
such contentions to be raised on special leave. The point relating to the pos- 
sibility of the verdict having been the result of bias has no serious basis. It 
appears to us that the learned Sessions Judge had no justification in this case 
for imagining the possibility of such bias and giving a warning to the jury in 
this behalf. This is not a case which arose out of any incident involving 
ecmmunal tension. 


Thg likelihood of any such biss is not to be assumed merely from the fact 
of the appellants being Muhammadans and the jurors being Hindus. Nor is it 
right to take it for granted merely from the fact of proximity of the place of 
trial to the border between West and East Bengal. On the other hand, it is 
not without some relevance that when the jury was empanelled at the commence- 
ment of the trial, there was absolutely no such objection taken. Nor was the 
right of challenge to the jurors exercised. . 


Learned counsel for the appellants has very strenuously argued before us, 
the point relating to the inadequacy of the examination of the appellants un- 
der section 342, Criminal Procedure Code. Now, it is true that the examma- 
tion in this case was absolutely perfunctory. The only questions put to each 
of the accused in the Sessions Court, and the answers thereto were the follow- 
ing. 

“Q, You have heard thecharges made and the evidence adduced against you. Now say> 
what is your defence? What have got to say? 

A. Iam innocent. 

Q. Will you say anything more? 


A. No. 
eQ. Will you adduce any evidence in defence? 
A. No” 





1. (1946) 2 M.L.J. 200: L.R. 73 LA. 174: LL.R. 25 Pat. 601 (P.C.). 
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There can be no doubt that this is very inadequate compliance with the salutary 
provisions of section 342, Criminal Procedure Code. It is regrettable that there 
has occurred in this case such a serious lacuna in procedure notwitRetanding 
repeated insistence of this Court, in various decisions commencing from. Tara 
Singh v. The State, on a due and fair compliance with the terms of section 342, 
Criminal Procedure Code. But it is also well recognised that æ judgment is 
not to be set aside merely by reason of inadequate compliance with section 342, 
Criminal Procedure Code. 


It is settled that clear prejudice must be shown. This Court has clarified 
the position, in relation to cases where accused is represented by counsel at the 
trial and in appeal. It is up to the accused or his counsel in such cases to satisfy 
the Court that such inadequate examination has resulted in miscarriage of 
justice. This Court in its judgment in the latest case on this matter, viz., 
K. C. Mathew v. The State,of Travancore-Cochin,? bas laid down that ‘‘if the 
counse] was unable to say that his client had in fact been prejudiced and if all 
that he could urge was that there was a possibility of prejudice, that was not 
enough. ” . 


Learned counsel could not, before us, make out any clear prejudice. AN 
that learned counsel for the appellants urges is, that this might be so in a 
case where the trial was with the assessors and the Judge’s view on the evidence 
was the main determining factor. But he contends that the same would not 
be the case where the trial is with the aid of a jury. L&arned counsel urges 
that a full and clear questioning in a jury trial does not serve the mere pur- 
pose of enabling the accused to put forward his defence or offer his explana- 
tion, which may be considered along with the entire evidence in the case. 
The jury would, he suggests also, have the opportunity of being impressed one 
way or the other by the method and the manner of the accused when gjving the 
explanation and answering the questions and that the same might turn the 
scale. ° 


Learned counsel urges, therefore, that the non-examination or indequate 
examination under section 342, Criminal Procedure Code, in a jury trial must 
be presumed to cause prejudice and that a conviction in a jury trial should be 
set aside and retrial ordered, if there is no adequate examination under section 
342, Criminal Procedure Code. We are not prepared to accept this conten- 
tion as a matter of law. The question of prejudice is ultimately one of in- 
ference from all the facts and circumstances of each case. The fact of the 
trial being with the jury may possibly also be an additional circumstance for 
consideration in an appropriate case. But we see no reason to think that in 
the present case this would have made any difference. 

We are, therefore, not prepared to accept the argument of the learned 
counsel for the appellants in this behalf. In any case, an argument of this 
kind which would, if accepted; necessitate a retrial, is one that ought to be put 
forward at the earliest stage and at any rate at the time of the regular appeal 
in the High Court. This cannot be entertained for the first time in an appeal 
on special leave. 

For all the above reasons this appeal is dismissed. 

Appeal dismissed: 
e 
z3 A 


1. 1951 S.C.J. 518: (1951) S.CR 729: (1951) 2 M.L.J. 291 (S.C.). 
ie Es 1956 S.C.J. 213: 1956 An.W.R. (S.C.) 130: (1956) 1 M.L.J. (S.C.) 130 
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SUPREME COURT OF INDIA. 


_ (Original Jurisdiction.) 
PREseNT :-—B, JAGANNADHADAS, T. L. VENKATARAMA Ayyar AND B. P. Singa, JJ. 
M/s. Modi Food Products Co. Limited .. Appellant* 
py. 
Shri Faqir Chand Sharma and others .. Respondent. 


e 
Industrial Disputes Act (XIV of 1949), sections 22 (a) 23 and 25-C—Finding of Tribunal that lay-off 
was justified—Application of workmen rH section 23——Sustamability—Compensation—Extent of right where 
period of lay-off was over 45 days—Sectron 25-C—Scope. 

The only condition of service which an employer and his workmen might be taken to have agreed 
to is that the lay-off should be for adequate grounds and for a reasonable period. Where the Tri- 
bunal’s finding 1s that the lay-off was justified, the only order which the Tribunal could have 
was one of dismissal of the petition filed by the workmen under section 23 of the Industrial Dis- 
putes Act on the ground that there had been no contravention of section 22 (a). 


Where a lay-off commenced on 14th July, 1954 and was to ‘continue until the next groundnut 
season and the workers were actually absorbed in batches within 57 to 121 days the workmen were 
entitled to compensation only for a period of 5 days as provided in Proviso a to section 22-C. The 
lay-off in the instant case cannot be brought within the purview df Proviso (b) to section 25-0, 

(On appeal by special leave from the judgment and order dated the 22nd 
August, 1955, of the Labour Appellate Tribunal of India at Lucknow, in Misc. 
Case Ko. 11-C-650 of 1954.) . 


Veda Vyas, Senior Advocate, (S. K. Kapur and N. H. Hingorani, Advocates, 
with him) for Appellant. 


Dr. 7. N. Banneri, Senior Advocate, (P. C. Agarwalla, Advocate, with him) for 
Respondents, 


The Judgment of the Court was delivered by 


Venkatarama Ayyar, 7.—The appellant is a company registered under the 
Indian Gempanies Act, and owns a factory called Modi Oil Mills in the district 
of Meerut. The respondents are workmen employed in the mills. The business 
of the Mills consists in the manufacture of oils and paints. Oh 12th July, 1954, 
the management put up the following notice : 

“ Notice is hereby given that due to non-availability of groundnut seed and neem seed at the 
parity with the ruling prices of the groundnut oil and neem oil, the Management is reluctantly com- 


pelled to close the Groundnut Crushing Section and Neem Section till the next groundnut season 
and thus the workers in the attached list are surplus and their services are laid off with effect from 14th 


July, 1954 

Workers, thus affected, shall be paid compensation according to Industrial Disputes (Amendment) 
Act, 1953, subject to conditions laid therein. It is further notified that the time of the attendance as 
provided in section 25 (d) and (e) shall be 10 4.x. for all the laid-off workers ”. 

Pursuant to this notice, 142 workmen mentioned therein, being the respon- 
dents in this appeal, were laid off from the 14th July, 1954. On 26th July, 1954, 
the workmen acting through their Union sent a notice to the management de- 
manding full wages for the period of lay-off on the ground that # was unjustified 
and illegal. The management denied these allegations, and refused the demand. 
This being an industrial dispute as defined in sectién 2 (k) of the Industrial Dis- 
putes Act XIV of 1947, in the ordinary course, proceedings would have been taken 
with reference thereto ynder the provisions of that Act. But there was at that 
time another industrial dispute between the parties pending final adjudication. 
That dispute had been referred under section 10 of the Industrial Disputes Act 
for adjudication to the Regional Conciliation Officer, Meerut. He had pronounced 
fis award, and against that, both the parties had preferred appeals to the Labour 
Appellate Tribunal, and they were pending at the date of the notice. The Indus- 
trial Disputes (Appellate Tribunal) Act XLVIII of 1950, hereinafter referred to 
as the Act, contains special provisions with reference to eertain disputes which might 
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arise between parties, when there is already pending adjudication between them 
another industrial dispute. They are sections 22 and 23, which ae as follows : 

“92, During the period of thirty days allowed for the filing of an appeal under section 10 or 
during the pendency of any appeal under this Act no employer shall— . 


(a) alter, to the prejudice of the workmen concerned in such appeal, the conditions of service 
applicable to them immediately before the filing of such appeal, or è 


(b) discharge or punish, whether by dismissal or otherwise, any workmen concerned in such 
appeal, save with the express permission in writing of the Appellate Tribunal. 

23. Where an employef contravenes the provisions of section 22 during the pendency of pro- 
ceedings before the Appellate Tribunal, any employee aggrieved by such contravention, may make 
a complaint in writing, in the prescribed manner to such Appellate Tribunal and on receipt of such 
complaint, the Appellate Tribunal shall decide the complaint as if it were an appeal pending before 
it, ın accordance with the provisions qf this Act and shall pronounce its decision thereon and the 
provisions of this Act shall apply accordingly ”. 

On 24th August, 1954, the respondents filed an application before the Labour 
Appellate Tribunal under section 23 of the Act. Therein, they alleged that the 
lay-off was not bona fide, betause the ground given therefor, namely, non-avail- 
ability of groundnut and neem seeds at parity with ruling prices was not true ; 
that further in view of the pendency before the Labour Appellate Tribunal of 
an industrial dispute between the parties, the lay-off was in contravention of 
section 22 (a) of the Act, and they accordingly prayed that they might be awarded 
by way of compensation full wages for the entire period of the lay-off. The appel- 
lant contested the claim. It contended that the non-availability of groundnut 
and neem seeds as mentioned in the notice was true, and that the lay-off was 
bona fide. It also claimed that section 22 (a) of the Act had no application to the 
dispute, as the notice distinctly stated that the workmen would be paid compensa- 
tion as provided in section 25-C of the Industrial Disputes Act as amended by Act 
XLIII of 1953. It also contended that under that section compensation was 
payable only for the first 45 days at the rate mentioned in the body of the section 
and not for any period subsequent thereto. The Tribunal held that the lay-off 
was justified. It further held on.a construction of section 25-C that the, workmen 
were entitled to half the basic wages and dearness allowance not merely for the 
first 45 days but for the entire period, and that as the appellant did “ not observe 
the provisions of that section ”, there was an alteration of the conditions of service 
within section 22 (a) of the Act. It accordingly awarded compensatio for the 
whole of the period at 50 per cent. of the basic wages and dearness allowance. 
Against this decision, the management has preferred this appeal by special leave. 

On behalf of the appellant, Sri Veda Vyas contended firstly, that on its finding 
that the lay-off was justified the only order which the Tribunal could have passed 
was one of dismissal of the petition filed by the respondents, and that the award 
of compensation was, in consequence, without jurisdiction ; and secondly, that on 
a true construction of section 25-C of the Industrial Disputes Act, the workmen. 
were entitled to compensation only for a period of 45 days as provided in Proviso 
(a) to section 25-C. We are of opinion that both these contentions are well- 
founded. 

On the first question, the jurisdiction of the Tribunal to grant relief under 
section 23 of the Act arises oply if it is made out that there was contravention of 
section 22 by the management. The respondents understood this position quite 
correctly, and with a view to bring themselves within section 23, they alleged that 
the lay-off was not bona fide, inasmuch as, in fact, groundnut and neem seeds were 
available. This contention rests on the supposition that the conditions under 
which workmen could be laid off are conditions as to their service, and that when 
the employer lays off workmen without proper grounds therefor, it is a violation 
of the conditions of service within section 22 (a) of the Act. 

There was some argument before us whether lay-off, whether justifiable or 
otherwise, could be brought within section 22 (a) of the Act as amountihg to breach 
of the conditions of service. On the one hand, the argument was that thé expression 
“ conditions of service °? would include only such conditions as would operate when 
the workmen were actually in service, such as the quantum of wages, hours of 
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work, provision for leave and so forth, and that when there was a lay-off, these 
conditions could by their very nature have no application and that if the lay-off 
was unjuŝtified, that would give the workmen a right to take proceedings under 
the provisions of the Industrial Disputes Act, but that they could make no claim 
under section 23 as for a breach of the provisions of section 22 (4). The conten- 
tion; on the gther side, was that the workmen and the management should be 
deemed to have agreed that there woud be lay-off only for good and proper reasons. 
and under conditions permitted by law, and that if those conditions were 
not satisfied, the lay-off would be an alteration of the conditions of service 
within section 22 (a). The question is one of some importance, but it is unnecessary 
to express any opinion on it, as counsel for the appellant conceded after some argu- 
ment that conditions under which the workmen could be laid off would be condi- 
tions of service. On this footing, he contended that as the lay-off was, in fact, 
justified, there was no breach of those conditions, and that, in consequence, section 
22 (a) of the Act had no application. On behalf of the respondents, it is argued 
that the lay-off must, by its very nature, be temporary and of short duration, and 
that if it is for a long or indefinite period as in the present case, it could not Be said 
to be a proper lay-off such as could be deemed to have been agreed to by the 
workmen, and that section 22 (a) of the Act would, therefore, be applicable. 


It is common ground that there are no statutory rules prescribing the condi- 
tions under which there could be a lay-off. If there had been, they would operate 
as conditions of service between the parties, and then the question would simply 
have been whether there had been a compliance with them. Under the provisions 
of the Industrial Employment (Standing Orders) Act XX of 1946, certain Standing 
Orders had been framed with reference to this matter. Counsel on both sides. 
state that after the enactment of the Industrial Disputes (Amendment) Act XLIII 
of 1953, they are no longer in force, and that there are no statutory provisions. 
applicable to the present dispute. We must, therefore, decide the question on 
the footing that the only condition which the parties might be taken to have agreed 
to is that the lay-off should be for adequate grounds and for a reasonable period. 
On this question, there is a clear finding in favour of the appellant. The Tri- 
bunal has found that groundnut and neem seeds were not ‘available at parity 
prices, and that for that reason, the work had to be stopped. It is not likely that 
businessmen would cut their profits to spite the workmen. The period of the 
lay-off was expressed to be until the next groundnut season, and we have been 
told that the season for groundnut begins sometime in November—December. 
In fact, all the respondents have been re-employed in relays from September onwards, 
and by the first week of December all of them had been absorbed. On the finding 
of the Tribunal that the lay-off was justified, it follows that the application of the 
respondents under section 23 of the Act was liable to be dismissed on the ground 
that there had been no contravention of section 22 (a). 


But, notwithstanding this finding, the Tribunal went on to hold that the 
application under section 23 of the Act was maintainable. To appreciate the 
reasoning behind this decision, it is necessary to refer to section 25-C of the Indus- 
trial Disputes Act, which runs as follows : 


“ Right of workmen laid-off for compensation : Whenever a workman. (other than a badli workman 
or a casual workman) whose name is borne on the muster rolls of an industrial establishment and who 
has Completed not less than one year of continuous service under an employer is laid-off, he shall be 
paid by the employer for all days during which he is so laid-off, except for such weekly holidays as may 
intervene, compensation which shall be equal to fifty per cent. of the total of the basic.wages and 
dearness allowance—that would have been payable to him had he not been so laid-off : 


Provided that 


(a) the compensation payable to a workman during any period of twelve months shall not 
be foy more than forty-five days except in the case specified in clause (6) ; 


(b) i? during any period of twelve months, a workman has been paid compensation for forty- 
five days and during the same period of twelve months he is again laid off for further continuous periods 
of more than one week at a time, he shall, unless there is any agreement to the contr between hin. 
and the employer, be paid for all the days during such subsequent periods of jay-of compensation. 
at the rate specified in this section ”. 

5—6 


. 
a 


42 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1956 


The appellant does not dispute the right of the respondents to compensation, and, 
in fact, they were informed by the very notice dated 12th July, 1954, under which 
they were laid off, that compensation would be paid to them in accordance with 
section 25-C. It is as regards the quantum of compensation payable under that 
section that the parties are disagreed. It will be remembered that the lay-off 
commenced on 14th July, 1954, and was to continue until the next groundnut sea- 
son, and that the workers were actually absorbed in batches from September, 
and that by the fust week of December, they had all of them been employed. 
There was thus one c8ntinuous lay off for periods varying from 57 to r21 days. 
The contention of the appellant is that, on these facts, the workmen were entitled 
to compensation only in accordance with Proviso (a) to section 25-C, and that 
they would therefore be entitled to 50 per cent. of the basic wages and dearness 
allowance for the first 45 days and for the rest of the period, no compensation 
was payable. The respondents agree that Proviso (a) to section 25-C applies to 
the first period of 45 days ; but they contend that for the remaining period of the 
lay-off, ihe governing provision is Proviso (b) to section 25-C, and that under that 
proviso, they would be entitled to compensation as provided in the body of the 
Section, i.e., 50 per cent. of the basic wages and dearness allowance, for the remain- 
ing period also. This contention was accepted by the Tribunal, and holding that 
the compensation awarded by the appellant was not in accordance with section 
‘25-C, it decided, as already mentioned, that there was an alteration of the condi- 
tions of service, and accordingly awarded compensation under section 23 of the 


Act. 


It is contended for the appellant that the construction which the Tribunal 
has put on section 25-C is erroneous, and that the amount of compensation offered 
by the appellant was the correct amount payable under that section. As already 
stated there is no dispute that the compensation payable for the first 45 days has 
to be determined in accordance with Proviso (a) to section 25-C. The dispute is 
only as to whether for the rest of the period of lay-off the workmen are entitled to 
compensation under Proviso (5) to section 25-C. That proviso would apply only if 
the workmen had been paid compensation for 45 days, and were again laid off 
for further periods,of more than one week at a time. On the wording of the section, 
it is clear that the lay-off which falls within Proviso (5) to section 25-C must be dis- 
tinct from that for which compensation had been paid in accordance with Proviso 
(a) to section 25-C and subsequent thereto in point of time. And as, in the present 
case, there was one continuous lay-off for the entire period, Proviso (b) could 


have no application. ° 


Counsel for the respondents contends that though there was only one lay-off 
it should notionally be split up into two, the first period being the 45 days covered 
by Proviso (a) to the section and the rest of the period, by Proviso (b). Itis argu- 
able that there could be a second and distinct lay-off following the first without a 
break, as for example, when the management first notifies lay-off for a period of 
45 days and pays compensation therefor, and again issues a fresh notification at 
the end of the period declaring a further lay-off for a period exceeding 7 days in 
continuation of fhe notified lay-off, and that that would fall within Proviso (b). 
But, in the present case, there was only one notification, and the period specified 
therein was up to the next season. By no straining of the language of Proviso (5) 
to section 25-C can such a lay-off be brought within its purview. The respondents 
rely in support of their contention on the decision in Automobile Products of India, 
Lid. v. Their Workmen?. But that decision gives no cffect whatever to the words 
“again laid off”, and moreover, if the constructin adopted therein is correct, 
there would be no need for the Provisos (a) and (b), as what would be payable under 
them, according to the respondents, would become payable under the body of the 
section itself. If, as observed in the above decision, this conclusion leads jo an 
anomalous position, it is for the legislature, if it thinks fit, to amend the section and 
not for the Tribunal to construe it otherwise than what it plainly means. We 
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are accordingly of opinion that the respondents are entitled to compensation only 
for the 45 days as provided in Proviso (a), and that as the appellant had offered 
to pay tHe same by its notice dated 12th July, 1954, there was no alteration of the 
-conditions of service within section 22 of the Act, and that, in consequence, the 
petition of the respondents was liable to be rejected. 

We accosdingly allow the appeal, set aside the order of the Tribunal, and dis- 
miss the petition of the respondents. The parties will bear their own costs. 

e 


Appeal allowed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Present :—S. R. Das, Chief Justice, N. H. BHAGwati anp T. L. VENKATA- 


-RAMA AYYAR, JJ. . 

Rao Bahadur Ravulu Subha Rao and others .. Appellants* 
v. : 

The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 26-A—Application for renewal of registration of a firm should be 
signed “ personally” by the partners, as required by Rules 2 and 6 of the Incoms-tax Rules—Rules 2 and 6 
are intra vires. 

The Indian Income-tax Act is a self-contained Code exhaustive of the matters dealt with therein, 
and its provisions show an intention to depart from the Common Lawrule, qui facet per alium facit per 
se. Its intention again is that a firm should be given benefit of section 23 (5) (a), only ifitis registered 
under section 26-A in accordance with the conditions laid down in that section and the rules framed 

«thereunder. And as those Rules require the application (for registration or renewal of registr ation) 
to be signed by the partner in person, the signature by an agent on his behalf is invalid. 

Rules 2 and 6 of the rules framed under section 59 of the Income-tax Act are intra mres the powers 

-of the rulegnaking authority. 
(Appeal from the judgment and order dated the 25th day of March, 1951, of 
the Madras High Court in Case Referred Nos. 32 of ig48 and 31 of 1950). 


. K. §. Krishnaswami Iyengar, Senior Advocate (K. R. Choudhry, Advocate, with 
him), for Appellants. i 
G. N. Joshi and P. G. Gokhale, Advocates, for Respondent. 


The Judgment®*of the Court was delivered by 

Venkatarama Ayyar, 7—The appellant is a firm which was constituted under a 
deed of partnership dated roth February, 1941, and consists of two partners, Subba 
‘Rao and Hariprasada Rao. On 21st March, 1942, it was registered under section 
"26-A of the Indian Income-tax Act (XI of 1922), hereinafter referred to as the 
Act, for the assessment year 1942. Sometime thereafter, one of the partners, 
Subba Rao, is stated to have left on a long pilgrimage, and the affairs of the partner- 
ship were then managed by Hariprasada Rao as his agent under a general power-o f- 
attorney dated ist July, 1940. Hariprasada Rao then applied under Rules 2 and 
-6 of the Rules framed under section 59 of the Act for renewal of the registration 
certificate for the year 1942-43, and the application was signed by him for himself 
and ‘again as the attorney of Subba Rao. ‘Those Rules provide that an application 
for registration of a firm under section 26-A and for renewal of registration certificate 
“shall be signed personally by all the partners.” The Income-tax Officer rejected 
the application for renewal on the ground that it was not personally signed by one 
af the partners, Subba Rao, and that the signature of Hariprasada Rao 
as his agent was not valid. The order was taken in appeal, and was ultimately 
the subject of a reference under section 66 (1) of the Act to the High Court of 
Madras, which held that the word “personally” in Rule 6 required that the partner 
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should himself sign the a plication, and that the principles of agency under the 
general law were excluded. (Vide Comuissioner of Income-tax v. Subba Rao}.) 


While these proceedings“were pending, Hariprasada Rao filed the two applica- 
tions, out of which the present appeals arise, for renewal of the registration certificate 
for the assessment years 1943-44 and 1944-45. Both of them were signed by,him 
for himself and as attorney for Subba Rao. At the hearing of these petitions the 
appellant, apart from maintaining that Rules 2 and 6 did not, on their true construc- 
tion, exclude signature Dy an agent on behalf of a partner, raised a further conten- 
tion that the Rules themselves were ultra vires the powers of the rule-making authority. 
The Income-tax Officer overruled both these contentions, and rejected the applica- 
ions, and his orders were confirmed on appeal by the Appellate Assistant Commis- 
sioner and then by the Appellate Tribunal. Thereafter, on the application of the 


appellant, the Tribunal referred the following questions for the decision of the High 
Court : 


“ (1) Whether the word ‘ personally’ in the Income-tax Rules, as framed under section 59 
of the Income-tax Act would exclude a duly authorised agent of a partner from signing an application 
on beb&lf of the partner under section 26-A of the Income-tax Act ? 


(2) If the answer to the above question is in the affirmative, whether Rules 2 and 6 are ultra 

vires the rule-making authority ?” 
The reference was heard by Satyanarayana Rao and Viswanatha Sastry 
JJ. Following the decision in Commissioner of Income-tax v. Subba Rao}, they answercd. 
the first question in the affirmative. On the second question, however, they differed. - 
Satyanarayana Rao, J., held that the Rules were ultra vires, and that the applica- 
` tions were in order, and ought to have been granted. Viswanatha Sastry, J., was 
of the contrary opinion, and held that the Rules were intra vires, and that the appli- 
cations were properly rejected as not being in accordance with them. The learned 


Judges, however, granted a certificate under section 66-A of the Act, and that is 
how the appeals come before us. A 


The first question whether the word “personally” would exclude signature by 
an authorised agent on behalf of the partner was answered in the affirmative by the 
Madras High Court in Commissioner of Income-tax v. Subba Raot. This was one of the 
decisions quoted with a approval by this Court in Commissioner of Agricultural Income- 
tax v. Keshab Chandra Manda]*, where the question was whether a rule franted under 
the Bengal Agricultural Income-tax Act that the declaration in the return should be 
signed by the individual himself required that he should sign it personally, and it 
was held that it did so require. Sri K.S. Krishnaswami Ayyangar, learned counsel 
for the appellant, did not urge any grounds for differing from the above conclusion 
and we must therefore hold, in agreement with the views expressed in the above 
decisions, that the signature which is prescribed by the Rules is that of the partner 
himself, and that they are not complied with by the agent signing on his behalf. 


Then we come to the second question—and that is the substantial question 
that arises for our determination in this appeal—whether Rules 2 and 6 are ultra 
vires the rule-making authority. The argument of the appellant in support of its 
contention that the Rules are ultra vires may thus be stated : Under the Common 
Law of England, a person hasthe right to do through an agent whatever he can do 
himself, and that right has also been conferred on him in this country by section 2 
of the Powers-of Attorney Act (VII of 1882), which runs as follows : 


“ The donee of a power-of-attorney may, if he thinks fit, execute or do any assurance, instrument 
or thing in and with his own name and signature, and his own seal, where sealing is required, by the 
authority of the donor of the power ; and every assurance, instrument and thing so executed and 
done, shall be as effectual m law as if ıt had been executed or done by the donee of the power in jhe 
name, and with the signature and seal of the donar thereof. 


This section applies to powers-of-attorney created by instruments executed either beforeeor after 
this Act comes into force”. ° 
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Section 26-A of the Act confers on a partner the right to apply for registration of the 
firm, and that right could be exercised both under the Common Law and under sec- 
tion zg of the Powers-of-Attorney Act through an-authorised agent. The sovereign 
Legislature might, if it so chooses, abrogate the rule of Common Law, and repeal sec- 
tion 2 of the Powers-of-Attorney Act, and enact that the application to be presented 
under section 26-A should be signed by the partner himself and not by any other per- 
son ; but it Has not done so either expressly or by necessary implication, and, there- 
fore, the application which was signed by Hariprasada Rgo is as good as if it had 
been signed by Subba Rao. The Rules no doubt require that the signature should 
be that of the partner and not that of his agent. Butin prohibiting what would be 
lawful under the section, the Rules go beyond the ambit of the authority conferred 
by section 26-A on the rule-making authority, which is limited to framing Rules for 
giving effect to the principles laid down in the statute. They are therefore ultra vires. 
In the alternative, assuming that the mandate given to the rule-making authority 
under section 26-A is of sufficient amplitude to authorise the making of the Rules in 
question,-even then, they must be held to be ultra tires, as they have the effect of 
abrogating the common law and of repealing section 2 of the Powers-of-Attorney 
Act, which confer on a person the right to act through an agent, and that being a 
legislative function cannot be delegated to a rule-making authority, and section 26-A 
if it is to be construed as conferring such power on an outside authority, must be 


struck down as constituting an unconstitutional delegation by the Legislature of its 
legislative function. ° 


It is the correctness of these contentions, that now falls to be considered. 


According to the law of England—and that is also the law under the Indian 
Contract Act, 1872— 


“every person who is sui juris has a right to appoint an agent for any purpose whatever, and 

that he can do so when he is exercising a statutory right no less than when he is exercising any other 
right”. Per Stirling, J., in Jackson and Co. v. Napper : In re Schmidts’ Trade-Mark}, 
This ruje is subject to certain well-known exceptions as when the act to be 
performed is personal in character, or is annexed to a public office, or to an 
office involving fiduciary obligations. But apart from such exceptions, the law 
is well settled that whatever a person can do himself, he can do through an 
agent. eIt has accordingly been held that 


“ at Common Law, when a person authorizes another to sign for him, the signature of the person 

gi gning is the signature of the person authorizing it”. Per Blackburn, J., iùn Ths Queen v. Justices 
= e 

‘The appellant is therefore right in his contention that unless the statute itself enacts 
otherwise, an application which a partner has to sign would be in order and 
valid, if it is signed by his authorised agent. The question then is whether there 
is anything in the Act, which requires that an application under section 26-A 
should be signed by the party personally. 


Section 26-A is as follows: 


“ (1) Application may be made to the Income-tax Officer on behalf of any firm, constituted 
under an instrument of partnership specifying the individual shares of the partners, for registration for 


the purposes of this Act and of any other enactment for the time beng im force relating to income-tax 
or super-tax. 


e (2) The application shall be made by such person or persons, and at such times, and shall con- 
tain such particulars and shall be in such form, and be verified in such manner, as may be prescribed; 
„and it shall be dealt with by the Income-tax Officer in such manner as may be prescribed ’’. 

The section does not, it should be noted, provide that the application for registra- 
tion should be signed by the partner personally and it is this that forms the founda- 
‘tion of the contention of the appellant that the right which a person has under the 
general law and under section 2 of the Powers-of-Attorney Act to act through an 
agent hanot been taken away or abridged by the section. He relies in support of 
his contention on the following rules of construction : 
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(1) Statutes which encroach on the rights of a subject should be interpreted 
if possible so as to respect such rights. (Vide Maxwell on Interpretation of Statutes, 
roth Edition, page 285 ; Craies on Statute Law, 5th Edition, pages 11f to 114). 
The law is thus stated by Lord Justice Bowen in In re Cuno: Mansfeld v. Mansfield’: 

“In the construction of statutes, you must not construe the words so as to take away rights 
which already existed before the statute was passed, unless you have plain words whjch indicate that 
such was the intention of the Legislature ”. 

(2) In the absegce of clear and unambiguous language an intention to 
alter the existing law should not be imputed to the Legislature. (Vide Craies 
on Statute Law, 5th Edition, pages 114 and 115). 


(3) The law does not favour repeal of a statute by implication, and therefore 

a later statute should not be cénstrued as repealing an earlier one without ex- 
press words or by necessary implication. (Vide Maxwell on Interpretation of 
Statutes, roth Edition, page 170 ; Craies on Statute Law, 5th Edition, page 337). 

“Tf it is possible’, observed Férwell, J., “it is my duty so to read the section as not to effect an 
implied epeal of the earlier Act” : Re Chance?. 

“ Unless two Acts are so plainly ns ot to each other, that effect cannot be given to both at 
the same time, a repeal will not bè implied”. Per A. L. Smith, J., in Kutner v. Phillips*. 
In the light of these principles, it is contended that the true scope of section 26-A 
is that it.confers a right on a partner to register the firm, and leaves the modus of 
the exercise thereof to be regulated by the existing law, and that, therefore, 
far from showing an intention either to alter the general law as to the right of a 
person to act through his agent or to repeal section 2 of tha Powers-of-Attorney 
Act, the section depends on their continued operation for its implementation. 


Now, the rules of construction on which the appellant relies are well-established. 
But then, it should not be overlooked that they are only aids to ascertain the 
true intention of the Legislature as expressed in the statute, and the question ulti- 
mately is, what in the context do the words of the enactment mean ? The following 
passage from Crawford on “ The Construction of Statutes”, 1940 Edition, page 454 
cited by the appellant may be usefully referred to in this connection : 

“ Why should a statute be subjected to a strict or a liberal construction, as the case may be ? 
The only answer that can possibly be correct is because the type of construction utilized gives effect 
to the legislative intent. Sometimes a liberal construction must be used in order to make the legis- 
lative intent effective, and sometimes such a construction will defeat the mtent of the Legislature. If 
this is the proper conception concerning the rule of construction to be adhered to, then a strict or a 
liberal construction is simply a means by which the scope of a statute is extended or restricted in 
order to convey the legislative meaning. If this is the proper position to be accorded strict and liberal 
constructions, it would make no difference whether the statute involved was penal, criminal, remedial 
or in derogation of common right, as a distinction based upon this classification would then mean 
nothing ”. 

That being the correct.position, the question is whether on its true interpreta- 
tion, the statute intended that an application under section 26-A should be signed 
by the partner personally, or whether it could be signed by his agent on his behalf. 
To decide that, we must have regard not only to the language of section 26-A but 
also to the character of the legislation, the scheme of the Act and the nature of the 
right conferred by the section. "The Act is, as stated in the preamble, one to 
consolidate and amend the law relating to income-tax. The rule of construction to 
be applied to such a statute is thus stated by Lord Herschell in Bank of England 
v. Vagliano’. 

“ I think the proper course is in the first instance to examine the language of the statute, and 
to ask what is its natural meaning uninfluenced by any considerations derived from the previous state 
of the law, and not to start with mquiring how the law previously stood, and then, assuming that it 
was probably “intended to leave ıt umaltered........ cece cence eee dielaie @.d-e\stesiaeietn eas Doe 
We must therefore construe the provisions of ths Indian Income-tax Act as forming a 
code complete in itself and exhaustive of the matters dealt with therein, gnd ascer- 
tain what their true scope is. 
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Turning then to the provisions of the Act, considerable light is threwn on their 
true import by the decision of this Court in Commissioner of Agriculiural Income-tax v. 
Keshab Chandra Mandal1. There, the question was as to the meaning of Rule 11 
framed under the Bengal Agricultural Income-tax Act, 1944, read with Form No. 5 
which required? that the declaration in the return should be signed “in the case of 
an individual, by the individual himself”. It was held by this Court on a review 
of the provisiorts of the statute that the intention of the Legislature as expressed there- 
in was to exclude the Common Law rule, qui facit per alium facit per se, and the declara- 
tion to be valid must be signed by the assessee personally? It is argued for the 
appellant that Commissioner of Agricultural Income-iax v. Keshab Chandra Mandal}, 
was a decision only on the interpretation of Rule No. 11 and not on its validity 
and that the question whether the rule was ultra vires or not was not in issue. That is 
so, but the materiality of the decision to the present ‘controversy lies in this that the 
interpretation which was put on Rule 11 as requiring personal signature was based 
on the conclusion which this Court reached on a consideration of the relevant provi» 
sions of the Bengal Agricultural Income-tax Act that the intention of the Legislature 
was to exclude the rule of the Common Law on the subject. Now, the provisions of 
the Bengal Act which were construed in Commissioner of Agricultural Income-iax v, 
Keshab Chandra Mandal1, as indicative of the above intention, are identical in terms 
with the corresponding provisions in the Indian Income-tax Act, and are, in fact, 
based on them, and it would therefore be logical to construe the latter as expressing 
an intention to discard the rule of Common Law on the subject. 


The relevant provisions of the Bengal Agricultural Income-tax Act may now 
be noticed. Section 25 (1) of the Bengal Act provides that if the Income-tax Officer 
is not satisfied that the return made is correct and complete, he may require the 
assessee by notice either to attend at the Income-tax office or to produce or cause 
to be produced any evidence on which he might rely. This corresponds to section 
23 (2) of the Indian Income-tax Act. The point to be noted with reference to 
this section is that it contains an express provision for production of evidence by the 
assessee through his agent, a provision which would have been wholly unneces 
if the Conimon Law was intended to apply. Sections 35 and 36 of the Bengal Act 
contain provisions as to who can represent the assessee and in what proceedings, and 
they follow section 61 of the Indian Income-tax Act and form a code complete in 
themselves. Then again, both the Bengal Act and the Indian Income-Tax Act 
provide that certain provisions of the Civil Proceudre Code are applicable to the 
proceedings under the Act. The provisions of Order -3 of the Civil Procedure 
Code enacting that parties may appear and act through recognised agents are not 
among them. To cut the discussion short, the effect of the provisions of the Bengal 
Act is thus summarised in Commissioner of Agricultural Income-tax v. Keshab Chandra 
Mandalt. 

“ The omission of a definition of the word ‘sign’ as including a signature by an agent, the per- 
mission under section 25 for production of evidence by an agent and under sections 35 and 58 for 
attendance by an agent and the omission of any provision in the Act applying the provisions of the 
Code of Civil Procedure relating to the signing and verification of pleadings to the signing and verifica- 
tion of the return while expressly adopting the provisions of that Gode relating to the attendance and 
examination of witnesses, production of documents and issuing of commission fðr examination and 
for service of notices under sections 41 and 6o respectively, cannot be regarded as wholly without 

ignificance ”. e 

This reasoning applies with equal force to the provisions of the Indian Income- 
tax Act, and goes far to support the contention of the respondent that the Common 
Law is not intended to apply to proceedings under the Act. 

Another factor material for the determination of this question is the nature 
of the right conferred by section 26-A. Under the Common Law of England, a 
firm is not a juristic person, the firm name being only a compendious expression 
to designate the various partners constituting it. But, as pointed out by this Court in 
Dulichand Laxminarayan v. Commissioner of Income-tax, Nagpur®, inroads have been made 
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by statutes into this conception, and firms have been regarded as distinct entities 
for the purpose of those statutes. One of those statutes is the Indian Income-tax Act, 
which treats the firm as a unit for purposes of taxation. Thus, under sgction 3 of 
Act the charge is imposed on the total income of a firm, the partners as such 
‘being out of the picture, and accordingly under section 23 of the #Act, the assess- 
ment will be on the firm on its total profits. Section 23 (5) enacts an exception 
to this in the case of firms registered under the Act, and provides that, 


(8) esses the sym payable by the firm itself shall not be determined but the total income 
of each partner of the firm, including therein his share of its income, profits and gains of the previous 
year, shall be assessed and the sum payable by him on the basis ofsuch assessment shall bedetermined”’. 


“Thus, if a firm is registered, it ceases to be a unit for purposes of taxation and the 

rofits earned by it are taken, jn accordance with the general law of partnership, to 
fave been earned by the individual partners according to their shares, and they are 
taxed on their individual income including their share of profits. The advantages of 
this provision are obvious. The rate of tax chargeable will not be on the higher 
scale provided for incomes 6n the higher levels but on the lower one at which the 
income of the individual partner is chargeable. Thus, registeration confers on the 
partners a benefit to which they would not have been entitled but for section 26-A 
and such a right being a creature of the statute, can be claimed only in accordance 
with the statute which confers it, and a person who seeks relief under section 26-A 
must bring himself strictly within its terms before he can claim the benefit of it. 
In other words, the right is regulated solely*by the terms of the statute, and it would 
‘be repugnant to the character of such a right to add to those terms by reference to 
other laws, The statute must be construed as exhaustive in segard to the conditions 
ander which it can be claimed. 


Thus, considering the question with reference to the character of the legislation 
the scheme of the statute and the nature of the right conferred by section 26-A, the 
conclusion isirresistible that rules of Gommon Law were not intended to be saved, and 
that the right to apply for registration under that section isto be determined exclu- 
sively by reference to the prescriptions laid down therein. Hf that is thé true cons- 
truction, in authqrising the rule-making authority to frame rules as to who can 
apply for registration under section 26-A, and when and how, the statute has merely 
-directed that authority to fill in details in the field of legislation occupied by it, and 
it is not denied that Rules 2 and 6 are within the mandate conferred by the section. 
In this view, section 59 (5) of the Act which enacts that 


“ Rules made under this section shall be published in the official Gazette, and shall thereupon 
thave effect as if enacted in this Act” 


directly applies, and the vires of the Rules is beyond question. Vide the observa- 
tions of Lord Herschell in Insttiute of Patent Agents v. Lockwood". 


Then, there is the contention of the appellant that the Rules in question are 
repugnant to section 2 of the Powers-of-Attorney Act VII of 1882, and are therefore 
-ulira vires. In addition to the reasons given above in support of the conclusion that 
the rule of the Common Law was not intended to operate in the field occupied by 
section 26-A, there is a further and a more compelling reason why this contention 
should not be accepted. It 1s that there is, in fact, no conflict between the two 
statutory provisions. To understand the scope of section 2 of the Powers-of-Attorney 
_Act, it is necessary to refer to the history of this legislation. Under the Common 
Law of England, an agent having authority to execute an instrument must sign in 
the name of the principal if he is to be bound. If the agent signs the deed in his 
name albeit as agent, he is the person who is regarded as party to the document and 
not the principal. Itis the agent alone that can enforce the deed, and it is he that 
will be liable on it. Vide In re International Contract Company® ; Schack v. Antony?, 
-Halsbury’s Laws of England, grd Edition, Volume 1, page 217, and Bowstead on 
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Agency, roth Edition, page 93. To remove the hardships resulting from this state of 
the law, the Conveyancing and Law of Property Act, 1881 (44 and 45, Vict. Chapter 
41) enacted section 46, which is as follows : 

“ (1) The gonee of a power of attorney may, if he thinks fit, execute or do any assurance, 
instrument, or thing in and with his own name and signature and his own seal, where sealing is required, 
by the authority of the donor of the power ; and every assurance, instrument, and thing so executed 
and done shall b® as effectual in law, to all mtents, as if it had been executed or done by the donee 
of the power in the name and with the signature and seal of the donor thereof, 


(2) This section applies to powers of attorney created by instrufhents executed either before 
or after the commencement of this Act ”. 
The Indian Legislature immediately followed suit, and enacted the Powers-of. 
Attorney Act VII of 1882 incorporating in section 2 therein word for word, 
section 46 of the English Act. The object of this section is to effectuate instruments 
executed by an agent but not in accordance with the rule of the Common Law and 
the enactment is more procedural than substantive. It does not confer on a person 
a right to act through agents. It presupposes tha, the agent has the authority 
to act on behalf of the principal, and protects acts done by him in exercise ef that 
authority but in his own name. But where the question is as to the existence or the 
validity of authority, the section has no operation. Thus, the fields occupied by 
the two enactments are wholly distinct. Section 26-A says that a partner cannot 
delegate the exercise of his rights under that section to an agent. Section 2 of the 
Powers-of-Attorney Act says that if thegze can be and, in fact there is, delegation, it 
can be exercised in the manner provided therein. There is accordingly no conflict 
between the two sections, and no question of repeal arises, 


To sum up, the Indian Income-tax Act is a self-contained code exhaustive 
ofthe matters dealt with therein, and its provisions show an intention to depart from 
the Common Law rule, qui facit per alium facit per se. Its intention again is that a 
firm should be given benefit of section 23 (5) (a), only if it is registered under section 
26-A in accordance with the conditions laid down in that section and the rules 
framed thgreunder. And as those rules require the application to be signed by the 
partner in person, the signature by an agent on his behalf is invalid. 

In the view which we have taken, the further question raised by the appellant 
that the power to repeal a law being a legislative function, can be exercised only by 
the Legisfature duly constituted and not by any outside authority, and that the 
delegation of such a power to an outside authority is unconstitutional, does not arise 
for decision. 

In the result, we agree with Viswanatha Sastry, J., that Rules 2 and 6 are 
intra vires the powers of the rule-making authority, and dismiss the appeals with costs. 





Appeals dismissed. 
SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
Present :—Vivian Bose, B. JAGANNADHADAS AND B, P. Smaa, JJ. 
Jaswantrai Manilal Akhaney i i -. Appellant* 
v. 
The State of Bombay -» Respondent. 


Penal Code (XLV of 1860), section 409—Criminal breach of trust—Ingredtents—Government securities left 
in custody of bank as cover for over draft margin—No operation on overdraft account by the customer—Dealing 
by Managing Director of the bank with such securities Sor the purposes of his bank—Offence—Mustake of law— 
If defence-—Section 79 of the Penal Cods—If applicable. , 

"Companies Act (VII of 1913), section 179—Senction of Court under—When necessary. 

Grimjnal Procedure Gods (V of 1898), section 225— Omissions in charge—Effect. z 

Bank A opefied a currentaccount with Bank B. On the instructions of Bank A, Bank B purchased 
-Gevernment securities worth in all Rs. 75,000 in its own name with money belonging to Bank A and 
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the securities were kept with Bank B as a cover for overdraft. By agreements Bank B agreed to 
grant Bank A credit for overdraft upto a limit of Rs.66,150 and as security for the overdraft the Govern- 
ment securities of the value of Rs. 75,000 already in the custody of Bank B was pledged to it. Bank A 
had no occassion to operate on the overdraft account till 28th February, 1949, when Bdéhk B finding 
itself in embarrassed financial position took a loan from Bank C of one lakh of rupees by pledging- 
the securities along with some other securities. On 24th April, 1949, Bank B pdid off C by 
taking afresh loan from X and pledging the same securities as had Been pledged to Bank G On 
28th April, 1949, X demanded back this money by the forenoon of the day following, As Bank could. 
not pay the amount as demanded, X sold the securities for realising their dues on 3rd May, 1949- 


In the meantime, in answer to a letter from Bank A, Bank B issued on 1st April, 1949, a certifi- 
cate to the effect that at the close of business on 31st March, 1949, it held Government securities of the 
total value of Rs. 75,000 as security against the overdraft facilities granted to Bank A and that there was 
no overdraft against the said securities on that date. Subsequently on the 29th April, 1949, Bank A 
wrote to Bank B asking the latter to hand over the securities of the face value of Rs. 50,000 to Bank De 
Bank D also on behalf of Bank 4 made a similar demand and as Bank B did not comply with that re- 
quisition Bank D informed Bank A by letter, dated grd May, 1949, that the securities had not been 
handed over to Bank D as directed by Bank A. Bank A then wrote to the Reserve Bank for stoppage 
of the securities of the value of Rs. 25,000. It became clear by then that Bank B was notin a position 
to return the securities to the owneys, that is to say Bank A. 


Bank B could not in spite of the best efforts of its Managing Director stave off the crisis and 
ultimately on a creditors application an Official Liquidator was appointed on 24th June, 1949, to 
wind up Bank B. On 2 Si Tank. 1940; an agent of the Official Liquidator lodged information with the 
police charging the Managing Director of Bank B with breach of trust in respect of the securities of 
the face value of Rs. 75,000 belonging to Bank A. On 4th April, 1952, charge wasframed against the 
Managing Director of Bank B. On appeal by special leave against the conviction by the Courts 

elow, A 

Held, Bank A, the pledgor has in the present case only transferred its possession of the property 
to Bank B the pledgee who has a special interest in the property of enforcing his charge for payment 
of an overdraft, if any, where as the property continues to be owned by ¢he pledgor. Bank A could 
have asked for a return of the securities at any time, because there never was any overdraft. Bank B 
or its Managing Director had therefore no right to deal with the securities. The Managing Director 
who had power on behalf of the Directors of the Bank of transact business on behalf of the Bank had 
dominion over the securities and, there was entrustment of the securities to him. As the Managmg 
Director intended to cause wrongful loss to Bank A and wrongful gain to Bank B, there can be 
no question but that the Managing Director had the necessary mens rea. As there was no mistake 
about the basic fact (ks to the existence of overdraft) the provisions of section 79 of the Penal Code 
are not attracted to this case. s 

There is nothing in section 179 of the Companies Act which can be construed as restricting the 
powers of the Court to take cognisance of an offence or the powers of the police to initiate prosecution 
or even of a private citizen to move the machinery of the Criminal Courts to bring an offender like 
the Managing Director of Bank B in the instant case to justice. Section 179 is an enablifig provision 
to enable the liquidator to do certam things with the sanction of the Court. It does not control the 
general law of the land. 

Even assuming that there were certain omissions in the charge, they cannot be regarded as 
material unless in terms of section 225 of the Criminal Procedure Code it is shown by the accused 
that he had ın fact been misled by such omission or that there had been failure of justice as a 
result of such error or omission, 


(Appeal by Special Leave from the Judgment and Order, dated the 2oth Octo- 
ber 1953, of the Bombay High Court in Criminal Appeal No. 652 of 1953 arising 
out of the Judgment and Order, dated the gth April, 1953, of the Court of Presidency 
Magistrate, 19th Court, Bombay, in Criminal Case No. 12164/P of 1949). 


H.J. Umrigar and R. A. Govind, Advocates, for Appellant. 
Porus A. Mehta and R.Hy Dhebar for P.G. Gokhale, Advocates, for Respondent. 


The Judgment of the Court was delivered by f 

Sinha, This is an appeal by special leave directed against the concurrent 
orders and judgments of the Courts below convicting the appellant under section 
409, Indian Penal Code and sentencing him to rigorous imprisonment for three 
months and a fine of Rs.gor or in default, further six weeks rigorous imprisonment. 
As the appellant had been convicted and sentenced for a similar offence in another 
case tried by the same Presidency Magistrate, igth Court, Esplanade, Bombay, he 
directed the sentence in this case to run concurrently with the sentencesin thé other 
case. The charge against the accused in the trial Court is in these terms :— 


“ The Accused is charged under section 409 of the Indian Penal Code for committing criminal 
breach of trust in respect of property to wit 3 per cent. Government Promissory Loan Notes 1966-68 


a 
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of the face value of Rs. 50,000 and 2} per cent. Government Promissory Notes 1961 of the face 
value of Rs. 25,000 in or about February to May, 1949, entrusted to him in his capacity as Managing 
Director of the Exchange Bank of India and Africa Ltd. and belonging to the Cambay Hindu 
Merchants#*Co-operative Bank. (Detailed charge is separately framed).” 

The appejiant at all material times was the Managing Director of the Exchange 
Bank of India and Africa Ltd., with its head office at Bombay, which hereinafter 
will’be referred to as the Exchange Bank. He held a power of attorney to act as 
the Managing Director on behalf of the Directors of the Company. By that power 
the accused was invested with the authority to borrow money on behalf of the Bank. 
In 1944. the Cambay Hindu Merchants Co-operative Bank at Cambay, which 
hereinafter will be referred to as the Co-operative Bank, had opened a current ac- 
count with the Exchange Bank. On instructions from the Co-operative Bank, the 
Exchange Bank purchased in August, 1946, securities worth Rs.25,000 in its own 
name with money belonging to the Co-operative Bank and the securities were kept 
with the Exchange Bank as a cover for overdraft. In March, 1948, two further lots 
of Government security of Rs.25,000 each of the value of Rs.50,000 were purchased 
likewise and left with the Exchange Bank for the same purpose. On the 14th May, 
1948, the two Banks entered into a contract evidenced by three documents to be 
noticed in detail hereinafter. Shortly stated, the Exchange Bank agreed to grant 
the Co-operative Bank credit for overdraft up to a limit of Rs.66,150 and as a secu- 
rity for the overdraft the Government securities of the value of Rs.75,000 already 
in the custody of the Exchange Bank was pledged to the latter. ‘These securities 
of the face value of Rs.75,000 will hefeinafter be referred to as “ the securities’. 
But it appears that the Co-operative Bank had no occasion to operate on the over- 
draft account until thee8th February, 1949, when the crucial event happened, namely, 
the Exchange Bank finding itself in an embarrassed financial position took a loan 
from the Canara Bank of one lakh of rupees by pledging the securities as also other 
securities with which we are not concerned in this case. On the 24th April, 1949, 
the Exchange Bank paid off the dues of the Canara Bank by taking a fresh loan or 
the same amount of one lakh from Messrs. Merwanji Dalal & Co., and pledging 
the same gecurities as had been pledged to the Canara Bank. On the 28th April, 
1949, Messrs. Merwanji Dalal & Co., demanded back their money by the forenoon 
of the day following. As the Exchange Bank could not pay *the amount as de- 
manded, the pledgees aforesaid sold those securities including the securities belonging 
to the Ce-operative Bank, for realising their dues, on the 3rd May, 1949. 


In the meantime, in answer to a letter from the Co-o tive Bank to the Ex- 
change Bank asking for a certificate for the securities held by the latter on behalf 
of the former in the* overdraft account, the Exchange Bank issued the certificate 
dated the 1st April, 1949, to the effect that at the close of business on the 31st March, 
1949, it held Government of India securities of the total value of Rs. 75,000 as security 
against the overdraft facilities granted to the Co-operative Bank and that there was no 
overdraft against the said securities on that date. Subsequently, on the 29th April, 
1949, the Co-operative Bank wrote to the Exchange Bank asking the latter to hand 
over securities of the face value of Rs.50,000 to the Central Bank. The Central 
Bank also on behalf of the Co-operative Bank made a similar demand and as the 
Exchange Bank did not comply with that requisition, the Centra] Bank informed 
the Co-operative Bank by a letter dated the grd May, 1949, that the securities had 
not been handed over to the Central Bank as directed by the Co-operative Bank. 
The €o-operative Bank then wrote to the Reserve Bank for stoppage of the securities 
of the value of Rs.25,000. It became clear by then that the Exchange Bank was: 
not in a position to return the securities to the owners, that is to say, the Co-operative 
Bank. 


In spite of the best efforts of the appellant as the Managing Director of the 
Exchange Bank, to stave off the crisis by borrowing money from.different sources, 
the run on the Bank became so great that the directors applied for and obtained 
from the Company Judge of the Bombay High Court a moratorium of 15 days. On- 
the 18th May, 1949, a provisional liquidator was appointed in respect of the Ex- 
change Bank on a creditor’s application and on the 24th June, 1949, the Official 
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Liquidator was appointed to wind up the Bank. On the 25th June, 1949, one M.N. 
Raijee as agent of the Official Liquidator lodged information with the police charging 
the appellant with breach of trust in respect of a number of securities including the 
securities belonging to the Co-operative Bank. On the 31st October, 1949, a charge- 
sheet was submitted by the police under section 409, Indian Penal *Code, against 
the appellant in respect of the securities of the face value of Rs.75,000 belonging to 
the Co-operative Bank. On the 4th April, 1952, the charge as quofed above was 
framed against the appellant. The delay of about two and a half years in placing 
the gd arm on trial is attributable to the fact that at the request of the accused the 
trial of this charge was stayed pending the disposal of the other case against him. 


At the trial the prosecution examined the Manager of the Co-operative Bank 
as P.W. 1. He proved the trarfsactions between that Bank and the Exchange Bank. 
The second witness for the prosecution was a partner in the firm of Messrs. Mer- 
wanji Bomanji Dalal during the material time. He proved the transaction of the 
loan by his firm to the Exchange Bank of one lakh oP aie on the pledge of the 
securitaes belonging to the Co-operative Bank, as also other securities. He deposed 
to the fact that it was the appellant who finalised the transaction on behalf of the 
Exchange Bank. He also proved that in default of payment by the Exchange Bank 
on demand by his firm, it sold the securities including the securities in question and 
realised the dues from the Bank from the sale proceeds of securities of the value of 
one lakh ofrupees. The third witness for the prosecution was the Chief Accountant 
of the Exchange Bank who functioned as such till the and May, 1949, when the Bank 
closed down. He also had a power of attorney from the Bank to act jointly with 
another person with a similar power of attorney. Accordifig to this witness, the 
appellant as the Managing Director exercised the powers of borrowing, raising money 
purchasing, selling and pledging of bonds, scrips and other forms of securities on 
behalf of the Bank and its constituents during the relevant period and that no one 
else exercised those powers. He also testified to the fact that there was a crisis in 
the affairs of the Bank from about the middle of February, 1949 and that there was 
a rush on the Bank which continued till it closed down. He also proveti the fact 
that during the material time the Co-operative Bank, had a credit balance in its 
favour and that there was no overdraft by that Bank from the Exchange Bank. He 
proved Exhibits E,F and G which are the documents evidencing the contract bet- 
ween the two Banks in respect of the pledge of the security. He corroborated the 
-previous witness that it was the appellant who negotiated and finalised the loan of 
‘one lakh of rupees from the Canara Bank and that the securities in question along 
with others had been pledged to the Canara Bank. It was he® who had endorsed 
the securities to the Canara Bank. He stated that the Exchange Bank had sub- 
mitted to the Canara Bank a declaration to the effect that the said securities belonged 
absolutely to the Exchange Bank. As there was a heavy rush of depositors on the 
Bank, the loan from the Canara Bank was taken to satisfy the demand of the de- 
positors. The most important witness examined on behalf of the prosecution is 
P.W. 4, Ganpati Venkatrao Kini. He was an accountant in the Exchange Bank 
during the relevant period. He was also working with the Official Liquidator of 
the Bank after its liquidation was ordered by Court. Like the previous witness, 
he also had a power of attorney to act only in conjunction with another person hold- 
ing a similar power. He supports the previous witness in saying that the power 
of borrowing money or of purchasing, selling or pledging or re-pledging securities 
was exercised by the appellant and by no other person on all material dates. He 
also corroborates the previous witness and states that there was a crisis in the Bank 
from about the middle of February, 1949 and that there was a heavy rushon the Bank 
from that time till it closed down. He also proves Exhibits E,F and G and sta 
that from the 14th May, 1948, when these documents were executed between the 
two banks till the end May, 1949, when the Exchange Bank closed its doors,there 
-was no overdraft by the Co-operative Bank which always had a credit balance. He 
also gives the details of the transaction of the loan of one lakh between the Exchange 
“Bank and the Canara Bank and the details of the securities pledged by way of security 

for that loan. He makes the following very significant statement :— 


I1] MANILAL AKHANEY V. STATE OF BOMBAY (Sinha, F.). 53 


“I had handed over the two securities belonging to the Cambay Co-operative Bank to the accu- 
sed for being handed over to the Canara Bank against the loan. e accused actually asked me for 
these secumgtics and I handed them to the accused.” 

Toa Court question as to why he did not bring it to the notice of the appellant 
that the securities in question belonged to the Co-operative Bank and not to the 
Exchange Bank, his answer is in these words :— 


“In fact, the accused himself told me to bring securities pledged by the Cambay Co-operative 
Bank with the Exchange Bank”. oe eas pares 


He also proves Exhibit L, which is a very important document in this case and 
proves that it was signed by the accused. He further states that the declaration 
in that document that the securities represented the Exchange Bank’s investments 
was not correct. He also makes detailed statements as to the different kinds of in- 
terest which the appellant had in the Exchange Bank. He was drawing Rs. 2,500 
as monthly salary as the Managing Director. He was also drawing a salary of 
Rs. 1,000 from the Union Life Assurance Co. Ltd., as its Managing Director. The 
Insurance Company and its branches had a currerft account with the Exchange 
Bank and had advanced to the latter six to seven lakhs of rupees as’ “ call deposits ”. 
The a dere was also connected with Messrs. L.A. Stronach Ltd., Advertising Agents 
which had been given overdraft facilities by the Exchange Bank. The appellant 
was also getting Rs.2,000 month as salary from the aforesaid Advertising Agents. 
The appellant and his wile Were the principal shareholders in Akhaney& Sons Ltd., 
who were the Secretaries and Treasfirers of the Indian Overseas Airlines. The 
Exchange Bank had advanced to the aforesaid Indian Overseas Airlines a loan of 
one crore and ten lakhs of rupees and Messrs, Akhaney & Sons Ltd., aforesaid were 
getting a remuneration of Rs. 2,500 per month from the Indian Overseas Airlines 
Itd. It would thus appear that the appellant along with his wife in one way or 
another was getting about Rs. 8,000 per mensem as remuneration from the different 
companies referred to above which were closely associated with one another from 
the cial point of view and that the appellant was the chief person concerned 
with thegn and the connecting link between them. It was naturally his interest 
to see that the Exchange Bank continued its existence as long as could be arranged 
even by borrowing large sums of money when there was already @ run on the Bank. 
It is in the background of all these facts and circumstances that the appellant’s acts 
of commission and omission had to be judged. The other four witnesses, P.Ws. 5 to 8 
are more or less formal witnesses in the sense that they have proved certain documents 
and letters which need not be noticed. This evidence of P.W. 2 had to be set aside 
as he was not available for cross-examination after charge, being out of the country. 


The appellant’s defence is disclosed in a long written statement running into 
twenty paragraphs and seven closely typed pages submitted on the 3rd October, 
1952. Shortly stated, it is to the effect that the charge framed against him is bad 
in law and extremely vague ; that the vagueness of the’ charge had “ considerably 
handicapped ” his defence, that the prosecution had not been fair in that it had not 
examined the first informant, M. N. Raiji, that if he had been examined by the 
prosecution, the appellant would have shown from the records in,his possession that 
the Co-operative Bank had not suffered any loss and that the Bank in the hands 
of the Liquidator had more than sufficient funds to pay the dues of the former ; 
that the prosecution had not been launched with the sanction of the Company Judge 
whé was in seisin of the liquidation proceedings in respect of the Exchange Bank 
and that therefore the provisions of sections 179 and 237 of the Indian Companies 
Act had not been complied with ; that the securities in question had not been en- 
trusted to the appellant but to the Exchange Bank, if at all there was any entrust- 
nent, and that as a matter of fact and law, the Exchange Bank had not been entrusted 
with the securities, that the Exchange Bank “‘could legally deal with the securities 
in any manner it liked ”, as provided in the documents, Exhibits B,F and G, between 
the two Banks ; that the sub-pledging of the securities with the Canara Bank or with 
Messrs. Merwanji Bomanji Dalal was “ perfectly within the four corners of the law ” 
and that the essential ingredients of an offence under section 409, Indian Penal Code, 
had not been made out. Grievance was algo sought to be made of the fact that 
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Inspector Milburn who had investigated the case had_ not been called as a prosecution 
witness, with the result that the appellant had been deprived of the right of ghalleng- 
ing the prosecution evidence with reference to the police diary. 

The learned Magistrate after a very fair and full examination of the evidence 
in the case and the points raised by the appellant in his defence came to the on- 
clusion that the appellant was guilty of the offence of criminal breach f trust under 
section 409, Indian Penal Code and passed a lenient sentence, as stated above, in 
view of the consideration that “ not a pie went to the pocket of the accused ”, and 
that “ the accused had not taken up any dishonest defence”. The learned Magis- 
trate held that the charge as framed was not vague in view of the provisions of section 
222, Criminal Procedure Code, with special reference to the terms of sub-section 
(2) of that section. On the question of the non-examination of the first informant, 
M.N., Raiji, and of the investigating police officer, the learned Magistrate observed 
that they were formal witnesses inasmuch as the facts of the case were not in dispute. 
Furthermore, the Court obseryed that if the accused or his lawyer who defended him 
at the later stage of the prosecution, had applied to the Court for their being exa- 
mined, they could have been called as witnesses and subjected to cross-examination 
by the accused. But no such application had been made. As regards want of 
sanction of the Company Judge, he held that section 179 of the Indian Companies 
Act, had no application to the facts of the present case, as it was not a prosecution 
under the Companies Act and that therefore po such sanction as is contemplated by 
that section was necessary. Dealing with the appellant’s contention that there was 
no entrustment within the meaning of section 405, Indian Penal Code, the learned 
Magistrate observed that the accused held delegated powers fiom the Board of Di- 
rectors and he held the property in trust on behalf of the Directors of the Ex e 
Bank. He further held that the contract of pledge dated the 14th May, 1948, between 
the two Banks did not vest any right in the Exchange Bank absolutely to deal with 
the securities and that at any rate, the Exchange Bank could not deal with the se- 
curities so long as the Co-operative Bank had not taken an overdraft from the former. 
In dealing with the question whether the appellant had dealt with the Securities 
dishonestly, he held that in all the circumstances of the case there was no doubt that 
wrongful loss was caused to the Co-operative Bank and wrongful gain not to the 
accused personally but to the Exchange Bank which he represented duging the 
transactions in question. 

On appeal to the Bombay High Court, a Division Bench of that Court dismissed 
the appeal substantially agreeing with the findings of the tyal Court, Dealing 
with a new point raised before the appeal Court, namely, that the appellant was 
under a mistake of fact or law as to the indebtedness of the Co-operative Bank to the 
Exchange Bank or as to its powers to deal with the security, the High Court held 
that there was no possibility of the appellant having made any mistake of fact in 
good faith. The Court also pointed out that the appellant himself had not raised 
this plea of mistake either about the facts of the case or about any doubtful question 
of law. The Court also pointed out the declarations made by the appellant on 
behalf of the Exchange Bank that the securities belonged absolutely to the Bank and 
represented its investments—statements which he knew were false. While dealing 
with the appeal on the questior of sentence, the High Court pointed out that there 
was good evidence to support the inference that the appellant had been actuated by 
motives of personal benefit also. In that view of the matter the High Court nfain- 
tained the conviction and the sentence passed by the trial Magistrate. The appel- 
lant then moved the High Court for a certificate that the case was a fit one for appeal 
to this Court. The certificate was refused by that Court. Thereafter the appellant 
moved this Court and obtained special leave to appeal. ° 

In ee of the appeal the learned counsel for the appellant has raised a 
number of questions of law and at the forefront of his argument contended that*both 
in law and on a proper construction of the contract between the two Banks the ap- 
pellant was fully entitled to pledge the securities as long as the overdraft agreement 
ssubsisted, irrespective of whether or not there was an actual overdraft by the Co- 
operative Bank on the date of the pledge, that is to say, on the 28th February, 1949. 
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Examining the position with reference to the contract between the two Banks, 
we find that Exhibits E,F and G, all dated the 14th May, 1948, are parts of the same 
transactién and evidence the terms of the contract between them. Exhibit E is a 
pcan rt eee by the Co-operative Bank in favour of the Exchange Bank 
or the sum of Rs.66,150 with interest at three per cent. per annum with half yearly 
rest% Exhibit F is a letter addressed by the Co-operative Bank to the Exchange 
Bank enclosing Exhibit E, and Exhibit G is the bond pledging all marketable securities 
and goods to the Exchange Bank in consideration of its promise to grant credit for 
overdraft limited to the amount aforesaid in favour of the Co-operative Bank from 
time to time with interest at three per cent. per annum as aforesaid. The significant 
portion of the bond is in these terms :— 


gio b es eare aus ee eee and we agree and undertake that in the event of our failure to maintain the 
margin on the sard movable property marketable securities and goods in the manner hereiafter provi- 
ded or failing repayment on demand to you by us of the amount of such advance or credit with in- 
terest cost charges and expenses as aforesaid you sball be entitled, but not bound, to sell or otherwise 
dispose of all or any of the said movable property marketable sequrities and goods by public auction 
or private contract m such manner and upon such terms and subject to such conditions as you may 
think fit without any reference to us or obtaining our consent, and the proceeds of such sale or disposal 
shall be applied first in payment of all costs charges and nses of and incident to such sale or 

gal and the enforcement of the pledge and charge in your favour hereby created, secondly in repaying 
the amount of such advance or credit with interest as aforesaid and all costs charges and expenses 
incurred by you in relation thereto not otherwise met including loss m exchange (if any) and all 
other debts and monies however due to you by us and lastly in payment to us of the surplus if any 
thereafter remaining, declaring as it is hereby expressly provided agreed and declared that this shall 
be continuing security to cover the amount of any advance or credit which you have allowed to us 
or may from time to time allow us with interest cosis, charges and expenses and all other debts and 


Reading Exhibits E,F and G together, it is clear that the securities of the face 
value of Rs.75,000 were pledged to the Exchange Bank as security for overdraft 
up to the limit of Rs.66,150 for which the Co-operative Bank had given the pro- 
missory note to the Exchange Bank. It was further stipulated that in the event of 
the pledgor making a default in payment on demand of the amount advanced by 
way of overdraft with outstanding interest it may be realised by the Exchange Bank 
by sale of those securities and after satisfying the pledgee’s dues inst the pledgor, 
if there was any outstanding amount the surplus of the sale proceeds shall be paid 
back to the pledgor. Thus it is clear that according to the terms of the contract 
the Exchange Bank was not entitled, as contended on behalf of the appellant, to 
sell the securities even though there may not have been any outstanding dues from the 
Co-operative Bank. The securities were to be kept by the Exchange Bank charged 
with the payment of such amount as may from time to time have been advanced, 
or be advanced under the overdraft arrangement. But that charge was not an ab- 
solute one without reference to the state of accounts between the two banks; in 
other words, there would be a charge only when there was an adverse balance against 
the Co-operative Bank. We know that at all material times the Co-operative Bank 
had not drawn any sum from the Exchange Bank in pursuance of the agreement 
referred to above. The rights of the Exchange Bank to deal with the securities 
under the agreement would arise only on the happening of certain events, namely, 
that the pledgor either had failed to maintain the proper margin or had made a de- 
fault in repayment of the outstanding amount on demand by the Exchange Bank. 
So long as those contigencies did not arise,—and it is nobody’s case that any of those 
configencies had arisen,—the pledgee Bank had no right to deal with the securities 
by way of pledge, sub-pledge or assignment. In this connection our attention was 
invited to the provisions of section 179 of the Indian Contract Act in support of the 
contention that as securities had been agreed between the two banks to be a cover 
fpr overdraft not exceeding Rs. 66,150 up to that amount the pledgee bank had an 
interest in those securities which it could have dealt with. It was further argued 
thateas there was nothing to show that the appellant had dealt with the securities 
for a largér amount than that, he could not be said to have contravened the terms 
of the contract. In our opinion, there is no substance in this contention. Sec- 
tion 179 predicates that the pledgor has a limited interest which he can deal with 
and his transaction to that extent would be valid. If the Co-operative Bank had 
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as a matter of fact operated upon the overdraft account and had drawn any sum 
within the limit aforesaid, the Exchange Bank would have an interest pro tanto in 
those securities and might then have been entitled to pledge or sub-pledge the securi- 
ties with a third party. But so long as there was no overdraft by the pledgor, the 
pledgee had no such interest as it could in its turn pledge or sub-pledge to a third 
party. Furthermore, it is clear from the narrative of events given above tha? the 
appellant dealt with the securities with third parties on the footing, after an express 
declaration had been made by him, that those securities were the absolute property 
of the Exchange Bank. *We are not here concerned with the question of the extent 
of interest acquired by such third party. We are only concerned with determining 
the legal position as between the two banks, the Exchange Bank being represented 
by its Managing Director, the appellant. Hence there is no difficulty in holding 
that on the terms of the contract between the two Banks the appellant was not 
entitled to transfer any interest in those securities and if he did so, he did it in 
contravention of the terms of the contract. 


We will now deal with the legal position, apart from the terms of the contract. 
On the facts stated above the Exchange Bank had become the bailee in respect of 
the securities. ‘The securities had been delivered by the Co-operative Bank to the 
Exchange Bank for the express purpose, as disclosed in the contract set out above, 
that they shall be disposed of in accordance with the terms contained in Exhibit 
G set out above. By the very fact of the delivery of the securities to the bailee the 
latter became a trustee in terms of the contract, not for all purposes, but only for 
the limited purpose indicated by the agreement between the parties. The pledgor 
has in the present case only transferred his possession of the préperty to the pledgee 
who has a special interest in the property of enforcing his charge for payment of 
an overdraft, if any, whereas the property continues to be owned by the pledgor:* 
The special interest of the pledgee comes to an end as soon as the debt for which it 
was pledged is discharged . It is open to the pledgor to redeem the pledge by full 
payment of the amount for which the pledge had been made at any time if there is 
no fixed period for redemption, or at any time after the date fixed and suche a right 
of redemption continues until the thing pledged is lawfully sold. Hence the Co- 
operative Bank in thts case could have asked for a return of the securities at any time, 
because there never was any overdraft. As the pledge had been terminated neither 
by redemption, nor by a lawful sale on the happening of such contingencie&S as the 
parties contemplated in their agreement or the law allowed, the securities continued 
to be the property of the Co-operative Bank and the Exchange Bank, or the 
appellant as its Managing Director, had no right to deal with them. 


It was next contended, alternatively, that assuming that the Exchange Bank 
had dealt with the securities in contravention of the terms of the agreement, the ap- 
pellant had, as representing the bank, only committed a breach of contract, the 
remedy for which was a suit for damages and not a criminal prosecution. This 
argument assumes that the same set of facts cannot give rise both to a civil liability 
and a criminal prosecution. It is manifest that such an argument in its bald form 
cannot be acceptable. If there is no mens rea, or if the other essential ingredients 
of an offence are lacking, the same facts may not sustain a criminal prosecution, 
though a civil action may lie. We have therefore to examine whether or not there 
was mens rea in this case or whether the necessary element of a criminal offence have 
been made out. 


It has been contended that no offence under section 409, Indian Penal Code, has 
been brought home to the appellant for the reasons, (1) that there was no entrust- 
ment, (2) that there was no mens rea, and (3) that there was no dishonesty on the, 
part of the appellant. For an offence under section 409, Indian Penal Code, the 
first essential ingredient to be proved is that the property was entrusted. It,has 
been argued that in this case there was no such entrustment as is contemplated by 
that section ; and that securities were pledged with the Exchange Bank by the Co- 
operative Bank which was in the position ofa debtor to the former. The contention 
is that the parties never contemplated the creation of a trust in the strict sense of 
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the term. But when section 405 which defines “ criminal breach of trust ” speaks 
of a person being in any manner entrusted with property, it does not contemplate 
the creafion of a trust with all the technicalities of the law oftrust. It contemplates 
the creation of a relationship whereby the owner of property makes it over to another 
person to be retained by him until a certain contingency arises or to be disposed of 
by fim on the happening of a certain event. The person who transfers possession 
of the property to the second party still remains the legal owner of the property and 
the person in whose favour possession is so transferred has only the custody of the 
property to be kept or disposed of by him for the benefit of tħe other party, the person 
so put in possession only obtaining a special interest by way of a claim for money 
advanced or spent upon the safe keeping of the thing or such other incidental expenses 
as may have been incurred by him. In the present case the Co-operative Bank 
entrusted the Exchange Bank with the securities for the purpose of keeping them 
as a security for the overdrafts if and when taken by the former. In law those 
securities continued to be the property of the Co-operative Bank and as it never 
borrowed any money from the Exchange Bank, theelatter had no interest in those 
securities which it could transfer in any way toa third party so far as the twe banks 
are concerned. The entrustment was to the Exchange Bank itself. But it being 
a non-natural person, its business had to be transacted by someone who was. 
authorised to do so on its behalf. The appellant held the power of attorney on 
behalf of the directors of the Bank to transact business on behalf of the Bank. In 
that capacity the appellant had dominion over the securities. Hence the appellant 
can be said either to have been entrusted with the property in a derivative sense or 
to have dominion over the securities as a banker, and thus in either case, the first 
essential condition for the application of section 409, Indian Penal Code, is fulfilled. 


“= On the question of mens rea, it has to be determined whether or not the appel- 
lant dishonestly disposed of those securities in violation of any of the terms of the 
agreement aforesaid. As already indicated, the appellant did dispose of these 
securities in violation of the terms of the contract between the two banks. But 
still the question remains whether he did so dishonestly ; in other words, whether 
when disposing of those securities the appellant had the intention of causing wrongful 
gain to the Exchange Bank or wrongful loss to the Co-operative Bank. In our 
opinion, he intended both and, as a matter of fact, he caused wrongful loss.to the 
pledgor*bank and wrongful gain to the pledgee bank. The Exchange Bank raised 
money on those securities which it was not entitled to do and the Co-operative Bank 
was deprived of those securities, even though not for all times. It is settled law 
that a deprivation @ven for a short period is within the meaning of the expression. 
If he disposed of those securities with the intention of causing wrongful loss to the 
one and wrongful gain to the other, there can be no question but that the appellant 
had the necessary mens rea. 

It was next argued that assuming that the essential ingredients of an offence 
under section 409, Indian Penal Code, had been made out, the appellant may 
have made a mistake of fact in assuming that the Co-operative Bank was indebted 
to the Exchange Bank or may have made a mistake of Jaw in mistakenly believing 
that the’Exchange Bank had the right as the pledgee to sub-pledge those securities 
for raising money for its own purposes. We know, as a fact that the Co-operative 
Bank had not taken any overdraft from the Exchange Bank. But it was argued that 
it bad not been proved that the appellant had that knowledge. The appellant in 
his long written statement has not tried to take shelter behind any such mistake. 
He was in full control of the bank accounts and as pointed out by the Courts below, 
it is impossible to believe that in the circumstances in which the Bank had found 
jtself and when the appellant was hard put to it to collect all the Bank’s resources 
to stave off the severe crisis through which it was passing, the appellant would not 
have known the fact that the Co-operative Bank did not owe hig Bank any money 
by way of* overdraft. Hence, in our opinion, there is no room for the supposition 
that the appellant was not aware of the true state of accounts between the two 
banks. But then it was argued that the appellant may have made a mistake of law 
in thinking that he was justified by law im dealing with those securities. The 
S—8 . 
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attempt is to bring the case within one of the general exceptions contained in 
Chapter IV of the Indian Penal Code and set out in section 79 in these terms :— 
“ Nothing is an offence which is done by any person who is justified by law, or who by reason of 
a mistake of fact and not by reason of a mistake of law in good faith, believes himsglf to be justified 
by law, in doing it.” 
In considering a matter of this kind the attitude of the accused is an important 
consideration. We note that here the appellant made no attempt in the trial 
Court to set up such a defence. If he had ever said that he made a mistake of fact 
after exercising due care and caution that there was an overdraft against the Co- 
operative Bank in favour of the Exchange Bank, he may have been able to take 
advantage of the exception. But as in this case there was no mistake of fact and as 
the Court was in a position to find that the appellant must have known that there 
was no such overdraft, there is no room for the application of section 79 quoted 
above. The appellant cannot avail himself of the exception of section 79 simply 
by saying that he believed that in law he was entitled to deal with the securities 
as the property of the Exchangé Bank, as he attempted to do in his written statement. 
If he had further proved that he believed in good faith that the Co-operative Bank 
was indebted to his Bank, his belief that he was justified by law in dealing with 
the securities as the property of the Bank may have helped to bring him within the 
exception. But as there was no mistake about the basic fact, the provisions of sec- 
tion 79, Indian Penal Code, are not attracted to this case. 


It now remains to deal with certain objections relating to the illegality or 
irregularity in the procedure followed in the trial of this case. It was argued that 
this prosecution was incompetent for the reason that no sanction of the Company 
Judge had been obtained under section 179 of the Indian Companies Act. The. 
relevant portion of section 179 is as follows :— 


_ “The official liquidator shall have power, with the sanction of the Court, to do the following 


(a) to institute or defend any suit or prosecution, or other legal proceeding, civil og criminal, 
in the name and on behalf of the company;.......... 


scene ecw nen eaeae 


In terms the section lays down the powers of the Official Liquidator. Such a liqui- 
dator has to function under the directions of the Court which is in charge of the 
liquidation proceedings. One of his powers is to institute prosecutions in the name 
and on behalf of the company under liquidation with the sanction of the Court. 
This section does not purport to impose any limitations on the ppwers of a criminal 
Court to entertain a criminal prosecution launched in the ordinary course under 
the provisions of the Code of Criminal Procedure. Where a prosecution has to 
be launched in the name of, or on behalf of, the company, it naturally becomes 
the concern of the Judge to see whether or not it was worthwhile to incur ex- 
pénses on behalf of the company and therefore, the section requires the sanction 
of the Judge before the liquidator can undertake the prosecution or defence in 
the name of and on behalf of the company. The present case is not a prosecution 
in the name or on behalfof the company; ‘nor is the Official Liquidator interested 
in prosecuting the case. The prosecution was started on a charge-sheet submitted 
by the police, though the first information report had been lodged by an official 
under the Official Liquidator. This was not a prosecution initiated or instityted) 
by the Official Liquidator. This is not a case which can come even by analogy 
within the rule laid down by the Federal Court in the case of Basdeo Agarwalla v. 
King-Emperor!, that a prosecution launched without the previous sanction of the 
Government within the meaning of clause 16 of the Drugs Control Order, 1943, 
was completely null and void. In that case their Lordships of the Federal Coure 
had to consider the effect of the following words of clause 16 as aforesaid :— 


“No prosecution for any contravention of the provisions of this Order shall be institftted without 


the previous sanction of the Provincial Government........ 





1. (1945) F.G.R. 93 : 1945 EL.J. 45 : (1945) 1 M.LJ. 369 (F.C). 
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Tt will be noticed that section 179 of the Companies Act does not contain any 
words similar in effect to those quoted above. Where the legislature intended 
to place a limitation on the powers of the Court to take cognisance of an offence 
unless certainnconditions were fulfilled, like the provisions of sections 196 and 
197,,Criminal Procedure Code, it has used words such as these: “No Court shall 
take cognisange..”. There is nothing in section 179 of the Companies Act 
which can be construed as restricting the powers of the Court to take cognisance 
of an offence or the powers of the police to initiate prosecutign or even of a private 
citizen to move the machinery of the criminal Courts to bring an offender like the 
appellant to justice. For a prosecution for breach of trust even by a director of 
a company no such condition precedent as the previous sanction of any authority 
is contemplated by law, unless it is a prosecution in.the name and on behalf of the 


. company by the Official Liquidator who has to incur expenses out of the funds of 


the company. Section 179 is an enabling provision to enable the liquidator to do 
certain things with the sanction of the Court. It does not control the general law 
of the land. 


It was next contended that the charge as framed by the trial Court was illegal 
and vague and had caused material prejudice to the appellant. The charge as 
framed has already been set out. The learned trial Magistrate had stated at the 
end that a detailed charge was to be separately framed. But no such charge is 
before us and the appeal has proceeded on the assumption that no such detailed 
charge was as a matter of fact framed by the trial Court. The question therefore 
is whether the charge, such as it is, complies with the requirements of the law. 
It has been argued on behalf of the appellant that the charge is materially 

ctive in so far as the nature of the eah of trust, the facts constituting the 
breach, the exact date and manner of the breach have not been set out. The 
charge as framed fulfils the requirements of section 221, Criminal Procedure Code, 
because it has mentioned the name of the offence, namely, criminal breach of trust 
and specified section 409, Indian Penal Code, which impliedly gives notice to the 
accused of every legal condition required by law to be fulfilled in order to constitute 
the offence of criminal breach of trust. It has also fulfilled the requirements of 
section 222 (1) of the Code in so far as it has specified the securities in respect of 
which aad the Co-operative Bank against which a criminal breach of trust had been 
committed. Those particulars, in our opinion, were sufficient to give the accused 
notice of the matter with which he was charged. The trial Court has made re- 
ference to the provigions of sub-section (2) of section 222. But it was in error in 
relying upon those provisions which relate to the offence of criminal breach of 
trust or dishonest misappropriation of money, which was not the present case. It 
is true that the manner of the commission of the offence as required by section 223 
of the Code has not been set out. But that has to be set out only when the nature 
of the case is such that the particulars required by sections 221 and 222 had not 
given the accused sufficient notice of the matter with which he is charged. In our 
opinion, though the charge could have been more detailed as was intended by 
the learned Magistrate, as framed, it gives the accused sufficient notice of the 
nature of the offence alleged against him. Even assuming that there were certain 
omissions in the charge, they cannot be regarded ss material unless in terms of 
section 225 of the Code it is shown by the accused that he had in fact been misled 
by such omission or that there had been a failure of justice as a result of such error 
or omission. The illustrations under that section show that each case has got to 
be judged on its own particular facts and there cannot be any general presumption 
that every error or omission in a charge has materially affected a trial or occasioned 
a failure of justice. In this case from the long written statement filed on behalf 
of the appellant it is clear that he was aware of the gravamen of the charge against 
him and that he tried to meet it in all its bearings. We are not therefore impressed 
by the argument advanced on his behalf that the omissions in the charge are material 
and that the case should be tried over again on a fresh charge. The learned 
Judges of the High Court constituting the Division Bench which heard the appeal 
have written separate but concurring judgmefits, but they did not notice any argu- 
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ment having been advanced before them on the question of the illegality or irregula- 
rity in the charge. That also would show that the appellant did not make it a 
grievance at the time of the argument of the appeal, though a ground*had been 
taken in the memorandum of appeal that the charge as framed was vague and defec- 
tive and as such bad in law. In our opinion, this is not a case in which it can 
be said that the omission in the charge has materially affected the trial of the*case 
or prejudiced the appellant in his defence or has occasioned a failure of justice. 

As all the grounds raised in support of the appeal fail, it is accordingly dis- 
missed. 

Appeal dismissed. 
SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction.] 

Present :—S. R. Das, Chief Justice, N. H. Baacwati AnD T. L. VENKATARAMA 

AYYAR, JJ. . 


Madaħ Gopal Bagla .. Appellant* 
v. ; 
The Commissioner of Income-tax, West Bengal .. Respondent. 


Incoms-tax Act (XI of 1922), section 10 (2) (xi)—Loss suffered by assesses as result of standing surety of 
another for borrounng a loan—If a capital or trading loss. « 

The assessee was a timber merchant. On 5th February, 1930, he obtained a loan of Rs. 1 lakh 
from the Bank of India on the joint security of himself and one M. On, the same day M obtained 
a loan of Rs. 1 lakh from the Imperial Bank of India, Bombay, on the joint security of himself and. 
the assessee. The assessee paid off his loan of Rs. 1 Lakh to the Bank of India but M failed to make is 
good the amount of his loan to the Imperial Bank of India, Bombay. The sum of Rs. 1 lakh 
realised by the Imperial Bank of India from the assessee with interest thereon of Rs. 626 on 24th 
March, 1930. M failed in his business and his estate went into the hands of the recervers on 25th 
April, 1930. The assessee opened a ledger account in the name of M and the total amount of Rs. 
1,00,626, was debited to this account. Between goth October, 1930 and 17th May, 1938, the assessee 
received dividends from the receivers aggiegating to Rs. 45,596 leaving a balance of Rs®55,030 un- 
paid which sum he wrote off as bad debt in the assessment year 1941-1942 and claimed as an 
allowable deduction ugder section 10 of the Income-tax Act. The Income-tax Officer disallowed the 
claim holding that the said loss was a capital loss and ultimately the High Court on a reference 
affirmed the decision of the Income-tax Officer. On appeal to the Supreme Court a 


Held: Under section 10 (2) (x1) of the Income-tax Act ıt is only a trading or business debt of the 
trade or business of the asseasee, which could be claimed as a loss and as the debt claimed was not in 
respect of the business of the assessee, which was the busimess of trading in timber and not of a person 
carrying on the business of standing surety for other persons, the loss suffe@ed by the assessee was a 
capital loss and not a business loss at all. 


The solitary instance of the assessees having joined M in the transaction in question could not 
be sufficient to establish the custom sought to be relied on by him (of procuring finances for the 
business on joint securities). Commissioner of Income-tax v. Subramanya Pillai, (1950) 1 M.L.J. 215: 18 
LT.R. 85, followed. Commissioner of Income-tax v. Ramaswamy Chettiar, (1946) 1 M.L.J. 990: 14 LT.R. 
236, distinguished. 

On appeal for the judgment and order, dated the 8th day of June, 1951, of 
Calcutta High Court in Income-Tax Reference No. 1 of r951. 


R. F. Kolah and P. K. Ghose, Advocates for Appellant. 

G. N. Joshi, Porus A. Mehta and R. H. Dhebar, Advocates for Respondent. 

The Judgment of the Court was delivered by 

Bhagwati, 3.—This is an appeal with certificate under section 66-A (2) 
of the Indian Income-tax Act, 1922, from the judgment and order passed by the 


High Court of Judicature at Calcutta on a reference under section 66 (1) of the 
Act, whereby the High Court answered the referred question in the negative. 


The appellamt is a timber merchant. On 5th February, 1930, hg obtained 
a loan of Rs. 1 lakh from the Bank of India on the joint security of himself and 
one Mamraj Rambhagat. On the same day Mamraj Rambhagat obtained a loan 
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of Rs. 1 lakh from the Imperial Bank of India, Bombay, on the joint security of 
himself and the appellant. The appellant paid off his loan of Rs. 1 lakh to the 
Bank of dndia but Mamraj Rambhagat failed to make good the amount of his 
loan to the Imperial Bank of India, Bombay. This sum of Rs. 1 lakh was realised 
by the Imper™l Bank of India from the. appellant with interest thereon of Rs. 626 
on a4th March, 1930. 


Mamraj Rambhagat failed in his business and his estate went into the hands 
of the receivers on 25th April, 1930. The appellant opened a ledger account 
in the name of Mamraj Rambhagat and the total amount of Rs. 1,00,626, was debited 
to this account. The appellant received the dividends from the receivers: Rs. 
31,446 on goth October, 1930, Rs. 9,434 on 25th April, 1934 and Rs. 4,716 on 17th 
May, 1938, aggregating to Rs. 45,596, leaving a balance of Rs. 55,030 unpaid, 
which sum he wrote off as bad debt in the assessment year 1941-42 (the account 
year being 1997 Ramnavmi) and claimed as an allowable deduction under section 10 
of the Act. 


The Income-tax Officer disallowed the claim holtling that the said loss was a 
capital loss, and so did the Appellate Assistant Commissioner. It was argfed on 
behalf of the appellant before the Appellant Assistant Commissioner that it was 
the usual custom in Bombay to secure loans on joint security from Banks by persons 
carrying, on business. It was stated that this manner of securing loans on joint 
security was preferred by the Banks and it was also in the interest of the traders 
as lower rate of interest was charged, if the loan was on joint security. It was 
also stated that the appellant used to borrow money on joint security frequently 
and certain old promotes jointly executed were submitted before the Appellate 
Assistant Commissioner. Reference was made to the case of Commisstoner of Income- 

, Madras v. S. A. S. Ramaswamy Chettiar’, where it was held that it was a custom 
„amongst Nattukottai Chettiars to stand surety for one another for borrowing from 
Banks for the purpose of lending out at higher rates of interest and that the loss 
incurred under the agreement of guarantee by the Chettiar firm should be allowed 
as a deduction. The Appellate Assistant Commissioner, however, distinguished 
the case on facts and held that even though the appellant stood surety for Mamraj 
Rambhagat in course of securing finance for his business of timber, it was the loss 
of a sum borrowed by another, the sum borrowed was capital in its nature and the 
loss sufftred by the appellant on account of Mamraj Rambhagat’s failure to pay 
was a capital loss. 


On appeal taken by the Department before the Income-Tax Appellate Tri- 
bunal, the ‘Tribunaf was of the opinion that the Appellate Assistant Commissioner 
had not expressed any opinion in his order as to whether there was such custom 
or not nor had he asked the appellant to establish the custom. The Tribunal in 
these circumstances held that the custom was accepted by the Department. The 
‘Tribunal did not see any distinction between the money-lending-business and timber 
businéss which were both financed by this type of borrowing and differing from 
the Appellate Assistant Commissioner followed the decision in Commissioner of Income 
Tax, Madras v. S. A. S. Ramaswamy Chetitar*, and came to the conclusion that the 
loss suffered by standing surety was an allowable loss and upheld the contention 
of the appellant. . 

At the instance of the respondent the Tribunal stated a case to the High Court 
under section 66 (1) of the Act and referred the following question for its decison:— 

“Whether on the facts found the sum of Rs. 55,030 is allowable as a bad debt under the provisions 
of section 10 (2) (xi) of the Indian Income-tax Act ?” 
The said reference was heard by the High Court and in its judgment the High 
Court held that the Tribunal had proceeded on an erroneous assumption as to 
the facts of the case and the application of the money. Since no part of the loan, 
which had been taken from the Imperial Bank of India by M&mraj Rambhagat 
on the joint security of himself and the appellant, was applied to the appellant’s 
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own business, there was no question of an allowable deduction in relation to the 
business of the appellant. The High Court held that the Tribunal was in error 
even in law inasmuch as under section 10 (2) (xi) it is only a trading oy business 
debt of the trade or business of the appellant, which could be claimed as a loss 
and as the debt claimed was not in respect of the business of the appellant, which was 
the business of trading in timber and not of a person carrying.on the business of 
standing surety for other persons, the loss suffered by the appellantewas a capital 
loss and not a business loss at all. Regarding the decision relied upon by the 
Tribunal, the High Coyrt referred to a later decision in Commissioner of Income-tax, 
Madras v. S. R. Subramanya Pillai1, which held that the earlier decision must be read 
as confined to its peculiar facts and not applicable to business other than money- 
lending business of Nattukottai Chettiars. The High Court, therefore, answered 
the peered question in the negative. Hence this appeal. 


The sole question for our determination in this appeal is whether the loss 
of Rs. 55,030 suffered by the appellant in this transaction was a capital loss or 
was a trading loss or a bad dębt incurred by the appellant in the course of carrying 
on hissbusiness of timber. It is clear that no part of the monies borrowed on the 
joint security of the appellant and Mamraj Rambhagat from the Imperial Bank 
of India, Bombay, went to -finance the timber business of the appellant, but they 
were all utilised by Mamraj Rambhagat in his own business. These monies were 
not required to finance the timber business of the appellant, nor was the debt due 
by Mamraj Rambhagat and in respect of which the account was opened by the 
appellant in his ledger in the name of Mamraj Rambhagat a debt due by Mamraj 
Rambhagat to the timber business of the appellant. If any monies had been bor- 
rowed by the appellant in his timber business, they would certainly have been 


his capital and whatever loss he incurred therein would have been his capital lqggye0 


The manner in which these monies were sought to be connected with the timber 
business and treated as a trading loss or bad debt of the timber business was by’ 
showing that it was the custom amongst the persons carrying on business in Bombay 
to borrow monies from Banks on joint security and if A wanted monies for financing 
his business, he could do so by asking B to joint him as surety, but he could hot ask B 
to join him as such unless he stood surety for B in the loans, which B borrowed in 
his turn from the Bank. 4’s joining B as surety was thus a consideration for B’s 
joining A as surety in his transaction with the Bank and, therefore, although no 
part of the monies borrowed by B came into the business of A, A joined B as surety 
for the purpose of financing his own business, which he could not do without B 
joining him as surety in the loan which he himself obtained frgm the Bank for the 
Pp se of financing his own business. The transaction of A’s joining B as surety 
in the matter of B’s Pee a loan for the financing of his business was thus an 
essential operation of the financing of A’s business and was, therefore, an incident 
of £’s business and any loss incurred by A in the transaction could thus be treated as 
a trading loss in the course of carrying on of A’s business. The loss incurred by the 
appellant in the transaction of his joining Mamraj Rambhagat as surety in the 
loan which Mamraj Rambhagat procured from the Imperial Bank of India could, 
it was urged, thug be treated as a trading loss or bad debt of the appellant's timber 
business. 


It is necessary, therefore, to see what is the exact nature and scope of the custom 
said to have been accepted by the Department. The custom stated before. the 
Assistant Appellate Commissioner was that persons carrying on business in Bombay 
used to borrow monies on joint security from the Banks in order to facilitate getting 
financial assistance from the Banks and that too at lower rates of interest. A 
businessman could procure financial assistance from the Banks on his own, but he 
would in that case have to pay a higher rate of interest. He would have to pay £ 
lower rate of interest if he could procure as surety another businessman, who would 
be approved by tht Bank. This, however, did not mean that mutual accommodation 
by businessmen was necessarily an ingredient part of that custom. A could procure 
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-B, Cor D to join him as surety in order to achieve this objective, but it did not neces- 
sarily follow that if A wanted to procure B, C or D to thus join him as surety, he could 
only do go if he in his own turn joined B, C or Das ey in the loans, which B, 
Cor D procured in their turns from the Banks for financing their respective businesses. 
Unless that factor was established, the mere procurement by A of B, C or D as 
surgty would not be sufficient to establish the custom sought to be relied upon 
by the appeléant so as to make the transaction of his having joined Mamraj Ram- 
bhagat as surety in the loan procured by Mamraj Rambhagat from Imperial Bank 
of India, a transaction in the course of carrying on his owa timber business and to 
make the loss in the transaction a trading loss or a bad debt of the timber business of 
the appellant. The old Pona jointly executed by the appellant and others 
which were submitted before the Appellate Assistant Commissioner did not carry 
the case of the appellant far enough and stopped short of proving the custom alleged 
by the appellant in its entirety. The transaction in question could not, therefore, 
be deemed to be one entered into by the appellant in the course of or in 

on his timber business. Procuring finances for his timber business would no doubt 
be an essential operation in the course of his carrying on his business, but the same 
thing could not be predicated of this transaction of his joining Mamraj Rambhagat 
as surety for procuring Rs. 1 lakh from the Imperia] Bank of India, which was 
wholly to finance Mamraj Rambhagat’s Date and not the timber business of 
the appellant. 

Learned counsel for the appellant laid particular emphasis on the finding by 
the Appellate Assistant Commissioner that “ it was in the course of securing finance 
for the business of timber that he stood surety with Mamraj Rambhagat”’. This 
finding merely records the statement of fact, but does not go so far as to establish 

e custom sought to be relied upon by the appellant. The old pronotes sub- 
mitted by the appellant before the Appellate Assistant Commissioner merely related 
* to his own transactions, where he had been joined by others as surety and did not 
establish that the others had been similarly accommodated by him in the matters 
of loans which they had in their turn procured from the Banks. The solitary instance 
of the apellant’s having joined Mamraj Rambhagat in the transaction in question 
could not be sufficient to establish the custom sought to be relied upon by him and 
we do not see any reason to enlarge the scope of the so-called custom beyond what 
is warranted by the facts as set out in the order passed by the Appellate Assistant 
Commissioner. 


The custom among the Nattukottai Chettiars held proved in Commissioner of 
Income-tax, Madrasqv. S. A. S. Ramaswamy Chettiar’, was that they stood surety for 
one another, when they borrowed from Banks for the purpose of lending out at higher 
rates of interest. It was, moreover, an essential element in the carrying on of a 
money-lender’s business that money, which was thus lent out should be procured 
and that could not be done unless it was borrowed on the joint sw of Nattu- 
kottai Chetitiars, who stood surety for one another. Unless that type o suretyship 
was resorted to, a Nattukottai Chettiar by himself could never procure any monies 
which he could invest in his money-lending business. The ees passage from 
the judgment at page 238 is very apposite :— 

“ Tt is their custom to borrow from banks for the purpose of lending out the sums so obtained. 
at at aigner rates of interest. The banks require such overdraf to be guaranteed by other Chettiars. 
Chettars stand surety for one another in these borrowings. Ifa Chettiar refused to accommodate 
ie money-lender ın this way, he would not be able to obtain a guarantor for his own essential 
borrowings. The assessee in this case borrowed money on the guarantee of others and in turn stood. 
surety for other Chettiars ”. 
There were thus elements of mutuality and the essential ingredient in the carrying 
eon of the money-lending business, which were elements of the custom proved in 
that case, both of which are wanting in the present case before us. 


° It is significant to note that this case was distinguished by ‘the learned Judges 
of the Madras High Court in Commissioner of Income-Tax, Madras v. S. R. Subra- 
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manya Pillait, where it was held that that decision must be confined to its own pecu- 
liar facts and does not apply to businesses other than Nattukottai Chetty money- 
lending business. In that case the assessee was a book-seller, who borrowed from 
time td time jointly with one L a sum of Rs. 16,200 out of which the assessee took a 
sum of Rs. 10,450 for his business needs and L took the balance. The jdint borrowing 
was necessitated by the business needs of both the borrowers and by the insistance 
of money-lenders, who required the joint security of the two persons® JL failed in 
his business and the assessee had to repay the creditors the whole of,the joint bor- 
rowing. ‘The assessee had also to spend a sum of Rs. 658 in an unsuccessful attempt 
to recover the amount due from L. The assessee claimed to deduct the sum of 
Rs. 658 and also the sum of Rs. 5,049, which he had to pay the creditors on account 
of Z’s share of the joint loan, in the computation of his business profits. It was 
-held that the assessee was not entitled to deduct these sums in the computation of 
his business profit either under section 10 (2) (xi) or section 10 (2) (xv) or as business 
loss. 


This case furnishes the proper analogy to the present case and points to the 
-right c8nclusion in regard to the claim of the appellant. 


The following passage from the judgment of the learned Chief Justice, under 
-appeal correctly sums up, in our opinion, the whole position :— 


“ The debt must therefore be one which can properly be called a trading debt and a debt of the 
trade, the profits of which are being computed. Judgad by that test, it is difficult to see how the debt 
in the present case can be said to be a debt ın respect of the business of the assessee. The assessee 
is not a person carrying on a business of standing surety for other persons. Nor is he a money-lender. 
He is simply a timber-merchant. There seems to have been some evidemce before the Appellate 
Assistant Commissioner that he had from time to time obtaimed finances for his business by procuring 
loans on the joint security of himself and some other person. But it is not established, nor docqy 
seem to have been alleged, that he in his turn was in the habit of standing surety for other persons 
along with them for the purpose of securing loans for their use and benefit. Even if such had been. 
the case, any loss suffered by reason of having to pay a debt borrowed for the benefit of another, would 
-have been a capital loss to him and not a business loss at all”’. 


The result, therefore, is that the appeal fails and must stand dismissed with 
costs. 


Appeal dismissed. 
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SUPREME COURT OF INDIA. 
> (Criminal Appellate Jurisdiction.) 


- Present:—N. H. Bmaawat, Syep Jaren IMAM AND P. Govinpa MENON, 
JJ. 


Haripada Dey alias Prokash Chandra Dey alias Chakari .. Appellant* 
v. 
The State of West Bengal and another E Respondents. 


Constitution of India (1950), Article 134 (1) (c)—High Court has no jurisdiction to grant certificate of 
Jitness on question of fact merely because it feels that there has been no full and faw trial vouchsafed to the accused— 
Proper procedure in such cases. 


Where the question involved was one of fact the High Court has no jurisdiction to grant a certi- 
ficate under Article 134 (1) (¢). In spite of a full and fair trial not having been vouchsafed to 
the appellant the question was merely one of a further considefation of the case of the appellant 
on facts. The mere disability of the High Court to remedy this circumstance and vouchsafe a full 
and fair trial could not be any justification for granting a certificate under Article 194 (1)(c) and con- 
verting the Supreme Court mto a Court of Appeal on facts. No “High Court has the jurisdiction 

o pass on mere questions of fact for further consideration by the Supreme Court under the relevant 
Articles of the Constitution. The Supreme Court no doubt possesses that power and in proper cases 
has exercised it under Article 136 (1). 

If there has been a gross miscarriage ofjustice or a departure from legal procedure such as vitiates 
the whole trial the Suprême Court would eertainly intervene, The Supreme Court would also 
intervene if even the findings of fact were such as were shocking to the judicial conscience and grant 

es special leave tọ appeal under Article 136 (1). But no High Court could arrogate that 
function to itself and pass on to the Supreme Court a matter which in the view of the High Court 
is purely one involving questions of fact, because it finds itself helpless to redress the grievance. «In 
such cases the High Court should refuse to givea certificate under Article 134 (1) (c) and ask the 
parties to approach the Supreme Court invoking the special jurisdiction under Article 136 (1) of the 
Constitution. 


Appeal under Article 184 (1) (c) of the Constitution of India from the 
judgment and order dated the 27th May, 1954 of the Calcutta High Court in 
Criminal Appeal No. 158 of 1953. 

Sukumar Ghose, Advocate, for the Appellant. 


D. N. Mukerjee, Advocate for P. K. Bose, Advocate for Respondent No. 1. 
K. L. Arora, Advocate for Respondent No. 2. 


The Judgment of the Court was delivered by 


Bhagwati, J.—The Appellant was charged under section 411, Indian 
Penal Code with dishonestly receiving or retaining in his possession one Hill- 
man Car number WBD 4514 bearing Engine and Chassis No. .A1178482 WSO 
knowing òr having reason to believe the same to be stolen property. The learn- 
ed Presidency Magistrate, Caleutta, convicted hint of this offence and senten- 
eed him to rigorous imprisonment for 2 years. The Appellant took an appeal 
to tHe High Court at Calcutta and a Division Bench of the High Court con- 
stituted by Mr. Justice Jyoti Prokash Mitter and Mr. Justice Sisir Kumar Sen 
dismissed the appeal confirming the conviction and sentence passed upon him. 
The Appellant filed a petition for leave to appeal to this Court and that peti- 
tin according to what we are told is the practice obtaining in the Calcutta 
High, Court came before a Division Bench differently constitnted—a Bench con- 
stituted by the learned Chief Justice and Mr. Justice S. C. Lahiri. This 
Bench allowed the petition and ordered that a certificate for leave to appeal 
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under Article 134 (1) (c) of the Constitution may be drawn up. In an ela- 
borate judgment the learned Chief Justice observed : 


e 

“In my view a certificate of fitness ought to issue in this case, although the question involved is 

one of fact”. ° 
After discussing in detail the various circumstances in the case which did 
not meet with his approval, he wound up by saying: 

“ In my view it is impogsible not to feel in this case that there has not been as full and fair a trial 
as-ought to have been held. In the circumstances, it appears to me that the petitioner is entitled to 
have his case further considered and since such further consideration can only be given by the e 
Supreme Court, I would grant the certificate prayed for”. S 


Contrary to what we had in the previous case before us viz., Om Prakash , 
v. The State of Uttar Pradesh} where no reasons were given as to why ~“ 
the Court exercised its discretion in granting the certificate, in 
this judgment we have an elaborate discussion as to why such discre- 
tion. Was being exercised by the Court. The reasoning, however, does not 
appeal to us. Whatever may have been the misgivings of the learned! 
Chief Justice in the matter of a full and fair trial not having been held we are 
of the opinion that he had no jurisdiction to grant a certificate under Article 
134 (1) (c) in a case where admittedly in his opinion the question involved was 
one of fact—where in spite of a full and fair trial not having been vouch- 
safed to the appellant, the question was merely one of a further consideration 
of the case of the appellant on facts. The mere disability of the High Court 
to remedy this circumstance and vouchsafe a full and fair trial could not be 
any justification for granting a certificate under Article.134 (1) (c) and’ con- 
verting this Court into a Court of Appeal on facts. No High Court has thé 
jurisdiction to pass on mere questions of fact for further consideration by this 
Court under the relevant Articles of the Constitution. We no doubt possess 
that: power and in proper cases have exercised it under Article 186 (1). If 
there has been a gross miscarriage of justice or a departure from legal proce- 
dure such as vitiates the whole trial we would certainly intervene and we would 
also intervene if even the findings of fact were such as were shockin to our 
judicial consciene and grant in such cases special leave to appeal under Article 
186 (1). That is, however, a special jurisdiction which we can exercise un- 
der Article 136 (1), but no High Court can arrogate thf function to itself 
and pass on to us a matter which in its view is purely one involving questions 
of fact, because it finds itself helpless to redress the grievance. In such a 
ease, the High Court should refuse to give a certificate under Article 134 (1) 
(c) and ask the parties to approach us invoking our special jurisdiction under 
Article 186 (1) of the Constitution. We are, therefore, of the opinion that 
the discretion that was so elaborately exercised by the Calcutta High Court in 
this case was wrongly exercised. The certificate purporting to have been 
granted under Article 184 (1) (c) was no certificate at all and it doeg not 
avail the appellant before us. 

Following our decisions in Narsingh and another v. The State of Uttar 
Pradesh”, Baladin & Others v. The State of Uttar Pradesh? and Sunder Singh 
v. The State of Uttar Pradesh*, Mr. Sukumar Ghose for the appellant urged 
that this was a fit case where we should exercise our discretion and grant the 
appellant special leave to appeal under Article 186 (1) of the Constitution. 
He pointed out that even though the appellant had led no evidence in defence 
there were on tle record of the case certain documents which if takey as proved 
would have been sufficient to demolish the prosecution case. These were com- 
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mented upon by the learned Chief Justice in the judgment which he delivered 
when cerfificate for leave to appeal under Article 184 (1) (c) was granted by 
him. These documents, it was urged, went to show that sometime before the 
car in question was stolen, an application had been made by the appellant to 
the police authorities in Chandarnagore for registration of Hillman Minx 1951 
Model car wifich bore the same number on the engine, chassis and tin-plate as 
the car in question and on that application, investigation had been made by the 
A. §. I. police, who made his report, the contents of which would go to esta- 
blish the case which was put forward by the appellant in his defence. It is no 
doubt true that the prosecution has got to prove its case beyond reasonable 
doubt and the accused need not open his mouth nor lead any evidence. If the 
prosecution succeeds in establishing its case, the conviction would follow, but 
if the prosecution fails to discharge the burden which lies upon it to prove the 
charge which has been framed against the accused he is entitled to an acquit- 
tal. In this case both the Courts below held that*the prosecution had proved 
its case by the evidence of the witnesses who were called including the motor 
expert, who on applying chemicals discovered on the engine the very number 
which was the number on the stolen car. On this state of the evidence, it 
was the bounden duty of the appellant if he wanted to prove his defence to 
adduce evidence in support of his contentions and if he did not do so, he had only 
to thank himself for it. The prosecution could not be blamed for that lacuna 
and if both the Couyts below went on the record as it stood and came to the 
conclusion, finding it as a fact, that the prosecution had established its case, 
it could not be urged, as was sought to be done in the judgment delivered by 
the learned Chief Justice in the petition for leave to appeal to this Court, that 
that evidence, if forthcoming, would have demolished the case of the prosecu- 
tion. If those who represented the appellant did not take counsel within 
themselv#s and put forward the defence as they should have done, there was 
no blame on the prosecution nor on the learned Presidency Magistrate who 
tried the case and came to the conclusion adverse to the appéllant. Whatever 
sentiment appears to have been imported in the matter has been simply out of 
place and even if one may have a lurking suspicion at the back of his mind and 
might feel that there has not been a full and fair trial as ought to have been 
held, that is no jugtification for going behind the concurrent findings of fact, 
reached by both the Courts below to the effect that the prosecution had suc- 
ceeded in establishing the guilt of the appellant. We see nothing in this case 
to warrant an interference under Article 186 (1) of the Constitution. This 
application will, therefore, be rejected and the appeal will stand dismissed. 
Bail bond cancelled and the appellant to surrender his bail. : 


Appeal dismissed. 
d SUPREME COURT OF INDIA. E 
[Civil Appellate Jurisdiction.] _ 
»Present:—S. R. Das, Chief Justice, N. H. Boaawatt ax S. K. Das, JJ. 


Mrs. Shrinbai Manekshaw and others .. Appellants”, 
v. i 
Nargacebai J. Motishaw and others .. Respondents. 


© Succession Act (XXXIX of 1925), sections 129 and ©7—AÁpplicability—Bequest to named person void 
under section 64 because of the legatee’s husband having attested will—Substitutional gift in favour of “ heirs 
executors and edministrator”—If takes effect—Will—Construction—Sections 129 and 130 of the Succession Act 


Applicability. 
A holograph will was in the following terms :—“ I hereby give, devise and bequeath to my go 
called mother named Mrs. S, wife of M residing g at Cgnning Road, Allahabad, her heirs, executors 
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and administrators, for her and their own usc and benefit absolutely and for ever all my estate and 
effects ........ ” 

It was found that M, the husband of Mrs. S, attested the will and, therefore the bequest, made to 
her was void in view of the provisions of section 67 of the Indian Succession Act.e On the question 
whether there was a substitutional gift ın favour of the heirs of Mrs. S (her two daughters), on a con- 
struction of the will keld, giving the words “for her and their own use and benefit” effect according to 
the rule of construction embodied in the Succession Act, there can be no getting away from the fact 
apparent on the language gf the will, that the testator intended to provide for the contingency of 
the bequest to Mrs. S failing by reason of her death in the life-time of the testator by making a substi- 
tutional bequest in favour of her heirs executors and administrators. The bequest ex facie and in 
terms does not show an intention that the second bequest was to take effect only in the event of the 
first bequest failing in a particular manner, namely, the death of Mrs. S before the death of the 
testator and consequently section 130 of the Indian Succession Act cannot apply to the bequest. In 
the circumstances section 129 of the Indian Succession Act comes into play and although the bequest 
to Mrs. S became void under section 67 of the Indian Succession Act and did not fail in the manner 
which was perhaps in the contemplation of the testator the substitutional bequest must take effect. 
Mrs, Shad two daughters at the death of the testator and though heirs presumptive the bequest to 
them takes effect. The fact that the bequest to the executors and administrators of Mrs. S cannot 


take effect (as Mrs. S was still alive) is no ground for holding that the bequest to the heirs of Mrs. S 
must also fall with it. 


On appeal from the judgment and decree dated the 30th July, 1951 of 
Allahabad High Court in First Appeal No. 258 of 1948 arising out of the 
judgment and the decree dated the 8th March, 1948 of tha Court of Additional 
Civil Judge at Allahabad in Original Suit No. 27 of 1940. 


S. K. Dar and B. 8. Shastri, Senior Advocates, (R. O. Ghatak and 
C. P. Lal, Advocates, with him) for Appellants. 


S. P. Sinha, Senior Advocate (R. Patnaik, Advocate, with him) for 
Respondents Nos. 1, 9 to 18 and 15. 


I. N. Shroff; Advocate, for Respondent No. 16. 


The Judgment of the Court was delivered by. 


Das, C.J.—This is an appeal from the judgment and decree of the High 
Court of Judicature at Allahabad dated the 30th July, 1951 reversing the 
judgment and decree of the Additional Civil Judge of Allahabad dated: the 
8th March, 1943 passed in Suit No. 27 of 1940. The relevant facts are as 
follows: 


One Cawashaw Dadabhoy Motishaw, a Parsi (hereinafter referred to as 
the testator) died at Allahabad on the 10th November, 1937 leaving him sur-- 
viving a step-brother (plaintiff No. 1) now represented by his widow and 
children, being respondents Nos. 1 to 8, a step-sister’s son (originally defen- 
dant No. 4, subsequently transposed as plaintiff No. 2) now repregented by 
respondents Nos. 9 to 12, a step-brother’s son (defendant No. 2) now 
represented by respondents Nos. 13 and 14, a step-sister (defendant 
No. 3) now respondent No. 15 and a step-sister’s daughter (defendant,No. 
5) now respondent No. 16. He is said to have left considerable properties 
which he acquired in or near Allahabad. Prior to his death the testator had 
on the 11th March, 1922 executed a holograph will in the following terms :— 


“ Thisis the last Will and testament of Mr. Cawashaw Dadabhoy Motishaw, residing vai 
Canning Road, Allahabad. 

I hereby give, dévise and bequeath to my so called mother named Mrs. een en er 
Bejonji Mistri, wife of Maneckshaw Bejonji Mistri alias Photographer residing 20, Canning Road, 
Allahabad, her heirs, executors and administrators, for her and their own use and benefit, absolutely 
and for ever all my estate and effects, bothgeal and personal, whatsoever and wheresoever and of 


what nature and quality soever, and I hereby appoint her the said Mrs, Shijrinbaj Maneckshaw 


° N 


~ 
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_ Bejonji Mistry, sole executrix of this my Will. Mis Shirinbai, the wife of Mr. Mancckshaw Bejonji 


Mistry, residing 20, Canning Road, Allahabad, is my adopted mother by my own will and accord 
and for whch no one in the world has the 1ight to dispute about her calling my own mother. This 


. will has been made and Written by myself with all my full mind with good heart and disposition and 


in sound state of my body and mind. ‘In witness thereof I have hereunto set my hand this 11th 
day*of March one thousand nine hundred and twenty two (1922) ”. 

There were two attesting witnesses to the will, namely, B. Hirji and M. B. 
Mistry who was the husband of Mrs. Shirinbai (Defendant No. 1). Shirin- 
bai applied for and on the 18th August, 1939 obtained probate of the said will 
from the High Court of Judicature at Allahabad and took possession of the 
estate. 


` On the 18th April, 1940 the testator’s step-brother (Plaintiff No. 1) filed 
a suit, being O. S. No, 27 of 1940, in the Court of the Civil Judge of Allaha- 
pad against Shirinbai praying for a declaration that the bequest in favour 
of Shirinbai was void in law and that there was dn intestacy in respect, of the 
whole estate of the testator which became divisible amongst the heirs” of the 
testator, for an enquiry as to who were the heirs of the testator according 
to the personal law applicable to Parsis, for administration of the estate by 
and under the direction of the Court and for necessary accounts and enquiries. 
The contention of the plaintiff was that the bequest to Shirinbai was void 
under section 67 of the Indian Succession Act. Certain other persons who 
also claimed*to be the heirs of the testator were impleaded as pro forma defen- 
dants Nos. 2,3 and 4. Defendant No. 4 was later on transposed to the cate- 
gory of plaintiffs as plaintiff No. 2. Shirinbai, defendant No. 1, filed a writ- 
, ten statement denying that the plaintiffs or the pro forma defendants were 
” the legal heirs of the testator and pleaded inter alia that the provisions of 
section 67 of the Indian Succession Act were not applicable to the facts and 
circumstances of the case and that in any case her heirs were under the will 
made the direct objects of a distinct and independent bequest and that conse- 
quently there was no intestacy and the plaintiffs had ‘ho locus stands to 
taintajn the suit. Subsequently the two daughters of Shirinhai were, on 
their own application, ordered om the 28rd September, 1940 to be added as 
defendants Nos. 5 and 6. A separate written statement was filed on behalf 
of those added defendanis on the same lines as that of their mother. The 
pro forma defendants naturally supported the plaintiffs and the suit was con- 
tested only by Shirihbai and her two daughters. 

: The following igsues, amongst others, were raised and settled, namely, 

“ (i) Is the bequest made in favour of Mrs. Mistry void in law ? 

(ii) Is the defendant No. 1 the universal legatee under the will or are the other defendants 
viz., Mrs. Patel and Mrs. Chinimini also legatees under the Will ? 

GR) Are the plaintiffs Nos. 1 and 2 or defendants L. J. D. Motishaw, Mrs. A. K. Capoor, 
and Mrs. H. S, N. Talati heirs of the deceased Mr. G. De Motishaw and are they entitled to 
succeed to the property left by the deceasd ? 

. Gv) Is the claim barred by section 27 of the Indian Succession Act ? ” 
The Additional Civil Judge of Allahabad who tried the suit recorded the fol- 
lowing findings :— 
e “(i) That the peaests in favour of defendant No. 1 was without any limitation and conferred 
an absolute estate on her and there was no gift over to her heirs. 

© (ii) Shat the husband of defendant No. 1, namely Mr. M. B. Mistry hfiving attested the will, 


tie bequest made to her was void in view of the provisions of section 67 of the Indian Succession Act. 


(iii) That under the law of succession applicable to Parsis, namely section 56 of the Indian 
Succession Act read with Schedule II, Part’2, the Rpintiffs were not the heirs of the deceased 
and were not entitled to maintain the suit”, 
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As-upon the aforesaid findings the plaintiffs failed to establish their title as 
heirs of the testator the suit was held to be not maintainable at their instance 
and was accordingly dismissed with costs. ' 


The plaintiffs appealed from the judgment and deeree of the Additional 
Civil Judge to the High Court of Judicature at Allahabad. By ats judgment 
and decree dated the 30th July, 1951, the High Court agreed with findings 1 
and 2 of the trial Court but held that the plaintiff and the pro forma defen- 
dants were the heirs of the testator under the law of succession applicable to 
Parsis as laid down in section 56 of the Indian Succession Act read with Part 
2 of Schedule II thereto. The result was that the High Court allowed tha 
appeal and decreed the suit but directed the costs of the parties in both Courts 
to be paid out of the estate of the testator. On the 18th February, 1953 on 
the application of Shirinbai and her two daughters (defendants Nos. 1, 5 and 
6) the High Court granted a certificate under section 110, Civil Procedure 
Code and Article 133 of the Constitution. Hence the present appeal whick 
has come up before us for hearing. 


Shri 8. K. Dar, appearing in support of the appeal has not questioned! 
the propriety of the High Court’s decision that the bequest in favour of Shirin- 
bai is void in law or that the plaintiffs gnd the pro forma defendants sup- 
porting them are the heirs of the testator under the law of intestate succession 
applicable to Parsis but he has rested his whole argument on one point, 
namely, that even if the bequest to Shirinbai is void under section 67 of the 
Indian Succession Act, the entire will does not fail and no intestacy inter- 
venes because on a true construction of the will there is a substitutional be- 
quest in favour of the heirs, executors and administrators of Shirinbai. He’ 
draws our attention to the terms on which the bequest is made. He frankly 
concedes that if the first sentence of the bequest stopped with the wonds ‘‘her 
heirs, executors and administrators’? and those words had not been followed 
by the words ‘‘for her and their own use and benefit, absolutely and forever”? 
then it might have been said that the words ‘‘her heirs, executors and admi- 
‘nistrator’’ were words of limitation conferring an absolute estate on her; but 
those words are followed immediately by the words ‘‘for her and their own 
use and benefit, absolutely and forever’’ which completely gter the position, 
Says learned counsel that the relevant words used in the will for making the 
bequest under consideration should be read distributiyely, viz., ‘‘I hereby 
give, devise and bequeath to my so called mother named Mrs. Shirinbai 
Maneckshaw Bejonji Mistri..--........ for her own use and benefit absolute- 
ly and forever and to her heirs, executors and administrators for their own 
use and benefit absolutely and forever’’. So read it becomes immediately 
apparent that the words ‘‘her heirs, executors and administrators’? can have 
no reference to the estate given to Shirinbai and cannot be regarded #9 words 
of limitation of Shirinbai’s estate but are clearly words of purchase indicat- 
ing that they are the direct objects of the testator’s bounty and that an 
estate is given to them for their own use and benefit, absolutely and forever. 
The testator having given the estate to Shirinbai for her own use and benefit 
absolutely and forever, it was not necessary for him to use the words ‘‘her 
heirs, executors and administrators’? as words of limitation in order to confer 
an absolute estate on her. The testator, it is said, knew that there was a pose 
sibility of Shirinbai dying before his own death and the bequest in her favour 
lapsing and evidently did not intend that his estate should pass as om intestacy 
‘to his step-brothers and step-sisters. Indeed he made this will to prevent that. 
possibility and to effectively secure that object he made a double bequest, one 
in favour of Shirinbai for her own sæ and benefit absolutely and forever and 
-the other, to her heirs, executors and administrators for their own use and bene- 
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fit absolutely and forever. The two bequests were evidently successive and the 


bequest to the heirs, executors and administrators was to take efect on the 
failure of the bequest to Shirinbai. The two bequests, it is said, were mutually 


exclusive and independent of each other -and even if the bequest to Shirinbai 


failed under section 67 of the Indian Succession Act by reason of her husband 
M. 8. Mistry having attested the will, the other bequest to ‘her heirs, executorg 
and administrators for their own use and benefit absolutely and forever’ must 
fake effect under section 129 of the Indian Succession Act. Learned counsel 
for the respondents strenuously oppose this construction of the bequest and 
maintain that there was only one bequest to Shirinbai of an absolute estate and 
there was no alternative or substitutional bequest to her heirs, executors and 
administrators as independent objects of the testator’s bounty. In any event 
they contend that the case should rather be governed by section 130 than by 
section 129 of the Indian Succession Act. f 

The applicability of either section 129 or section 130 of the Indian Suc- 
cession Act will depend upon whether there is in the will a substitutional be- 
quest which is to take effect on the failure of a prior bequest. If there is no 
substitutional bequest then neither of the two sections can come into play. Our 
task is, therefore, to construe the will and ascertain whether there is a single 
bequest in favour of Shirinbai as contended by the respondents or there is also 
a substitutional bequest to take effect on the failure of the bequest to Shirinbai 
as contended by learned counsel for the appellants. 

In construing the, will we have to bear in mind the rules of construction 
embodied in the Indian Succession Act namely that the will should be read as 
a whole and all its parts are to be construed with reference to each other (sec- 


“tion 82), that if a clause is susceptible of two meanings according to one of which 


it has some effect and according to the other of which it can have none, the 
former is to be preferred (section 84) and finally that no part of the will is to be 
rejected as destitute of meaning if it is possible to put a reasonable construc- 
tion upon it (section 85). In construing a will we are not fetfered by the techni- 
cal rules of English law founded on the difference between realty and personalty. 
Our duty is to ascertain the true intention of the testator from the language 
used by him, regard being had to all the surrounding circumstances. 

The will is a holograph will written by the testator himself. He was a 
person who had settled down in Allahabad where he was carrying on business 
and had acquired his properties. There is no evidence that he maintained any 
connection with his step-brothers and step-sisters. As will appear from the 
will itself, the testator regarded Shirinbai as his mother. It also appears from 
the will that Shirinbai with her husband was residing at 20, Canning Road, 
Allahabad, where the testator himself was also residing. The bequest to her wag 
immediately followed by the words ‘‘her heirs, executors and administrators’’. 
According to Jarman, 8th edition, volume 2, page 1304, an intêntion to create a 
substitutional gift can be inferred when the gift is to a person ‘‘or’’ hig issue, 
children, ete., or sometimes to a person ‘‘and’’ his issue, children, ete. In this 
cas? neither of the two conjunctions appears in the will before the words ‘‘her 
heirs, executors and administrators’’. But this does not conclude the matter, fon 
the words following, viz., ‘‘for her and their own use and benefit” are clearly in- 
dicative of ‘an intention to create a substitutional bequest. The primary inten- 
tion of the testator was evidently to benefit Shirinbai but it is quite likely, in 
view of the language used by him, that he had in view the possibility of her 
predeceasing him and the bequest to her lapsing and the estafe passing to his 


.w=ptep-relations as on intestacy. The language used by the testator unmistakably 


evinces an intention on his part to prevent that contingency and he accordingly 
made a provision for her heirs, executorggand administrators as independent 
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objects of a substitutional bequest. If it is to be assumed that the testator 
was familiar with the niceties of English law that in a bequest to a person the 
addition of the words ‘‘her heirs, executors and administrators’’ woul@ only be 
regarded as words of limitation conferring an absolute estate o that person, 
then it is not intelligible why he should again use the words ‘‘absolutely and 
forever.” Further, if the intention of the testator was to use thg words “her 
heirs, executors and administrators” as words of limitation, then it is not under- 
standable why he should have used the words ‘‘for her and their own use and 
benefit’’. The provision for the ‘‘own us and benefit’’ of ‘‘her heirs, executors 
and administrators” is only compatible with an intention of making a bequesti 
in favour of her heirs, executors and administrators. If there was to be no 
direct gift to her heirs, executors and administrators, then the question of ‘‘theit 
own use and benefit’’ was wholly out of place. If the intention of the testatoy 
was only to give an absolute estate to Shirinbai and that her heirs, executors 
and administrators were only to claim through her and not independently of 
her, then the death of Shirinbai during the lifetime of the testator would have 
defeated his object, namely, to benefit Shirinbai absolutely. If, therefore, wa 
are to give effect to the words ‘‘for her and their own use and benefit’’,, as we 
must according to the rule of construction embodied in the Succession Act to 
which a reference has been made, there can be no getting away from the fact, 
apparent on the language of the will, that “the testator intended to provide for 
the contingency of the bequest to Shirinbai failing by reason of her death in the 
lifetime of the testator by making a substitutional beque®t in favour of her 
heirs, executors and administrators. In In re Mcelligotf® a testator, who died 
in 1941, directed by his will that his residuary estate which consisted only of 
personal estate be given to his wife ‘‘and her heirs for her and their use and’ 
benefit absolutely and forever’’. It was held by a single Judge that neither the 
rule in Shelley’s case? nor section 131 of the Law of Property Act, 1925, which 
abolished that rule, had any application to the bequest and that the widow was 
entitled to an absqlute interest in the residuary estate of the testator: We are, 
of course, not concerned either with the rule in Shelley’s case? or with the provi- 
sions of the English Law of Property Act, 1925, but the decision may Be said 
to be against the contention of learned counsel for the appellant, for at the end 
of his judgment Vaisey, J., said that the super-added words ‘‘for her and their 
use and benefit absolutely and forever” did not in his view flake any difference 
or throw any light on the matter. There is no reason given why no effect should 
be given to those words and no reference is made to any decided ease and the 
observation of the learned Judge is no more than a bald statement of his view 
unsupported by any reason or judicial decision. It runs counter to the rule of 
construction embodied in section 85 of the Indian Succession Act. In our view 
these words, on the facts of this case, cannot be ignored and they clearly indi- 
cate the intention of the testator as mentioned above. 


It is also argued that if the intention of the testator was to make a direct 
gift to the heirs, execitors and administrators, then difficulties may arise. 
Suppose, it is said, that Shirinbai died leaving heirs and at the same time diter 
having made a will of her own appointing somebody other than an heir as her 
executor. Who will be the recipient of the gift—the heirs or the executor? On 
the happening of the contingency thus contemplated, serious questions of con- 
struction may arise as to whether the heirs and the executor are to take succe® 
sively or jointly. But that diffculty can have no bearing on the construction 
to be ‘put upon tHe language used by the testator. On a fair and plefn reading 


of the will as a whole and in view of the language used towards the end of thee- 
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will about no one in the world having the right to dispute about his calling 
Shirinbai as his own mother, we are of opinion that the testator intended to 


. make a bequest first to Shirinbai for her own use and benefit absolutely and 


forever and ‘on failure of that bequest, to make a bequest to her heirs, execu- 
tors and administrators for their own use and benefit absolutely and forever. 


There being thus a substitutional bequest in favour of the heirs, execu- 
tors and administrators the question arises whether seation 129 or section 130 
of the Indian Succession Act will apply. It may well be that the testator had 
in his contemplation the possibility of Shirinbai predeceasing him and he was, 
therefore, making a substitutional gift. Nevertheless, the bequest ex facie and 
in terms does not show an intention that the setond bequest was to take effect, 
only in the event of the first bequest failing in a particular manner, namely, 
the death of Shirinbai before the death of the testator, as the will in the ilus- 
tration to section 130 did and consequently sectien 130 cannot apply to this 
bequest. In the circumstances section 129 comes into play and althotgh the 
bequest to Shirinbai became void under section 67 of the Indian Succession Act 
and did not fail in the manner which was perhaps in the contemplation of the 
testator the substitutional bequest must take effect. 


It is pointed out that Shirinbas being alive at the time of testator’s death, 
there can be no person answering the description of her heirs, executors and. 
administrators and, therefore the substitutional gift cannot take effect. This 
argument is unanswegable in so far ag the executors and administrators are 
concerned but in many cases the word ‘‘heirs’’ has been used in a lax way to 
comprise persons who may be said to be heirs presumptive at a particular point- 
of time which in this case was the death of the testator. In cases of a direct 
gift to the heir where the ancestor is living, since no one can be the heir of a 
living Jerson, the technical meaning may be displaced and the person who is 
heir presumptive at the relevant time may be so designated (see Halsbury, Vol. 
34, Art. 358, page 309). There is no dispute that at the death of the testator 
Shiringai had two daughters. The fact that the bequest to the executors and 
administrators cannot take effect is no ground for holding that the bequest to 
the heirs of Shirinbai must also fall with it. 


In our view Shere was a substitutional bequest and although the bequest 
to Shirinbai failed by reason of the provisions of section 67 of the Indian Suc- 
cession Act, those who were her presumptive heirs at the date of the testator’s 
death are entitled to take under this will and consequently there was no intes- 
tacy and the plaintiffs had no right whatever to maintain the suit. We accord- 
ingly allow this appeal, set aside the decrees of the lower Courts and dismiss 
the suit. In the peculiar circumstances of this case however we order that the 
costs of all the parties here as well as in the Courts below will come out of the 
estate, 


Appeal allowed. 


° [Enp or VoLume, (1956) 2 M. L. J. Rerorrs (S. C.).] 


